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'     R.8.  0 i»...  ....>.......  Revised  Statutes  of  Ontario. 

•       •i.'Rev.Leg ^.....RevuaLtoale  (P.  &) 

A.      ev^  RoscoeGt.  Bv ....Roscole's  Criminal  Evidence. 

^      vBl  '  J).  &  C ;.. v>..~..Ru8i8elI  &  Carstey'^  Reports.  Nova  Scotia. 
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Steph.  Dig.  Or.  Pro... .  ^.......Stepbsa'ft  f%est  of  Criminal  I 

^te^h,  Oen.  View  G.  T  i<Bfc°*'pln«f»,flepscai  View  of  ( 

■  >•! 


w  »M 


^ 


•   .     J 


,»'t  .>-i!--v';»p 


la. 


otia. 
oUa. 


*       /     !■♦♦-,    y 

>-»■■. 

-  '  '•'^^  OI'  ABBREVIATIONS.  '     r^ 

Steph.  HistcL  **  ''  ''XXIII 

.,  ^nm.....  " ^^"n  Reports  J^^ 

i. ,...«..,  ,^«r^..^.^ Taylor  of^,^dence. 

..... .....T.    Taunton's  Reports.  ^ 

■r        ^ • Tyrwhitt. 

"^    "  n^- If" -—•••::•.: 5!PP!'-C''"^da.  common  neas 

U.  P  Otfi ■ iiPP^''  t^anada  Reports  Oiri  si" 

*^  ^OTi^.,-!... •••'••vVentris.  t., 

ite*   M-^* .'.',■.■*.■;.■■■■■ ' Vermont.  ,        . 

» :\»»<^  Abr Vesey's  Reports. 

,-^  \  ^•-•:.»*v,v«-gmia. 

W.  % •;;;.;" ;Veekly  Notes    *  """'''  ^'"'^^  Circuit  Court. 

,t?h«rt.g.L... :.:;::: ^«ei'yHe?orter.       .        ■, 

wheat..  V"  Wharton  4  8tiin'«  mJj^   I  .^  -   -• 

Wis  *!. Wheaton'^Seports      '^*'  "^""P'^denbe.        - 

Wms.  Saun  ' -Wisconsin.  .        .  ;,, 

W»od.  4  T.  F^mZ. "winlf'"'^  8«"nder8  Keport,-' 

.    '^°°''"''"*'r'''y«Po48?cMedecine.      "    / 


**     '^■■' . 


V 


1^4 1 '. 


,*ii:     f^ 


'  ■  .< 


r%* 


^1 

•I 


.,i  " 


'    "'fVl 


I 

.it  3 


=%» 


.  -4 

'■'4,-  '^^   (^ 


m 


*- .- 


'^,>C'F 


^ 


,^  "tesiisj.. 


7^ 

T 


^l-'^"  %»' 


I?  « 


*  ^     Y  *"*  . 


•yv    *jr»^v  ji|f"^  'f-l^  *T^'" 


"■C^-*^    (>^  '^-,*»  ^"fe"^^"*"  ^^W I 


^ 


1^ 


^ 


\ 


•i 


& 


h    , 


M 


'mir!>!^''--ff' 


■'■■  ■  '^■''■0fi^MS^^ 


CORRECTIOJSra 


) 


Page 


V 


3,  Line  41. 

>3,  Line  39. 

U,  Note  (8). 

14.  Note  (9). 

"      19,  Note  (2). 

"      21,  Line  45. 

"      33,  Line  14. 

'      34,  Note  (3). 

'      38,  Line  17. 

'      40,  Line  M. 

40,  Line  17. 

40,  Line  27. 

45,  Lino  30. 

58,  Line  31. 

tW  Line  24. 

93,  Line  27. 

93,  Line  28. 

105,  Note  (3). 

10»,  Note  (6). 

119,  Line  52, 

120,  Line  14. 
124,  Line  14. 
127,  Note  (2). 
165,  Line  23. 


Strilte  out  the  word  "  such  " 


Read  ..  Dean,  G.'C.  R."  instead  of  <■  ,  Dears  C  G  R 
Bead  "  pp.  41-42  "  instead  of  ••  n  uo  " 

Read  "  unlh,"  instead  of  ••  wiu  •• 
Read  "  2  P.  4  p.-  instead  •■  2  P  i  j^ 
Read  "he  "instead  of  ««|)6"    '    .(' ' 
Read  "  intended  "  instead  of"  intmled  " 

Read..adyise,,"in.teadof..ad„t/'r- 

Read  "yoV  instead  of"  i,«" 
Read  "  makes  "  instead  of  "  'make  " 
Read  "  M^esty's  "  instead  of  "  Mt^estv  " 
Rea*"  Gotley  instead  of"  Ga//,^'''- 
*<a4"a#A"iD8teadof..CDP" 

Rtd^:3'^i'w'^^,\'3V"^r"^°^''^''<^-^)'*'' 

R«.j  ,  w     :  P-  ^^*'   "wtead  of  «  31  N  W  n-„ .. 

Read  «  delaying,"  instead  offer  "  dolaiyn^r  " 
Read  "  art."  instead  of  ••  «r  "  ^^' 

Read"E.4B"in8teadof"8R4B" 
173   H.  w       ^•*«*" 233 "instead of "223" 

182   Nnt«  /I.    V^  "^     "'«'«»<1  Of"  715." 

193  r  i«o  M     «  •  ^-  "•    «>8tet(l  of  "  1  c  c." 

224,  Note  (2).    Kead  "  N.  8. "  i™|l|, ,.  i,  B  „ 

^'M>f  M  3  Moft."^      '  ^== 
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Page  424,  Note  (4).    Read  "  Ir 
"    226,  Line  29.    Read  'S 
'•    231,  Note  (2).    Read 
"     237,  Note  (I). 
"     245,  Note  (6). 


instead  of  "Jr." 

of »'  comnUt." 
A  of  "  Gutr^tr<oU:' 
.",i09tead  of  "  L.  R.  P.  C.  495." 
instead  of  ••  Sir,  498." 


274,  Note  (6),   '^^.  "  C  &  P."  instead  of '.'  C.  P,"     , 
.'    276.  Note  (2).  ilfe^d  "  12  Q.  B.  D-  25,"  instead  of  "  12  Q.  B.  D.  3&." 
"    280;  Sot^i.    Read  «  J  2  Q.  B.  D.  25,"  instead  of  "  12  Q.  B.  D." 
"    294,  Note  \t).    Head  "  H.v.  King."  H.  A  R.  332,"  instead  of"  R.v.  King,  332.'' 
«    298.  Line  32.    Read  "  animo"  instead  "lAJtSSBSlBtflfe 
"    315,  JUne  !6.    Insert*"  shew"  betwe^-^fr''Sm''wa/.'t%      ".p: 
,<•    31 5,,  f  otft  (4).    Read  "  1  C  C.  R  150,"  instead  of  "  1  a  C.  150." 
"    316,Nflle(3).    Read"  2  0?G  R.  134,"  instead  of  "ice.  134." 
"    3Mj&fcyie  28.    Bead  "  marines,"  instead  of  "  mar»>i«ri,"  '      , 
"    ^3i^'>te(5).    Read  "Eccles"  instead  of  "&ei«i," 
"  "aSOTIIbte  (4).    Head  "  Dav.  &  M."  instead  of  Dan.  A  M.". 
"  i,337r  jibte  (8,.-   Read  «•  I  A.  4  E.  706,"  instead  of  "  I  A.  4  E.  70." 
4)1^,  Note  (Ij.-Read  "CI.  4  P."  instead  of  "CI.  4  J." 
'°%i3,  Note  (6).    Read  "  Hall"  instead  of  ".Hale."  .  .\ 

•>    S674  Note  (4).    Read  "  P.  C."  inste^wj  of  "  C.  P."  ^. 

•'    377|  Line     1,^  Read  "  into"  instead  of "  iij."  .         " 

'"'  891,  Note  (I  )F  Read  "  1  Mood.",  instead  of  "  Mood." 
"    402,  Note  (7).    Read  "  1  Den.  35,"  instead  of  "  Den.  35." 
"    403,  Note  (2)'.    Read  "Joyce"  insleadof  "-Jovce."  '    . 

"    403,  Note  (4).    Read  "  Rob.",  instead  of  "  Rol." 
"    405,  Note  (.1),    Read  "21  L.  J«"  instead  of  "  23  L.  J.' 
#51j4IO,  Line  23^  Read  <;  Counterfeit  "instead  of  "  conler/Wt." 
"  "428,  Note,  (5).  *R@w)  "  Bannea  "  instead  6f"  Bannm:' 
'^    •509,  Line  19.    Rea^ 
^<     509,  Note  (2).    Head 

"  ^516,  Nets  (6).    Read  "  14  L.  N."  iN«l(»d  of  "  L.  N." 
"     526,  Line  11.    Read  "  foreign  *#tast^  of"  foreing.". 


"  Bannea     insieaa  oi  "  uannon. 
•>  possessed  "  instead  fA"^fio8aea^iL" 
"  BuUock  "  instead  of  "  Bullo«k." 
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527,  Line  32. 
555,  Line  20. 
586,  Line  1. 
586,  Line  2. 
597,  Line  27. 
|7,  i'iiie  12. 


Read  "  time,", insteadol^** tiem.' 
Retffi^or,"  i^|ad  of  "^r^ 
Rea^ip4,"'ii^d  of  "  m.^^ 
Read «»  613,"  instead  of  "  6^4." 
Rto(|["  waived,"  instead  of  '•  navMd."] 
flB&i'f^S^'  instead  of  "  t»|l."     ^.      ^ 
;38,  Note^  (I).    Read.*n%f .  ^.,"  instead  of'pl.  T."       -    * 
«    642,  Note  (1).    flidad  "  Greenough,"  inste*d  of  ■' Jr#»6jpA." 
647,  Line  31..  Read'' proceedjpg,"  instead 
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\»    655,  Note  (t).  Head '^.O  Gpx,  194,"  ia 

^%;  658,  Line    9.  Read  "  wherd,"  ins 

«    683,  Line  24.  Read  "  North,"  inst 

'»*^8l,^te(l).  Read '<^8  fe.  J.  (M.  e^ 

^ "  ^\%  Litte  24.  Read  ••  Conditions,"  fwtead  of  "  cerliflcalt. 

809,  Line  45.  Read"' gentlemen,"  instead  of  "  fli«n/«nMn." 
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seleoted  from  and  foT^nl^^T^V^         """^  ^^  ^«»'  «»P«rt8  .  > 

each  Hous«»  b/i»  Committee  of  th«  Irr  r  .  "^'^  d»8cu8*d  in  /  ' 
English  J)«»ftQjLrS^onsL^^^^^^  ^'  ^'  ''*'""**«*^  "P^"  th^^<' 
of  England,  o^Sd^rC^o"^^^^^^^^  '^ 

and  upon  Canadiln  StatuL  S^S-?   ^*°'^"*''  <^°»''^»  ^^,    ' 
and  the  Btetutonr  law^^^n/to  oti^'^r^^ 

notabriga^ll;^^^^^?!!?^^^^^        law,  it  does 

JwVisioris  of  m  Code    L T^^;       "*  *°**  *'P'*'°  ^'^^  ^^Pre*  ' 
betan/newl^l^n^'^,;;^^^^^^  o^i^io^  or 

in  this  respect,  al  A  elasticitv  wW«K        r  ^  """^  *"^'  «>  that 
J«w  nilee  ani  jK^^^°'fj'^"^^*'^''°«d  for  the  Common 

sptem  establishmy  S?A.^^  "^^^^  «  preserved  for  the 

The  question  whether  4o  redaction  ^  fK      "  «    .    , 
England,  written  and  unwritten  ^^a       ^  ^     *'"'^°*^  '*^  <>^ 
pmcticable  is  one  which  Ct!;  ^    k      "^^  '"  ''*''«'  '^^^^"'We  or 
ttd  IRq-r  fh«r  JV  ""*'^  considered.  '  In  1833   lOift   r> 

'  an?  1837,  three  different  commissions  were  i«i.,«A        ^     '    .      '     .  - 
^ht  Beporte  were  made.    In  1846  Tfo2h.  '•  ""**"'  ^"'^''^    ^^ 

.  under  which  five  Beports  were^:     In^hrrT"  ""^  ^"'^' 
Commissionere  of  1846  ia  a^/T  «.7^  "'*'*  '^^'^  o^  *»>e 

-tatute,  the  Writf  n^d  „n^'?  ^'"  5°^  consolidating,  into  one 
crimes  and  punishme^te  S^.  ?'**^«  *"  '^'  '*««'^««"»  of 
of  Lords,  in  IsTs  bTrioJ^  u-**'  ^''^"««d  into  tho  House 
ceedeHi^  '    "^  ^"^  ^'•""«'«'"'  »>°*  ^^  not  fhrther  p^ 
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INTEODUCnON. 


"In  1852,  Lord  St.  Leonards,  then  Chancellor,  took  np  the  matter, 
and  gave  directions  for  preparing  separate  Bills  for  the  codification 
of  the  criminal  law  on  separate  subjecte.  One  Bill,  for  the  codifica- 
tion of  the  law  as  to  offences  against  the  person,  was  accordingly 
prepared,  and  was  introduced  in  the  House  of  Lords,  by  Lord 
St.  Leonards,  and  referred  to  a  Select  Committee  comprising 
(amongst  others)  Lords  Lyndhurst,  Brougham,  Campbell,  Truro, 
and  Cranworth.  That  Select  Committee  considered  the  Bill,  and 
made  many  amendments  in  it,  but  had  not  completely  revised  it 
when,  on  the  change  of  government,  the  matter  dropped. 

"  In  1853,  the  consideration  of  the  subject  was  resumed,  and  Lord 
Cranworth  (then  Chancellor)  sent  a  copy  of  the  Bill,  as  amended  by 
the  Select  Committee,  to  the  Judges,  requesting  their  opinions  on  it. 
These  opinions  were  unfavorable  ;  and  the  Chancellor  thereupon, 
requested  and  received,  in  answer  to  the  criticisms  of  the  Judges,  a 
memorandum,  fVom  Messrs.  Greaves  and  Lonsdale,  the  gentlemen 
who  had  prepared  the  Bill.  >         i 

"  These  papers  were  laid  before  the  House  of  Lords,  and  are  the 
Sessional  Papers  No.  19  and  No.  180  of  1864. 

"  The  plan  of  codification  was  abando^  by  Lord  Cranworth ; 
but  eight  Bills  were  prepared  under  his  directions,  ai^d,  after  much 
consideration,  nine  other  Bills  were  prepared  in  1856. 

"  Of  these  last,  seven  became,  with  some  alterations,  the  Acts 
well  known  as  Qreaves^Criminat  ConsolidatiocLActs,  24  and  26  Vict., 
cc.  94,  95,  96,  97.  98,  99,  and  100,  '  These  Acts  have,  undoubtedly, 
worked  Very  well,  and  there  have  been  few  difficulties  as  to  the 
interpretation  of  their  clauses ;  but  they  make  no  attempt  at  codifl- 
cation.  For  example,  c.  100,  sec.  1  enacts  that  whosoever  is  con- 
victed of  murder  shall  suffer  death,  but  leaves  it  to  the  common  law 
to  say  what  is  murder;  and  sec,  20  enacts  that  whosoever  shall 
unlawfully  wound  shall  be  liable  to  penal  servitude,  but  leaves  it  to 
the  common  law  to  say  under  what  circumstances  wounding  is  not 
unlawful. 

"  The  Reports  above  mentioned  contain-  a  great  deal  of  very 
valuable  information.  We  have  consulted  and  referred  to  them  ;  and, 
though  we  dare  not  say  we  have  considered  everything  of  value  to 
be  found  in  such  an  immense  mass  of  printed  mat,ter,  we  hope  that 
nothing  very  material  has  escaped  our  notice. 

"  We  have  also  considered,  with  care,  LQid  St,  Leonards'  Bill  as 
amended  by  the  Select  Committee,  and  the  criticisms  of  the  judges  as 
fbund  in  the  Sessional  Papers  of  1854.    These  criticisms  (many  of 
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-vsrith  any  other.  For  instance,  bigamy  is  a  crime,  but,  in  order  to 
know  whether  a  person  has  committed  bigamy,  it  is  neoea&ry  to 
know  whether  his  first  marriage  was  valid.  Thus,  the  definition  of 
the  crime  of  bigamy  ctonot  be  completely  understood  by  any  one 
who  is  unacquainted  with  the  law  relating  to  marriage.  The  defin- 
ition of  theft,  again,  involves  a  knowledge  of  the  law  relating  to 
property,  and  this  connects  itself  with  the  law  of  contract  and  many 
other  subjects.   ' 

"  There  are,  moreover,  prihciples,  underlying  every  branch  of  th6 
law,  which  it  would  be  in^racticable  to  introduce  into  a  Code  dealing 
with  a  particular  branch  only.  The  principles  which  regulate  the 
construction  o'f  statuites  supply  an  illustration  of  this.  A  criminal 
code  must,  of  course,  be  construed  like  any  other  act  of  Parliament, 
but  it  would  be  incongruous  to  embody  in  a  Criminal  code  the  general 
rules  for  the  construction  of  statutes,  even  if  it  were  cdnsidered 
desirable  to  reduce  then^  to  a  definite  form. 

-     "  It  is,  however,  easy  to  nbxaggehite  the  degree  of  this  incomple- 
teness.   Practically,  the  great  leading  branches"  6f  the  law  are  to  a 
great  extent  distinct  from  each  othei' ;  »nd  there  is  prSbablj^  no 
department  which  is  so  nearly  complete  in  itself  as  the  Criminal 
Law.    The  experience  of  several  foreign  countries  and  of  Britisl^ 
India  has  proved  that  the  law  relating  to  crimes  is  capable  of  being  '' 
reduced  to  writing  in  such  a  manner  as  to  be  highly  useful,  indeed, 
a  very  large  and  impoi'tant  part  of  the  criminal  law  of  this  country 
is  already  reduced  to  writing,  in  statutes,  and,  in  particular,  tluit 
pbrtion  dealt  with  by  the  Consolidation  Acts  of  186]1.    And  tl\ereT(n   . 
no  distinction,  in  the  nature  of  the  subject,  between  the  parts  of  the 
criminal  law  which  are  written  and  the  parts  which  are  not  written. 
High  treason  is  3efined  by  statute,  and  bW^is  bribery.'    ^^y  should 
it  be  irapoesib4e  to  define  murder  or  theft  ?  ^   . 

/     "The  unwritten  portion  of  the  criminal  lawinmdes  the  three 
following  Qarls  :  1;,  principles  relating  to  matter  of  excuse,  and  jnsti- 

/fication  fJDff'acts  which  are  primd  facie  criminal ;  2.,  the  definitions  of 
iniijy;deiv^f^«mlaughter,  assaiUt^eft,  forgery,  perjury,  libel,  unlawful 
aaAemb|j[^  riot,  and  some  other  offences  of  less  frequent  occurence  and 
importance ;  and,  3.,  certain  parts:of  the  law  relating  to  procedure. 
To  do  for  these  part«i  of  the  criminal  law  what  has  already  been  done 
for  the  rest  of  it  is,  no  doubt,  a  matter  requiring  labour  and  Asar^  ;i 
but  when  80<iniloh  of  the  work  has  been  already  done,  it  seems  \it' 
reaclonable  to  doubt  either  that  the  remmning  part  of  the  crimiilkl 

'law  can  be  reduCerl  to  writing,  4ir  that,  when  it  is  written  dowq  and  ■ 


■-?■■ 


■i.:.-  ■ 


■;■!  • 

■  .1  • 


V 


INTRODUCTION. 


LXXXI 


made  to  form  one  bodv  with  th 
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miiAK  A.^:i:i.--L_ .  ,     .       _         .       ^^  wuum,  on  the  other  hand  be 
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.pp^aedtoposaessinthedec^^^^^^^^^^^  . 

mere  is'sdme  aDt)ar«n*  frt~^  •    ^i..     .  «"  mwy  arise. 

^a«>saythe,ea.t,  C:^;:Crt^rd";t'""^^"^^^ 
wrtamly  not  sufficient  tb  constit^   Z  ''  "''«°'-«Pinion, 

fatal  objection. to  cpdificajr^^orrr 
tion,  it  is  neftSssarj  to  conller  f  h«       f  »PPreoiate  the  objec- 

tion Which  is  J4^n:rx^xT'^'i^^  T!;f  '4-- . 

tH  whe|^ajgd«i,  called  on  mTeTy^d    ''''"''  *«*«^  turned    ' 
freumsta^e::!^  at  Jifcerty^  decide  a^tr^irt^f^'"'^^^''"  '^^ 
bf  justice  and  expediency;  whSL  on  f^        ^       ^"^  ***'"  ^^«^        . 
,decidein*|coi^„eewith  irtaoL^^^  ^S^^'  te_i«  bound  to 

judicial  a«S3fcif  SJ^  nlf '^!r  '"  ^^-'"ii'*  previous    fi/  '  %  ^^^^ 
q«e»<«B  of  t!,!if;,^,nh^^^^^^  Thecons^,//>v£..'^ 

much  smaller  thrS  oftln  s  *t^^^^        °^  *''«  ^^"'"'on  taw  is  'V  yO     V 
far  a.  •  Code  repi^n^tt  eSHTd^'L^ '"''  «^'^^.  ^'^''Vao  ^^^"^^   '"^^  ' 

Principles,it  takes  from   ^e'Cl Itrin      ^t  *'*'  ^^^''^^  ^^ 
present,    .  ■  •'"*'^^  "^'^'^S  which  they  posse^J . 

ingredftnta  constitute  tSfcriltf  ^X  Tt^  .^^^---^  wh,t     ^^' 
be  applied  in  d^^  ^^  loh^^Z.^l'  ^''^^'P'^^  should 
circomstihces  :^n#yet  the  ZIT^?^^'  '^^  ^^'^e  state  of 
in  its  applicaUon-^^  .  ZlZ.  *^  '^'^"'*^""  °'  '»"'^«r  h««.    " 
Potation.    TWBaSeoJr^aZ^^^.*'"^'^*  of  *rtlficfaJ.^nten'.V 
offence.      ,  o^'^at.on  «  .ppUoaUe  to  ever^  oUier  kT^  ' 
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"  In  fact,  the  elasticity  80  often  spoken  of  as  a  valuable  qoali^ 
would,  if  it  existed,  be  only  another  name  for  uncertainty.  Tb* 
great  richness  of  the  law  of  England  in  principles  and  rules  en^mdied 
injudicial  decisions,  no  doubt,  involves  the  consequence  that  a  code, 
adequately  representing  it,  most  be  elaborate  and  detailed ;  bttt 
such  a  code  would  not,  (except  perhaps  in  the  few  oases  in  which  the 
law  is  obscure),  limit  any  discretion  now  possessed  by  the  judges.  It 
would  simply  change  th»  form  of  the  rules  by  which  they  are  bound. 
"  Thfj  truth  is  that  the  expression, '  elasticity,'  is  altogether  misused 
when  it  is  applied  to  English  law.    The  ^  great  characteristic  of  the 

'  law  of  this  country,  at  all  events  of  its  criminal  law,  is,  that  it  is 
extremely  detailed  and  explicit,  and  leaves  hardly  any  discretion  to 
the  judges.    This  may  bo  shown  by  comparing  it  with  the  law  of 

^^'■-(  Prance.  The  criminal  law  of  France  is  founded  upon  the  Code  Penal, 
but  the  (decisions  of  the  courts  as  to  the  meaning  of  the  code,  do  not 
form  binding  precedents  ;  and  the  result  is  that  the  French  CJourts 
can,  (within  the  limits  prescribed  by  the  words  of  the  Code  PiiuU), 
decide  according  to  ttfeir  own  views  of  justice  and  expediency.  ^  In 
th^  exercise  of  this  disoration,  they  are,  of  course,  guided,  thoingh 
they  are  nol  bound,  by  previous  decisions.  The  result  is  that  French 
criminal  law,  under  the  Code  Pinal,  is  infinitely  more  elastic  than  the 
Criminal  Law  of  Bngland  is  or  ever  has  been,  although  the  latter  is 
founded  on  unwritten  definitions  and  principles.  For  instance,  it  is 
stated  in  a  work  of  great  authority,  (Chauveau  et  Ittlie,  "  Thiorie 
du  Code  Pinal,"  III,  487-9,  Bdn.  1861),  that,  after  holding  for  27 
years,  that  to  kifl  a  man  in  a  duel  did  not  fall  within  the  definition 
o( '^  Assassinat,"  given  in -the  Code  Pinal,  the  Court  of  Cassation 
decided,  in  1837,  that  such  an  act  did  fall  within  it.  The  authors  of 
the  work  in  question  argue,  at  great  length,  that  the  eariier  decisions 
were  right,  and  ought  to  be  followed.  A  comparison  of  the  provi- 
sions contained  in  Part  III  of  our  Draft  Code,  (1)  with  the  provi- 
sions, on  the  sanjie  and  similar  subjects,  in  the  Code  Pfnal,  and  the 
German  strafgesetzbuoh  (2)  will  show  how  numerous  and  impor- 
tant are  the  questions  which  these  codes  leave  to  be  decided,  aa  they 
arise,  by  judgea  and  juries.  We  may  observe,  that  it  is  this  generality 
of  language,  leaving  so  much  to  be  supplied  by  judicial  diaoretioo,' 
which  gives  to  the  foreign  Codes  that  appearance  of  completeness 


(I)  Part  III  of  the  Knglish  Draft  Code  relates  to  Afed 
SxtAise,  and  CQcresponds  with  Part  II  or  the  Criminal 
t'i   German  Penal  tiututes. 
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,  """-"c.  or  renewal  of  a  hre^fl  '^''^  for  preventing  t/JZ. 

not:    In  the  provi^on  x^laLft^^  ^'"'^  .'**  omtinuatu^^jT 
l^^/f'^^  ^nature  :T^S^^^^^^^  ^V^^TfZt 

'^fcmtrd;  '  and  miny  othfrTx  '^J       '^^  ^'^  'f  thep^J]. 
Merent  parts  of  the  L^  C  T^f  1*'^  "^«  ^<*  ^^in 
tended  to  ieave,  a  oonsiderableTautar  .     ^'^  '^•^«'  ^''d  aiTin 
P«>VMiona  of  the  D«ift  Code  I  trtf   .      *''"^'^^  *Pplji««4e 
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unlawfiil*;  whether  the  occasion  of  the  «ale,  publishing,  or  exhibi- 
tion of  certain  classes  of  books,  engravings,  &c.  is  such  '  as  might  be 
for  the pub/ic  good,\&nd  whether  there  is  evidence  for  the  jury  of 
'  excess.'  Again,  all  the  provisions  relating  to  libel  are  so  drawn 
that  wide  latitude  would  be  left  to  the  jury  in  determining  whether 
a  given  publication  is  or  is  not  libellous.         ^'. 

"  We  believe,  upon  the  whole}that  upon  a  detailed  examination  of 
the  Drai't  Code,  it  will  Ite  found  that,  in  respect  of  elasticity,  it  makes 
very  little,  if  any,  change  in  the  existing  law.  It  clears  up  many 
doubts  and  removes  many  technicalities,  but  it  neither  increases  nor 
dinnnishes.  to  any  material  extent,  if  at  all,  any  discretion  at  present 
vested  in  either  Judges  or  Juries."    ^/^ 

Although,  as  above  stated,  the  opinions  of  the  Judges'  on  the  Bill* 
sent  to  them  by  Lord  Cranworth  were  unfavorable,  it  would  seem^ 
(yom  the  following  extracts  from  some  of^heir  letters,  tjiat  the  main 
objection  of  the  Judges  was  not  directed  so  much  against  the  prin- 
ciple  of  codifipation  itself  as  against  any  such  system  of  codilication 
as  might  involve  the  repeal  of  the  rules  of  the  common  law. 

Lord  CHitP  Baeon  P^LtooK  said :  "  The  abolilaon  of  the  common 
law  might  be  productive  of  very  dangerous  consequences.  I  have 
(t  Of  ^»^~ttb-auch  confidence  in  the  sagacity  of  any  man  or  any  set  of  men  as 
to  exp^Bt  that  every  possibility  .can  be  anticipated  and  every  con- 
tingency ife^rovided  for.  Under  the  .protection  of  the  eomnion  law 
(aided  by  such  statutes  as  have  been  passed  in  furtherance  of  it),  ij 
know  that  the  peace  of  society  and  jfhe  saifety  of  ^ijli^duals  is  amply ' 
'jHWvided  for;  but  I  cannot  feel  the-^ame  purity  if  the  common -laW 
be  abolished,  and  we  have  nothing  tS^  Wok  to  but  a  code."  /  j- 

Baron  Parke  sud  :  "  I  fe^  bouti'd*to  state  that  in  my  opinion  thei 
proposed  measiire,  wbich  is  to  abrogate  the  common  law '  witb 
respect  to  criminal  offences,  ^.  tod  put  an  end  to  all  its  rules  and 
definitions  of  offences,  is  a  mi^are  likely  to  produce  no>  benefit'^ni 
'  the  administratjogj^f  criminal  justice,  but  decidedly  the"  reverse,  i 
My  objection  t<i  the  proposed  measure  by  no  mibans  rests  upon  any 
^ant  of  care  and  skill  in  the  Comq^issioners,  in  the  preparation  of  th« 
proposed  statutory  codes,  but  is  Ibunded  on  the  danget  of  coaifining 
previsions  against  crimes  to  these  enaotments,  and  repealing  in  thii 
respect  the  rules  of  the  dommon  laW,  which: are  dear  and   well 
J^nderstood,  and  have  the  incalc^nlable  advantage  of  being  capable  of 
'  application  to  new  combinations  of  circumstances  perpefually  occur- 
'    ring,  which  are  decided  when  they  arise,  by  inference  add  analogy 
to  them,  and  upon  the  principles  on  which  they  rest.    Whatever 
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amending,  if  necelxy  Ihtsltil* ''f  °?  *" '"'^''^''""^  '^"d 
tions  by  the  Courts  dither  ofX       T  .      '''convenient  construe 

.that  our  common  law   that  i«  Vh  **"*  «^P^«««  «»«  earnest  hope 

our  constitution,  it  may  smn  ohwT    ^•'^^"«»>^  «ther  things  in 

^u,ts  is  found  t^prTdirg^^^g':::^^!,'"  ^^-^.  ^^  i-  --ts 
w^n^^:^::^;-^-^^^  ' 

gr^at  many  statutes,  and.  the  unwritl  „!^1^"^  .r*^'"'*  ^"  * 
n^a.  of  authorities  to  be  found  JS^^l^  "t'*^^-'-  ^ 
writers  upon  the  subject,  is  scarcelv  if  Tl^f        ^he  works  of  text 
of  Her  Maj.ty.  s^bj^ts,  ^ td^ r^y^rp'^::,^'^  '^' 
lawyers  by  profession  :  and  there  can  I  aDnSnH  »^  ^  ^^ 

that  if  a  statute  o^^tutes  or  c^J  IZ  t  .'  '^f    '"^*  '"* 
accurate  and  clear  definitions  anH  T   ■  ^''*"^^  ^^'^  ««ch 

rdp^ci^onanciudeinzrcTrth"::?:'^? 

ilerlainly  exclude  all  otlfer  cases  itZuW  iT        T*'  ''*'^'  *'^'^  *« 
publib  benefit*.    The  ijf  w!^\L  7  °"' ^^  **»«  «'^«t««t  of 

With  ^^t  to  so  mactTfte  ertlTi  """'"^  ^"'  «-^--  "    " 
statutes,  I  am  npt  »wa™  oflfweT^  J'"; "  ;.''  ^^-'^^  -Po- 
made  to  the  reduction  of  it  iZlT  T..^^'^^'"'''}^^^  ^''"'d  be 
^ny^iliculty  in  tiie  iL2;o":urf  ^^X'^^^^^^^^^^^    ^^^ 
veiy  different  with  resi^ct  to  that  BlrtT^K^^^^ 
i^  upon  the  comib^aw  In  I^,^^.  '""*"'**'  '*^^  ^vhich4.e-'. 

the^^on  ^  to  ai^^ic^  j^*^:c!sr'r  ^^'^  ^' 

emb»r.,w8ed  by  beiite  obuLl  to  1^^'  ^^'^^^'''^^^  "ot  Ottered  nor 
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thai  part  oi  it  which,  now  depends  upoQ  the  ooi^mon  l»W  would 
become  statute  law,  and,  like  other  statute  law,  must  be  oonstmed 
according  to  tlA  words  and  ezpressions/tised  in  the  statute  and  not 
according  to  general  rules  ani^pniicipdeB,  at  the  risk  of  raimi^  diffi- 
cnliies,  unoeniBitafls.  anfd  doubts,  ftiOm  which  the  law  as  it  eziBtsat 
present  may  be  free,  and  which  it  may  not  be  easy  or  even  jkissible 
to  foresee  ui^i  tht:  law,  as  altered,  is  subjected  to  the  test  of  actual 
practice  and  experience."         /'  .  ' 

Kb.  Jusnos  Gbxsswcll  :/'  I  cannot  but  think  that  theabiogation 
of  the  comnoo  law  will  bcK'attdnded  with  veiy  considerable  danger." 

Ma.  ivBTses  Cbokpton  :  "  I  tiiink  it  unadvisable  tQ  lose  the 
advantage  of  tiie  poavr  of  applying  the  principIe»of  the  wtiimon  law 
to  new  offences,  ana  combinations  of  circumstances,  aHsing  from  time 
to  time,  which  it  is  hardly  possible  that  any  codification,  boweyjer 
able  and  comply,  should  eflbctually  anticipate."  '' 

Among  the  changes  in  the  aw  already  made  by  Canadian  statutes, 
in  recent  ydars,  and  now  con&riQC^  by  the  Criminal  Q^e,  are  the 
following: 

The  abolition  of  appeal  to  the  Privy  Gotmcil.    (51  V.,  c.  43,  s.  1.) 

The  right  of  taking  evidence  of  child,  without  oath.  (63  V.  c.  31, 
sec.  13). 

The  abolition  of  the  right  ef  aiima  to  a  Jury  de  medietate  liitguce. 
(R  S.  C,  c.  1*74,  8. 161). 

The  abolition  of  Solitary  Ott^mement,  the  Pillory,  %nii  DeodandB, 
(R  8.  C,  c.  181,  68.  34,  36). 

The  Amendmenta  in  the  law  as  to  Seduction  ^4  Defilement  of  girls, 
Indecent  Aca,  Qro$s  Indeeehcy^  Incest,  Bigamy,  Polygamy,  Jli^li^linu 
Itywries,  Procedure,  Me,  (63  V.  o.  37,  sees.  3-31.) 

Thepvnisivment  of  Municipal  mrruption.    (52  V.,  c.  42,  &  2.) 

The  Codd  provides  that;  in  fliture,  there  shaU  be  no  committal  for 
trial  by  a'ooroner ;  and  that  there  shall  be  no  jury  de  ventre  inspi- 
eiendo. 
'  It  abolishes  Attainder,  Outlawiy,  and  pleas  in  diMttament. 

The  terms  LAaoiirr,  aicBBZzLaMairT,  etc,  ■>«  sbntiihori,  and  the 
-word  nmrr  is  substituted ,  as  a  general  term,  to  oompnae  aUaots  of  I 
ffaudnleiU  taking,  and  of  framinimt  emuersiem,  ■MwrjpjwMjirMiriim,  and 
irauh  <4  trust. 

It  ako  abolishes  the  diattnction  Iwtween  fblooies  and  naai&mmmm 
and  modififlB,  in  aocordanoe  with  this  change,  the  3im;alitiaB 
turrmts,  bail,  jury  chaUmfm,  etc 
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Arson.  - 

Articles  of  th^  Peace.    \    \ 

Amendments  at  Trial.  \ 

Attempts. 

Bigamy.  ■  ,  '  '- 

Burglary.  .  . 

Calling  the  jury  panel. 

Compensation  for  loss  of  property. 

Conspiracies. 

Costs.         \ 

Disabilities. 

Escapes  and  Rescues./ 

False  stateui'nts  by /promoters,  directors,  4c.  of  Companies. 

Forgery.        ,     /  " 

Indictments.      ''         ' 

Indecent  Aqtt. 

Jurisdiction  of  General  or  Quarter  Sessions.  ' 

Libel.         .  '  ( 

Limitations  of  time  for  prosecuting  offences. 

Manslaughter. 

Mischief.  ,        °  ' 

Murder. 

Non-suspension  of  Civil  Remedy. 

Nuis^es.  J  , 

ene  books,  pictures^  etc. 
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Restitution. 
Riots,  etc.    * 
Suicide. 

Taking  verdict  on  Sunday. 
Trial. 
Venue. 
Witchcraft.  ' 
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And,  by  sec.  4  of  the  Canada  Evidence  Act  1893,  the  accused  and 
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by^tlie  k^lature  of  any  province  included  in  Canada  befoi 
inclndecl  therein  ;  R.S.C.,  c.  174,  8.  2  ia).\  S 

(b.)  The  expreesion  "Attorney-General"  means  the  Attomey- 
G«neral  or  Solicitor-General  of  any  province  in  Canada  in  which  any 
proceedings  are  taken  under  thitf  Act,  and,  with  respect  to  the  North- 
west Territories  and  the  diatrict  of  Keewatin,  the  Attorney-General 
of  Canada;  RS.C.f  c.  150,  s.  2  (a). 

(<f.)  The,  expression  "  banker"  included  any  director  of  any  incor- 
porated bank  or  banking  company  ;  RS.C,  c.  164,  s.  2(g). 

(c'O  "Oamal  knowledge"  is  complete  upon  penetration  to  any 
even  the  slightest  degree,  and  even  without  tne  emission  of  seed. 

(cC)  The  expression  "  cattle,"  includes  any  horse,  mule,  ass,  swine, 
sheep  or  goat,  as  well  as  any  neat  cattle  or  [animal  of  the  bovine 
species,  and  by  whatever  technical  or  familiar  name  known,  and  shall 
apply  to  one  animal  as  well  as  to  many ;  RS.C,  c.  172,  s.  1, 

(c.)  The  expression  "  Court  of  Appeal "  includes  the  following 
courts :  RS.C.,  c.  174,  s.  2  (A). 

(i.)  In  the  province  of  Ontario,  any  division  of  the  High 
Court  of  Justice ; 

(ii.)  In  the  province  of  Quebec,  the  Court  of  Queen's  Bench, 
appeal  aide ; 

0")  1°: 
Bmtisb 

Court  ii 

Dvince  of  Prince  Edward  Island,  the  Supreme 

ire; 

ovince  of  Manitoba,  the  Court  of  Queen's  Bench ; 


Court 


rovinces  of  Nova  Scotia,  New    Brunswick  and 
and  in  the  North-west  Territories,  the  Supreme 


(V.)  In 


(/.)  The  expreflsion  '"  district  county  or  place  "  includes  any  divi- 
sion of  any  provJoce  of  Canada  for  purposes  relative  to  the  admi- 
nistration of'justice  in  criminal  cases  ;  R  S.C,  c.  174,  a.  2  (/). 

(g.)  The  expression  "document  of  title  to  goods "  includes  any  I 
bill  of  lading,  India  warrant,  dock  warrant,  warehouse-keeper  si 
certificate,  warrant  or  order  for  the  delivery  or  transfer  of  any 
goods  or  valuable  thing,  bought  and  sold  note,  or  any  other  doonmtet  I 
used  in  the  ordinaty  course  of  business  as  proof  of  the  possession  I 
or  Control  of  goods,  authorizing  6i  purporting  to  authorize,  either! 
by  endorsement  or  by  delivery,  the  possessor  of  such  documet^toj 
transfer  or  receive  any  jroods  thereby  represented  ov  therein  men-f 
tioned  or  referred  to  ;  B.S.O.,  c.  164,  s.  2  (a). 
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(A.)  The  expression  "  document  of  title  to  lands  "  includes  any 
deed,  map,  paper  or  parchment,  written  or  printed,  or  parti v  written^ 
an4  partly  printed,  being  or  containing  evidence  of  t^e  title,  or  an"^ 
part  of  the  title,  to  any  real  property,  or  to  any  interest  ,in  an; 
real  property,  or  any  notarial  or  registrar's  copy  thereof,  or  an; 
duplicate  instrument,  memorial,  certificate  or  document  authorize*—    .j 
or  required  by  any  li»w  \in  force  in  any  part  of  Canada  respecting    \^^  ^JP^-  o^^. 
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(m.)  The  expression  "  intoxicating  liquor  "  means  and  includes 
any  alcoholic,  spirituous,  vinous,  fermented  or  other  intoxicating 
liquor,  or  any  mixed  liquor  a  part  of  which  is  spirituous  or  vinous, 
fermented  or  otherwise  intoxicating  ;  R.S.C.,  c.  ,151.  s.  i  (d.) 

The  English  Licensing  Act  35  A  36  Vict.  c.  94.  sec.  74,  defines  intoxicating 
liquor  as  "  spirits,  wine,  beer,  porter,  cider,  perry,  and  sweets,  'and  any  fer- 
"  mented,  distilled,  or  spirituous  liquor  which  cannot,  according  to  any  law  for 
«  the  time  being  in  force,  be  legally  sold  without  a  license  from  the  Gornmis- 
"  sioners  of  Inland  Revenue." 

The  Canada  Temperance  Act,  49  Vict.  c.  106,  s.  2,  defines  intoxicating  liquors 
as  "  any  and  every  spirituous  or  malt  liquor  and  every  wine  and  any  and 
•' every  combination  oF liquors  or  drinks  that  is  intoxicating  and  any  mixed 
"  liquor  capable  of  being  used  as  a  beverage  and  part  of  which  is  spirituous  or 
"  ouierwise  intoxicating." 

And  by  the  Quebec  License  Act  1878  the  words  intoxicating  liquors  mean, 
"  brandy,  ram,  whiskey,  gin,  and  wine  of  all  descriptions,  ale,  beer,  lager  beer, 
"porter  cider  and  all  other  liquors  containing  an  intoxicating  principle,  and  all 
"  beverages,  composed  wholly  or  in  part  of  any  such  liquors." 

(n.)  The  expression  "  justice  "  means  a  justice  of  the  peace,  and 
includes  two  or  more  justices,  if  two  or  more  justices  act  or  have 
jurisdiction,  and  also  any  person  having  the  power  or  authority  of 
two  or  more  justices  of  the  peace  ;  RS.O.,  c.  174,  s.  2  (ft). 

(o.)  The  expression  "  loaded  arms  "  includes  any  gun,  pistol  or 
other  arm  loaded  with  gun  pOwdor,  or  other  explosive  substance, 
and  ball,  ^ot,  slug  or  other  destructive  mat«rial,  or  charged  with 
compressed  air  and  ball,  shot,  slug  or  other  destructive  material ; 

(o\)  The  expression  "  military  law "  includes  TKe  Militia  Act^ 
and  any  orders,  rules  and  regulations  made  thereunder,  the  Queen^s 
Eegulations  and  Orders  for  tJhe  Army  ;  any  Act  of  the  United 
Kingdom  or  other  law  applying  to  Her  Majesty's  troops  in  Ca- 
nada, and  all  other  orders,  rules  and  regulations  of  whatever  nature 
or  kind  soever  to  which  Her  Majesty's  troops  in  Canada  are  subject ; 

(p.)  The  expression  "  municipality  "  includes  the  corporation  of 
any  city,  town,  village,  county,  township,  parish  or  other  territorial 
or  local  division  ol  any  province  of  Canada,  the  inhabitants 
whereof  are  inooi^rated  or  have  the  right  of  holding  property 
for  any  purpose  ;  ±t.6.C.,  c.  164,  s.  2  (_j). 

( j>i.)  In  the  sections  of  this  Act  relating  to  defkmatory  libel  the 
word  "  newspaper "  shall  mean  any  paper,  magaane  or  periodical 
containing  puUio  news,  intelligence  or  occurrences,  or  any  remarks 
or  observations  thereon,  printwi  for  sale  and  published  periodically, 
or  in- parts  or  numbers,  at  intervals  not  exceeding  thirty-one  days 
between  the  publication  of  any  two  such  papers^  parts  or  numbers, 
and  also  any  paper,  magazine  or  periodical  pnnted  in  order  to  be 
dispersed  and  made  pubuo,  weekly  or  ^oftener,  or  at  intervals  not 
exceeding  thirtyone  days,  and  containing  only  or  principally  adver- 
tisements ; 

(ff.)  The  expression  "  night  "  or  "  night  time^means  the  inter- 
val oetween  nine  o'clock  in  the  afternoon  and  six  o'clock  in  the 
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forenoon  of  the  following  dav  and  fh. 

time     includes  the  interval  J^'f^         •    ®^P»^'on  "  day  "  or  '•  dnv 

nine  o'clock  ,  io  the  .te^l^X  Z^et;".  '"  '''^  ^^-^  -^ 

l^^yt^^^  ;  incluie^  an,  ,un  or  other 

-   «t»»«r   nstrument  intended  for  cuttKnf;  1k-^' '^*«S«'"'  knife,  o^ 

knuckles,  or  other  deadly  or  dan^",^?«l  '**''^"'«'  «''  ^^^  metaf 
^r  thing  intended  to  be  used  r«  ^^^         weapon,  and  any  instrumen 

{.s.)  ibe  expression  "nflano  ««?«     ..  •     , 
reeve,  sheriff,  deputy  sherTsherS'fflr'"^!^.  «  '^^yor,  warden 
and  also  the  warden,  keeper  or  ilT?.*"'' ^  •  ^ 
gaoer  or  keeper  of  any  prison  AnHo  f •  *   Penitentiary  and   the 

&"Iiff,  constable  or  otK  pTjo,  ^So^verr '®.r' ^ 
maintenance  of  the  publi?  p^ace  oW/t?  '''"  *''?  P^^^^'a'ion  and 
cml  process  ;  ^  P***'®'  ^^  ^J-Ihe  service  or  execution  of 

(t.)  The  expressions  "  Der-on  "  ««,^      .• 
of  the  same  ki^d  include^er  Maiest?!'H'    T^  °*^«^  expressions 

aa  they  a     eapable  o,  dt4":ruL;X^tpS^^  aL^  t"hint« 

(ur)  The  expression  "  orison  "  Jn^i..^  "^  ' 

gaol,  public  o/ reformatory  Prison  ?it  *°^  Pe°itentiary.  common 
place  in  which  persons  Srg^TwitL  th^^"  S««^  «>oi/ or™tW 
"*  «««ally  kept  or  detainellj  c^tod^^'  '°'"'"^>o»  of  offenc^I 

(V.)  The  expression  "  property  "  includes :  B.8  C   c  164  «  p  .  ^ 

.  ^iSSn^^^ol-^^^^^^^^^^^  -d aU  l:     :  • 

Perty.  or  giving  a  ri|ht  to  re<^verTrVc:i^^^^^^^^^^  ^  ^^7  Pro 

(ii.)  not  only  such  pr«Dertvi,«ur  ^  "o^ey  or /o^ds ; 

under  the  con'trol  oCnr&rbuS*"^ '"  *^«  P^««ion  or 

for  wluch  the  same  has  b^nco^ertedo?^^^^^  '"to  or 

?fS°fr^''>^^^^^^  or 

of  the  legifllatureof  any  province  Jfran-df  /*?*"*  o/Canada,  or 
Sm  wf  a°y  corporate  wTany  fL  JS/**'* *>  P*^^'"^"*  to  Uie 
still  in  ije  possessU  of  the  Crown  or  S'i^**  "*^'  *"•*  ^^«ther 
and  such  postal  canl  or  8tamp  rhaU  J ffl  T^"  or  corpc^tion  • 
be  equal  fn  value  to  the  amomt  of  the  Z-J"  ^  *  "^attd,  and  to' 
pressed  on  its  &oe  in  woitis^r  figu^dgSb'**'  ""  '^"'^  «^- 

or^c"uil's%SS^'«X;'Sl7^^^^^^ 

west  mounted  police  or  other  ^m^""^'  °*^'  marine,  militia  XS 


■ '      '^'f.^'ff^i.yr^x'/^  "',*■-,  ^i-^^;'i>,  '•,vw"js;'"-sy<  '■f''"s.>5j^^^ 
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(x.)  The  expresBion  "  shipwrecked  person  "  inclades  any  person 
belonging  to,  on  board  of  or  having  qoittod  any  vessel  wrecked, 
stranded,  or  in  distress  at  any  place  in  Canada  ;  B.S.G.,  c.  81,  s.  2  (A.) 

(y.)  The  expression  "Superior  Court  of  Criminal  JurisdictioiSt " - 
moans  and  inclades  the  following  courts  : 

(i.)  In  the  province  of  Ontario,  the  three  divisions  of  the  High 
Court  of  Justice;  .  ' 

(ii.)  In  the  province  of  Quebec,  the  Court  of  Queen's  Benph. 

(iii.)  In  the  provinces  of  Nova  Scotia,  New  Brunswick  and 
British  Columbia,  and  in  the  North-west  Territories,  the  Supreme 
Court; 

(iv.)  In  the  province  of  Prkioe  Edward  Island,  the  Supreme 
Court  of  Judicature ; 

(v.)  In  the  province  of  Manitoba,  the  Court  of  Queen's  Bench 
(Crown  side)  ; 

(z.)  The  expression  "  territorial  division  "  includes  any  county, 
union  of  counties,  township,  city,  t9Yn,  parish  or  other  judicial  divi- 
sion or  place  to  which  the  context  appUes  ;  RS.C,  o.  174,  s.  2  (g). 

(aa).  The  expression  "testamentary  instriiment"  inclades  any 
wiU,  codicil,  or  other  testamentary  writing  oij  appoinjLment,  as  w^ll 
during  the 'life  of  the  testator  whose  testamentary  dispoution  it 
purports  to  be  as  after  bis  del^tb,  whether  the. same  relates  to  real 
or  personal  property,  or  both;  R.S.C.,c.  164,  s.  2  (t). 

{bb.)  The  expression  "  trustee  "  meatus  a  trustee  on  some  express 
trust  created  by  some  deed^  will  or  instrument  in  writing,  or  by  parol, 

^        or  otherwise,  and  includes  the  heir  Oju^raonal  representative  of  any 

such  trustee,  and  every  other  pen4^Hp>n  or  to  whoQi  the  duty 

of  such  trust  has  devolved  or  conMflHKher  by  appointment  of  a 

court  or  otherwise,  and  also  an  exeoORr  and  administrator,  and  an 

^.^^oial  manager,  assignee,  liquiilftor  or  other  like  officer  aotijgg 

'-'''^   under  any  Act  relating  to  juujt  stock  companies,  bankruptcy  or4i^ 
insolvency,  and  any  penon  who  Us,  by  the  Uiw  of  the  province  of 
Quebec,  an  "  administrfi^eur"  or  "  fidHcommissaire  "  ;  and  the  expres- 
sion "  trust "  includes  whatever  is  by  that  law  an  "  adminutration" 
or  "fidHeommiMon"]  RS.C,  c.  164,  s.  2  (c).    , 

(cc.)  The  expression  "valuable  securitjr"  includes  any  order, 
exchequer  acquittance  or  other  security  entitling  or  evidencing  the 
title  of  any  person  to  any  share  or  interest  in  any  public  stock  or 
fund,  whetbei'  of  Canada  or  of  any  province  thereof,  or  of  the  United 
Kingdom,  or  of  Oreat  Britain  or  Ireland,  or  any  British  colony  or 
possession,  or  of  any  foreign  state,  or  in  an^  ftind  of  any  body 
corporate,  company  or  society,  whether  ¥nthin  Canada  or  the 
United  Kingdon^,  or  any  BritTsn  colony  or  possession,  or  in  any 
foreign  state  or  country,  or  to  any  deposit  in  any  saviiuis  bank  or 
other  bank,  and  also  includes  any  debenture,  deed,  bond,  bill,  note, 
warrant,  order  or  other  security  for  money  or  for  payment  of  money, 
whether  of  Canada  or  of  any  province  thereof,  or  of  the    United 


Kingdom  or  o 

state,  and  aiiy 

defined  wherec 

or  writing  jvhi 

■  chattel  person 

ment,  evidencii 

personal;  and 

material,  be  de 

money,  chattel 

or  payment  of 

for  the  entitling 

is  applicable,  o 

payment  or  deli 

63  v.,  c.  37,  8. : 

(dd.)  The  exi 
tackle  ofany  v( 
and  also  the  pre 

(ee.)  The  exp 
and  any,  materia 
abridged  are  wi 
or  plan  is  inscrib 

"mailable  matter 
when  used  in  thij 
'Post  Office  Act,  a 
in  this  Act  relat 
words  and  expi«8 
have<,the  meaning 

The  "  Post  Office ; 
ings  :— 

The  expression  "  m 
carried,  whether  it  is 

The  expression  " 
newspaper,  book  or  o 
VI  pursuance  of  it,  ma 

The  expression  "  po 
dehveredthroijghthe 
up  anywhere  under  t 
be  deemed  a  post  letb 
to  the  time  of  its  beiM 
delivery  to  any  person 
«  dehvery  at  the  post 

matter  at  the  house  6r 

nim.  or  to  his  servant 

receive  the  letter  or  otl 

dehyering  that  person'i 

The  expretaion  "  poi 

packet  or  parcel,  or  ol 

conveyed  whether  it  do 

The  expression  "poj 

car,  street  letter  box.  r 

letters  or  other  mailab, 

despatched ; 
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,3^^..^*lftfe.i?lft,*^j/ 


*■*       «    ^      " 


*  "•■ '-..,'"  i'-'  *'•.'•--  >      -iT- ''  'V' '  -  K 


^v       pskmminary, 

defined  wheresoever  such  lands  o?J2,7^  or  goods  as  he/embefore 

chattel  personal,  or  any  release  SnfH^  ^  °''  '°t«i«8t  in  any 
mem,  evidencing  payment  ofTdnTo^tSrH*,-^"  **'  °*^«  i°«tru^ 
personal;  and  every  sunh  v«ir.„ki  ^'       '°®  dehverv  of  any  chatf«l 

material  be  deeme/tol^V:iStSt*^K'^^^^^ 

money,  chattel  personal,  8hai?int«!S-f   *^^"'**  of  such  unsatisfied 

gyment  or  delivjiy  ..^..^.^ -^^^^ 


(g^)  The  expression  "  wreck 

Shi Jwreckld  pe?Z^  ''^*™*^  *'»«'«^~°». 


— ,—,  -*  -"J-  v«.8ei  ana  ail  parts  of  "a^ll®^  l**®  *"*'«**•  s^oi^s  and 
a«d  also  the  property  of  shijw^ck^*  ?Z^  '"^''^''^ 
(eti."\  Tho  <.,^ _•  ' 


(«c.;  The  expression  "  writin<r  "  .-..^i  a 
*°d  »ny,  material  on  which  woJi  oi  fii?"^^  *^^  >«<*«  i'^  which 
abridged  are  written,  print^  or  oth^ri?^  '^''*^^«'"  »' length,  or 
or  plan  is  inscribed.      ^  '  otherwise  expressed,  or  any  iap 

"mailable  matter,"  "t)08tlflfta,."T!T  T"®  expression  *  mail  '» 
when  used  in  thi^  Act  We  Se  r^«r*^*"*'  ^««'   «»d  '•  post  "fflS  " 

m  this  Act  relates  4  th7SbStrea7i''^ -^^  *''^*°««  ^ea'*  with 
words  and  expressions  iSed  ffin^n  r^J^.°  ""^  °'l»er  Act  the 
bave.the  meamng  assigned  to  trm  ?n  suKtherTct  ''''"*^  ^*" 
.  The  "  Post  Office  Act,"  assims  to  th«  .h 

»w.p.p,r,  book  <„.„,Ct;taVwa"b.'^°!"'i°«  "»''««••  l»okM.  r«™,l 
The  expression  •<  nont  nm„- »       *  actually  oonU  n  maiiabin  m-fJL  .  " 
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5«  oflteBCM  acMiauit  iMpMtei  BtatMM. — No  pexfion  afa&H  be  pro- 
eeeded  against  for  any  offence  against  any  Act  of  the  Parliament 
of  England,  of  Gfreat  Britftin,  or.  of  the  tjnited  Kingdom  of  Great 
Britain. and  Ireland,  unless  suiib  Act  is,  by  the  express  tersoS  thereof, 
or  of  some  other  Act  of  duch  Parliament,  made  applicable  to  Canada 
or  some  portion  thereof  as  part  of  Ser  Majesty's  dominions  or  pos- 
sessions. 

ft.  paatohMerttai — Every  one  who  commits  an  offence  against  this 
Act  is  liable  as  herein  provided  to  one  or  more  of  tlie  following 
punishments  : — 

(a.)  Death  ; 

(b.)  Imprisonment; 

(c.)  Whipping;  « 

(d.)  Pine  ; 

(c.)  Finding  ipreties  for  future  good  behavionr;     . 

(/.)  If  holding  office  under  the  Crown,  to  hb  removed  therefrom ; 

(ig.)  To  forfeit  any  pension  or  supeArannnatfon  allowance  ; 

{h.)  To  be  disqualified  from  holding  office,  from  sitting  in  Par- 
liament and  from  exercising  any  franchise  ; 

(i.)  To  pay  costs ;  'i^ 

(j.)  To  indemnify  any  person  suffering  loss  .  of  property  by 
commission  of  his  offence. 


PABT     II. 


MATTERS  OF  JUSTQ'ICATION  OR  EXCUSE. 


7*  ««MMa  ml*  «i««r  MMMMM  i»w. — All  roles  and  principles  of 
the  common  law  which  render  any  oiroumstanoes  a  justification  or 
excuse  for  tmy  act,  or  a  defence  to  any  ohaige,  shall  remain  in  force 
and  be  applicable  to  any  defence  to  a  char^  nnder  this  Act  except 
in  so  ftr  as  they  are  hereby  altered  or  are  mconsbtent  herewith. 

9*  fiwiwi  wjjt'iiii'gM  tiito  A— .— The  matters  provided  for  in  this 
pftrt  are  hereby  aecl«ra<l  tfxd  enacted  to  be  jastifioatioos  or  eaxnlMB  in 
the  case  of  all  6Uai|;m  t9  which  they  apply.  ^',  ^^uo  i4 

9.  CMMnM«irf«rM^.--No  person  shall  b«>  irionvieted  «f  an  \ 
offence  by  reason  of  Any  act  or  omission  of  sudh  person  whm  under 
the  age  of  seven  ycatu    ,    _.  ,...,,,.    .  .....  v.Jvv-;',..^. •;,--' - 

10.  cMMrca  fcxws—  ■•««■  mm*  ipf^swu— Ifo  person  shall  be  con- 
victed of  an  offence  by  reaaon  of  aa  act  or  omiaslon  of  snoh  person 
when  of  the  age  of  seven,  but  under  the  age  of  fourteen  years,  unless 


.  iwM  'ic*^  l<^i/j^^^fft^'y^i»M^,iie-,,^ 


f^m;^^^'; "  '*  t  •     ' '"  ''■'  "*.  ff^f^^i 


''"^•'•^*'Wl^}!^»-"  'jfeS■^^ 
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MATTKliB  OF  JTT8TIFICATION. 


Instanc*.  .<  whenever  the  law  MsUht^v  fnrh  h"'"'^  1:"^  ^'hout  limitation  ^?/ 

'•SSitti'l^iVtSfc;^^ 

"Other  fact  laid  ,n  the  &tmoni   Snt^\''' ''^''l^^'^^  ^  ^^^^^^ 
intenlion  consists  in  shewinnvertacu^i^'?^*^ ''*PP^n  that  the  proof  of 

discern  good  from  evil  or  riaSit^J^^^'^  '*  •''^nsidered  without  anv  rawf^jf ., . 
,      be  incapable  of  cnSe  thT  h^'J.^uroti^''  "  ''  Tcln^sivyn -e^S  ° 
the  ages  of  seven  and  fourteen  tCu'^Sm   *^'"°'  ^«  rebuttecT    BeTween 
facte,  that  the  child  is  incapable  th^Hc  ^if- "  *  Presumption,  hut  only  oS 
"^^""ed  by  clear  and  conXi^e  ev5denc'e  nr'/^'^P"""  '«  "n*  wff  m^'bf   . 

bad  malice  revenge  craft  and  cunnfnV  h^S^*^'  !1P°°  e^mination   that^e 
was  executed  accordingly.  (5)    JnSh«!  "*  condemned  to  be  hanKod  «„d 
companion  hid  himself.^L  al  it  apZred  b^*^.* u^^  °^ '«"■  after  k"flSgh"s 
J'^'^e^n  g?od  and  evU  he  was  han^STye?  A  L^  'l','^»  ">« ''«  could  diLra     ' 
Lord  Chief  Justice  Willfi«  «  hnv  of .      '  '  ^"^  '"  '748.  at  BurvjVsai»o«  i^r 

murdering  his  bedfeHow!  a^gS  of  afoutT  '''''''''^  °°  Ws  ^n"^ai5^^7 
boy's  conduct  shewed  undouK  tokens  nfV''"  k°'^'  *"«* "  the  whoteTf  the 
a.,  agreed  that  he  wasa  pn>pe^slfft  ^^--^^^^^^^^^ 

nattiral  imbecility,  or  diaLj^ofthy  -^^^  '^'•«°  labouring  uqcIot 
render  him  incapW  of  alJS^Utinir^,^^^^^^  «"«>  an  exteSt  «  S 
oromiflsion,  ancTof  ln.oZT&cJ^ 

2.  A  person   Jabourini?  under   -nA^ffl^^^  omission  was  wronir. 
respects  8jme,el«Ul  not  bfaMuuJ^tt   **«'"»r».  *>"»  in  otheT 

(1)  Broom's^Leg.  Max.  6th  Bd  •  300  ~  ^^ ' 

(2,  Broom^Leg.  Max.  6th  Ed  ":  m 

|S|  Broom's  Leg.  Max.  6th  Ed  :  304 

a.  v.  Moore,  SB.  and  Ad  188 
,  «««-v.Hlcklin,L.R.3  0B375 
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3.  Every  one  shall  be  presamed  to  be  sane  at  the  time  of  doing 
or  omitting  to  do  any  act  until  the  contrary  is  proved. 

ft  will  be  seen  by  this  section  that  the  deTence  or  insanity,  in  order  to  be 

of  any  avail  must  be  supported  by  evidencij  establishing  that  the  acjpused 

committed  the  offence,  either — 

( t)  While  laboring  \uider  natural  imbecility  or  disease  of  the  mind  to  such  an 

/  extent  Inat  h^  could  ubl^jappt^iate  the  nature  and  quality  of  his  act,  and  could 

not  know  that  it  was  wrOng,  or     • 

(2)  While  laboring  under  specfQc  delusions  causing  him,  though  sane  in  other 
respects,  to  believe  in  the  existenceof  some  state  of  things  which  if  ft  existed 
j    would  justify  or  excuse  his  act. 

^  So  that,  if  the  defence  be  actual  insanity,  the  mere  fact  of  the  accused 
being  insane  would  not  of  itself  be  sufQcient.  It  must  be  shewi]  also  that  when  he 
committed  the  offence  the  acctiSed  was  so  insane,  insane  to  so  great  an  extent, 
as  to  render  him  incapable  of  appi^ciating  the  nature  and  quality  of  his  actan^l 
to  prevent  him  from  Knowing  that  it  was  wrong  ;  and  if  the  defence  be  that  the 
accused,  though  sane  in  other  respects,  was  when  he  committed  the  offehce 
laboring  under  some  delusion,  it  must  be  shewn  that  the  speciQc  delusion  under 
which  be  was  laboring  caused  him  to  believe  that  there  then  existed  a  state  of  ' 
things  which  if  it  had  existed  in  reality  would  have  justified  or  excused  his  act. 

Taking  thS  law  therefore  as  here  expressed  a  man  may  be  insane  and  still  be 
convicted  of, an  offence  :  in  others  words  notwithstanding  his  insanity  he  will  be 
held  responsible  and  punishable,  unless  his  insanity  was  such  thatit  rendered  him 
incapable  of  knowing  that  what  he  did  was  wrong ;  and  although  a  man  may  be 
laboring  under  some  delusion  when  he  commits  an  offence  he  may  still  be  con- 
victed qf  and  punished  for  that  offence,  unless  the  delusion  were  such  that  it 
made  him  believe  that  something  then  existed  which  if  it  had  been  a  reality 
would  have  justified  or  excused  what  he  did,  as  for  instance  a  delusion  that  he 
was  being  violently  attacked  and  in  danger  of  being  murdered,  and  that  he 
was  obliged  in  self  defence  to  kill  his  supposed  antagonist. 

Medical  experts  assert  that,  a  knowledge  of  the  wrongAilness  of  an  act  may 
co.exist  with  insanity,  that,  ■<  in  all  lunatics  and  inthelnost  degraded  idiots  the 
"  feeling  of  right  and  wrong  may  be  proved  to  exist, "  and  that,  •■  the  whole 
"  management  of  insane  asylums  presupposes  a  knowledge  of  right  and  wrong  on ' 
"  the  part  of  their  inmates."  (1)  On  this  account  it  is  contended  by  some  that  the 
legal  rule  of  responsibility  should  include  "  not  only  the  knowledge  Of  good  and 
"  evil  but  the  power  to  choose  the  one  and  refrain  flrom  the  other  " ;  |2|  and  that 
therefore  it  should  be  a  good  defence  to  establish  that  the  accuBetd's  insanity 
prevented  him  fh>m  controlling  his  actions  and  rendered  him  unable  to  refrain 
from  doing  the  act,  although  he  knew  it  tobe  wrong.  (3)  This  is  said  to  be  the 
law  under  ^he  French  and  the  German  Codes ;  and  the  same  principle  has  been 
adopted  by  some  American  Courts.  (4)  Sir  James  F.  Stephen  has  slated  that  it  is 
even  the  (aw  of  England.  For,  although  the  foregoing  article  of  our  code  is 
identical,  in  meaning,  if  not  in  exact  wording,  with  section  22  of  the  Draft  of 
the  English  Criminal  Code,  as  revised  by  the  four  Royal  Commissioners 
appointed  to  consider  and  report  thereon,  and  although  iu  their  joint  report 
those  Commissioners  declared  that  section  22,  as  so  revised  by  them,  expressed 
the  existing  law,  Sir  James  F.  Stephen,— who  was  one  of  the  Commissioners, — 

(1)  Bucknill  Cr.  Lun.,  59  ;  Guy  and  F.  Forensic  Med.,  220. 
Woodman  di  Tidy,  For.  Med.,  874,875 ;  Miller's  case,  3  Couper,  16-18. 
1  Bish.  New  Cr.  Law  Com,,  pp.  232-7. 

I  Beck.  Med.  Jur,.  10  Ed.,  723,  724. 

(2)  Browne's  Med.  Jur.  of  Ins.,  s.s.  13t!8  ;  Ray  Med.  Jur.,  s.s.  16-19 ;  Whart. 
A  Stiles  Med.  Jur.,  s.  59. 

(3)  Com.  V.  Mosler.  4  Pa.,  264,  267 ;  1  Bish.  NewCr,  Com.,  p.p.  224,  239,  240. 

(4)  13  Cr.  Law  Mag.,  28 ;  Bradley  v.  State,  31  Ind.  492 ;  Parsons  v.  SUte(Ala.). 
9Cr.Uw  Mag.,  812-828. 
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(I)  Steph.  Gen.  View,  Cr.  Law  78  80 
(2    Bowler's  case,  Co  lis  Lm.    «?« •  i  n 
(3)  Bellingham'8  ca^  CoS^s  ASdeid    fiT"  Ft'  ^  ^''-  "7-  « t8 
*)  Beg.  V.  Oxford.  9  G  4  p    59s    ,1'.  ^^  '  ^"™-  ^r.  1 18. 
(5)  Hex.  V.  Offord.  5  G  A  p'  ir«  ' .  J"**  ^''■'  '  '»• 

<7)  Reg.  V.  Barton,  3  (^xGC27^'.*\r-^'  '3'- 
(8)  Reg.  V.  Higglnion  I  c  *  K    lU  '  ?b^-  ^-  '26. 
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when  the  oirender  is  in  a  sUte  of  inloxicatioB  should  he  taken  into  account  in 
deciding  whether  he  has  such  intent  or  Hot.  (t) 

If  the  drunkenness  be  involuntary,  as  if  a  {Mrson  be  made  drunk  by  stratagem 
or  fhiud,  or  by  some  mistake,  as  by  a  physician  unskilfully  administering  some 
drug  or  intoxicant  to  a  patient,  or  if  a  man  become  intoxicated  in  any  other  way 
than  by  his  own  voluntary  act,  he  will  not  be  responsible  for  an  offence  com- 
mitted whil6  so  affected  to  an  extent  which  prevents  ^im  from  knowing  what 
{     he  is  doing  or  firom  knowing  that  he  is  doing  wrong.  (2)    Or,  if  by  habitual 
'     drinking  a  person  become  affected  by  a  fixed  lYvnzy,  delirium  tremens,  or  other 
"form  of  insanity,  whether  permanent  or  intermittent,  he  cannot  be  held  respon- 
Bible  for  an  act  done  by  him  while  thus  affected,  if  he  be  thereby  rendered 
,  incapable  of  knowing  that  the  act  is  wron^,  or  if  he  bf  thereby  subjected  to 
'  some  specific  delusion  causing  him  to  believe  in  the  existence  of  some  state  of 
things  which,  if  real,  would  justify  or  excuse  his  act.  (3) 

13.  CMMp«toi*B  by  UwMiiN. — Except  as  hereinafter  provided,  com- 
I  pulsion  by  threats  of  immediate  death  or  grievous  bodiljr  harm  from  , 
a  person  actually  present  at  the  commission  of  the  oftence  shall  be 
an  excuse  for  the  oomlmission,  by  a  person  subject  to  sudh  threat§, 
and  who  believes  such  threats  will  oe  executed,  and  who  is  not  a 
party  to  any  association  or  conspiracy  the  being  a  party  to  which 
rendered  him  subject  to  compulsion,  ofanyoifence  other  than  treason 
as  defined  in  paragraphs  a,  b,  c,  d,  a<id'  e  of  subsection  one  of  section 
sixty-five,  murder,  piracy,  offences  deemed  to  be  piracy,  attempting^ 
to  murder,  assisting  in  rape,  forcible  abduction,  robbery,  causing 
grievous  bodily  harm  and  arson. 

According  to  this  article,  (the  provisions  of  which,  together  with  those  of 
article  13,  are  included  in  section  ?3  of  the  English  Draft  Code),  a  persc^n  is 
relieved  from  responsibility  for  any  offence  (other  thanstbe  offences  specially 
excepted  by  the  article),  when  committed  under  compulsion  by  Ijireats,  if  it  be 
proved, — 1st,  that  the  threats  were  of  «nmediate  death  or  grievous  bodily  harm, 
made  by  some  one  actually  present  at  the  commission  of  the  offence ;  2nd,  that 
the  person  so  threatened  believed  such  threats  would  be  executed,  and  3rd,  that 
he  was  not  a  party  to  any  association  or  conspiracy  rendering  him  subject  to 
compulsion. 

ILLUSTRATIONS. 

A,  under  compulsion  by  threats  of  immediate  death  or  grievous  bodily  harm 
from  B,  then  actually  present,  sets  Are  to  C's  holise,  believing  that  B  will  carry 
out  his  threats.  A  is  not  excused,  but  is  guilty;  because^arton  is  oneofUie 
offences  excepted  by  the  article. 

A,  under  compulsion  by  threats  of  immediate  death  or  grievous  bodily  harm 
from  B,  then  actually  present,  commits  a  common  attauU  upon  C,  believing 
that  B's  threats  will  be  executed.  A  is  excused ;  because  the  offence  is  one  of 
those  not  excepted  bu  the  article. 

A,  under  compulsion  by  threats  of  death  or  grievous  bodily  harm  from  B, 
I  who  is  not  aetuatly  presmi,  commits  a  common  assault  upon  C,  believing  that 
B  will  oarry  out  his  threats.    A  is  not  excused. 

( 1 )  Rex  V.  Meakin,  7  C.  &  p.,  2»7 ;  Reg.  v.  Monkhouse,  4  Cox  G.  C,  55 ;  Reg.  v. 
Cruse,  8  C.  «  P.,  541-546 ;  R.  v.  Moore,  6  Law  Rep.  (N.  S.),  581 ;  3  C.  *  K.,  319  ; 
I  Russ.  Cr.,  115;  Steph.  Gen.  View  Cr.  Law,81 ;  King  v.  SUte  (Alaj,  8  So.  Rep., 
856 ;  13  Cr.  Law  Mag.,  654 ;  Chatham  v.  Sfa^te  (Ala.),  9  So.  Rep.,  601 ;  13  Cr.  L. 
Mag.,  938 ;  t  Bish.  New  Cr.  L.  Com.  253. 

(2)  I  Russ.  Cr.,  5  Ed.,  114;  Co.  Lit.,  247 ;  1  Hale,  32  ;  1  Bish.  New  Cr.  Law 
Com.,  250. 

(3)  I  Hale,  SO;  I  Russ.  Cr.,  114;  U.  S.  v.  Drew,  3  Mason,  28 ;  Burrow's  case,. 
1  Lewin,  25. 
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who ^X^S^CJtS^TS^'T  ''  fr^"""  ""''"y  ''"rn.  from  B  i' 

hi-  cc^ssociates  o/TSCSjK;°o^^„T'lP^7'>*^?«!,*'°"''''  "^  <^'  ^A 
assaulted,  A  acting  under  comnni^.;  h^,i.      .    '?«  resolved  that  B  shall  be\ 

bodily  harm  from  ^is  co^L^nS  o^Lon'Tni^^Ii.""'''''^  **«'"'  <>'  S^^  ^ 
asMult  on  B.    A  is  not  excuaeS,        "=««<"»«P'™tor8,  assault,  or  assisU  in  the 


any  oTC:£::e'"^^7£^t::^sS.  iTm^lr  "''=""  ^''^  commission  of 
under  cumpulsipn  by  threats  ev^'of  imm^iaTe  i»ih''T^'>?P'r''°---<l<>ne 

s.^arp:x^rhitm"^uKll^^v"^^^^^^ 

Without  or  agai^t  ^if^^^^S^^St^ 


ILLUSTRATION. 


•  A  is  guilt^f  murdeVnot  ™"  m  CB^nthil'."  T^P""'  «"''  'hereby  kill  G 
mstrument  of  A,  as,  if  he  were  inaniml»l'„      •""  instance,  is  as  unwittingly  the . 
nothing  at  all  to  do  with  the  ac    wh^ht  «"""*'^**=  °"» •  *"«*  »»is  own  wiU  hal 
weapon  were  in  the  latTeS VaJd  Tn'sSd'of^nl's.g^'^  "'^  "''  °'^  «"» StVh" 

laws;  aSdU  h^^en^S2wThI?m7vfaTof  ™r'P*"^         "^'"a"  «hw 
law,  has  in  it  the  implied  excentVn,r.  »hfL  •     , .?"°'  conjmon  law  or  statutory 

that  obedience  shall'^nS  KqK ttn  ?f  S'imrV  '^/"SSS 
whichisunavodableisnocrimfi /9>  A,!^  impossible,  and  that  an  act 

a  man  to^do  to  save  hirK'^iei^'ff  *r^*S'°/T''»'ch  is  neceiLi^S 
attacked  bW  ruffian  who  i ^711^* t"  avT 'l?'  '^f?"°ws  that  ifTii 
preserve  my  own  life.  (3i  And  ifdnrin;,  o™^  ^'"  *""  "^  ^  cannot  otherwise 
weather  compelled  to  put  into  a  forei^  Lt°  ^'^^'J"  ^  ^«««'  is  by  strewTf 
preservation«ftheUvesttndprUTv^o„&*^^  '''T  *"  her  cargo!  for  the 
of  a  breach  of  the  Embargo  Ac?^*?        ^*'"^^8''«  ^''^  noW)e  adjudfed  guilty 


'* 


ILLUSTRATIONS. 


y^ 


^-onU^i^'i^Sl^,^^^^^  get^hold  ofa  plank  not  la.-ge 

wo^Jot  WSiSS  rpaS^«  ^"  «  ^-  -''^ch 

that,  unless  thQ  pnaence  of  the  Miiors  w/«  n«?i.f*''^®'\°'«'"*»««'-    HeW 
the  passengers  sLuld  have  bee^l^lTt'L  l^ ^^^r.f^n'^lT^'Z^^ 

mi^eJ^:Sr"oo^^^  be  „uuie  that  a 

because  she  comniite  it  in  thf  ;;i«:nt7f  heThSbS.''  """^'^'^'^ 
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(1)  1  Rute.  Cr.,  5  Ed,  139;  t  Bast  P  r    m^ 
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This  article  ve^- properly  abrogates  the  common  law  doctrine  by  whLclia 
wire  who  committea  any  crime,  other  than  treason  or  murder^  in  her  husband's 

Bresence  or  company,  was  prima  facie  presum^  to  act  under  his  coercion,  (l^  ' 
lackstone  says  that  in  his  day  this  rule  was  at  least  a  thousand  years  old  in 
England,  and  that  am«ng'the  northern  nations  of  Europe  the  privilege  extended 
td  every  woman  transgressing  in  company  \yilh  a  man,  the  indemnity  being' 
similar  to  that  accorded  to  every  slave  who  committed  a  Joint  oflbnce  with  a 
freeman.  Its  origin  is  thus  clearly  ddriVable  IVom  the  old  barbaric  notions  of 
the  abject  position  of  the  wife  in  the  matrimonjal  relation. 

Under  this^old  rule  it  was  held  in  one  case  where  a  wife  went  from  hbuse  to 
house  uttering  base  coin,  heft^husband  accompanying  her,  but  remaining  outside, 
that  her  act  must  be  presumed  to  have  proceeded  flrom  his  coercion.  (2)  "While, 
however,  the  common  law  protected  a  wife  from  punishnxent  for  apy  ordinary 
crime  committed  by  her  under  the  coercion  of  her  husband,  orfn  Jiis  company, 
\vhich  was  construed  as  a  coercion,  (3)  still  as  the  husband'^  pr^noev  merely 
raised  a  piima  facie  presumption  of  coercion,  if  the  evidence'crearly  shewed  that 
aihe  was  not  drawn  to  the  otrence  by  (ba  husband,  or  if  she  were  the  principal 
-inciter  of  it  she  was  ptfnisbable  as  wall  as  ^|  husband.  (4)  And  if  she  committed 
'  Bn  offence  voluntarily,  or  by  the  bare  command,  but  without  the  actual  presence 
of  the  husband,  vt  the  time  of  committing  the  offende,  she  was  punishable.  |5) 
Thils,  where  a  woman  was  tried  for  uttering  a  j^sfged  order  and  her  husband 
for  procuring  her  to  commit  the  olfence,  and  it  appeared  that,  although  her 
husband  had  ordered  her  to  doit,  he  was  not  present  when  she  did  it,  the  Judges, 
upon  a  case  reserved,  held  that  the  presumption  ofcoereitin  didiiot  arise,  as  the 
husband  was  absent  at  the  time  of  the  ut^ring,''and  that  the  Wife  was  properly 
convicted  of  the  uttering  and  the  busbahd  of  the  procuring.  (6)  And;  again,  ^ 
where  the  husband  was  acripple  and  conlined  to  his  bed*  his  presence  when 
.the  wife  committed  a  crime  did  not  exonerate  her ;  (7)  probably  because  it  was 
considered  that  the  ordinary  prima  fac^t  pr^umption  6f  Jiis  presence  being  a 
coercion  was  destroyed  bv  the  stronger  presumption  that  in  his  crippled  coindition 
he  was  unable  to  coerce  her. 

By  the  terms  of  these  two  articles,  12  and  13,  one  rule,  in  regard  to  compulsioii 
or  coercion,  is  laid  down  for  ail  persons  alike,  whether  married  women  or  ndt. 

14.  i*«M«Mee*rtk«i»w. — The  &ct  that  an  offender  is  ignorant 
of  the  law  is  not  an  excuse  for  any  offence  comiuittedl>7  him. 

The  doctrine  embodW  in  this  article  is  founded  upon  the  general  principle 
that  every  person  is  prelimed  to  know  the  law.  (8|  This  presumption  is  so  strong 
that  it  has  been  held  to  be  no  defence  foj"  a  foreigner,  charged  with  a  crime 
committed  in  England,  to.shew  that  the  act  was  no  olfence  in  Lis  own  country, 
and  that  he  did  not  know  he  was  doing  wrong  in  doing  itJn  Btigland.  (9)  And  a  ' 
foreigner,  while  on  board  a  British  ship,  which  he  has  entered  voluntarily,  is  as 
amenable  to  British  law  as  if  he  were  on  British  land.  ( 10)  Where  a  defendant  was 
convicted  of  malicious  shooting  on  the  high  seas  upon  an  indictment  laid  under 
a  special  statute  passed  only  a  few  weeks  before  the  offence  was  committed  and 
of  which  statute  no  notice  could  have  reached  the  place  where  the  shooting 


(1)1  Hale,  45 ;  1  Hawk.  P..C.,  c.  I,  s.  9 ;  4  Bl.  Com..  M. 

(2)  Connolly's  case,  2  Lewin,  229;  I  Bish.  New  Cr.  L.  Com.,  p.p.  214,  216. 

(3)  1  Russ.  Cr.,  5  Ed.,  139;  1  Hale.  45;  4  Bl.  Com.,  28. 

(4)  t  Hale,  516. 

(5)  1  Russ.  Cr.,  5  Ed.,  140 ;  1  Hawk.  P.  C,  c.  1,  s.  1 1. 

(6)  Rex  V.  Morris.  Bast.  T.,  1814,  M.S.  Bayley,  J.,  A  Russ.  A  Ry.,  270. 

(7)  Reg.  V.  Cruse^  2  M.  C.  C.  R.  53 ;  1  Russ.  Cr.,  147. 

(8)  Brown's  Leg.  Max.,  6  Ed.,  247  et  seq.,  4  Bl.  Com.,  27;  1  Hale,  42 ;  R.  v. 
Crawshaw,  Bell  303.  •  - 

(9)  Rex  V.  Esop,  7  C.  A  P.,  456 ;  Barronet's  case,  1  E.  A  B.  1 ;  1  Dears  C.  C.  R., 
51 ;  I  Russ.,  5th  Ed.,  154. 

(10)  Reg.  V.  Battler,  Reg.  v,  Lopex,  D.  A  B.  C.  C,  525.  " 
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tiW;  SoreS -"r-;;»'-  ^e-d  perfecUy  .ega,  •  aU.o^^. 

.       o^!S/K  shln'i^'^^^^^^  to  the generalrule  that  ignori^ce 

•;  under  a  wammt  ^  pro^^whTcK  L  bad  ?ri»T'''*  ""''  "  ^^^^on^  -c'S 
subatance  or  in  form  apparnt  on  the  rir«  J?  %°?"" '"''««"'« «le«c^ 
without  culpaWie  ignonS  «VSe«l,Mnr/h  \^^^  "^  ''V"  «°«1  fa"*",  and, 

it  is  o'heSlig  wilhwSrt  to  K;rn^^  ?f  the  law  is  flo  excuse 

nflgative.the  existefede  of  an  evil  intent  wSu'.l'  ^^^  *  ?'^'*''*'  "^  '>»ct  may 
whepever  any  one.  without-^it  nr  „.'J^     "  '*-^''^  essence  of  a^rime  •  so  ih*t 
V  S^J~te^'e/(»niSiV<ffiVd  while^pursuinr^  iffl 

i^^^-  ^1"'  ''•^  r^x\^\\\  not  appir  if  the*mi*u?«  hS"''^'''.'^^"  *«  ^o^'ly 
doing  any  unlawAil  aclTand  therefore  if  l«l  •''®  '^ """"^e  n  the  oourse  of 
s«nience  enaue  <^m  an'acfwffin  kjff  Ta^wr^r^  f ''^  °''  ""fo-^SSep  con- 

.want  Of  due  diligence;  at  ^^'^Vinr^i^t\^S^Sf^S. 

ILLUSTRATIONS. 

n'l'B-    Al.ju.Ufiar|5|  '     *•"'""""« 'I"' B  really  Is  ,  ^ij/ 

•ajy,        "  '  ""*y  ">  WBipome  acquainted    n\ 

'»».fS.\S!ir,'S If  £ '°?r?ll'  '""P*""  »f8«n.y  ta,.l«|.e-L 

' ')  «2  n  B*iley,Ru8».4Ry.  1.         *        r~~  "' 

Cr'Vw^ioSTiV."'  ii<-wJp.c.Cu„..ed..  p.M.4.note;  ,  Bish.W 

(8)  1  8t«k  (I  P  imT^^^o.'!- ,°*o  *'«o  article  212  post  D 

K-      »  ^•^w,Art.34,H.-v.Princflrt;.H.i*CC,a.  IM.      '  r 
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person  lawfiiUy  awftsting  such  ministerial  officer  or  gaoler,  is  jiutified 
\n  executing  such  sentence. 

16>  BxMnttoaW  »■«««■■. — Mvery  ministerial  officer  of  any  court 
duly  authorized  to  execute  any  lawful  pit)ce8s  of  such  court, 
whether  of  &  ciril  or  criminal  nature,  and  every  person  lawfully 
assisting  him,  is  jvttified  in"  executing  the  same  ;  and  every  gaoler 
who  is  required  under  such  process  to  receive  and  detain  any  person 
is  justified  in  receiving  and  detaining  him.  y 

•i  /\ 

17.  Kx«««MoB  of  w*mM«B.— Every  one  duly  authorized  to  execute 
a  lawftil  warrant  issued  by  any  court  or  justice  of  the  peace  or  other 
person  having  jurisdiction  to  issue  such  warrant,  and  every  person 
bwfully  assisting  him,  is  ^'iMft7ie<2  in  executing  such  waiTant ;  and 
every  gaoler  who  is  required  under  such  Warrant  to  receive  and 
detain «ny  person  is  pistified  in  receiving  and  retaining  him. 

18.  E3M««U*a*r«n*m«*u«eateaMW»t*eM|«. — If  a  seOteooe  is 
passed  or  process  issued  by  a  court  havijig  jurisdiction  under  any 
circumstanoes  to  pass  such  -a  sentence  or  issue  such  process,  or  if  a 
warrant  is  issued  by  a  court  or  persQU,  having  jurisdiction  under  any 
circumstances  to  issue  such  a  warrant,  the  sentence  passed  or  process 
or  warant  issued  shall  be  sufficient  to  justify  the  officer  or  person 
authorized  to  execute  the  same,  and  every  gaoler  and  person  lawfhlly 
assisting  in  executing  or  carrjihg  out  such  sentence  process  or 
warrant,  althougli  the  court  passing  the  sentence  or  issuing  the  pro- 
cess bad  not  in  we  particular  case  authority  to  pto  the  sentence  qx  to 
issue  the  process,  or  althoilj^h  the  court,  Justice  ot  other  person  in^he 
particular  case  had  no  jurisdiction  to  issue,  or  exceeded  its  or  his 
jurisdiction  in  issuing  the  wan^t,  or  was,  at  the  time  when  such 
sentence  was  passed  or  process  or  warrant  issued,  out  of  the  district 
in  or  fbr  which  sach  court,  justice  or  person  wto  entitled  to  act. 

In  their  comments  upon  sections  of  the  English  Draft  Code  of  the  same  import 
as  the  foregoing  articles  1&  to  18,  the  Royal  Commissioners  said,  "The  result 
"  of  the  authorities  justifies  us  in  saying  that  wherever  a  ministerial  officer,  who 
"•is  bound  to  obey  the  orders  of  a  court  or  magistrate,  (as,  for  instance,  in 
"  executing  a  sentence  or  effecting  an  arrest  under  warranti,  and  is  punishable 
"  by  indictment  for  disobedience,  merely  obeys  the  tnxler  which  he  has  received, 
"  he  isJtutiflei,  if  that  order  was  within  the  jurisdiction  of  the  person  giving  il. 
"  And  we  think  that  the  authorities  shew  that  a  ministerial  officer  obeying  an '  ■ 
••  order  of  a  court  or  the  warnmt  of  a  magistrate,  is  jmitified  if  the  order  or 
"  warrant  was  one  which  the  court  or  magistrate  {Bould  under  any  circumstances 
"  lawfully  issue,  though  the  order  or  warrant  wAs  in  ftict  obtained  improperly, 
"  or  though  th6re  was  a  defect  of  jurisdiction  in  the  particular  case  which  might 
"make  the  magistrate  issuing  the  warrant  civilly  responsible;  on  the  plain 
"  principle  that  the  ministerial  officer  is  not  bound  to  enquire  what  were  the 
"  grounds  on  which  the  order  or  warrant  wa?  issued  and  is  not  to  blame  for 
"  acting  on  the  supposition  that  the  court  or  magistrate  had  Jurisdiction." 

H».— twic*  •>»•«— ■wMfc—>j—iy«te«i— .—Every  offlcer,gaoler 
or  person  executing'  any  sentence,  prooeas  or  warrant,  and  every 
person  lawfblly  aseistlDg  eruch  officer,  gaoler  or  person  shall  be  fro- 
teetedfrom  crimndl  resptnaaMiUf  if  be  acts  in  good  faith  under  the 
belief  that  tb«  Mnteooo  or  process  wika  tliat  of  a  ooarfc  having  joris- 


(!)  Hoye  v.  Bu8h,'| 


MATTEES  OP  JUSTIFICATION. 


o^o^rp^^^^^^  court,  justice  Of  the  peal^ 

such  a  court  under  coSur  of  haviSr«n^  "'"^.  ^^^  P'^^^^  ^^ted  as 
awfully  authoriziug  h?m  to  act^^rr  *PP«'"tmont  or  cemmisaion 
lesumg  the  T^arrant^actTd  L  a  WiZ?  thr^^'  ^^  *^"*  *^«  P^^'^o^ 
having  such  authority,  alth^uUTfeof., it  P^*'^.°^  ^'^'^^  S^o^ 
mission  did  not  exist  Jr  had  exptS  or  aUKn  t^»".t«™«nt  orcom-  ' 
the  person  passing  the  sentenS^^r  1^,2   '^u"^''  '°  *''^*  t*^«  court  or 

by  such  court  or  person  under^om«r^f  i^  °r?  "''»' ''  was  passed  or  slue 
In  commenting  uDou  the  iflH^Mr'"''r'^"'''"''>oritv.  """^'ssued 

:*^'*l'-^$.^''*«««'''h?^ort  iave^rvVl^   ^"«"«''  ^^"""nissioners  said 
'•justiUedby  the  opinion- of  wrHaJeTlViP  *".«,"  P'"'"'"*^^'  w«  thinic  we  „e 
•  a  court  having  a  color  of  jurisdiction  thnulh  ^' '"  ^y'"«  ">at  the  orderTf 
"justify  the  ministerial  officV*'  '  r"^^  «<=l'nK  erroneously  is  enough  J 

excute\^^?^nttS*a^^7w'hrtT;r^''®''^'*"*  ^"'^  authorized  to 
in  good  faith  and  on  Snible  anTpTbabT.? ""  T^ '  ^"-^"^ 
IJerson  named  in  the  warrant  «h«ll  k?      ?    ®  grounds  that  he  is  the      " 
sMity  to  the  same  exTe'nt  and  subjlc^  Che  S'^^^'"  "''^''^'  '•^« 
pewon  arrested  had  been  the  p^S^iam^'irtr  P'"^^'''^"  *«  i^«  ' 

2.  Every  one  caUed  on  to  assist  tki  *°®  warrant.  ^  / 

and  believing  that  the  i^rlTn  ^ho'e  SZThr'^'^.L^"^^  "-'^^      ' 
18  the  i^rson  for  whose  arrest  the  waSS     ^  ""^^  «"  *«  «««iB 
who  IS  required  to  recaive  anH  hI+J^         u  ^  issued,  and  every  ffaoler 
to  the  sa^e  extennSrsubte2t*S>*  ««ch  person,  shall  be  pToSS 
arrested  pe^n  had  l.en  ^'PJ^Z^TtiX^,  ^  '''  ^^ 

This  article  makes  an  important  change     Rv  h,  '  *- 

havmg  a  warrant  for  one  person    »rr«.?£?"      L  ""^  common  law,  if  an  oninn 
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CRIMINAL  CODE  OF  CANADA. 


The  remarks  of  the  English  Commissioners  in  support  of  a  similar  clausa  in 
their  draa  code  are  as  follows :  "  This  is  new.  As  an  officer  arresting  for  felony 
'■  without  warrant  is  by  the  common  law  justiOed  even  if  he,  by  mistake,  arrests 
"  the  wrong  person,  we  think  that  the  one  who  arrests  any  person  with  a 
"  warrant  for  any  offence  s*all  at  least  be  protected  from  criminal  responsibility. 
V'  The  right  of  action  is  not  affected  by  it.' 

21.  i»re»niar  w»rri»iit  Of  pr«e«i».  —  Every  one  acting  under  a 
warrant  or  process  which  is  bad  in  law  on  account  of  some  defect  in 
substance  or  in  foiin  apparent  on  the  face  of  it,  if  he  in  good  Mth 
and  without  culpable  ignorance  and  negligence  believes  that  the 
warrant  or  process  is  good  in  law,  shall  be  protected  from  criminal 
responsibility  to  the  same  extent  and  subject  to  the  same  provision^ 
as  if  the  warrant  or  process  were  good  in  law,  and  ignorance  of  the 
Jaw  shall  in  such  case  be  an  excuse  :  (1)  Provided,  tha*  it  shall  be  «? 
questfbn  of  law  whether' the  facts  of  which  there  is  evidence  may  or 
may  not  constitute  culpable  ignorance  or  negligence  in  his  so 
'    believing  the  warrant  or  process  to  be  good  in  law. 

In  reference  to  this  clause  in  the  English  Draft  Code,  the  Commissioners  said, 
"  It  is  at  least  doubtful  on  the  existing  authorities  whether  a  person  honestly 
"  acting  uo4er  a  bad  warrant,  defective  on  the  face  of  it,  has  any  defence, 
••  though  doing  only  what  would  have  been  his  duty  if  the  warrant  was  good. 
•'  The  section  as  framed  protects  him.  The  proviso  is  new,  but  seems  to  be 
"  reasonable.    It  does  not  touch  the  question  of  civil  responsibility." 

ARRESTS  WITHCKJT  WARRANT. 

ftfi.  Arrcat,  by  pearc  officer,  wlthont  w«»nmt,of  <»a»po«*ed  oBteBdcr.— 

Every  peace  officer  who,  on  reasonable  and  probable  grounds,  believes 
that  an  offence  for  which  the  offender  may  be  arrested  without 
warrant  has  been  committed,  whether  it  has  been  committed  or  not, 
and  who,  on  reasonable  and  probable  grounds,  believes  that  any 
person  has  committed  that  offence,  is  justifiid,^  io  arresting  such 
'  persQU  without  warrant,  whether  such  person  Is  guilty  or  not. 

!|fe3.  Penons  «aalatla«  »••«•  offieor  to  arrcat  anapaet.— Jiveiy  One 

called  upon  to  assist  a  peace  officer  in  the  arrest  of  a  person  suspected 
of  halting  committed  such  oftience  as  last  aforesaid  is  justified  in 
Listing,  if  he  knows  that  the  person  calling  on  him  for  assistance  is 
/peace  officer,  and  does  not  know  that  there  is  no  reasonable  grounds 
[>r  the  suspicion.  v 

As  the  common  law  justified  a  consUble  in  making  an  arrest  without  warranit, 
/upon  a  reasonable  ground  of  suspicion  of  a  felony  having  been  committed, 
although  no  felony  had  in  fact  been  committed,  (2>  it  was,  in  so  far  as  felonies 
were  concerned,  identical  with  the  law  as  now  made  applicable  by  article  22  to 
'  the  particular  offences  (enumerated  in  article  552),  for  which  offenders  may  be 
arrested  without  warrant.  .        j     .. 

Of  course,  the  grounds  of  belief  upon  which  a  peace  officer  acts  under  this 
provision  of  the  law  must,  as  shewn  by  all  the  authorities  in  point,  be  aUch  as 


(I)  See  article  14,  ant#  p  14.  "'         ,         „       ..  .  w>.       .ci    i. 

2  Beckwilh  v.  Phllby,  6  B.  *  C.  «35 ;  Davles  v.  Russell,  5  Blng.  354 ;  Hogg  v. 
Ward,  27  L.  J.  Ex.  443 ;  2  Hale  79-93 ;  1  Russ.  Cr.  5  Bd.  721 ;  Cowlea  v.  Dunbar, 
M.  A  M.  37 ;  2  Oke's  Magist.  8yn.  913. 
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"  been  attempte 
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"  without  this  I 
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the  offender  may 

The  offences  for  a 
arrested  without  wai 
alphabetically  arrani 

Assaults  on  the  Qi 

Administering,  tak 

Abduction,  (Articl. 

Ai^n,  setting  flrea 

Attempt  to  damage 

Being  at  largo  whi 

Breaking  prison,  (A 

Bringing  stolen  pro 

Breaking  place  of  M 

Burglary,  housebrei 

Being  found  in  a  d^ 

Being  found  armed 

(I)  Allen  V.  Wriffht 

If)  See  Beg.  v.  Colli 
under  article  64  Iw,?'; 
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♦"^--"'^^  .ias  or  prejudic.  to  believe 


C^S^^fSS:.^  S-lC'^e  code  in  Co.^ittee  of . 


r  the  House  of 


to  provide  for    h„''''''"P*°"  '"  referring  to  article  9  >  IT'^®  5 .""^  Ho»se  of 
*»•  A«T^»  by  any  p-__tt_  _,«,_ 

m  arresting  without  warrant^^n«r'I!!"*\*-~~^^®''3^  one  is/asfjtferf 
any  offence  for  which  the  offenZr  mavL'^'*^'^  *»«  «"^«  comSS  ' 
or  may  be  arreted  when  fiS  commftt^ng""^  ^*''«"*  ^^rra"? 

I   .  J^rJ"-*"^- ^-^^^^  .-^  ^  --ted 

■   ,- A*''^''*'''®  grounds,  believTthft'ftnt^  """^ '^^*''  on  reasonaWe 

^^m^]^  justified  in  arresting  tim^tho^.t^'''*"'  '^  S'^'ty  of  that 

person  18  guilty  or  not.  ^  without  warrant,  whether  such 

^^^^^^ontU^^^*'fl^^^  responsibility  for  arrest  ^ 

Assaults  on  the  Queen  IKriMa  7i  > 
Administerinff  t«klno'«L„  */''• 
Abduction.  (KftsiYP™''"'"'"^  ""'"wnil  oaths,  (Articles  120   .21, 

Being  at  laiwe  whWn!i  P'"^'^^"'  '^''''cle  4S8  .      ' 

Br|«fing  pTonXSTer'^""  of  imprisonment.  (Article  ,59,. 

tern|Ke^Tmr,°'j?7''».  'Article  355,. 
Burglary.  hous^br^kh^^'P;,^^!'"'^  ♦OS.  ««>9>- 
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CRIMINAL  CODE  OF  CANADAT 

BeinK  disguised  or  in  'possession  of  housebreaking  instruments.  (Article  417). 

Counterfeitinc  seals ;  Counterfeiting  stamps,  (Articles  42o,  435). 

Counterfeiting  gold  and  silver  coin;  Making  coining  instruments;  Uttenng 
counterfeit  current  coin,  (Articles  462,  466,  "7)      . 

Clipping  current  coin ;  Possessing  clippings,  (Articles  468,  470). 

Counterfeiting  copper  coin.  (Article  472|. 

Counterfeiting  foreign  gold  and  silver  coin,  (Article  47J). 

Defiling  children.  (Article  269). 

Demanding  by  threatening  letters,  (Article  403). 

Demanding  with  intent  to  steal,  (Article  404). 

Endangering  persons  on  railways,  (ArUcles  i50,  /dI). 

Escapes,  (Articles  163,  104). 

Extortion  by  threats,  (Article  405). 

Forcibly  compelling  execution  of  documents,  (Article  402). 

Forgerv  Uttering  forged  documents;  Possessing  forged  bank  notes  ;  Using 
probate  obtained  by  forgery  or  perjury ;  Making,  having  or  usmg  forgery  m«aru- 
ments,  (Articles  423,  424,  430,  432,  434). 

Falsifying  registers,  (Article  436). 

Inciting  to  mutiny,  (Article  72).  ,»-♦•  i».  0*7  oaa, 

Injuring  or  attempting  to  injure  by  explosives,  (Articles  247,  248). 

Injuring  electric  telegraph,  etc.  (Article  492). 

Interfering  with  marine  signals,  (Article  495).  ,.,,.,„„„,   .,,„  h,,., 

Murder ;  Attempt  to  murder;  Accessory  to  murder,  (Articles  231,  232,  235). 

Manslaughter,  (Article  236).  . 

Jtfischiefonrailways,  etc.  (Articles  489,  498,  499). 

Piracy ;  Piratical  Acts ;  Piracy  with  violence,  (Articles  127,  1Z8,  129). 

Personation,  (Article  458).  r,».,M»a^» 

Riot  Act,  Offences  respecting  reading  of,  (Article  8 J). 

Riotous  destruction;  Riotous  damage,  (Articles  85,  86). 

Rape ;  Attempt  to  commit  rape,  (Articles  267, 268). 

Receiving  stolen  property,  (Article  314).  . 

Robbery ;  Aggravated  robbery ;  Assault  with  intent 

399,  400). 

Slopping  the  mail,  (Article  401). 

Suicide,  Attempt  at,  (Article  238). 

Stupefving  in  order  to  commit  indictable  offence,  (Article  244). 

Treason ;  Accessory ;  Treasonable  offences,  (Articles  65,  67,  68,  69,  70). 

Theft  by  agent,  etc.  (Article  320^. 

Unnatural  offence,  (Article  174). 

Wreck,  preventing  escape  from,  (Article  254). 

Wrecking ;  Attempt  to  wreck,  (Articles  49.1,  494). 

Wounding,  (Articles  241,  242). 

"  Pound  committing  "  has  been  held  to  mean  either  seeing  the  party  actually 
committing  the  offence  or  pursuing  hita  immediately  or  conUnuously  aRer  he 
has  been  seen  committing  it ;  so  that  to  justify  the  arrest,  wi^out  warrant,  of 
an  offender  on  the  ground  of  his  being  found  eommilling  an  ofifenoe,  he  must  be 
taken  in  the  very  act  of  committing  it,  or  there  must  be  such  flresh  and  continuous 
pursuit  of  him  from  his  being  seen  and  surprised  in  the  act  until  his  actual  capture 
that  the  finding  him  in  the  act  and  his  subsequent  pursuit  and  capture  may  be 
considered  to  constitute  one  transaction.  (1)  Immediately  means  immediately 
after  the  commission  of  the  offence,  and  not  immediately  after  the  dtteoven  of 
its  commission.  Pursuit  after  an  interval  of  three  hours  would  not  be  a  fresh 
Dursuit  (2)  It  seems  that  if  the  offender  be  seen  in  the  commission  of  the  offence 
by  one  person  he  may  b^  apprehended  by  another  who  did  not  see  him  com- 
mitting it.  (3) 


I., 


to  rob,  (Articles  398, 


-^ 


^   (I)  R  V.  Gurran,  3  (i.  4  P.  397  ;  1  Russ.  Gr.,  5  Bd.  745 ;  Hanway  v.  Boultbee, 
I  M.  A  R.  15 ;  Clarke's  Maglst.  Man.  42:  „  „  .., 

m  Downing  v.  Capel,  L.  H.  2  G.  P.  461 ;  Leete  v.  Hart,  37  L.  J.,  G.  P.  157. 
(3)  Rex  V.  Howarth,  R.  *  M.,  G.  C.  R.  207 ;  1  Russ.  Gr.  716  note  {g).  ^ 
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-*■••— fivery  peace  officer  k  /Ij!^??"  wfc««  h,  ^.^  «>«B,itti„- 

pe«oh^wh^rhTfi^«ryVg"^^^^^^  -\ho«t  warrant  any 

other  place  by  night,  aid  whom  1^"^^^ '°  «?y  highway,  yard  or 

having  committe?or'bS^rW  to  ir  ^?^  "*'^  to  8n8^^t  oJ 
an  offender  may  be  arrestfd  ^0^'  wSnf""^  "^'"'^  '"'^^^ '^ 

™wn.bte  .nd  piobabte  ground,  bJS^J  "y  Pe>»oi>  whom  he,  on 
offenoe  and  to  b«  Mo,jl„/f^°''|J«'"™  •»  We  eommltted  an 
whom  he,  on  re«>onaWandr,Si.{^  " '**^'J' P"""«l  by  thw 
U-«..«,„n.y^„J,X^P'^bte^«™nd.^£»e™  ^  h'.^ 

give  a  new  protection  ttom  all  ffiuv  ft°1*'-.''^  *hink  it  is  neceS^f 

"lose  cases  which  by  the  Mheme  of  h^-  k  °'i^  ,"^1'  *"<1  criminal)  for  an^st  i^ 

"  arrest  is  concerned)  suhstUuttdfoffi^  ^™"  9"'^«  "^  <8c  far  as  the  Sr  If 

the  existing  law  for  theU^OM  of  r^IT^^fu' "  '"•actoent  whteh^„(U 
"^"^.  ..  >.,.  ne.gg.Xya;..^  gn  »:»  ,^;.^^ 
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"  ininrPd  of  his  riff ht  to  damages.  And  in  cases  in  which  it  is  doubtfiU  whether 
Z^nacinentTtends  the  existing  law  or  not,  we  have  thought  it  better  not 
..  5  preTdSe  decision  of  the  civil  courts  by  the^nguage  used.  In  cases 
..  tSeffi  such  as  those  d^lt  with  by,"-(Here  areW.oned  the  numbers  of 
-  Sns  of  the  English  Code  which  are  identical  with  Articles  19,  20,  21.  26. 
..  29  36°  37  of  our  Code),-"  we  have  us^d  the  words  '  protected  from  cnmnal^ 
■'  responsibility.'  " 

POWERS  OF  ARREST  BY  PEACE  OFFICER.  AND  BY  PRIVATE 
PERSON  CONTRASTED. 

With  regard  to  a  peace  officer's  powers,  the  effect  of  Articles  22  27  an4  28 
seems  to  be  that  he  ^\be  justified  (that  is  relieved  hrom  civil  as  well  as  criminal 
^Tons^lity)   in  •naking-'an  aVest  without  warrant  in  any  of  the  foUowmg 

Twhenhe  believes,  on  reasonable  and  probable  grounds,  that  an  offence 
for  wWch  an  arrest  without  warrant  may  be  made  has  been  committed  and 
tL  the  oereon  whom  he  arrests  has  committed  it,  whether  it  turns  out  that 
sSchof?eScrha9  bee™  actually  committed  or  not.  and  whether  the  person  so 

"^rwhen  fh  "Xnwhom  he  arrests  is  found,  hy  the  peace  officer  himself,  in 
thfi  net  of  committinK  any  offence  whatever.  «,       .  • 

rwhent^eSnwhomhe  arrests  is  (ound  by    he  Pf«ce  officer  lying  or 

loiterL  in  any  highway,  yard  or  other  pWe,  by  night,  and  he  has  good  cause 

0 S  tl^y^n  so'^found  by  him.  of  having  committed  or  being  about  to 

commU  any  offce  for  which  an  offender  may  be  arrested  without  warrant  that 

fsTo^y  any  offhe  offences  enumerated  in  Article  552,  sub-section  1,  and  alpha- 

^"'wLTtr^'wK.m'h'e'- arrests  is  found  committing  any  offence 
enumSS  in  suCuon  2  of  Article  552,  which  offences,  arranged  alphabeti- 

cally,  are  as  follows :  .      ,  . 

Attempting  to  injure  or  poison  cattle,  (Article  SOU). 
Cruelty  to  animals,  (Article  512).  p.  „,k»-  /amIaIo  aq7> 

Cutting  booms,  or  breaking  loose  rafts  or  cribs  of  timber,  (Article  497). 
Countarfeiting  foreign  copper  coin,  (Article  473). 
Exportita'g  counterfeit  coin,  (Article  465). 
Keeping  cock-pit,  (Article  513). 

Obtaining  by  false  pretense,  (Article  35U).  ,i,^i„i^  -.cm 

Obtoining  executiorof  valuable  securities  by  false  pretense,  (Article  360). 
Possessing  counterfeit  current  coin,  (Article  471). 
Possessing  counterfeit  foreign  gold  or  silver  coin,  (Article  473). 

With  regard  to  a  private  individual  the  effect  of  Articles  23,  24.  «3  and  28  is 
that  he  will  bejusti^ed  (that  is,  relieved  from  civil  and  criminal  responsibility), 

'"  lXiXg3ef  Called  upon.^  peace  officer  in  arresting  any  person 
susnected  ofTWcommitted  anbffence  fSTwhich  an  ollbbder  may  be  arrested 
wiCt  wSnttrprovided  he  knows  that  the  person  calllngV  his  aasisUnce  .9 
rS Officer,  and  provided  a^  that  he  is  n°  »^'«y.»f"  *«'"K  "° 
reawnable  grounds  for  suspecting  the  Pe^on  sought  to  be  arjM^ 

9  In  nrrMtine  without  warrant  any  one  whom  he  bimseii^ndi  ai  any  time 
(dav  or  K!"ommrnj^  any  offencl  for  which  an  offenderyiay  be  arresSd 

"*  3  I?mawiJg  an  arr«.t,  without  warrant,  of  any  one  whom  on  peasonable  and 
probable  grounds  he  believes  guilty  of  any  offence  for  which  an  o^nder^ay  be^ 
Wted  without  warrant,  whether  such  person  If  8»'i»y  "^  °^;  provided, 
however  that  such  offence  has  been  actually  committed  by  some  one. 
r  In  aSng  without  warrant  any  one  whom  he  himself  actually  finds,  by  \ 

'iSLT^S!  56"^aS  2"  f^Sr  individual  is  f^otecled  /Vm  ^iminat 

reiponsibilily,  but  not  from  civil  liability  in  any  of  the  foiiow">«^»««=   .   .  . 

I   In  makmg  an  arrest  without  warrant  of  any  one  whom,  on  reasonable  and 


•^:^ 


'  ■^^^""^^^^j^y^^i^^^^ 


''^     -        Vvi 
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^«l'/««*  not  only  if  the  person  so  ai^1«rt  hT     -"^'^  ^^^'  8Ub-section  1.  wiJl  b^ 

tT^f'l'"'i"'i*«°°'f«°dercommittS^eXnP^^^^^^^^ 

that  a  private  individual  is  tui/ivSrf  in  .„  ^"°®  '"  ''"^  «'i''i'  "m''.  (Article  "s. 
any  offence  outside  of  thoL'^enuW^J.L"?*''!"^. ""  "•""st  wilfcout^rrant  rj^ 
in  the  day  time  that  he  Hn^s  an  nt^S^J* '"  ^'""''^  "=•  sub-seclionT    If  t  h« 

one  of  those  enumerated  in  Article  5&2«.^^.  ^""""n'-  (Article  24),  must  te 
must  be  ojie  which  is  being  committed  .^i^^»°''°"  ''  "■  "'"n"'  o°e  of  thow  u 
.nd.v.dual  is  the  owner,  (AfticrSM^sulXuon  5)°'^''^  °''^'^'*"'  »»«"'  f^^vkte 


ILLU8THATI0N8. 


\ 


4'^'r/Srcomma  radTharrn"'*  P™'«»>'«  «founds-  that  a 
wuhout  warrant.    U  ...„.  .^.  K  t ^^r i^  T "li'ff  ^^A  a'^s  B 


Without  warrant. -Ii7;;;nro™t  that  nTh^  *!"  ^°"»'»'ed  iirX7„^«  « 

Aisjustlfled.  '^°'  ''"'  ">»'  °«  burglary  has  been  commit^Taif 

A,  a  peace  officer  believ«fi   «„  -.         u.  """niea  at  all. 

has  beelTcommitt^  on  B  Tnd  lAaTr^h''''*'  '"'<*  P"*»«Me  grounds  that  a  r.„„ 

-„-^  ^  '°J^j:!!g,JL"'ght.  and  jrta  good  camrto^ 


■-Ifr*- 


^^■i»PS§tafe'8y!.^  ?«»£-»  1-  -i^.  >J  f      , 
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su^ct  B  of  being  aboi^t  to  comini|  arson.    A  is  justifled  in  arresting  B  without 

A  who  is  not  a  peace  officer,  Mieves,  on  reasonable  and  probable  grounds, 
^&i  he  finds  B  committing  mischief  on  a  railway  by  night.  A  is  protected  from 
(Tiwima/ reipon«6i7i7v  in  arresting  B,withput  warrant 

A  who  is  not  a  peace  officer,  ilnds  B  in  tlie  act  of  defliing  C,  a  child  under 
fourteen  A  at  once  informs  D,  a  peace  officer,  who  has  not  seen  the  act. 
D  (accompanied  by  A)  im^iediately  pursues  and  overtakes  B,  and  D  then  arrests 
him  without  warrant.     D  is  justilied. 

A  a  private  individual,  Onds  B  in  the  act  oj[^stealing  and  carrying  away  some 
of  A's  clothing  or  other  effects.    A  is  justiHed  in  arresting  B  without  warrant. 

Under  sec.  26  of  the  Criminal  Procedure  Act,  R.  8.  C,  c.  174.  a  person  to 
whom  any  property  was  offered  for  sale  or  for  pawn  was,  if  he  had  reasonable 
cause  to  suspect  that,  an  offence  had  been  committed  on  or  with  respect  to  such 
property,  empowered  to  apprehend  and  carry  before  a  justice  of  the  peace  the 
person  offering  the  same,  together  with  such  property,  to  be  dealt  with  according 
to  law.  But  it  will  be  seen,  by  Article  981  and  schedule  two  of  the  Code,  that 
this  cliuse  is  repealed  in  common  with  the  whole  of  chapter  174,  R.8.G. 

SO.  a«»tnt«rr  power  or  anrcat.    Nothing  in  this  Act  shall  take 
*  away  or  diminish  any  authority  given  by  any  Act  in  force  for  the 
time  being  to  arrest  detain  or  put  at^  restraint  on  any  person. 

81.  Force  nacd  in  •rrerfta,  *e.  Every  one  justified  or  protected  from 
criminal  remmabilily  in  executing  any  sentence,  warrant  or  process, 
or  in  making  any  arrest,  and  every  one  lawfully  assisting  him,  is 

justified  or  protected  from,  crianinal  responsibility,  as  the  case  may  be, 
in  using  suckforce  as  may  be  necessary  to  overcome  any  force  used 
in  resisting  sucto^xecvition  pr  arrest,  unless  the  sentence,  process  or 
warrant  can  be  executed  or  the  arrest  effected  by  reasonable  means 
in  a  lees  violent  manner.  .     ' 

This  article  is  copied  from  section  41  of  the  English  Draft  Code,  and  is  based 
upon  the  principle  that,  as  in  making  an  arrest  or  in  executing  any  sentence, 
warrant,  order,  or  process,  a  peace  officer  or  other  person  legally  authorized 
acts  under  legal  dOmmand  or  compulsion  he  may,  if  resisted,  repel  force  with 
force  •  and  if.  in  using  reasonable  and  necessary  force  to  pvercome  resistance, 
the  officer  should  happen,  in  the  struggle,  to  kill  the  person  resisting  or  any  of 
his  accomplices,  he  will  be  exonerated ;  while,  on  the  other  hand,  if  death 
should  ensue  to  the  officer  or  any  one  assisting  him,  the  persons  so  resisting 
will  be  guilty  of  murder.  (I) 

82.  itBty  of  persona  arrcotiii*.  It  is  the  duty of  everyone  executing. 
Any  piooees  or  warrant  to  have  it  with  him,  and  to  produce  it  if 

2.  It  is  the  duty  of  every  one  arresting  another,  whether  with  jor 
without  warrant,  to  give  notice,  where  praticable  of  the  process  or 
warrant  under  which  he  acts,  or  of  the  cause  of  the  arrest. 

3.  A  failure  to  fblfil  either  of  the  two  duties  last  mentioned  shall 
not  of  iteelf  deprive  the  person  executing  the  process  or  warrant, 
or  his  assistants,  or  the  person  arresting,  of  protection  from  criminal 
responsibility,  but  shall  be  relevant  to  the  inquiry  whether  the 


(I)  Post.  ViO,  'HI,  318;  1  Hale,  494;  Reg.  v. 
Cr.,  5  Ed.  710,  711. 


Porter,  12  Cox,G.C.444;  I  Huss 
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The  third  Cause  of  this  article  is  believed  to  alter  the  co^^on  law. 
88.  ProTMitlMc  «M»p«  by  flivht  n«ni  .,«•*      Wx, 

proceeding  lawflilly  to  arrest  with  or  ^ffK^.  7  ^^^  P^^«  offlcer 
for  any  offence  fof  whicHhe  offendermav  U*"*"*'  ""^  P«™on 
warrant,  and  eveiy  one  Jawftillv  Sw  i^^  t  *"*^*^  ^^''O"' 
If  the  person  to  be  arrested  takes^lSX.  «"<'•'. *"««»,  is  justified, 
such  force  aa  may  be^^sSvTo  nr«^!n.  k?  '''''''*^  ""*«*'  >°  ««Dg 
unless  such  escape  car^p^vlntETr  "  ^?^  ''^  «"«»»  %h? 
violent  manner.  ^  prevented  by  reasonable  means  in  a  les^ 

wa?tt^iy^ribraT;fsstf  a\*°  ^"-*  ^*^-' 

arrested  with^t  wan-an^is  SjvL  if  Ti?f^  *^®  offender  may  be 
takes  to  flight  to  avoid  arri^'S  ffi/sS  C°  *^  be  an^ted 
sarjr  to  prevent  his  eseane  h^  Sf  •  ^°^^,^»  may  be  neces- 
prevented^by  reasonable^Sis  {?.  ?£'  "°'r.  '"^'^  ««««?«  «"»  be 
.  that  such  foioe  JnekherTntendS  SoVTSkX'?*  '""'I"''  =^«>^ded, 
ous  bodily  harm.  »°^nae<l  nor  hkely  to  cause  death  or  griev- 

caS?-otehrs?r?iei^^the''Tr  ^p^--^— 7 

;«.f.M  if  the  pe«on?o  be  iS?esSi  tekl  f  flS?  "^^'Jl^'^^^**  ^ 
in  using  such  force  as  mayhent^o^^  I  '«^'  ^^'.''^O'd  »rrest, 
flight,  unless  such  escL  cS  l^i,rev3^i^  prevent  his  escape  hy 
ess  violent  mannerT^r^ded Cch  f!^^^ ''^?*^'«  °»«an8i°  a 
likely  to  cause  death  or  grie"oS2  hSi/'Zn^  ""*''''  ^"^'^'^  "^^ 

^^^r^^^my^^r^oran^ff^  T  ^'^^  baa 

may  be  arrested  wiKfSlamnJ^s  «fS.S^ '^'"'"^ *^«  ^^'^"der ,  . 
«6«%  in  using  such  force  in^XVSJ^t^rr^'"*'^^  .. 

of  the  person  arrested  as  he  bolievL  on  tl       tbe  rescue  or  escape  -j 
necessary  for  that  purp<»e.  '  °     '^^'^onable  grounds,  to  k 

oth'eTlhara^oXn^et'r  wfej^e  oSr  -^P-^foranr cause 
warrant  is  protected  f«w,  mW«S  «f^  •l!^,^*^^  *"*«♦«<»  '^tbout 
order  to  VrivrnTZ^^^^r^^TT^^'^^  '^"gsuch  force  in 
grounds,  to  be  necessairX  that^SSwI^  he  fieheves,  on  reasonable 

«  neither  in^nded  nor'tt^yti^th  JrT^^^^^^^^ 

JX!rvate%oni^f,;"''  "'  «««">  »°  «t«nd  the  common  law  so  fara. 

8S.  PMTwttMir  kff«Mk  or  «k«  near.      t?™_„ 
breach  of  the  peace  is  juatified  iVhTt^foZ^r®  '^'"'  witneesess  a 

(I)  2  Hale.  83.  ■ — 
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to  join  in  or  renew  such  breach  of  the  peace,  in  order  to  give  him 
into  the  custody  of  a  peace  officer  :  provided  that  the  person  inter- 
fering uses  no  more  force  than  is  reasonablv  necessary  for  preventing 
the  continuance  or  renewal  of  such  breach  of  the  peace,  or  than  is 
reasonably  proportioned-to  the  danger  to  be  apprehended  from  the 
continuance  or  renewal  of  such  breach  of  the  peace. 

80«  Everv  peace  officer  who  witnesses  a  breadh  of  the  peace,  and 
every,  person  lawfully  assisting  him,  iajuitified  in  arresting  any  one 
whom  hp  finds  committing  such  breach  of  the  peace,  or  whom  he, 
on  reasonable  and  probable  grounds,  believes  to  be  about  to  join  in  or 
renew  such  breach  of  the  peace. 

2.  Kvery  peace  officer  is  justified  in  receiving  into  custody  any 
person  given  into  his  charge  as  having  been  a  party  to  a  breach  of 
the  peace  by  one  who  has,  or  whoni  such  peace  officer,  upOn  reason- 
able and  probable  grounds,  believes  to  have,  witnessed  such  breach 
of  the  peac^. 

It  appears  to  tiave  always  been  competent  for  a  peace  olBcer  and  even  for  a 
private  individual  to  suppress  or  prevent  the  continuance  of  a  breach  of  the 
peace,  committed  in  his  presence,  as  well  (is  to  arrest  the  perslhs  committing 
It.  ( 1 )  "  The  Common  law,  right  and  duty  of  conservators  of  the  peace  and  of  ail 
"  persons  (according  to  their  power;  to  keep  the  peace  and  to  disperse,  and,  if 
"  necessary,  to  arrest  those  who  break  it,  is  obvious  and  well  settled."  (2)  In  the 
■  case  of  an  affray ,  peace  officers  have  even.J)een  justiQed  in  breaking  doors  open, 
in  order  to  suppress  it,  or  in  prder  to  apprehend  the  affrayers,  and  either  to 
carry  them  before  a  justice,  or  by  their  own  authority,  imprison  them  for  a  con- 
venient time,  until  the  beat  was  over.  (3) 

But,  what  is  a  breach  of  the  peadB  ?  It  is  said,,bk  regard  to  the  criminal  law 
of  England,  that,  "  the  foundation  of  the  whole  System  of  criminal  procedure 
"  was  the  prerogative  of  keeping  the  peace,  which  is  as  old  as  the  monarchy 
"  itself,  and  which  vf&s,  as  it  still  is,  embodied  in  the  expression,  •  The  King's 
"  Peace,'  the  legal  name  of  the  normal  stale  of  society."  (4)  It  may,  therefore, 
be  safely  asserted  that,  as  all  crimes,  being  public  wrongs,  tend  more  or  less  to 
'affect  or  disturb,  directly  or  indirectly,  the  good^order  and  tranquility  so  essential 
to  the  general  welfare  of  a  community,  the  commission  of  an  offence  will  nearly 
always  include  or  involve  a  breach  of  the  peace.  But  there  are  some  offences 
which  are  directed  more  particularly  against  the  public  peace ;  or  in  which  the 
breach  of  the  peace  is  the  prominent  feature,  such,  for  example,  as  an  affray,  sn 
unlawful  assembly,  a  riot,  and  the  like.  (5)  An  affray,  (fW)m  affraier,  to  terrify), 
was  by  the  commoft  Qaw  the  act  of  two  or  more  persons  fighting  in  some  public 
place  to  the  alarm  of\he  public.  If  the  fight  were  in  private,  it  was  no  affray,  but  -' 
an  assault;  (6)  and  mere  quarrelsome  or  threatening  words  would  not  amonnt 
to  an  affray ;  although/a  person,  even  when  he  uses  no  actual  force  himself,  may 
nevertheless  bii  guiHy  of  an  affray  by,  for  example,  agisting  at  a  prize  fight.  (7) 
An  unlawful  assembly  was  the  meeting  together, -in  a  manner  likely  to 
endanger  the  peace,— of  three  or  more  persona  for  the  carrying  out  of  some 
common  purpose  of  a  private  nature,  there  being  no  aggressive  act  actually 

. —— — ^^ — r ' ' — ct 

( I  \  Timothy  v.  Simpson,  I  C.  M.  4  B.  760 ;  Ingle  v.  B«H,  1  M.  &  W.  5 16 ;  Grant 
'v.  Moser,  5M.  4G.  123;  I  Russ.  Gr.  714;  I  Hawk.  P,  C,  c.  M,  s.  13.  .     ' 

(2)  I  Steph.  Hist.  Cr.  Law,  20h 

(3)  4  Steph.  Com,  7  Ed.  252.  .  •        ' 

(4)  I  Steph.  Hist.  Cr.  Law,  184. 

(5)  4  Steph.  Com.  7  Ed.  238 ;  Harris  Cr.  Law,  3  Ed.  108.         A^ 


(6)  4  Steph.  Com.  2|l-2. 

(7)  Harris  Cr.  Law^  Bd. 
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These  differences  arelSl^ated  thus'  ^^  "'"""'•'  "  ^"^  «  "<>'•  (3) 

deSltCs'*'  "■  »■  <=•  '"»•  "I"""'  "r  -V  Code,  ,^  .^„<;  ,.„ 

•  or  In  any  manner  calculated  to  create  tem)r  ^S^T^  i'""''t  *"''  violence,  •     - 

;;exye  such  purpo..  are.  althouXu'^jrj^uS^^^^^^  ^ 

MnteSnlaw?^°,ytrSrutr'i^V'c^r^  "^'"'''«^'  ^'-'^n^^  together  wM 
"  and  who  wholly  VinTrre.rule'suTpu^S«'  ^'"'  '""^  <^ndZlZ,  - 
-  create  terror  ^nd  alarnTar^  guilty  of  a  rtor -  ^      '°  *  °"°°^''  «»'culated  to 

The  present  definitions  of  riots    unlawful    ...     u,- 

similar  offences  against  the  pLb"riJ^,"eaStnT?''''^^^  *'^"y»  «""!  other 
post  p.p.  "  *'""""  P^''^'  ai™  to  be  found  In  articles  79  to  98, 

SUPPBESSION  OP  RIOIr-' 

im^istrate  and  justice  ofXS^'is,^^^^^ 

to  be  used,  and  4veiy  peaToC  b  S^^  ""^*^'  and  oixiering 

he,  in  good  faith,  ana  SnVe^hlai^^if^vJ^^'  *°<''^  ^o«»  «» 

to  ben^^esanr  to  supp^  nT^dClSS^-^'^  «'**"?'^«'  »^"«^««        v 

^ger  whicfi  he,  oS^rMwnTble^d  nrnKi^"^'"'*^!"*'"®^  *<>  *»»«         \ 

be  apprehended  fVom  rSSln^o??£'Sjt.^'^'  **"'^  *^         ^ 

3    rHawk^,  P.  C,  0.  66,  8.  I.                I 
m  Hawk,  c.  65,  8.  9;  Hairia  Gr.  Law,  4  |Ed.  1 10;  '        ' '      -  *^.^ 
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for  the  BuppresSlon  of  a  riot,  is  juslifted  in  (SlSBjgnft  ||e  ordart  90  given 
unless  siuh  ordera,  are  manifestly  unlawf^l,  mgii  9  proticted  frm 
criminal  remmsibiUiy  in  using  such  force  aa  he,  on  reasonable  and 
probable  gi^^nds,  believes  to  be  necfftwBaiy  for  carrying  into  effect 

such  ordeiv  v    .     ,  ,     ., 

2.  It  shall  be  a  qiiestion  of  law  whether  any  particular  order  is 

manifestly  unlawful  or  not. 

Opposite  to  a  section  identical  with  this  article*  the  English  Commissioners 
make  in  their  draft  code  the  following  marginal  note  :  ' 

"  The  prptection  given  by  this  and  the  following  sections  tt)  persons  ohe; 
"  the  orders  of  magistrates  and  miliUry  officer*  is  perhaps  ^carried  to  ai^ei 
"  not  vet  "expressly  decided ;  but  see  the  language  of  Tindal,  G.  Jj,  m 
"  Pinnev,  5  C  4  P  ,  and  Willes.  J.,  in  Keighley  v.  Bell,  4  P.  *.?• 'W^A" 
the  body  of  their  report  upon  the  Draft  Code  the  Commi«iiofieidraMe<tbe 
following  general  remark? In  reference  to  the  suppression  of  riSts^jf^HMrould 
"  direct  special  attention  to  the  sections  relating  to  the  suppfSwHToI  riots, 
"  particularly  to  their  suppression  by  the  use  of  military  force.  We  d«  not  thmk 
"  that  these  sections  differ  from  what  woulJ  probably  be  held  to  be  the  taw  if 
"  cases  shotild  ever  occur  to  raise  the  questions  which  they  determine,  but  we 
"  cannot  say  that  every  proposition  has  been  expressly  held  to  be  law.  We  must 
"  dbserve'in  regard  to  allthese  provisions  that  the  law  upon  the  different  matters 
"  to  which  they  relate  has  never  before,  to  far  as  we  know,  been  reduced  to  an 
;  or  systematic  form." 


42.  Every  oqe,  whether  subject  to  military  law  or  not,  who  in^ood 
faith  .and  on  reasonable  and  probable  grounds  believes  that  serious 
mischief  will  arise  from  a  not  before  there  is  time  to  procure  the 
intervention  joffMny  af  the  authorities  af&resaid.is/tMW^cd  in  using., 
such  force  ^^e,  in  good  faith  and  on  reasonable  and  probable 
grounds,  believes  to  be  necessary  for  the  suppression  of  such  riot,  and 
as  is  not  dispropoi  tioned  to  the  danger  which  he,  on  ^asonable . 
grounds,  believes  to  be  apprehended  from  the  continuance  of  the  riot. 

43.  Every  one  who  is  bound  by  military  law  tp-  obey  the  lawful 
command  of  his  superior  officer  is  justified  in  obeying  any  command 
given  him  by  his  superior  officer  for  the  suppression  of  a  riot,  v,nles» 
such  order  is  manifestly  unlawful ; 

2.  It  shall  be  a  question  of  law  whether  any  particular  order  is 
maqiibstly  unlayrful  or  not. 

See  articles  83  and  84  posi  as  to 
rioter£     *■ 


J. 


Riot  Act  and  dispersion  of 


44.  Eve^THlie  \BjustiAed'\ii  uwPftSMBlil^s  may  be^U|pnabW  ' 
necessary  in  oii^der  to  prevent  the  <^|||||gj{wwl»y  otfentpiprwhicb 
If  committed,  the  offender  might  bwBiWKniTOioutii^rrant;(l)  and 
the  commission  of  which  woqld  be  likely  to  cause  immediate  and 
serious  injuiy  to  the  person  or  property  of  any  one  ;  or  in  order  to 
prevent  any  act  being  done  which  he,  on  reasonable  grounds,  be- 
Heves  would,  if  committed,  amount  tot  any  of  such  offences. 

It  was  always  lawfiil  for  any  one  to  use  necessary  force  to  prevent  the  com- 
missiflta  of  serious  crimes ;  and  resistance  to  the  commission  of  an  attempted 


ilAst  oi  these  oflences  under  Article  26,  ante  p  19. 
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felony,  accompanied  with  ftii£a  «,    t  i 

IS  made  need  not  retrelj  KTv  at'^nn.'l''*""".'"'"^"*'  ""aclfw^'h  vT^encf 
gonist  until  he  nnds  himself  out  yH.'"''".r?^'"  «"«•  «ven  pursue  h«'«n t- 
he  is  properly  secured  and  arte  J  1  Shf^'  ?'  "'Vi'"°»  "^  ^^e  offender  after" 

f„  ha  1?^  P"''"!'-  and  then  on  account'of «.«  h  ^h     ""'^  "^'^'^  """  hot  from  the 
to  be  only  manslaughter.  (3)  '  "'^"'^  '"'S^''  provocation  it  might  be  held 

me^nt  to  cause  death  or  imiouS^H  L  if  ^'*"'*'  ^®  "«««  «  not 
than  8  neceasaiy  for  the"  puK  o7  S^I.  ^*'"'°'  «°<i  «  no  more 

assaulted  i8y,«4,d;thouCT^uL^i?t^^^^^^^  «^«»-7  one  Z 

If  he  causes  it  under  reaeSnaht^^     I.    ^  **'"  S"«^oafl  bodily,  hafm 

bodily  harm  ftom  the  S^^wiPw"^^^^^^^  «'/"^vS   ^ 

made  or  with  which  the  aawulan?  «„  J^  *'>®«««a«It  was  originally 
beUeves,  on  ^asgnable  grou^  thL^hf  ^''  ^''P^'  and  tf  hi 
l^selffromdeathorgfiroMflyh^rS''""'  -*^''^  preserve 

force  subsequent  to  such  asaaiilt  ^l  '  ™*y  nevertheless  Juatih, 

Jble  appSnsion  of  3Xr  g^evoi^i;^^  «"«>^^^  ^t'^  ^^n- 
of  the  person  first  assault.^  nl^  ^X^  ***™  ^^  the  violence 
reasom^ble^rounds^hSsScesLJTlf  ?'*"**  '°  the 'beliefTo^  -^ 
death  or  gn^evous  b^xlily  harm  "pSS"  tKLTi?^'^*^«°  ^^m 
he  assauft  with  intent  to  kill  ^r  h^  -  •  '  *****.^®  <^'<*  not  commence 
not  epdeavour  at  any  time  befS^  it  ^HH^'T  i^''^  harm/anTSw 
aro^.  to  kill  or  do  gWZ  bS^ir^^^.^^  r  f'^^g  *'^^f 
snch  necessity,  an^  he  decHnS  fi^K«  **'^L'?*'*  ^'^o,  that  ^jefore 
retreat^i  fro,^  i#S7ar  as  waS^^^We    ''°^'*'  "^^  ^^"^"^^  ^ 

t*56;  J  East.  P.  c.  271 ; 


5 a.  L?""'  **' ^^  '-'' '■  «0.P-  ?93 ;  4  Bl.  Com.  185;  ,^ 
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2.  i*rov^)cation,  within  the  raeaninpf  of  this  and  the  last  preceding 
section,  may  be  given  by  blows,  words  or  gestures. 

/  ILLU8THATI0N8. 

A  strikes  B,  who  defends  himself  against  A's  attack,  and  tries  to  avoid  further 
/conflict ;  but  A  continues  his  attact  w4th  such  violence  that  B,  in  reasonable 
/fear  of  being  seriously  injured  or  killed,  injures  or  slays  A,  in  order  to  save 
hiinself.    B  is  justiOed. 

A  calls  B  iL  liar  or  a  thief,  or  slaps  lit*  face,  or  provokes  him  by  gestures  such 
as  bv  distorting  his  mouth  or  laughing  at  him.  B  thereupon  strikes  at  A  with 
a  heavy  walking  stick  ;  A  repels  the  attack,  stfuggles  with  him  and  wrests  the 
stick  from  B's  grasp,  and,  alter  tlirowing  it  on  the  ground,  A  turns  to  go  away  ; 
but  B,  picking  up  the  stick  rushes  at  A,  and  tries  to  kill  him  with  it ;  when  A,  to 
save  himself  from  being  injured  or  killed  by  B's  blows  with  the  stick,  strikes  B 
with  his  Ust  and  thus  causes  his  death.    A  is  justilled. 

A,  with  the  object  of  obtaining  a  show  of  excuse  for  beating  and  seriously 
injuring  B,  uses  towards  the  latter  some  very  insulting  language  and  gestures, 
which  provoke  B  to  strike  A,  who  thereupon  knocks  B^down,  jumps  upon  him, 
and^having  heavy  boots  on,  kicks  him  to  death.  A  is  not  justided,  but  is  guilty 
of  murder. 

The  force  used  by  way  of  self-defence  should  be  proportioned  to  and  should 
not  exceed  what  is  necessary  to  avoid  the  attack  which  is  being  defended  ;  and 
in  order  to  justify  the  use  of  a  weapon  in  self-defence,  a  person  mjflpt,  if  he 
thereby  kill  or  seriously  injure  his  antagonist,  shevv  conclusively  that  that  mode 
of  defending  himself  was  really  necessary  to  preserve  his  own  life  or  avoid 
serious  bodily  harm,  and  that,  before  using  it,  he  retreated  as  far  as  he  could 
and  had  no  other  means  left  of  successfully. resisting  or  escaping.  (I)  In  fact 
all' force  used  by  way  of  self-defence  must  in  order  to  be  justified  or  excused, 
as  such,  proceed  from  necessity ;  that  is  to  say,  it  can  only  be  justified  when  it  is 
necessary  for  the  avoidance  or  prevention  of  an  offered  injury ;  (2 )  and  in  no  case 
can  the-force  used  be  justified  if  the  circumstances  shew  that  the  offered  injury 
could  Be  avoided  without  it,  or  if  the  force  used  be  not  for  actual  self-defence, 
but  by  way  of  retaliation,  no  matter  what  the  provocation  for  such  retaliation 
may-  be.  For  no  provoqation  will,  for  example,  render  homicide  justifiable  or 
excuseable.  The  most  that  any  provocation  can  do  is  to  reduce  homicide  to 
manslaughter.  If  one  man  kill  another  suddenly,  without  any  or  indeed  without 
considerable  provocation,  the  law  implies  malice,  and  Ihe  homicide  is  murder. 
Thus  if  A  in  passing  B's  shop  distort  his  mouth  and  laugh  at  B,  and  B  kiU^him, 
it  is  murder.  (3|  Or,  if  A  be  passing  along  the  street,  and  B,  meeting  him,  (there 
being  i  convenient  space  between  A  and  the  wall),  take  the  wall  of  him,  and 
thereupon  A,  upon  this  slight  provocation,  kill  B,  this  is  murder  (4)  But  if  there 
be  provocation  such  as  tends  to  greatly  excite  a  jwrson's  passion,  the  killing  in 
the  heat  of  such  passion  will  be  manslaughter  only.  (5)  For  instance,  during  a 
street  row,  a  soldier  ran  hastily  towards  the  combatants,  when  a  woman  cried 
out:  "  You  will  not  murder  the  man,  will  you  ? "  The  soldier  replied :  "  What 
"  is  that  to  you,  you  bitch  ? "  Upon  this  the  woman  struck  the  soldier  with  an 
iron  patten  in  the  face,  inflicting  a  severe  wound  and  drawing  much  blood ; 
and  as  she  ran  away  the  soldier  pursuing  her,  stabbed  her  in  the  back  ami 
killed  her.  This  was  held  to  be  only  manslaughter,  the  smart  of  the  man's 
wound  and  the  oflftision  of  blood  being  considered  likely  to  keep  his  indignation 

(f,  Reg.  V.  Smith,  8  G.  A  P.  160  ;  t  Russ.  Cr.  S  Ed.  846. 

(2)  Fost.  273,  275;  4,B1.  Com.  184. 

(3)  Brain's  case,  I  Hale  455.  ^ 

(4)  1  Hale,  455. 

(5)  Kel.  135 ;  I  Hale,  466 ;  Post.  290 ;  Arch.  Cr.  PI.  4  Ev.  20  Ed.  721.  See  also 
article  229  of  thp  Code  post. 
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(2)  IHale,486;R;v 
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(4)  Post.  290. 
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13)  B^v'Whi'  I'cHX  ""-^.Wf-'M  Cr.  5  Ed  687  692 
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In  order  to  reduce  a  homicide,  upon  provocation  from  murder,  to  manslaughter 
it  is  essential  in  all  cases  that  the  killing  should  appear  to  have  been  done 
mmXrely  uion  the  provocation  being  given ;  for  /there  be  suffic.en  coo  ing 
Sor  passion  to  subside  and  reason  to  interpose  before  the  killing  it  will  be 
deTberlKenge,  not  heat  of  blood,  and  will  amount  to  murder ;  I )  it  being 
Ssumedi^  that  case,  thai  the  offender  meant  (in  the  terms  of  article  ill,  post) 
-  fooau^e  d^th  and  was  actuated  by  What,  under  the  old  law,  was  known  as 
.    express  malice.  (?) 

47.%wv-"— •'—-""«•»'»— "—^^®^  ''"f  '^  justified  in 
using  force  in  defence  of  his  own  person,  or  that  of  any  one  under 
his  protection,  from  an  assault  accompanied  with  insult  :  Provided, 
that  he  uses  no  more  force  than  is  necessary  to  prevent  such  assault, 
or  the  repetition  of  it :  Provided  also,  that  this  section  shall  not  justify 
the  wilful  infliction  of  any  hurt  or  mischief  disproportionate  to  the 
insult  which  the  force  used  was  intended  to  prevent. 

48.  Def*oe*ofmov.wpr«p*r*,.-Every  one  who  is  injeace- 
able  possession  of  any  moveable  property  or  thing,  and  eveg^  one 
lawfully  assisting  him,  is  justified  in  resisting  the  taking  of  Bq«i*ing 
bv  any  trespasser,  or  in  retaking  it  from  such  trespasser,  if  in^tht-T 
case  he  doeinot  strike  or  do  bodily  l^arm  to  such  trespWWr^rUnd  if, 
after  any  one,  being  in  peaceable  possession  as  aforerfaid,  has  laid 
-  hands  ubon  any^  Jucii  thing,  Buch  trespasser  persists  in  attempting 
'to  keep  it  or  t^U^e  it  from  the  possessor,  or  from  any  one  lawfully 
assisting  him,  thetrespasser  shall  be  deemed  to  commit  an  assault 
without  justification  or  provocation.      ^ 

Under  this  article,  the  fact  of  a  trespasser  persisting  in  attempting  to  Uke  or 
keep  the  thing  after  the  possessor  has  laid  hands  upon  it,  places  the  latter  in 
the  position  of  a  person  a^ing  in  self-defence,  as  contemplated  by  article  45. 

4».  Everyone  who  is  in  peaceable  possession  of  any  moveable 
property  or  thing  under  a  claim  of  right,  and  every  one  acting  under 
his  authority,  is  protected  from  criminal  reavombility  for  defending 
such  possession,  even  against  a  person  entitled  by  law  to  the  posses- 
sion of  such  property  or  thing,  if  he  uses  no  more  force  than  is 
necessary. 

50.  Every  one  who  is  in  peaceable  possession  of  any  moveable 
property  or  thing,  but  neither  claims  right  thereto  nor  acts  under 
the  authority  of  a  person  claiming  right  thereto,  is  neither  justified 
noT  protected  from  criminal  responsibility  for  defending  his  possession 
against  a  person  entitled  by  law  to  the  possession  of  such  property 
or  thing. 


91.  DeftMM  *f  dweiuac  H«««.— Eveiy  one  who  is  in  ^ 

possession  of  a  dwelling-house,  and  every  one  lawftiUy  asaisting  him 


fthe  forcible  breaking  and  entering  of  such  dwelling- 


br  acting  by  hy  authority,  is  justified  in  using  such  force  M^i^neces 
sary  to  prevOW '      '  "' "" 

(h  Post.  596 ;  R.  v.  Thomas,  7  C.  4  P.  817;  Arch.  Cr.  PI.  ABv.  20  Bd.  723; 
R  V  Hay  ward,  6  C.  A  P.  157. 

(2)  R.  V.  Mason,  Post.  131;  R.  v.  Kirkham,  8  G.  4  P.  115  ;  Arch.  Or.  PI.  4 
Kv.  723. 
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attempted  willinten?^  * '^*^"'«»W«  WfaTtha    th«  ^'^^f^'^^^'itorby  day 
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A  and  his  servant  B  insisted  on  placing  corn  in  C's  Mm,  whioji  slje  reftised 
to  allow  A  and  B  insisted  and  used  force ;  a  wsuflle ensued,  in  which  C  received 
a  blow  on  the  breast,  upon  which  she  threw  at  A,  a  stone  which  killed  him.  It 
was  held  that,  as  A  received  the  blow  in  an  attempt  to  invade  C's  barn  against 
her  will,  and  as  G  had  a  rigtit,  in  defending  her  barn,  to  employ  such  force  as  was 
-  reasonably  necessary,  for  that  purpose,  she  was  not  responsible  for  the  unfore- 
seen occurrence  which  happened  in  so  doing  (1). 
"A. 

54.  A»erti««rf«fc««»fc»«»o»iMi«.— Every  one  is  justified  in 
peaceably  entering  in  the  day-time  to  take  poiSBeasion  of  any  hous^ 
or  land  to  the  possessionXof  which  he,  or  some  person  under  whose 
authority  he  acts,  is  lawftilly  entitled. 

2.  If  any  person,  not  having  or  acting  under  the  authority  of  one 
having  peaceable  possession  of  any  such  house  or  land  with  a  claim  of 
right,  [assaults  any  one  Ipeaoeably  entering  as  aforesaid,  for  the 
purpose  of  making  him  dwist  from  such  entry,  such  assault  shall  be 
deemed  to  be  without  justipcation  or  provocation. 

3.  If  any  person  having  peaceable  poasAssion  of  such  house  or  land 
with  a  claim  of  right,  or  any  person  acting  by  his  authority,  assaults 
any  one  entering  as  aforesaid,  for  the  purpose  of  making  him  desist 
from  such  entry,  such  assault  shall  be  deemed  to  be  provoked  by  the 
person  entenng.  »  i 

55.  Diadpune  of  mUi«M.— It  is  lawfVil  for  every  pareAt,  or  person 
in  the  place  of  a  parent,  schoolmaster  or  master,  to  use  force  by  way 
of  correction- towards  any  child,  pupil  or  apprentice  under  his  care, 

''  provided  that  such  force  is  reasonable  under  the  circumstances. 

The  doctrine  embodied  in  this  article  is  that  a  parent,  guardian,  schoolmaster 
or  jtaaster  may  inflict  upon  a  minor  child,  ward,  pupil,  or  iroprentice,  under  his 
care,  such  force  by  way  of  correctltfn  as  amount^  to  moderate  chastisement. 
But  he  must  not  go  beyond  this  ;  if  he  does,  he  will  be  liable  to  be  indicted  for 
assault  and  battery,  or,— if  his  excessive  chastisement  causes  the  child's  death, 
—for  culpable  homicide  (2).  The  right  6f  a  teacher  to  chastise  his  pupil  cannot 
be  greater  than  that  of  the  parent  over  the  child.    And  so  where  a  school- 

the  parents, 
t  home.  (4) 

Oe.  iMseiviuieMiaiiipa.— It  is  lawflil  for  the  piMtif  W  officer  in 
command  of  a  ship  on  a  vova^e,  to  use  force  for  tm  purpose  of 
maintaining  good  order  and  discipline  on  boavd  ti  his  Mip,  provided 
that  he  believes,  pn  reaaonable  gromuiU,  thfat  such  force  is  necessary, 
and  provided  al<|tk||i«ti^  force  used  iscf«flBonabto  in  ditgree. 

ft7.  »«*«i«w>i  >»»t<i«i»ii.-- Every  one  ^  protected  from  erhninal 
responsibility  for  performing  witn  reaeotoble  care  and  skill  any 
surgical  operation  upon  any<<))erBon  for  hi^  benefit,  provided  that 


II 


(I)  Hlnchcliires  case,  1  Lew,  161  ;  1  Russ.  Cr.  5 
{1]  3  Greenl.  fiv.  a,  63 ;  Rex,  v.  Cheeseman,  7  G.  ai 

L^cii,  368  ;  I  East  P.  G.  236  ;  Rex  v.  Conner  7  C 

Law  Com.  p.- 531. 

(3)  Rex  v.  Hopley,  2  P.  4  J.  102.     ^  * . 

(4)  1  Blsh.  New  Gr  Law  Gom.  p.  8S6. 


w 


687.  r 

p.  455 ;  Rex  v. 
P.  438,  i  Bish. 
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perfonping  the  operation  was    reasnnnKi^    u     • 

p^f. «...  .t  Z «,.,  .r.«X"'S^u'„SSLTSe  ^*« 

See  Article  212  ^jt.        ,  ^  ^- 

of  4  act  which  consSlSZ'eS^"^  ***  **''  ""^^''^  »"d  ^^^^itJ 

tio?  of  cSSTp^n*  hiSS?^rd'  iTsu  A^*  '"^  r.^*^*  ^  *h«  i°fli«- 
have  no  efFect  upon  Zcri^l/^  '  iS***  ?  «*^«°'  »*  «»«" 
whom  such  deathly  be  cST    ''^^'^^'^^7  of  any  pereon  by 

/  tI'I'U8TRATj[0NS  •     ' 

MrespanHbiUty  for*aS^t*do;7S''nJL^°^  '^Protected from  cri- 
time  being  made  and  enfoJo^  by  SJ^^J^?;:^^  forthe 

Bovemgn  po^er  in  and  oTt^l^^^^Z^^f^i!:^  ''*'* 


PART    III, 


PABT^  TO  THE  CX)MMISSI0N  OF  OFFENCES. 

-Every  one  is  a  party  to  and 


guUtyof  an  offence  WhT^**' 

(a.)  actually  commits  it;  or 
<«militX"Xi?,-?,'"*^'''*^«P-P<>- of  aiding  any  pe«on  to 

(c.)  abet«  any  pereon  in  commission  of  the  offence  •  or 

onlawfulporjKiJ'Sdt^SirtSS:  '°S'*^^^'^  *°  F««««»te  a^y 

.,  my  to  e^eif^ence  Sm^ftjt  an^on^TA",;  ^"''^  ***■  '^'"^  «  » 

cntion  of  such  common  DaroMT  5L^     ?  **.^  **'*'"  '"  **»«  pwwe- 

the  prosecution  of  such  oommon^^    Probable  ooMegqenoe  of 
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«S|.  Bveiy  one  who  oounsels  or  procures  another  to  be  a  party  to 
an  offence  of  which  that  Other  is  afteirwards  gujjty Js  a  pwty  to  ^at 
offenee,  although  it  may  be  comnlitted  in  a  way  different^  from  that 
which  was  counpelled  or  suegested. 

*  2  :^ery  one  who  counflels  or  pijocures  another  to  be  a  party  to 
an  offence  is  a  party  to  every  offience  which  that  other  commits  in 
consequence  of  such  counselling  or  procuring,  and  which  the  person 
counselling  or  procuring  knew,  or  ought  to  have  known,  to  be  likely 
tp  be  committed  in  consequence  of  such  counselling  or  procuring. 

/>  >It  will  be  seen  here  that  the  djstinctons  between  principals  of  the  first  and 
'  second  degree  and  between.  princit)als  and  accessories  belbre  the  ftct  are  done 
,  awav  with,  and  that  all  are  expressly  made  principals  or  parties,  to  and  equally 
1  'miiltv  of  an  offence,  who,  (a)  actually  commit  it,  (B\,  who  do  or  omit  anything 
f  to  help  its  commission,  (c)  who  abet  or  assist  at  its  commission,  or,,  (d)  who 
I     counsel  of  procure  its  commission.     . 

In  reality,  and  for  all  practical  purposes  the  distinctions  between  principals 
■  and  accessories  before  the  fact  were  removed  years  ago.  and  have  since  existed 
only  in  name.  In  England,  accessories  before  the  fact  were  pliiced  on  the  same 
footinB,  in  every  respect,  with  principals,  by  the  24  and  25  Vict.  c.  94  ;  and  in 
Canada  the  same  thing  was  done  by  the  R.  8.  G.  chap.  145,  which  enacted  that 
every  principal  in  the  second  degree  and  arpry  accessory  before  the  fact  to  any 
felony  ahoulcl  be  tried  and  punished  as  a  principal  felon  ;  that  every  one  aidmg 
abettinjf.  counselling  or  procuring  the  commission  of  any  misdemeanor  should 
be  tried  and  punished  as  a  principal  offender ;  and  that  every  one  aiding,  abetting, 
.  counselling- or  procuring  the  coiimission.  of  any  offence  punishable  sumgianly 
should  also  be  punishable  as  a  Mincipal  offender. 

The  Code,  therefore  drops  th4e  unnedessary  nominal  distinctions,  and  gives 
only  two  classes  of  persons  as  being,  in  regard  to  the  .degree  of  their  gmit, 
parties.to  OT  impUcatedTl»sa  criminal  offenee,  namely,  ,    . 


PRINCIPALS,  AND 


ACCESSORIES  AFTER  THE  FACT. 


FrtadMkla.— A  principal  may  be,  the  actual  perpetrator  of  the  act,  that  is, 
the  one  who,  with  his  own  hands  or  through  an  innocent  agent,  does  the  act 
itself ;  he  may  be  one  who,  before  the  act  is  done,  does  or  omits  something  to 
help  its  commission,  he  may  be  one  who  counsels  or  procures  the  doing  of  it, 
or  who  does  it  through  the  medium  of  a  guilty  agent :  or  he  may  be  one  who  is 
present,  aiding  and  abetting  another  in  the  doing  of  it. 

To  be  the  actual  perpetrator  of  the  act  with  his  own  hands,  the  offender  may  or 
may  not  be  present  when  it  is  consummated.  .      *<  ' 


'*< 


IliLUSTRATlONS. 

A  purposely  lays  poison  for  B,  who  takes  it,  and  dies  rtwm  it,  A,  although 
absent  when  the  poison  is  taken,  is  the  actual  perpetrator  of  the  deed.  (I). 

y|  and  B  were  hired  to  unload  sacks  of  oats  from  a  ship  and  convey  them  to 
C's  warehouse,-A  bringingjiit  the  sacks  of  oats  from  the  ship  and  putting  them 
on  B's  carts,  and  B  drawing  the  loads  flrom  the  ship's  side  to  the  warehouse.  B, 
when  starling  with  one  of  his  loads,  called  out,  "  It's  all  right,"  to  A.  who 
shortly  afterwards,— while  B  was  away  with  the  load  with  which  he  had  star- 
ted,— went  to  another  cart  near  the"  vessel,  emptied  into  a  nosebag  some  oats 


(1)  Fost.  349  ;  1  Buss.  Cr.  5  Ed.  161  ;  BurbridgeDlg,  Cr.  Uw  4t ;  Vaui's 
case,  4  Co.  44  ;  Blsh.  Cr.  Law  Com,  a.  651. 
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S£^''''"-^^^^^^^^^  underthecn.  w.ea 

nosebag  ft«om  under  the  other  cm Tw  a  h«H   ?  "^5  .®"P'y  <»«  he  took  the 
th^r  "'Ir'*'  "'  A '''«°  toeinVWihS  vessel  artll^w*?^  "'  ?"' ''  °»  '»''»  «»«  ^d 

in«u;.S.treS'S?rd?:^h'jiva  J^J^rr  *-  '-ocentagent.  i,.  for 
an  instrument  to  effect  hiTpu^Ms?  J  chnrt  „^  '"'^"  "">  ""^  "  doL,  usS.  m 

re8pon8U)ihtybyignonineeoffactprotherMWf2)       ^  **""  *""»«**  '*'°"» 
•  ILWISTRATIONS. 

of  guilt  at  the  dictaUoa  and  «8^eVno"ent  agSfof  a  ,?  *°"°*  "ncon^^liusi? 

If  B  l^ru'^caVed'rStfn'oynife^^^^^^^^^         <«ks"him  to  get  it  cashed 
the  guilty  utteringV A,ro^"hWa&W;i'l?  L^Sri*?'"'"*  *  "^^"  '« 

merely^STuMTfoVthe  t"S,rV»/*r':»  "^  '"«  ««t^  of  the  act  but 
-J^h...  h^.  i»cP^i:>ttt»  -  C»aS 

ite'biiSJ°coSStftav"'2l^bff  rf  'i^?  offence  does  something  to  aid  in 
actuall/committi  o?SoVA2  *  P''°^"»' *'i''<»^'  heingprC?Vhenni" 

ILLUSTRATIONS. 

B^nL^uSiSSS'ketrmiSiherherr  '^^^^  '^•«  ■"«»»-'«  money 
aieft  was  actually  committed  A  wasaD«rtv?AtK'  V^"  *•*«  ''""^e  before  the 
be  lield  a  principal.  a  was  a  party  to  the  offence ;  (6)  and  would  now 

thi;ifS!ier.tbo!l%Sri„S^^^^^  »r  .Bmay  enter  and  steal 
prmcipal  offender.  (7)  nimuies  after  A  has  left  the  house.    A  isa 

^^^^^X'^'^^^of'^^^  "''»«•  <"•  -"0  does 

."of S^  committed  ;  or.  ifprewn?  K  wouldT^«L*i"'°*.T.'>'«>  '''^  c«"enoe 
«ct  iseir.  It  seems  to  be  in  &e  wrv  i«h.«.  „?  .?^  **®'"?  "''  •''""If ««  the  verv 
distinction  drawn  between  the  !rE?n!^"'  u^  "''"*''  *hat  there  should  be  no 
th«°f  the  agent  wholes  t  fo?  h  m  ^?  at'^lLT^h'^T  f-  "'?>^  *°  he  donra"d 

U'J.  4^3"*-  '•  *'"'"''■  '  C«-  C.  C.  104  .'•  1  iuss.  Cr. 
!f  I  n^-  X-  '**'"C'  *  Hudson.  1  New  Ren  06 


160  ;  Burbridge  Dig.  Or. 


rf  ■^»'    ^f 
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^. 


who  commits  an  offence  by  the  agency  of  another  should  be  treated  as  a 
principal,  whether  his  agent  or  instrument  be  a  guilty  or  an  innocent  one :  for 
^»7aci< per a/ium/Uc»<P«r««,— what  one  causes  to  be  done  by  anotheris 
regarded  as  done  by  himself  (ty 

The  procurement  may  be  personal,  that  is,  personal  between  the  procurer  and 
the  doer  •  or  it  may  be  through  the  intervention  of  a  third  party  ;  and  it  will  be 
sufficient  even  though  the  employer  merely  direct  his  agent  to  procure  some 
other  person  without  naming  him.  ('2)  It  may  be  direct,— by  hire,  counsel,  or 
command-pr  by  conspiracy ;  or  it  may  be  indirect,— h-j  expressly  evincing,  (that 
is  evincidf  by  some  words  of  actions),  a  liking  for,  approbation  of,  or  assent  to 
another's  criminal  design  of  9i»mmitting  an  offence.  (3)  Still,  a  mere  siUnt 
acquiescence  would  not  be  sufficient.  (4)  * 

The  procurement  must  be  continuing ;  for  if  the  procurer  repent,  and,  before 
the  offence  is  committed,  actually  countermand  his  order,  and  the  person  whom 
lie  has  ordered  counselled  or  procured  persists  in  committing  the  offence  in  spite 
of  the  countermand,  it  seems  that  the  original  contriver  will  not  be  held  rtspon- 
sible  as  a  party  to  the  offence.  (5)  But,  query,  would  be  not,  by  having  coun- 
selled the  commission  of  the  crime  bfr  held  (under  article  64)  gttilty  of  an 
atiempi  to  commit  it,  notwithstanding  his  subsequent  repentance? 

If  a  person  order  counsel  or  advise  one  crime  and  the  person  ordered  coun- 
sel led  or  advised  irUeraionally  commit  another,  as,  for  instance,  if  he  be  ordered 
to  burn  a  house  and  instead  of  that  he  conmiit  a  theft,  or  if  his  instructions  are 
to  commit  a  crime  against  A,  and  instead  df  doing  so  he  purpoiely  commit  the 
crime  against  B,  the  person  so  ordering  will  not  be  answerable.  (6j  But  if  it  be 
merely  lu  mislake  that  he  commits  the  oilTence  against  B  instead  of  A.  m  that 
case  the  person  ordering  would  be  responsible.  (7)  And  it  is  clearly  laid  down 
by  the  above  article,  62,  that  he  who  counsels  or  procures  the  commission  of 
any  offence  is  a  party  to  it,  although  the  offence  itself  be  committed' in  a  way 
different  from  that  which  was  counselled,  and  he  is  a  party  to  every  offence 
which  is  committed  in  consequence  of  such  counselUng,  and  which  he  knew  or 
ouRht  to  have  known  to  be  likely  to  be  committed  in  consequence  of  such  coun- 
selling •  and  therefore  both  by  this  article  and  by  the  common  law  he  is  liable 
for  everything  that  ensues  upon  the  execution  of  the  unlawflil  act  counselled  or 
commanded. 

ILLUSTRATIONS. 

A  commands  B  to  beat  C,  and  B  beats  him  to  such  an  extent  that  he  die 
A  is  a  party  to  the  murder.  (8)  ,       ,  .      ^   K       .       .u    u  *  / 

A  commands  B  to  bum  G's  house,  and  m  the  burning,  the  house  of  Z)  is 
burned  also.    A  is  a  party  to  the  offence  of  burning  D's  house.  (9)  / 

A  hires  B  to  kill  C  by  means  of  poison ;  and  instead  of  poisonmg  him  B  kill& 
G  by  shooting  him.    A  is  a  party  to  the  murder.  (10)  / 

■•UdtlMB  M  «■  •«««•»*-— When  a  person  with  criminal  intent  solicits  or, , 
advises  another  to  commit  an  offence,  which  the  other  does  not  commit  at  ali.^  j 

(1)  Broom'sLeg.  Max.,  2iEd.  643;Co.  Lit.  258  a.        „.  ^    „      ,^   r    ^ 
(2   Post.  121,  125;  R.  v.  Cooper,  5  G..4  P.  535  ;  I  Bish.  New  Or.  L.  Com 
8.67V. 
(St  R.  v.  Cooper,  5  C.  4  P.  535. 

(4)  Reg.  v.  Atkinson,  II  Cox,  G.  C,  330 ;  I  Bish.  New  Cr.  L.  Com.,  s.  633. 

(5)  Arch.  Cr.  PI.  II. 
(6   2  Hawk..  P.  C  ,  c.  29,  s.  21,  22. 

(7)  Post.  370  et  seq. ;  2  Hawk.,  P.  C,  c.  29,  s.  22;  I  Bish.  New  Cr,  L.  Com., 
s.  640. 

(8)  4  Bl.  Com.  37 ;  1  Hale,  617. 
/m  R.  v.  Saunders,  Plowd,  475. 

(lOl^ost.  360,  370. 
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A  person  may  be  consifjon-.^  '  ""'^'soa  cy  him.    n 


togethero;rnTmaSr''°'=''2)    86  that  if 


offenM  w^  w^o^JSeiJL^ir^^  accessory  after  the  fact  to  an 

,wVP?::^*°»'^«h^SKe?to':naS?!f'^^  one  who  hS 

f  ''tK^V  l*****  a  party  thewto  *^^^  ^™  *^  «««*P«'  ^ow- 

.eiving  comforting  or  as8?8tWth«^h^L.*^^  ^*«*  thereto  by 
.  ^oman  whose  husbaid  hiTbSn  f  ™fw  ^Z""  °^  ^*'°'  *°d  »<>  married 
an  accessoiy  after  theX,t  therJK   C*°  •*'?*°**  ^'^^  ^^^ 
assistiDg  in  &i8  presence  and  by  hS^nZ  J/'^''^°«V  ««"f«rting  or 

(3)  Post.  350;2Hawk  P  r    ,.  oo      ,»  ( 
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ouiltv  of  beinff  an  accessary  afterthe  fact  to  the  other'B  offence,  if  hft  has  actually 
committed  one,  but  also  of  the  substanUve  offence  of  rescue ;  and  he  may  be 
indicted  either  way  at  the  election  of  the  prosocuUon.  ( I )  Bnt  where  the  rescue  . 
is  effected  before  the  principal  offender  has  been  convicted,  the  prosecution 
would  nrobably  prefer  to  prosecute  the  .rescuer  on  th?  subsUntive  offence  of 
rescue-  for  when  a  person  is  in  prison'  or  in  lawful  custody  upon  a  criminal 
oharge'it  is  an  offence  to  rescue  him  or  to  help  him  to  break  orison,  whether  the 
prisoner  be  guilty  or  not  df  the  crime  charged  against  hirii.  (2) 

04,  A»tmmptm. — ^Every  one  who,  having  an  intent  to  commit  an 
oflfence,  does  or  omits  an  act  for  the  purpose  of  accomjflishing  his 
object  is  guilty  of  an  attempt  to  commit  the  offence  intented  whether 
under  the  eireumtancea  it  wa»  possible  to  commitjuc^  cfftmcew  not. 

2  The  question  whether  an  act  done  or  omitted  with  intent  to 
commit  an  offence  is  or  in  not  only  preparation,  fer  the  commission 
of  that  pffence,  and  too  remote  to  constitute  an  ||itempt  to  commit  it,    ^ 
is  a  question  of  law.  ■'f'i^\:  „*- 

An  attempt  is  "  an  abortive  or  frustated  effort  :  "  ^j  A  bare  intention  to 
commit  a  criminal  offence  is  not  of  itself  punishable  .-'but,  in  order  to  be  so, 
there  must  be  some  act  or  acts  amounting  either  to  an  aitual  or  an  Mempled 
carrying  out  of  the  criminal  intenUon.  Thus,  if  A  resolves  in  his  own  mind  to  shoot 
B  and  openly  avows  it,  he  therely  commits  ho  criminal  oBtoce :  (4j  but  when  he 
does  sometning  in  execution  of  his  design,  and,  through  being  interrupted  or^ 
through  some  unforeseen  cause  intervening,  he  flillB  short  of  the  actual  po?-  \,^ 
petraUon  of  the  intended^offencehe  is  guilty  of  an  attempt  (5).  / 


;'bs  made  by  soliciting  another  to  commit^ 
i'  guilty,  as  a  principal  offender,  of  an 
Dcitss  another  to  c<mimit,  and  which 


An  attempt  to  commit  ■  crime  mai 
It    For,  86,  on  the  one  hand,  a  persr 

offence  which  he  solicits,  q,dvices  ,         .       ^     ^     ^     .  ,    .» 

the  other  actually  dots  commit,  (6)  soTon  th»  other  band,  when  a  person  solicits 
advises  or  incites  another  to  ootamit  an  offence  which  the  other  does  not  commit, 
the  act  of  soliciting,  advising  or  inciting  anjounts  to  an  attempt  tp  commit  the 
offence  in  view  <7).  In  other  words,  one  who  unsnccessftiUir  solicits  or  advises 
the  commission  of  an  blfence  is  guilty  of  an  attempt  Uy  commit  it ;  while  one 
whose  solicitation  Is  successftil  in  procuring  the  actual  commission  of  an  offence 
1  js  a  party  to  its  commission.  ■  Thus,  where  one  wrote  to  a  school  boy  to  meet 

bimVor  the  purpose  of  sodomy,  but  the  boy,  without  even  .reading  the  letter. 
Mwsed  it  to  the  school  authorities,  it  was  held  that  the  oRence  of  attempt  by 
solicitation  was  complete  (8).  It  is  said  that  an  act  to  c(m8tttttte  an  attempt  must 
be  such  as  directly  approximates  to  or  is  closely  connected  with  the  actual  com- 
mission of  the  intended  offenca  (9)  In  the  application  of  tltis  principle  some  nice 
queations.bave  arisen  as  to  what  acta,  on  the  one  hand,  are  preparation  too 

f' ^" ■  """"" 

(h  Rex  v,  Burridge.  3  P.  Wms.  430,  483,  485,  493. 
-  (2   ArUcles  165, 166,  161,  post  ;  Reg.  v.  Allan,  Gar.  &  M.  295;  R.  v.  Haswell, 

RM8.  *  Ry.  458 ;  1  Bish.  New  Gr.  L.  Ckim.,  p.  423. 
t3i  HoUoway  v.  Reg.  17  Q.  B.  317 ;  Broom's  Com.  L.  5  Bd.  856. 
(4)  See  article  959.  par.  2,  post,  as  to  right  to  oompdl  persans  using  threats  of 
1  ■■  bodily  harm  to  ftarniah  security  to  keep  the  peace.  ,  „.  .   „      „    , 

^)  R  V  Scolleld,  Cald.  397,  403  ;  1  East  P.  G   5ft,  225 ;  1  Bish.  New  Gr  L. 
Com   pp.  Ill,  113;  I  Russ.  Gr.  5  Ed.  188  ;  R.  v.  Gomroly,  26  Q.  B.  (Ont.)  322 ; 
'  ,r  Clark  Mag.  Man.  2  Ed.  435. 

(6(  See  article  61,  ante  p.  35.  „„    .,    „      ,»    •  ,    .  o  ,,. 

^   '  ■  71  1  Steph.  ffist.  Gr.  L.  230  ;  R.  v.  Higglns,  2  East,  5  ;  R.  t.  Darnels,  1  8alk, 

4^  380 :  R.  V.  Gollingwood,  3  Salk.  42  ;  2  L.  R.  1116  ;  WoolrychCr.  L.  1194  ;  1 

Russ.  Cr.  5  Ed.  189.  „   ,  „      ^  ,   „ 

(8)  Reg.  V.  Ransford,  13  Cox.  G.  G    9  ;  1  Bish  New  Cr.  L.  Com.  p.  462. 

(9)  Hams  Gr.  L.  4  Ed.  16  ;  Reg.  V.  Eagleton,  Dears.  G.  C.  515  ;  1  Rubs  Cr.  5 

Ed.  190  ;  2  Steph.  Hist.  Gr.  L.  224. 
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lire,  and  then  he  blew  out  thn  Hohl  „„  ^  intention  of  sett  n«f  the  ttnrk  n„ 
held  thatjthis  was  an^SS  to  ffrn  the^l':^^^'^^^*'  ''«  ^««  wftc^^"  w^s 
prosecutor's  house,  and  on  Urst  hpin»  ^..^^S''-  ^^^  accused  had  called  atThf 
reftised  a  shilling  which  he  ask^f^L^^l?^'^'""''  ""I  on  afterward s'l^li^ 
up  the  premises.''  He  was  thlntSd  ^!!"'  ^'°'«°'  "'"^  IhreaS't^^J* 
■vSh\^°.'.°:  *"«'?hboring  5acrwh2re^he^L^^^  «"'*  his  servant  a^  " 

.«oiTw?hrrng\7rh&gi.2^«tr'?^^ 

tons.  A  had  arrayed  and  nHionH     •    *'°™™"  "'e  ""ence.    Under  B's  rt?ra!f' 
«gatastthedcK)rsaKid:foffe^^  saturatSX^ft 

his  Angers  till  it  was  burning  well  «nrf^ho<?.K^'''®'*  *  ™at°h,  which  h&held  in 
Mturated  blanket  with  the  i^t^i  "f  iun^tSi^K'  ^^^  "«'''  '^^^^  clc^  to  the- 

«i."~ ./»  »to,s^KA'^''p;?;' 7i7«' ™ "!» Mn's  5.r.^1  rc 

There' b.v«  him  mm.  J    ■•  '"''"" '*™»»fl'»iiileiiSedvlclin, 

d,™,™  .lit  .ifci,  ;.  ^•,'°  ;;^  Be?'v'"DB"'  "'^—  «''•  • 

. , ^"  *•  "°v«  proceeded  ujwn  the 

fl)  Steph.  Hist.  Cr.  L.  224. 226.  "  "— 

*)  «eg.  V.  Goodman,  22  U  C  C  P  338 
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<<  sapie  view,  that  a  penoh  could  not  be  coAvicted  of  an  attempt  to  commit  an 
"  oflence  which  he  couli'nol  aoltudly  eomtnit.  We  ai-e,  of  opinion  that  Reg.  v. 
'•  Dodd  is  no  longer  law.  \  It  Was  decided  on  the  authority  of  Reg.  v.  Collins" 
[the  pickpocket  case],  ''and  that  case  in  our  opinion  is  no  longer  law."  (I). 

It  will  be  seen  that  article  64  of  our  Code,  (which  is  similar  to  section  74  of  the 
English  Di^ft)  coincides  with  the  above  holding  of  Hie  English  Court  of  Crown 
Cases  Rra^rved,  and  plainlv  declares  that  an  Intent  to  commit  an  olTence  com- 
bined Ay  ith' an  act  dfine  or  otoittfed  for  the  purpose  of  accomplishing  the  object 
in  view  will  constitute  an  aUempt,  whether,  junder  Hhe  circumstances,  it  was 
possible  to  commit  the  intended  offtsc^'  not. 


.  TITLE  11. 


OFFENCES  "AG-AINST  PUBLIC  ORDER,  INTERNAL 
AND  EXTERNAL. 


/ 


PART     IV. 


i>^ 


TRBA^N  Af^D  OTHER  OFFENCE  AGAINST  THE 
QUOITS, AUTHORITY  AND  PERSON. 


(a.)  ihe  act  affeyiing  Her  Majeerty^.-or  doing  her  any  bodily  harm 
■Ijlending  tp  d««th  or  destruction,  maim  orxwounding,  and  the  aet  of 
impr^ninf^^^etraining-her ;  or 

(Soithe  fon^^vid  manifesting  by  an  oWt  act  an  intention  to 

*  kiU  Her  Majesty,  br  to  do  her  any  bodily  hark  tending  to  death  or 

d^trnctioD,  maun  or  woundiag,  or  to  imptiaon  or  to  restrain  her ,  or 

(c.)  the  act  of  killing  the  eldest  son  and  heir\apparent  of  Her 
ICajeiity,  or  the  Queen  consort  of  any  King  of  |he  w«t^  Kingdom 


Si 


Great  Brit&n  and  Ireland  j  or  *  \ 

\d.)  the  forming  and  manifeeting,  by  an  overtaot,  an  int^tion  to  kill 
the\eldest  son  and  h«ar  apparent  of  Her  Majesty,  ortheQuton  oonsort 
of  ^y  Kii%  of  the  United  Kingdom  of  Great  Britain  and  Steland ;  or*^ 
(e.ji  conspiring  with  any  person  to  kill  Her  Majestjr,  or  ^  do  her 
any  MdUy  barm  tending  to  death  or  deelruotion,  maim  or  v^nnding 
or  conspiring  with  any  person  to  imprison  or  restnin  her  ;  |or 
(/,)  levying  war  a^gainst  Her  Majesty  either-r      '  \' 

(i.)  with  intent  to  depose  Her  Majes^  ftom  the  style,  hondur  and 
loyal  name  of  the  Imperial  Crown  of  the  United  Kingdom  of,  Great 
Britain  and  Ireland  or  of  any  other  of  Her  Migesty's  dominions  or 
countries 
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of  the  King  or  Queen  wgnint.''^'^''*"'  ""  """o  being; 

at  peace  with  us  or  not.  (2)       *'*'!'^ '  "'*  *''«' «  «»-  whether  his-'MVeTgn  b^ 

"twoaxeeptionslchichw 
"upon  the  old  statute  of! 

■'  thought  bSTto^Sl  tSe  «"ct"*5U,-^-  <^-  «•  3  H.  of  TaiSr    It  haTi^:'' 
md  (c)  adhering  to  the  kirtS^  "-'1°?.*  ''•"•^'  (*)  levying  war  against  the  kini? 


niir  /Tn^  *™  *8  follows  •  *»"J«I 

"twriSp"ffMc%^^°r2»  '°"°"«  '"«  «-«««  iaw  With  one  n 
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reach  the  point  of  levying  war;  although  there  was  a  proviso  (afterwards 
repijal^  by  1  Hen.  IV.  C.  10),  that  Parliament  in  its  judicial  capacity  might 
upon  the  conviction  of  any  person  for  any  political  olfence  hold  that  it  amounted 
tq  high  treason,  though  not  specified  in  the  act  (1). 

After  the  statute  of  Edward  3  many  acts  were  passed,  from  time  to  time,  (and 
especially  during  the  period  between  the  beginning  of  the  Reformation  and  the 
ena  of  the  Tudor  line),  for  the  purpose  of  adding  new  treasons  ;  but  nearly  all 
these  acts  were  either  lemporaru  or  have  in  one  way  or  another  long  since 
expired ;  and  they  exercised  little  or  no  pemumml  influence  on  the  law  of 
treason,  as  contained  in  Vhe  old  statute,  with  the  wide  constructions  placed 
upon  its  provisions  by  learned  judges  and  commentators,  whose  interpretations 
have  received,  in  later  legislation,  (86Geo.  3,  c.  6,  and  11  andJW^ercM?),  ■ 
full  statutory  recognition  and  authontyTTJT  :■  . 

The  statute  of  Bdward  3,  taken  literaUy,  was  too  nairow  to  afford  complete 
protection  to  the  Icing's  person,  power  and  authority  ;  but  the  ^ges,  in  their 
decisions,  and  various  writers,  in  their  comments  upon  the  subject,  held  "  that 
"  to  imagine  the  king's  death  means  to  intend  anything  whatever  which  under 
"  any  circumstances  may  possibly  havea  tendency,  however  remote,  to  expose 
"  the  king  to  personal  danger  or  to  the  ftrcible  deprivation  of  any  part  of  the 
"  authority  incidental  to  his  office  (3)."  * 

The  mere  intention  of  compassing  the  king's  death  seems  to  have  constituted 
,  the  substantive  offence  or  corpus  delicti  in' Wis  particular  kind  of  treason ;  thus 
shewing  ah  apparent  exception  to  the  general  doctrine  that  a  person's  bare 
intention  is  not  punishable.  But,  although  an  overt  act  was  not  essential  to  the 
abstract  crime,  it  was  always  held  essential  to  the  offender's  conviction. 
The  compassing  or  imagining,  (that  is,  the  mind's  operation  in  willing  or 
intending),  the  death  was  considered  as  the  treason,  and  the  overt  acts  were 
looked  upon  as  the  means  employed  for  executing  the  offender's  traitorous 
purpose.  In  other  words,  it  was  the  intention  itself  that  was  looked  upon  as 
the  crime;  but  in  order  to  warrant  a  conviction,  it  was  necessary  to  make  proof 
of  the  manifestation  of  ^e  intention  by  some  overt  act  tending  towards  the 
accomplishment  of  the  criminal  object  And  so  it  was  held  that,  where 
conspirators  met  and  consulted  together  how  to  kill  the  king,  it  was  an  overt 
act  of  compassing  his  death,  even  although  they  did  not  then  resolve  upon  any 
scheme  for  that  purpose.  And  all  means  made  use  of,  either  by  persuasion  or 
command,  to  incite  or  encourage  others  tc  commit  the  fsct  or  join  in  the  attempt 
to  commit  it  were  held  to  be  overt  acts  of  compassing  the  king's  death ;  and  any 
person  who  but  assented  to  any  overtures  for  that  purpose  was  involved  in  the 
same  guilt.  (4) 

Mere  words  of  themselves  were  not  regarded  as  an  overt  act  of  treason ;  for  in 
Pine's  case  it  was  held  that  his  having  spoken  of  Charles  I  as  unwise,  and  as 
not  fit  to  be  king,  was  not  treason,  although  very  wicked ;  and  that  unless  it 
were  by  some  particular  statute  no  words  alone,  would  be  treason.  (5)  But 
words  were  sometimes  relied  on  to  shew  the  meaning  of  an  act.  M,  where  C, 
being  abroad,  said :  "  I  will  kill  the  king  of  England  if  I  can  come  at  him, " 
and  the  indictment,  after  setting  forth -these  words,  chargecl  that  C  went  into 
England  for  the  purpose  indicated  by  the  words,  it  was  held  that  G  inig^.  on 
proof  of  these  facte,  be  convicted  of  treason ;  for  the  traitorous  intentioij  emced 
by  the  words  uttered  converted  an  action  innocent  in  itself  into  an  overt, act  of 
treason.  The  deliberate  act  of  writing  treuooable  wards  was  also  conudered 
an  overt  act,  if  the  writing  were  published ;  for  seribtrtmt  agere.  (6).  But  even 
in  that  case  it  was  not  the  bare  words  ihem8eit6»  t|;||l  were  considered  the 


(1)  2  Steph.  Hist.  Cr.  L.  250,  253. 

(2   2  Steph.  Hist.  Gr.  L.  255,  262,  279.       .  / 

(3)  2  Steph.  Hist.  Cr.  L.  56S,  268.  / 

(4   Broom's  Com.  Law,  5  Ed.  «80.  881 .  / 

(5)  2  Steph.  Hist.  Cr.  L.  308. 

(6   3  Inst.  14,1  Hale  P.  G.  1 12 :  4  Bl.  Com.  80 ;  Broom's  Com.  L.  883. 
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"  sonal  safety  of  the  kto*  is  at  f oL  J  .      "^^ '''«  J«w  hath  taken  fnl »»«.     ^"^ 

numl«rofpapera,7orSinffMm^fthi*P"^r«  °'"  ««°4ing  to  Lo^*'ttT*  v. 
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A  levyiriK  of  war  amounting  to  treason  appears  to  (jpnsist  of  two  elements,— 
(ti  the  intent  existing  in  the  mind  of  the  offender  eitfier  forcibly,  to  overthrow 
the  government  or  to  compel  it  through  fear  to  yiertd  something  to  whjch  it 
would  not  otherwise  assent ;  and  (2)  some  overt  act  in  the  nature  of  war  or  of 
preparation  for  or  threatening  it  (1).      ,.,  ...  ■ 

It  may  perhaps  be  safe  to  say  that  when  open  force  and  violence,  however 
extensive  or  serious,  is  not  such  as  directly  or  indirectly  attacks  the  sovereign 
or  the  government  or  their  power  and  authority,  or  is  not  such  as  tends  in 
some  way  to  forcibly  overthrow,  coerce,  or  intimidate  them  or  either  of  them,  it 
will  not  be  treason  ;  and,  although  exceptional  cases  may  arise  in  which  the 
line  of  division  between  a  riot  and  treason  by  levying  war  may  not  be  distinct,  it 
should  not,  as  a  general  rule,  be  a  difficult  matter,— under  the  law  as  exuressed 
in  the  present  Title,-r-to  distinguish  between  circumstances  amounting  to  levying 
war,  under  articles  65  and  68,  and  the  riotous  offences  dealt  with,— according 
to  their  differences  of  extent  and  gravity,— under  articles  80,  83,  84,  85  and  86. 

^  Every  prosecution  for  treason,  (except  treason  by  killing  Her  Majesty,  or 
where  the  overt  act  alleged  is  an  attempt  to  injure  the  person  of  Her  Majesty), 
must  be  commenced  within  three  years  from  the  Ume  of  the  commission  of  the 
offence  ;  and  no  person  is  to  be  prosecuted  under  the  provisions  of  article  65  «r 
of  article  69  for  any  overt  act  of  treasdti  expressed  in  or  declared  by  open  and 
advised  speaking,  unless  information  'of  such  overt  act  and  of  the  words  by 
which  the  same  was  expressed  or  declared  is  given  upon  oath  to  a  justice  within 
six  days  after  the  words  are  spoken  and' a' warrant  for  the  offender's  apprehen- 
sion issued  within  ten  days  after  such  information  is  given  (2|. 

One  witness  is  not  sufficient  unless  corroborated.  (Article  684).  See  also 
special  provisions,  as  to  trial,  in  Art.  658. 

66.  TNMOMbto  ••■•pimey.— In  every  case  in  which  it  is  treason 
to,  conspire  with  anjrperson  for  any  purpose,  the  act  of  so  conspiring,  ^ 
and  every  overt  act  of  any  such  conspiracy,  is  an  overt  act  of  treason. ' 

«7.  A«*^uorUmmt*m9thmt»mtt0ttMm»m.— Everyone  #guilty  of 
an  indictable  offence  and  liable  to  twq  years'  imprisonment  who — 
(a.)  becomes  an  accessory  after  the  fact  to  treason  ;  or 
(b.)  knowing  that  any  person  is  about  to  commit  treason  does  not 
with  all  reasonable  despatch,  give  information  thereof  to  a  justice  of 
the  peace,  or  use  other  reasonable  endeavours  to  prevent  the 
commission  of  the  same. 

By  sec.  78  of  the  English  Draft  Code,  the  punishment  of  an  accessory  after  the 
fact  to  high  treason  is  penal  servitude  for  life  (3). 

68«  X0trimB  war.(4) — ^Eveiy  subject  or  oitiBen  of  any  foreign 
state  or  <»untry  at  peace  with  Her  Slajesty,  who— 

(a.)  is  or  continues  in  arms  against  Her  Miyesty  within  Canada ;  or 

(b.)  commits  kay  act  of  hostility  therein  ;  or 

(c.)  enters  Canada  with  intent  to  16%  war  agunst  Her  Mi^esty, 
or  to  commit  any  indictable  offence  therein  for  which  any  peraon 
would,  in  Canada,  be  liable  to  suffer  death  ;  and 

Every  subject  of  Hpr  Majesty  within  Canada  who—  _ 

'  ,  '  ,    '      — 

(1)1  Bish.  New  Gr.  L.  Com.  B.  1229. 
'  (2)  See  article,  55t,  posl. 

(3)  As  to  punishments  of  accessories  after  the  fltot  in  cases  «ot  otherwise 
expressly  provided  for,  see  articles  531  and  532  poi(. 

(4)  See  comments  under  article  65,  atUe  p.  45. 
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li-^it^2  Sa'^^ii  ^t:Sl''i  J^^«  ''^tf  to  any  pex^n  who 
Persons  offending  aMinst  th„    ^  ■  '      ^'  «»•  «  ^^d  7. 

an  indictable  offence  aadnlSiTte'^J:^^'-^^^  one  is  guilty  of 
offence  and  liable  to  J^'^SSnS'Jl "  ^^^  ^^  »«  indictable 
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(j)  See  articles  638  and  Sin 
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(a')  w^ilfuUy  producae,  or  has^near  Her  J^jesty,  any  arm  or 
destructive  or  dangerous  thing- with  intent  tO  ifte  the  same  to  injure 
the  person  of,  or  to  alarm  Her  Majesty  ;  or 

(6.)  wilfully  and  with  intent  to  alarm  or  to  injure  Her  Majesty, 
or  to  break  the  public  peace  : 

(i.)  points,  aims  or  presents  at  or  near  Her  Majesty  any  firearm, 
loaded  or  not,  or  any  other  kind  of  arm  ; 

(ii.)  discharge  at  or  near  Her  Majesty  any  loaded  arm  j 

(iii.)  discharges  any  explosive  material  near  Her  Majesty  ; 

(iv.)  stril^es,  or  strikes  at  Her  Majesty  in  any  manner  whatever ; 

(v.)  throws  anything  at  or  upon  Her  M^esty  ;  or    ,  ^ 

(c.)  attempts  to  do  any  of  the  things  specified  in  t)aragraph  (6) 
of  this  section. 

7a.  ta«itta««»»i«tiiv.— Every  o°e  '^  guilty  of  an  indictable 
offence  and  liable  to  imprisonment  for  life  who,  for  any  traitormts 
<m  mutinous  mirpou,  endeavours  to  seduce  any  pereon  serving  m  Her 
Majesty's  forces  by  sea  or  land  froiA'his  duty  and  allegiance  to  Her 
Majesty,  or  to  incite  or  stir  up  any  sAoh  person  to  commit  any 
traitorout  or  mutinom  practice. 

78.  B»tf«i««  aoMien  •»  mui^i.  to  «€••»«.— Every  one  is  guilty  of 
an  indictable  ofi'ence  who,  not  behiff  an  enlisted  soldier  in  Her 
Majesty's  service,  or  a  seaman  in  Her  Majesty's  naval  service— 

(a.)  by  words  or  with  money,  or  by  any  other  means  whatsoever, 
directly  or  indirectly  persuades  or  procures,  or  goes  about  or  endea- 
vours to  persuade,  prevail  on  or  procure,  any  such  seaman  or  soldier 
to  desert  ftom  or  lea\}e  Her  Majesty's  military  or  naval  service  ;  or 

(6.)  conceals,  receives  or  assists  any  decAg»r  from  Her  Majesty's 
military  or  naval  service,  knowing  him  to  M  such  deserter. 

2.  The  offender  may  be  prosecuted  by  indictment,  or  saiumarily 
IjtefQre  two  justices  of  the  peace.  In  the  former  case  he  is  liable  tp  fine 
and  imprisonment  in  the  discretion  of  the  court,  and  in  the  latter  to  a 
penalty  not  exceeding  two  hundred  dollars,  and  not  less  than  eighty 
dollars  and  costs,  and  jn  defiralt  of  payment  toimprisonni,ent  for  any 
term  not  exceeding  sijc  months.    Jf.S.C.,  o.  169,  as  1  and  4. 

This  aiticle  provides  that  an  offender  hiay  be  prosecuted  either  hy  indictment 
or  summarily,  and  it  specifles  the  penalty  to  be  incurred  on  a  aummary  conviction ;  - 
but  in  tlie  case  of  a  conviction  upon  indictment,  although  it  enacts  that  the 
offender  stiall  be  liable  to  fine  and  imiwisonment  in  the  discretion  of  the  court,  it 
does  not  specify  the  amount  of  the  fine  nor  the  length  of  the  Immisonment 
Article  951,  however,  provides  that  a  person  convicted  of  an  indictable  olTencft^ 
for  which  no  punishment  is  specially  provided  shall  be  liable  to  five  years 
imprisonment  (1).  ,^       „  ,  .  *.     , .» 

Section  9.  R.  8.  G.  «bap.  169,  (unrepealed),  provides  that  one  moiety  of  the 
amount  of  any  penalty  recovered  under  jthis  article  shall  go  tp  the  prosecutor 
and  iheiother  moiety  to  the  crown  (2).  ^     ..  ,      .         • 

Any  one  reasonably  suspected  of  beink  a  deserter  lirom  Her  Majesty  s  service 
__^ 11  ijii  III  II  'I  III.  "I'll I  ti.'i  iii'j 

(t)  8ee^<(.  .    ,      '^'i    ■     -j  ■";•■;■,  ■   r   .  .*. 

"(2)  See  appendix,  pod.  '  '  - 1*         ii* 
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TBK'ASON  AND  OTHEB  OFFENCES. 


open  of  any  building  to  8S)ffor^^T°'*''*^^«^««th"bre«SS^ 

«  guilty  of  an  offence  and  uSlDJlT  T"**  ***— '••-Every  one 
mW^mprisonment,  Jor  S&,:?C?S?:7  conviction,^  dx 

(a.)  perauadea  any  man  whn TpTL  '^'  ^^^ 

■corps  of  piHtia,  or  4?^  a  membS-  o^or  T""*^  *«>  ^'^^  i*^  *ny 

<-  the  North-Weet  mounted  iSuSfo,l°L**"f  «T«^  *^  ««rve  ^ 

proc^^orpewuaddanysuK/SSsen^T'  "^  ***"°»P*«  *<> 

M^Vn  5rS|«tr*"^  ^"^^  --  »  -'-ut  to  desert,  aids  or  assS* 

.iiol^SSt^Sj^ete"^-^^^^^^^^  man  or 

(4).  BacpresBions  referrinir  tn  ««».        .  "  ^®*'  Majesty : 

SrS^^^'v^^^***'  O"^  informaSffi'S^r^**^i?f  *^«4<>««ment,  . 
thereofonly  be  communicated"  "^  or  the  sabstanoe  or  effect 

(c.)  ^he  expression  '^dooum^t "  imslnd*-  w«^   *    . 

WTheexpresBionVmodel  "innlnH^!^    ^^ °^*  document ; 

mode  of  expSion  o?any  J^  o^t'^  ""^  ^^^^P^  <>'  othe; 

oJ^^^o??;aS??.:?^^^^^  "  includes  any 

of  tte  United  Kbgdam  OT^SrSj^'*'*"'"""' ""QowrnnZt 

*A».  or  to  boo,  W^S'^  iS'S^w^r*'*  °" '■•^ 


/  ■'-•*■] 
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?i  'J  enteH  or  is  in  any  part  of  a  place  in  Canada  belonging  to  Her 
Maiestv  being  a  fortreBS,  artenal,  factory,  dockyard,  ^camp,  ship, 
office  or  other  like  place,  in  vhichpart  he  is  not  entitled  to  be  ;  or 

rii>  when  lawftilly  or  unlawfully  in  any  sucl^  plac»  as  aforesaid 
either  obtains  any  document,  sketdiplaj.,  model  or  ^J^owled^ot 
anything  which  he  is  aot  entitled  to  obtain,  or  takes  without  lawful 
authority  any  sketch  or  plan  ;  'or 

fiii.)  when  outside  any  fortress,  arsenal,  factory,    dockyard  or 
campiaCwiada,  belonging  to  Her  Majesty,  tiJ.^,  or -attempts  to 
X!  without  authorityVven  by  or  on  behrif  of  Bfer  Majej 
sketch  or  pkn  of  that  fortress,  arsenal,  factory,  d«>ckyard  or  camp ;  or 

Cb^  knowinclV^  having  possesaibn  of  or  control  over  any  snch 
docuLnt'rkS,  plan,  model,  or  knowledge  aa  has  been  obtained 
oSen  by  mean's  of  any  act  which  cons^tutes  .f^^f^^^^^. 
this  and  tie  foUowing  8ection,.at  any  time  wilfWlyvand  without 
lawftd  authority  communicates  or  attempts  to  coimnuni^te  the  same 
to^y  person  to  whom  the  same  ought  not,  m  the  mterest  of  the 
state,  to  be  coinmunicated  at  thfttimb  ;  or 

Cc^  after  having  been  entrusted  in  cpnfidence  by  some  officer 
unaer  Her  Majesty  with  ai%r  document,  sketoh  p-lan,  model  or 
information  jelitjng  to  a.^^ch  pkce  as  aforesaid,  or  to  the  naval 

irSityaffaiSo^f  HefMajesty,  ^lf«¥.  ^'^d  »  ^"^.f.^t 
<!anfidence,  communicates  the  same  ^hen,  in  the  interest<i«f  the  state 

it  ought  not  to  be  communicated  ;  o'  .  ^^a^ 

I  (d.)  having  possesBion  of  any  document  wlatiSig  to  any  fortress, 

lUenk  facto^T^okyaiti,  camp,  ship,  offici  or  oth^  U^  P^ce 

Jdongiig  to  Her  Majesty,  or  to  tEe  naval  or  miktwy  affiurs  of  Her 

SajeSy,  In  whatever  mimer  the  aame  has  been  obtamed  or  tijen, 

aTany  time  wilftiUy  communicates  the  same  to  anv  person  to  whom 

he  knows  the  same  outjht  not,  in  Jl^  |»t»w«t8  oJ  the  Bt»te,  to  be 

communicated  at  the  time':  :      ■-^■-■.    .  '     i«      ±  ' 

2  Every  one  who  commits  any  such  offence  mtendmg  to  commu- 
nicate to  a  for^n  state  any  information  document  skpteh,  plan, 
models  knowlSge  obtained  or  taken  by  him,  or  enteusted  to  him 
a8aft)r«8»id,or;oommunicatesthe«ame  to  any  agent  of  a  foreigh 
state,  ia  guilty  of  «a  indictable  oifenoe  and  liable  to  impriaonment 

forlife.''53V.j  0.10,  8.1.,  ^aV. -i.- .^o.;v;  ;,:••...  :■    ^  ,  .-^  ;.;:•.• 

7^.  fiEwy  WW  Who,  i^yw^uii^f  hilj^^o^^  tt 

officJiA  Hot  Majesty,  lias  Ukwftilly  or  ulilawfWly,  either  obtained 
noss^Qn  6t  Qt  coiitrofover  any  docunient,  sketch,  plan  of  model, 
SraSq^ed  any  information,  and  at  anjr  time  Corraptly,  or  contraw 
to  Ml  oScS*  doty,  communicates  or  attempts  to  comniumoate  such 
Xwment,  alcetcb,  plan,  model  or  information  to  any  p^n  to  whom 
Sesame-ougilt  no?,  in  the  interests  of  the  stata.  or  otl^erwwe  m^the 
public  interoi4  to  be  commuiioated  at  that  time,  is  guilty  ot  an 
mdictable  offRbce  toid  liable—  _ 

(a.)  if  the  oommunioation  was  made,  or  attempted  to  ba made,  to 
a  foreign  state,  to  imprisonment  for  life ;  and     . 
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not  exceeding  o?;LTdli%^,"^E^^^^^ 

„2.  Thia  section  shall  apZ  to  a  L^^*V?i?'^°"'«°tandflne 

.  such  a  contract  who  is' SdSa  ^rnKi*""  }^^  *»^  P^^ons^hSn; 
1)er80n  holding  the  coSland  th^  «  ""^  '^^^' ««  if  hf 

^yct^vel,.  holders  Of  anTffl*;,e'*S2X?S2Lt"  Z^^'^'.A 
Canada  ,.,.     °"^°'  °^  ^^^^  ^«Pm^-G.;«ra/  or  of  "the '  A?fomey  SjaK 


Canada  (I). 

^-?°°""'°' " "» »'"«-  -«»"».  «»»«■•  ■»,  «rrj 


^^■'i  )>■•.'•  ,»>»gs 


/  .■"^*^ll 


OF  THE 


'  PARI-     V. 

Of  Uir^  o!^'^*;5;;^J'|;--^unlawfl,l  assembly  is  an  aasemblt. 

«nd  without  any  reaaon«Mr^l„    ^T"  °^  *"°*»  assembly  needlJTii 
disturb  the  peace^u'Soty""*^""  P'°^^^«  otherVS:"!^*^ 

aa  would  have  madnhei?aSmhlS?"°rje?^»«*°  «"ch  aTannef 
M*Z  V  *»^t  Pu?^S  ^  "^^  >f  they  had  aJS 
Jcttog^thThoi'o&LTr^  «>' the  purpose  of  p„,. 

!il  See  •rtide  5«.  «„.<     '  —— ""' 
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(79  aW80>  are  in  exactly  the  same  words  as  sections  84  and  85  of  the  English 
ffaftCode'  The  remarks  of  the  Royal  Commissioners  upon  their  deflni  ion  of 
uraiiuoae.  /'"-  ^i"*  oo  milowa-  "The.earliest  definUon'of  an  unlawful 
'"a^mS  isTtt  te*^^^^^  39*^  U  would  seem  from  it  that  the  law 

..  wl^^rel  adopted  at  a  time  when  it  was  the  practice  for  the  gentry  who  were 
..  OTba"  erms  with  each  other,  to  go  to  market  at  the  head  of  bands  of  armed 
..  retai^erl  U  is  obvious  that  no  civilized  govemmaat  could  permit  this 
..  Scathe  consequence  of  which  was,  at  the  «m\»hatthe  assembled  bands 
..  would  probably  fight,  and  certainly  make  peaceable  people  fear  that  they 
"  would  fight  It  was  Whilst  the  state  of  society  was>  such  as  to  rend*  this  a 
..  prevailing  mischief  th»t  the  earlier  cases  were  decided ;  «°d  consequently  the 
..  dutv  of  not  provoking  a  breach  of  the  peace  has  sometimes  been  so  strongly 
"laid  down  as  almost  to  make  it  seem  as  if  it  was  unlawful  to  take  means  to 
..  ro^strose  who  came  to  commit  crimes.  We  have  endeavored  in  section  84 
..  toTnunciate  the  principles  of  the  common  law,  although  in  declaring  that  an 
•Y  assembly  may  be  unlawftil  if  it  causes  persons  in  the  neigljborhood  to  fear 
Xtoai  it  wm  needlessly  and  without  reasonable  occasion  provoke  others  to 
^disturb  the  peace  tumiUtuously.  we  are  declaring  that  which  ha*  no*  "Yet  ^^^^ 
"  sMdfically  decided-  in  any  particular  case.  The  clause  as  to,the  defence  of  a 
"  man's  house  has  been  inserted  because  of  a  doubt  exprfesed  on  the  subject. 

81.  Every  member  of  an  unlawful  aasembly  is  giiltyof  an  indict- 
able offence-and  Uableto  one  year's  trij|>risonment.  K.S.C.,c.  147,  s.  ll. 

82.  Eveiy  rioter  is  guilty  of  an  indictable  offence  and  liable  to 
two  year's  imprisonment  with  hard  labour.    B,S.C.,  c.  148,  s.  Id. 

fhese  articles  reduce  the  punishments  inflicted  under  the  R.8.G.,  c.  147;  which 
werotwo^ears  imprisonment  for  unlawfWly  assembling  ahd  four  years  for  noting. 

88.  BMidiiw  •*•  rt»»  ••♦.—It  is  the  duty  of  every  sheriff,  deputy 
sheriff,  mayor  or  other  head  officer,  and  justice  of  the  peace,  of  any 
county,  city  or  town,  who  has  notice,  that  there  are -mthm  his  juris- 
diction persons  to  the  number  ofjwalve^or  more  u^wfiiUy,  riotously 
and  tumultuously  assembled  togetEerto  the  disturbance  of  the  ifcbho 
peace,  to  resort  to  the  place  where  such  unlawi\il,  notoiw  and  tumult- 
uous assembly  is,  and  among  tbe  rioters,  or  as  near  to  them  as  hecan 
safely  Come,  with  a  loud  voice  to  command  or  cause  to  be  commanded 
BUence,  and  after  that  openly  and  with  loud  voice  to  make  or.cause 
to  be  made  a  proclamation  in  these  words  or  to  the  like  effect :-- 

"  Our  Sovereign  Lady  the  Queeen  charges  and  oommaiMls  all 
persons  being  assembled  immediatelyXdwper«»  »i»d  peaceably  to 
Separt  to  th^r  habitations  or  to  their'lawftQ  busmeBS,  upon  the  pain 
of  being  gifilty  of  an  offence  on  conviction  of  which  they  may  be 
sentenced  to  imprisonment  for  life.        „      „  '^  „ 

t~        i-  ,  «' Crop  SaVI  TM  QdB»».  ' 


dto 


2.  All  perfons  are  guilty  of  an  indictable  olfcnoo  and  liable  to 
imprisonment  for  life  who —  '  \' 

(a.)  with  force  and  a^rmfl  wUftiUy  oppose,  hinder  or  hurt  any 
person  who  begins  or  is  about  to  make  the  s^  proclamation, 
whereby  such  proclamation  is  not  made  ;  or 

(b.)  continue  together  to  the  number  of  twelve  for  tMrty  mnul^ 
aftft-  such  proclamation  has  been  made,  or  if  they  know  that  ito 
making  was  hindered  as  aforesaid,  within  thirty  mfnutaB  after  such 
hindrance.    RS.C,  o.  I4t,  bs.  1  and  2. 
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^  These  two  articles  are  th«  .        •  *^""n*t'On-  U.S.C,  c.  147,  fl.  3. 

a"^  to  disS  arte?  th^i'""  *?«'  *»>«  "me  withfn  iLh  S^  ^  **•  ^-  ''hap.  iT?! 

!«"« ise„„K;S»  :»»*>„  '»"■«  "3  tK.S  ??'p°i"i«  "Kw  I 

«™ra«  or  hi.  ohnraTio  SP^  'f  ">»  Mllltory    MrT.^r*Vrf"  leMwyS 


"«s  a  peace  offlcel.  ii  ^.1™  "•«  case  of  mavON  anw  ^'  ^  ™*°  '•as  sought  a 

"there  wouldX  aA  end  n?^"^"."*  "^^^  °°'  compelled  ^fn?/*""  ''®  ''"^s-  the 

"defendant  has  b^„  ?,l°f  ^°<^'«'y  J  *>ut  stillTou  ml*  f'  according  to  law 

"against  him  "(l,°'''^'y  ««"'y  °^neglectTefS?e  vou  r'ftV'"'^  '"«'  »he 

«  '      return  a  verdict 

S(S.  — 


(I)  Rex.  V.  Pinney.  s  C^uumiT~~       -^—^-~-~~. ! ^ 


'■a  •»•  '^  <^'  jtsy  "    '■  ^  i*". 
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erection  or  structure  used  in  conducting  the  bosinesa  of  any  mine, 
or  any  bridge,  waggon-way  or  track  for  conveying  minerals  from  . 
any  mine.    K.S.O.,  c.  14T,  s.  9.  v 

SO.  All  persons  are  guilty  of  up  indictable  offence  and  liable  to 

'  seven  years'  imprisonment  who,  being  riotously  and  tumultuously 

'  f        y  assembled  together  to  the  disturbance  of  the  public  peace,  unlawfully 

(  and  with  force  injure  or  damage  any  of  the  things  mentioned  in  the 

last  preceding  section  ;  ,    ,.,. 

2.  It  shall  not  be  a  defence  to  a  charge  of  an  offence  against  this  or 
the  last  preceding  section  that  the  offender  believed  he  had  a  right  to 
act  as  he  did,  unless  he  actually  had  such  a  right.  B  S.C,  c.  147,  s.  10. 

The  second  paragrapii  of  article  86  is  an  addition  to  the  law  as  contained  in 
sec    10   R   8    C.  c.  147.    The  Royal  Commissioners,  in  a  note  to' a  similar 
r     addition  made  in  "the  English  Draft  Code,  say  that  it  "removes  what  is  at  least 
■    '     a  doubt ;  "  and  they  make  a  reference  to  the  cases  of  utngford  and  Casey. 

Ii»Langford's  case,— while  it  was  held  that  it  was  a  sufficient  demolishing  of 

a  house  if  it  were  so  far  demolished  that  it  was  no  longer  a  house,  ^ere  being 

«  only  a  chimney  left  standing,  and  that  if  any  one  of  Her  Majesty's  sul^ctswere 

terrified  it  was  a  sufficient  terror  and  alarm  to  substantiate  that  part  of  the 

charge  of  riot, —  it  was  also  held  that  il^persons  riotously  assembled  and 

demolished  a  house  really  believing  that  it  is  the  property  of  one  of  them,  art* 

;   acted  bona  fide  in  the  assertion  of  a  supposed  right  it  would  not.be  a  felonious 

demolition,  although  there  would  be  a  riot.  {I ).  ^^     ,  .  _-.  „        ^ 

In  Casey's  case  the  prisoners  were  charged  with  having  unlawrally  and 

riotously  assembled  and  with  force  demolished  and  pulled  down  a  house  and 

scattered  a  hay  rick  contra  pacem ;  and  it  was  held  that  upon  the  hypothesis 

..^     that  the  prisoners  had  demolished  the  house  not  feloniously,  but  in  the  assertion* 

of  a  supposed  right  thp  indictment  could  be  sustained  as  for  a  misdemeanor  at 

common  law,  that  is,  for  the  riot  with  the  statement  of  the  demolition  of  the 

house  as  an  aggravation,  (z) ' 

By  paragraph  2  of  the  above  article  86  it  will  be  seen  that  persons  who 

"*  riotously  destroy  or  damage  a  building  cannot  now  reduce  their  offence  to  a 

mere  riot,  on  the  plea  that  they  acted  in  the  assertion  of  a  right  which  they 

believed  they  had,  unless  they  really  had  such  a  right    Theelfect  ofthe  law 

i    as  it  now  stands  seems,  therefore,  to  be  that,  if  the  offendws  or-any  of  them 

'    actually  have  a  right  to  the  building,  they  will  only  be  guilty  of  the  riot ;  but,  if 

they  have  not  such  right  although  they  believe  they  have,  they  will  be  guilty  of 

the  higher  Cjifence  of  riotous  destruction  or  riotous  damage,  as  the  c&se  may  be. 

87.  vatewAiiAriUiav.— The  Govimor  m  Couneil  is  authorised 
.from  time  to  time  to  prohibit  assemblies  without  lawful  authority  of 
persons  for  the  purpose  of  training  ogUrilling  themselves,  or  of 
being  trained  or  drilled  to  the  use  of  aMls,  or  for  the  purpose  of 
^  practising  military  exercises,  movements  or  evolutions,  and  to 

prohibit  persons  when  assembled  fbr  w»y  other  paipoee  so  traininjf 
or  drilling  themselves  or  being  trained  or  drilled.  Any  such  prohi- 
bition mpy  be  general  or  may  apply  only  to  a  partioular  place  or 
district  and  to  assemblies  of  a  particular  diaraotof,  and  shall  comft 
into  operation  from  the  pubuoatlon  in  the  Gcatada  Gazette  of  s 
proclamation  emibedying  tne  terms  of  such  piroJiiWtion,  and  shall 
continue  in  force  nbtil  tibe  like  publication  of  a  |>rQeIamation  issued 

.,  .  ■     '  V^ ^-- .   ..,.A. 

(I)  Heg.  V.  Langford  and  others,  Carr.  and  Marsh,  602. 

(I)  R.  V.  Casey,  8  Irish  Rep.  Com.  Law,  408.  • 
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bj,^the.uthontyoftha  Governor i«0,„,ea  revoidng  such  p^hi. 
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his  own  view  as  in  the  case  of  a  riot,  and  to  thereupon  commit  the  offender  to 
Kaol  till  he  should  "  make  fine  tad  ransom  to  Ihe  king."  The  justice,  moreover, 
was  empowered  to  summon  a  jury  to  try  the  forcible  entry  or  detainer  com- 
Dlained  of.  and  if  the  fact  of  the  forcible  entry  or  detamer  were  found  by  the 
mrv  restitution  of  possession  might  be  made  without  any  enquiry  being  insti- 
tuted into  the  merits  of  the  right  of  ownership.  The  same  object  could  likewise 
be  effected  by  means  of  indictment  at  the  assizes ;  in  which  case  it  was  discre- 
tionary with  the  judge  of  assize,— upon  the  flndpig  of  the  bill  by  the  grand 
iurv  —to  grant,  upon  groutfds  shewn  by  affidavit,  a  warrant  of  restitution. 
The 'proceedings  under  these  statutes  regarding  forcible  eritr\y  and  detainer  have 
thus  been  said  to  furnish  "  the  only  instance  known  to  1 1^  law  of  England  in 
"  which  a  party  may  be  turned  ott  of  possession  by  «» |««'<«,  steps  taken.  (1) 

»0.  Afcuy.— An  affiray  ia  the  act  of  fighting  ii,  ^y  pubUc  street 
or  highway,  or  fighting  to  the  alarm  of  the  publiA  in  any  other 
place  to  which  the  pnbBo  have  access.  \ 

2.  Every  one  who  takes  part  in  an  aflfray  is  guijty  of  an  mdictable 
offence  and  liable  to  one  year's  imprisonment  toitk  h^d  labour.  >  R 
a  C,  c.  147,  8.  14. 

This  article  effects  a  change  by  makhig  an  affiray  an  in^ctable  offence 
punishable  fey  one  year's  imprisonment* "with  hard  labor,  instead  of  being  a 
summary  orence  punishable  by  three  months  imprisonment,  as  ft  was  under 
sec.  14,  R.  8,  C,  c.  147.  ^  ,  ,   .  \ 

The  essence  of  this  offence  is  its  tendency  to  ftlarm  people  at  or  near  the  scene 
ofl5g'BgM.~Itg'n«TieceMiary  ttataisrot^^  should  exisr;  nui  ii  w^i  ue 

Infen^  byThe  law  li-om  the  fact  of  the  fighting  taking  place  in  a  public  stl^et 
or  Kghway  or  in  any  other  place  accessible  to  the  public. 

Like  an  assault,  an  affray  may  be  aggravated  in  its  circumstances  and  become 
an  element  in  some  higher  crime,  as  by  developing  into  a  not,  or  by  serious 
bodily  iiyuries  being  Inflicted  or  actual  loss  of  life  occasioned  m  the  course  of 
the  tight. 

91.  cteUMctav  «•>■»•  ««•!.— Every  one  is  gailtylof  an  indict- 
able offence  and  liable  to  three  years  imprisonmOnt  who  challenges 
or  endeavours  by  any  means  to  provoke  any  pertion  to  fight  a  duel, 
or  endeavours  to  provoke  any  person  to  chaueDse  wiy  other  person 
80  to  do.  ,,r  ^       ' 

A  duel  is  where  two  persons  fight  with  deadly  weapons  and  by  previous  mutual 

agreement.    If  in  such  a  fight  one  of  the  combatants  kill  the  other  he  will  be 

milty  of  murder ;  and  the  seconds  of  both  combatante  and  all  present  givmg 

^Tsmrntenance  to  the  transaction  (including  even  the  surgegn),  will  alsQ  be  equally 

guilty  of  that  offence.  (2)  .    :.  ;i:-  :     ci  -   'e-:'  , 

,  *  99*  PviM  mtt^tm. — In  sections  ninety-three  to  ninety-seven  incla- 
dve  the  expression  "prize-fight "  means  an  encounter  or  fight  with 
fists  or  hands,  between  two  persons  who  have  met  for  such  purpose 
by  previous  arrangement  made  by  or  for  them.    B.  S.  0.,  c.  163  s.  1. 

98*  Every  one  is  guilty  of  an  offence  and  liftble,  on  summary 
conviction,  to  a  pepalty  not  exceeding  one  thousand  dollars  and  not 
less  than  one  hundred  dollars,  or  to  imprisonment  for  a  term  not 


1 1)  Broom's  Com.  Ii.  892-894.  '  _    „  ,^_,^ 

12  Reg.  V.  Young,  8  C.  4  P.  644 ;  Reg.  v.  Barravet,  Dears.  53 ;  Reg,  v.  Ciiddy, 

1  Gar  4  K.  210 ;  Reg.  v.  Taylor,  Law  Rep.  2  C.  G.  147 ;  2  Blsh.  New  Grim.  L 

Com.  s  311. 
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without  the  limita  thereof.    kIc^ci^^  ^^engage  in  »  prize^fl^ 

wiSTtii^o^to  ofle^filh?'"""  f  **»«  circumstances  connects 
whom  the  oSiji^ttrn'S^eVLSS^^^^^  ^r^nZ^ 
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Within  the  limits  of  their  respecUve  juriBcUctions  every  judge  of  a  Supenor 
Court  orof  a  county  court,  judge  of  the  sessions  of  the  peace,  stipendiary  magis- 
trate police  magistrate  and  commissioner  of  police  of  Canada  are  vested  with  all 
the  powers  of  a  justice  of  the  peace  with  respect  to.  offences  against  the  above 
articles  relating  to  prize  fights.  <1)         ,„ 

»8.  i«cUi«vi»<iMM«»*toiMw  MM.— Every  one  is  guilty  of  an 
indictable  offence  ^d  liable  to  two  years'  imprisonment  whomduces, 
ilkoites  or  stirs  up  any  three  or  more  I^ians,  non  treaty  lodians,  or 
balf-breedB,  apparently  acting  in  concert— 

(a.)  to  make  any  request  or  demand  of  any  agent  or  servant  of** 
the  Government  in  a  riotous,  routous,  disorderlv  or  threatening 
■^»iper,  or  in  a  manner  calculated  to  cause  a  breach  of  the  peace ;  or 

(6  )  to  do  any  act  calculated  to  cause  a  breach  of  the  peace.  RS. 
C,  c!  43,  8.  111. 


PART  ,,VI. 

**      UNLAWFUL  USE  AJiTD  POSSESSION  OP  EXPLOSIVE 
SUBSTANCES  AND  OFFENSIVE  WEAPONS. 
8ALB  OF  LIQUOBS.' 

/         i    ■     ■ 

994,  c«wta«  M^Mw  upiiMiMi*.— Every  one  is  guilty  of  an 
indictable  offence  „and  liable  to  imprisonment  for  life  who  wilfUly 
causes,  by  anii  ejqploave  substance,  (2i  an  explosion  of  a  nature  likely 
to  endangeuflHcor  to  cause  serious  injuiy  to  property,  whether  an^ 
injury  da^^mmn  or  property  is  actually  caused  or  not.    R.SC., 

Ifljir  itotaB  May  mtt  mr  vmrnmrntrntt  explMlvM  wl«h  tatmi  t»  «•■•• 

wMipiom. — Every  one  is  guilty  of  an  indictable  offence  and  hable 

to  jSnrteen  years'  imprisonment  who  wilftilly — 

^r{a.)  does  any  act  with  intent  to  cause  bv  an  explosive  substance, 

^<Hr  oonsidree  to  cause  l^  an  explodve  substanoe  an  ex^oflion  of  g 

,»^liatuie  likely  to  endanger  life,  or  to  cause  serious  injury  to  property ; 

'^^  '  {b.)  make  or  has  in  his  possession  or  under  bis  control  any  explo- 
alve  subetanoe  with  intent  by  means  thereof  to  endanfler  lub  or  to 
cause  serious  injury  to  jwoperty,  or  to  enable  anv  ot^r  person  by 
means  thereof  to  endanger  life  or  to  cause  serious  injpuy  ifi  prc|ierty— 
whether  apy  explosion  takes  place  or  not  and  whether  any  injury 
to  person  or  property  is  actualyr  caused  or  not.  B.S.O.,  ^.  180,  s.  4. 

lOl.  VatowIMUr  ■Mhiav  •«  gwMHMiW  cxltlMivw— Every  one  is 
guilty  of  an  indictable  offenee  and  liable  to  seven  years'  impiisonment 


(1)  See  articles  6,  7,  and  10,  (UDrepoaled)  R.SJC.  chajp.  159.  in  appendix,  }iat(. 

(2)  For  meaning  of  explosive  substance  see  Article  3  {i\,  ant*  p.  3. 
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one  is  ffuilty  of  an  oflfenoe  and  liable  jcm  summary  conviction  to  a 
penalty  not  exceeding  twenty-five  dollars  and  not  less  than  five 
dollars,  or  to  imprisonment  for  one  month,  who,  not  being  a  justice 
or  a  public  officer,  or  a  soldier,  sailor  or  volunteer  in  Her  Majesty  s 
service  on  duty,  or  a  constable  or  other  peace  officer,  and  not  having 
a  certificate  of  exemption  from  the  operation  of  this  section  as 
hereinafter  provided  for^  and  not  having  at  the  time  reasonable 
<!aufle  to  fear  an  assault  or  other  injury  to  his  person,  family  or 
property,  has  upon  his  pertoi^  a  pistol  or  aii>^n  elteivkere  than  m 
his  oum  dmlling-house,  shop,  warehoaae,  <n- c(mnUng-houte. 

2.  If  sufficient  cause  be  shown  upon  oath  to  the  satisfaction  of  any 
justice,  he  may  grant  to  any  applicant  therefor  not  under  the  age  of 
fflxteen  years  and  as  to  whose  discretion  and  good  character  he  is 
satisfied  by  evidence  upon  oath,  a  certificate  of  exemption  from  the 
operation  of  this  section,  for  such  period,  not  exceeding  twelve 
months,  as  he  deems  fit.  t  n  u        •    * 

3.  Such  certificate,  upon  the  trial  of  any  offence,  shaU  be  pntnd 
facie  evidence  of  its  contents  audi  of  the  signature  and  official 
character  of  the  person  by  whom  it  purports  to  be  granted. 

4.  When  any  sueh  certificate  is  granjted  under  the  preceding 
provisions  of  this  section,  the  justice  granting  it  shall  forthwith  make 
a  return  thereof  to  the  proper  officer  in  the  county,  district  or  place 
in  which  such  certificate  has  been  granted  for  receiving  returns 
under  section  nine  hundred  and  two  ;  and  in  defeult  of  making  such 
return  within  ninety  days  after  a  certificate  is  granted,  the  justice 
shall  be  liable,  on  summary  conviction,  to  a  penalty  of  not  more  than 

ten  dollars.  ,  .  ..    x  •    ^i. 

6.  Whenever  the  Governor  in  Council  deems  it  expedient  m  the 
public  interest,  he  may  by  proclamation  suspend  the  operation  of  the 
provisions  of  the  first  and  second  sub-sections  of  this  section  respecting 
certificates  of  exemption,  or  exempt  firom  such  operation  amr  particular 
part  of  Oaniida,  and  in  either  case  for  such  period,  and  with  such 
exceptions  arto  the  persons  hereby  affected,  as  he  deems  fit. 

106.  aMimg9Uffwtf9mmimm»lmm».—^reTy  one  i»  guilty  of 
an  offence  and  liable  on  summary  conviction  to  a  penalty  not 
exceeding  fifty  dollars,  who  sells  or  gives  any  pistol  or  air-gun,  or 
any  ammunition  therefor,  to  a  minor  under  the  a^e  of  sixteen  years, 
unless  be  eetablishes  to  the  satisfaction  of  the  justice  before  whom  he 
is  charged  that  he  used  reasonable  dUigence  in  endeavouring  to 
ascertain  the  age  of  the  minor  before  makmg  such  sale  or  gift,  and 
that  he  had  good  i«ason  to  believe  that  such  minor  was  not  under 
the  age  of  sixteen: 

2.  Every  one  is  guilty  of  an  offence  and  liable  on  summary  con- 
viction to  a  penalty  not  exceeding  twenty-five  doUan  who  Bells  any 
pistol  or  air-gun  without  keeping  a  record  of  such  sale,  the  date 
thereof,  and  t^e  name  of  the  purc^tser  and  of  the  maker's  name,  or 
other  mark  by  which  such  arm  may  be  ideiili^ed. 

107.  H«Ttas  w*»v*»  wkw  •rMst««.— livery  one  who  when 
arrested,  either  on  a  warrant  issued  against  him  for  an  offence  or 
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r^^^ty'Sfif  °f^*>^^«^  h^  hi«  pe«on  a  piatol  or  Wun 

juBtices  of  the  peace  to  a  ne^Sfi      aummaiy  conviction  btiforefi^ 

fifty  dqllare,  or  to  imDriiJfnmlr;*  ""^<*««  dol  ars  and  not  less^an 

JawiW  excuse,  pointa  at  another*SS.n"I^®7  °°®  ^H  without 
wksther  Maded  or  unloaded  is^m-^^?  «»yjrearm  or  air-irun 
«aatBg^nviction^^;.!!g^,?l«°  ^ffe°oe  and  liablefo^ 
««»g  one  hundred  dol£C^ofli%C;*^  !i  Penalty'not 
flH^^t  for  an-  x»rm  not  ex^Jf^  fe^^^/^"*"' o'  to. 

JJs^w^'J'fn.a'xtoTomorri  °'.  r "'^y-  ^wJh.  under  sec  ,  ft  s  r 

110.  Cmnfimg  •fltauiw  w^  Ww  •        •■ 

hifl  person  any  bdwieknife,  dKSr   S?'°"!7V  °*'""««  about 
cmcfcr,  slung  shot,  or  other'offS  wtL";?*"',-^^"°^««'  «k«" 
secretly  carries  about  his  person  1ml  jZ^^    **'?  '*®  character,  or 
or  sells  or  exposes  for  fla^^,ScirXSrr*  ^"""^^  **  t^e  end^ 
bein^  mMkeifw^iaguised  S^S2^o?Z^?v  ^'  ""^^  ^"'^  ^«»pon,  5^ 
or  afr.gun,  is  guUtySToScTand  Ke  o?"*^**"  any  fcm 
before  two  justio^  of  the  pewe  ?o  a  ilnX""?"*^  conviction 
dollars  and  not  len  than  tSTddC  E^T-^^aI  «*««eding  fifty      " 
thereof  to  imprisonment  fo?  anv  ZS  tn*  ""  ''*?°^*  ^^  paymeS 
^thoTMntho^HardlalHj!  nlc^Tm^^l^^g  *^'^V.. 

required  by  his  lawfoTSST^mnT^-?  ?°S'  "***  ^»"K  thereto- 
city  carrying  about  his  ^  aS^^th  >n!'J?".?**J'*  *»?  ^^^r 
conviction  befoi^twojnSoTofSl^^*^'"**'"?"*^^  v 

forty  doUam  and  not  ChJn  ten  dSSS'^S  W^"?***  exceXJ 
thereof  to  imprisonment  for  anv  term^^?**^**  '^JT"'*  ofp«yment 
.  •«•«*  or  witluJlhard  tabo^    Klo^Tm\^^^''8  thi,^  days; 

•oldier,  public  offioer    Dcaoniffl^^r'    »*'  °°*  *°  ^^''^ndb  for  any 

Ifajesty/senionSrtir^or^St^^^  °'  ^°'°°*««'  i°  h2 
pistols  or  other  uiuriMrn,.««Jir^'  poUoeman,  to  carry  loaded 
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118.  kiitmimg  —  «eifffCK«4^*^'*4i*rMi  ••  «j«uiiwi. — EveijNnie 
jjBttfending  any  pablic  meeting  or  being  on  his  way  tb^attend  the- 
same  who,  upon  demand  made  by  any  justice  of  the  p^ace  within 
whose  jurisaiction  sach  public  meetihg  is  appointed  to  be  held, 
declines  Or  refuses  to  deliver  dp,  peaiceably  and  quietly,  to  such 
justice  of  the  peace,  any  qffensive  weapon  with  which  he  is  armed 
or  which  he  has  |in  his  possession,  is  gaiity  of  ah  indictable  offen<^. 

2.  The  justice  of  the  peace  may  recora  the  refusal  and  adjudge 
>the  ^ifender  to  pay  a  penalty  not  ^z6^ing  eight  dollars,  or  tne 
oifeiM^r.may  be  prooeraed  against  by  lindictt&ent  as  in  other  cades 
of  inaictable  offences,    RS.C.,  c:  152,  s.  1.  ; 

114.  c«mUwwrMMa««r»ahU«aiMuUr.---Eveiyone,  except  the 
sheriff,  deputy  sheriff  and  justices  of  the  peace  for  the  district  or 
county,  or  the  mayor,  justices  of  the  |>eape  or  other  peace  olHcer  for 

^  the  city  or  town  respectively,  in  which  iuiy  public  meeting  is  held, 
and  the  constables  and  special  constables  employed  by  them,  or  an^ 
of  them,  for  the  preservation  of  the  public  pea6e  at  such  meeting,  is 

'  guilty  of  an  indictable  oJBfence,  and!  liaUe'  to  a  penalty  not  exceeding 
one  huddred  dolltus,  or  to.  imprisbnment  for  a'  tem^  not  exceeding 
three  months,  or  to  both,  ■  who,  durine  kay  part  of  the  day  upon 
which  such  meeting  is  appointed  to  be  held,  comes  within,one  mile  of 
the  place  appointed  fbr  su(di  meeting  'armed  with  any  offensive 


weapoii.    B.S.0 ,  c.  ^2,  s.  5. 


1    ■• 


#     This  article  reduces,  to  one  mile,  the  distance  within  which  a  person  Ciust  not 
come  armed.    Under  the  old  law  it  Was  two  mil^s. 

115*  I#tti*  <*  w*>*  '•*  powoiM  Mtwrn^w  tgmm  r«bU«  m^mOma. — 

Every  one  is  guilty  of  an  indiotabld  offence  and  liable  to.  a  penalty 
not  exceeding  two  hundred  dollars,  or  tol  imprisonment  for  a  term 
not  exceeding  six  months,  or  to  b6th,  whollies  in  wait  for  aruy  person 
returning,  or  expected  to  return,  from  any  such  public  meeting, 
with  intent  to  commit  an  assault  upon  sush  peiBOU,  or  with  intent, 
by  abusive  language,  opprobrious  epithets  or  other  offensive  demean- 
our,  directed  to,  at  or  against  such  persoi,  to  provoke  such  person, 
or  thdse  who  accompany  him,  to  a  breijich  of  the  jp^aoe.  B.S.C., 
c.  152,  s.  6. 


No  prosecution  fo*  any  offence  against  articles 
menced  after  tbe  expiration  of  0|n  year  fhun  its^ 


lie  «id««rAniHUiV«MIMr4a«.  .     -     ,     . 

of  an  offeAoe  and  liable,  Oft  mimmitry  oonvictionxbefo^  li 
of  the  peace,  to  a  penaHV  .oC^^,|!«ro  hundred  Idola^  or  to  %_ 
imprisonment,  or  to  bowi^  who,  during  mV  time  when  av 
any  place  in  tne  North- West  Territories  where  seotion»ODe| 
and  one  of  ThB  Mtth  -  Wut  Territories  AcPis  in  force—    t 

fhioh  ^^1 

imission^ 

In  his  {(ossessioti  91 


13,  114  and  115  can  be  com- 
fmmission.  (l)y     r 
tf'  .-' 
-rBvorir  one  is,guUty 
ttstioes 
ontks' 
within 
ttncjijbd 


(a.)  t^hout  the^rmlssion  in  writing 
be  on  him)  of  the  Lieutenant  Goverfltoi 
appointed  by  him  to  gi^e  such  permission,! 


or 


proof  of; 


(t)  See  article  551  (e|,  post. 


" '  '^i 


''■^\:- 


»r-  ffe  '■e»?*^3« 


■^^'V.^«1^*^fe^i- 


li:XPLOglvlBsiTB8TAN0is,.iBTO.:  gj 

authorised  to P08M8S  IS         °  ***  *°^  P«"««  notlSl??, 
ind  J^Vi?- ^^^^^^^^  in  this  section  .eans  and 

£^'"P°^**"*^«^^^^  one  ^. 

JTorfa  19  l£en  in  force,  ii  UahhZ  Lz.^^  '"  '^  '"<^n»<y  0/ i^&v 
not  exceeding  four  doilaL  fnw  '  *  «?oimaiy  conviction,  to  a  iSf^ 
8uchyeapon*fonSt"hS*li:L^!«^^^^  *^o  ^oyClT^Jtl  - 
named  in  the  proclamation  f  ?wS  « A  "P^  <»'  »««>•  the  S 
keeps  or  has  in  his  possessinn  ^^  8uol»  Act  is  brought  into  forof 
any  such  place,  anv  SS^r'  *"'  "°^''  ^'^  ««™  «'  <^nt;jl.  ^?S 
^.  Jsvery  one  is  HaWo  \v^  .        '•.  ^^ 

ezce«iing'^„ehand^^£^7„W  ^^^^       to  a  penally  not 
for  tje  purpose  of  defeating  Yhesairilr*^*?  ^""^^  doUars^rSo. '  x 
aids  m  receiving  or  donoeaiin^   /i         ***'  "^oeives  or  conceals  or 
cealed  within  amr  pliSTn^f  i.  *k  P'^""^  *<>  ^e  reoeJrwfw^i,;' 
*ny  weapon  beloV^fto  oT ^^t^**  ^*  ^ **  ««SJln  SS" ^ 
or  about  an;,  pubfo  tt.  Vii!^!^^^^  ^^^^  e^.ploySfS  , 


person-shSutln^Xr^-^^  frX"^*"^-  ^^'-^nTrU'^S 
mUon.seH/barter^SS^^^'fe^^^  ^  «»«i  P^ 

pfit  or  reward,  eichangeTra^inL'!?"^'  *"  ••^  "ilMfer.^SJ^ 
fiqaor,  nor  ex|K)L,l^pi;CPgro^wpoee  of  any  inSiffi 

mtended  to  be*SSt  Jj^rT^^j'^.^^^^^^^^ 
*arrf  taA<M<r,-and  oa  every  roWni^f  ^^  "?onthfl,«;itr ^jrt^ij 

4:^t1,"oV^%"«3;«?*«  p«»  who,  bri.g  ta  ft. 


w 
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aeetionibr  the  person"*iiv  whoee  emi^OTment  or  on  whose  premiaes 
be  ie,  wequajily  guilty  with  the  principal  offender  and  liable  to  the 
Bame  pmshment    E.  3.  C,  o.  151,  8S.  1, 13y  U  and  16. 

,    ~         .■■''.  '  '     '^  ■■}'■■■  ^ 

119.  i»«Mi«irtMipu««oMMikM»«He|pKm«a«jr)i«upi«— Everyone 

is  guilty  Of  an  »ffenoe  and  liaUe,  dfa  summary  conviction  before  two 
justices  of  th«)  peace,  to  a  fine  not  exiseeding  fifty  dollars  for  each 
offence,  and  in  defav^of  pajrment  to  imprisonment  for  a  term  not 
exceeding  one  month,  vmkor  mthout  hard  labour,  who,  without  the 
previousconsent  of  the  officer  coinmanding  the  ship  or  yeafiel— 

(a.)  conveys  any  infozioaljng  liquor  on  board  any  of  Her  Majesty's 
ships  or  vessels ;  or        -  c 

(6.)  approaches  or  hovers  about  any  of  Her  Majesty's  shipeor  vessels 
for  the  purpose  of  conveying  imy  BucH  liquor  on  board  thereof :  or 

(c.)  gives  or  sells  to  any  man  in  H!er  Smesty's  service,  on  board 
t^j  sudj  ship  or  vessel,  any  intoxicating  liqtto;r.  50-51  V.,  c.  46,  s.  1. 


PART    VII. 


;  SEDITIOUS  OFFENCES.  . 

120*  vaUkwtai  (Mrt^— Every  qgie  is  gpilty  of  an  indictable  offence 
and  liable  to  fourteen  years'  imprispnment  who— 

(a.)  administers,  oris  present  at  and  consenting  to  the  ij^lminiB- 
traHon  of,  any  oaUi  or  any  engagement. purporting  to  bmd  the 
person  taking  the  saqio  to  commit  any  crime  punishable  by  death  or 
unprisonment  for  more  than  five  years  ;  or 

(b.)  attempts  to  induce  or  compel  any  p^lraon  to  take  an^  such 
6a(lh 'Or -engagement ;  or?  -'  ■"'..  yf-"'^-    ''■ '  ■■■*";■.-■  ■'■ '    "  '■#' 


te.)  take*  any  such  oittth  or  ettgftgemebt. 


tendered  to  or  ta 
or  obligaUon  or  < 

(*•)  attempts  1 
<»th  or  engagem< 

(«•)  takes  any 

1994  Any  ohe 

exoMehim.oaand 
«h*U  not  be  excm 
mentioned,  he  deo 
W5»«,  and  the  pen 
*«^  where,  such  « 

Of  the  peace  for  the 

fc™>r*thinfouii 

^rfoftheoesaatioi 
Kowtheexpimtioi 

These  three  articlea  iki 
JonwUdatod  sSSfi^ 

""'fAxstaresUllin  fore 

"«&^ 
a  member  of  or  to  ccS 
support  any  society  oTS 
tionw confederacy  and! 

m  such  n.<h  Jrzr*  <^ 


J-Whosememi^**?^ 
TjaT'^fxeytestordecJ 


list.  Every  one  is  guilty  of  an  indi«)table  offeiicd  and  liable  to 
seven  years'  imprisonment  who—  * 

(a.)  administers  or  is  present  at  and  oonaenling  to  the  adminis- 
tration of  any  oaUi  or  engagemlpnt  'purporting  to  bind  liie  person 
tiUcing  the  same  :  \  ■ 

(L)  to  engage  in  any  mutinouslor  sisditious  purpose  ;   ^^ 

(ii.)  to  disturb  the  public  peace, or  commit  or  endeavour  to  commit 
any  offence ;  1 

(iil^  not  to  inform  and  give ,  evidence  against  any  associate) 
confeaeirate  or  other  person ; 

(iv.)  not  to  reveal  or  disoover  any  unlawful  oomUnatipn  or 
confederacy,  or  any  illegal  act  done  or  to  be  done  or  any  illegal  oath  ■r-'e  "•  «ny  manner  separat* 
or  pbligatton  or  engagement  which  may  have  been  administered  or  ■Se^f^^'^P"'"*'?  or  distinct  pre 


I  memben  of  •ocJi  ™^-2?  ' 


>  i 


8BD1TIOU8  OFFKNOES. 


<i«Mlered  to  or  tak«n  ht,  -  ^ 

laa*  Any  one  who  ««^ .  '"•  «•  l 


''*'**^ 'Any  oiifl  trim      J  ---•».  A. 


S^h^rl^ciS^X^^  «nd  toTh^*;2:;»  touching^ 
or  taken,  IwiZS* «°'  obligation  or  eniTSSJJS*^"**'  "ndl^hed 
of  the  v^ZZ^^^'"*^  o«tk  before  Sfe^S?  J"."  >d°»i«ri«twd 

bv  hfia  within  fomS^^^**'*^««-  Such  SLoiJlT    ""*'^  <'»*'»  or 


,/ 


a 


1'^  i 


-r/-T-^-^-r- 
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The  nrovisionB  of  the  law  as  contained  in  chap.  10  C.  8.  L.  G.  do  not  extwid 
to  the  meetings  of  any  society  or  lodge  of  freemasons  constituted  by  or  under 
the  authority  of  warrants  in  that  behalf  granted  by  or  derived  froin  any  grantf 
master  or  grand  lodge  in  the  United  Kingdom  of  Great  Britain  and  Ireland  or 
the  errand  master  or  grand  lodge  of  Canada. 

The  grand  lodge  of  Canada  exercises  no  authority  over  masonic  lodges  in  the 
nrovince  of  Quebec.  In  that  province  a  separate  body  called  the  Grand  Lodge 
of  Quebec  exercises  jurisdiction  over  a  nunlber  of  masonic  lodges  to  whom  its 
wan-ants  have  been  issued  for  the  holding  of-meetings  «tid  the  practice  of 
masonry  In  addition  to  these  there  are  in  fte  city  of  Montreal  three  old  lodges 
of  freemasons  constituted  and  still  working  under  warranto  of  the  Grand  Lodge 
of  England,  of  which  H.  R.  H.  the  Prince  of  Wales  is  the  present  Grand 
Master  Although  these  two  jpt*  of  froemasofls-  are  on  terms  of  the  greatest 
friendship  there  can  HI  no  m/Te  towards  their  amalgamation  until  the  existing 
doubt  as  to  the  legal  status  of  the  lodges  of  the  Quebec  Register  is  cleared  away 
by  placing  them,  by  means  of  special  legislation,  (as  was  done  with  the  Grand 
Lodge  of  Canada),  within  the  exception  which  relieves  freemasons  of  the  English 
ReKister  from  the  operation  of  the  law  against  sAjret  socieUes. 

fn  the  province  ofQuebec,  the  Loyal  Orange  Institution  was  held  to  be  an 
illeeal  aMociation  con\bination  and  confederacy,  the  members  thereof  being 
bound  by  an  oath  to  keep  secret  the  proceedings  of  Uie  association.  The  Orange 
Lodges  had  assembled  in  their  meeting  rooms  in  Montreal  for  the  pUrw)se  of 
walking  in  procession,  according  to  their  annual  custom  on  the  twelfth  of  July 
when  tbe  Mayor  with  the  assistance  of  a  large  band  of  special  constables  armed 
with  sticks,  forcibly  prevented  the  procession,  and  arrested  the  chief  officers; 
and  in  an  action  of  damages  for  false  arrest  taken  by  them  against  th%  mayor 
the  latter  was  held  to  haveacted  legally,  the  Orange  order  being  an  unlawful 
body  and  there  being  a  well  grounded  apprehension  of  a  serious  public  disturb- 
ance taking  place  if  the  procession  had  been  allowed  to^^  form  and  appear  on 
the  streeta.  (1) 

.  138.  Mediiioa.  «or«»  iib«u  »<  ••■.UMirt*..— No  one  shall  be 
deemed  to  have  a  seditious  intention  only  because  he  intends  m 
good  faith — 

(a.)  to  show  that  Her  Majesty  has  been  misled  or\piifltaken  in  her 
measures ;  or 

(b  )  to  point  out  errors  or  defects  in  the  governmenYor  constitu- 
tion of  the  United  Kingdom,  or  of  any  part  of  it,  or  bf  Canada  or 
any  province  theieof^'wr  in  either  House  of  Pjirliament  cJf  the  United 
Kingdom  or  of  Canada,  or  in  any  iMjislature,  or  in  the  ^administra-, 
tion  of  justice ;  or  to  excite  Hw  Majesty's  subject*  to  ittempt  to 
procure,  by  lawftd  means,  the  alteration  of  any  matter  in  thAstate ;  or 

(c.)  to  point  out,  in  order  to  their  removal,  matters  w^ch  are 
producing  or  have  a  tendency  to  produce  feelinm  of  hatiM  and 
ill-will  between  different  claeses  of  Her  Majesty's  subjects.  • 

2.  Seditious  words  are  words  expressive  of  a  seditious  intentio^ 

3.  A  seditious  libel  is  a  libel  expressive  of  a  seditious  intention. 
4;  A  seditious  conspiracy  is  an  agreement  between  two  or  mor 

persons  to  carry  into  execution  a  seditious  intention. 

124«  Every  one  is  guilty  of  an  indictable  offence  and  liable  to 
two  years'  imprisonment  who  speaks  any  seditious  words  orppjdiflheft 
any  seditious  fibel  or  is  a  party  to  any  seditious  oonspiracf. ' 

■  — -    .<  '   1        ''""       .' 

(i)  Gntht  fBeaudry,  4  L.  N.  3M,  Q.  B.  (1881). 


(t)  See  Extra  Appendb 
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»V 


"  to  htmtt  intn  I..1-.J  as,— 


"  we  do  nTundSke^'"  **'^'"°"8  offfn^'"„  i°  ^e  body  of  thelrZS 
:;  "nd  explicit  auffiSy  Sr  rWin?.^  ""«^«>«  o?"h?ilw  ^f^'*^?**  »»C 
before  Lord  Kenvon  iTf^! -L  "*°  *'>8  case  of  R  v  rvL.  ,»„  " '«  ^ot  easy  to 
•  wonl«  is  an  indicffle  offe„'2''  I"""  '''^  pisitfon  Thit-'!'  !'  \  ""^K 
"says.  But  words  withonnl'  "^  P*«s«8e in  the  3^3  in.«  .°  'P®*'^  seditious- 
:;  "8  a  high  mispZ^  Th  s  hnX^  '^^'^  ^"^  to  be  » 'rf '^  'P"  '*^  ««rtain^ 
"passage,  the  main  noint  „V  °?®i:*'»  an  incidS^™  i?  another  degree 
"overt  act  of  tS^?^i"'  "^'^h.ch  is  that  me4 Vorts  a^L'^  the  end ^^^ 

The  Canadian  Cod«  '"  *^'"""*'  '''^ 

-yuon  to  coa«„oK^«P'«'y  ''«°^''«^  to  stWortSSS.  V^SZ     ' 

int«Seiunrb™S''of  iW*'  ?/«»™««»  and  abilitv    th    .- 
;;!iiflb.Tent%ieTsX4lill1^/*™«»P-8^^^^^^  Sl°^  "  -»  «.ost 

"'8  regarded  as  the  «.!nLJr°"  '^tween  rulers  and  th^Jl'  ^''  there  are  "  two 

::P08i^onp«su"iJiyE»'Z^^"  «"*J«o"  as  bSwr-^**-    Iftheruir 
;:  Wul.tlon.-it  muSrS:^l,f  frJ'i?'!^M«'lft'aa  ^L^'^^I^.  of  hi> 


t^  likely  or  dSl^n^^ 'dimffi^K^''""'  °o  cS^sM*^  "■«  ««« 
"ruler  is  regarded  «« th»  «  "Uninish  his  authority     tr     Should  be  cast  udo» 

;;"»8ter  whTC  obu'gS'tMZSf':?'"  «°d  Se^ubLTa?^^^  "'''•'"•  ''*'»«'"C  ' 
"hemg  a  multitude  he  rinn^l^***. '"»  Power  to  tKL.i.  ^®  ^'^  *nd  goorf 
«  man  bb  reversflrf   H?,  ^°"°^  "««  t  hiiimeif  jn.  „k  .*o-called  ruler  becaii«« 

"perhaps  that  th«  «r^      *'"  *«  <U»mis8ed  amJ  «^'.u     '"^  utmost  that  c«n 

(I)  866  Bxtra  Annanii:- _  ■    .  — _      / 


^■^    *'^@ 


i.l 


.?.-mmi:'^ 
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"no  such  olFBnce  as  sedition.  There  may  indeed  be  breaches  of  the  peace, 
"Which  may  destroy  or  endanger  life  limb  or  property,  and  there  may.  be 
•  incitements  to  such  offences;  but  no  imaginable  censure  of  the  government 
"  short  of  censure  which  has  ap  immediate  tendency  to  produce  such  a  breach 
"  of  the  peace  ought  to  be  regarded  as  criminaL"  ( I ) 

After  sUting  that  each  of  these  extreme  views  has  had  a  considerable  share 
in  moulding  the  law  of  England  so  as  to'practically  produce  a  compromise  such 
as  is  expressed  in  section  102  of  the  English  Draft  Ctode,  (upon  a  part  of 
which  our  article  123  ir  based),  Bir  James  P.  Stephen  proceeds  to  trace  the 
history  of  the  legislation  aiid  of  the  legal  controversies  which,  in  coi^junotion 
with  the  development  of  broader  popular  viewa,  have  brought  about  this 
compromise  (2). 

This  history  is  of  no  small  value  in  arriving  at  a  proper  appreciation  of  the 
present  state  of  the  law  in  regard  to  these  offences  ;  and  I  therefore  talte  the 
liberty  ofgivinghere  a  short  outline  of  it,    , 

JUnder-thajJld  idea  a  libel  was  written  hltme Jrue  or fmi^t  agy  m»q  pubfic 
OF-nrivate.  For  a  long  time  the  law  was  adffilnistared  by-thfl  B<»r  Chaiftber,  the 
name  given,  during  tlje  Tudor  period,  to  the  kina's  privy  council  sitting  as  a 
court  — (iomposed  of  the  lord  chanceUor,  the  lord  treasurer,  the  Iteeparofihe 
privy  seal,  a  bishop,  a  lord  of  the  council,  and  the  two  chief-justices,— and  trymg 
cases  and  adjudging,  without  the  aid  of  any  j«uy,  matters  of  fact  as  well- as 
matters  of  law. 

During  the  sixteenth  century  the'  Sta^  Chamber  took  upon  itself,  in  the 
plenitude  of  its  power,  to  make  and  enforce,  with  extreme  ritfOr  and  severity,  a 
number  of  decrees  and  ordinances  regulating  the  manner  of  prinUng  and  the 
number  of  presses  throughout  the  kingdom,  and  prohibiting  all  printing  and 
publishing  against  the  meaning  of  the  statutes  and  laws  of  the  realm. 

At  that  Ume  libels,  as  such,  would  not  recei\e  a  great  deal  of  attentjon,  many 
offences  being  more  severely  dealt  with  as  treasons,  which  at  a  later  jpttnod 
would  only  bo  treated,  at  most,  as  seditious  libels ;  for  alUiough,  as  ah^^y 
seen,  mere  words  unconnected  with  any  deed  were  not  rewnled  as  an  overt  act 
of  treason  the  puWication  of  written  ^ords  were  risgarded  in  that  light,  when 
they  displayed  a  treasonable  intention  (?).  .  , 

After  the  aboMtion  ojJJifl^taLChambgrjnJMiJjr  theJgnfcP»r}|am«nt.  the 
latter  introdbbed  the  system  o^licmsiilg  BMkC"!^^  *y«wa  w«»  oonUaBSd  by 
various  f|jffn«ing  Arts  passed  in  the  followiag  reigns  of  Charies  II,  James  II 
and  WilfiamAMwrTuntil  it  flnaUy  expired  in  1794.       ^    ,^    _ 

The  licensing  system  and  the  special  laws,— which,  under  the  Commonwealth 
and  under  Clmrles  II,  exposed  poUtical  libeUers  to  prosecutions  for  treason, 
—made/it  very  difficult  and  dangerous  to  publish  any  books  or  pamohlets 
objecti<taable  to  the  government ;  &nd  cases  involvmg  a  discussion  of  the  law  of 
;  libel  /ould  not  during  this  period  be  very  numerous.  Many  pwwecutions  were 
eithrf  for  oflbnces  amounting  to  treasonable  pubUcatlons  under  the  special  laws 
refwfed  to.  or  for  publishing  without  a  license  or  in  violation  of  'some  of  the 

Tisions  of  the  Licensing  Acts.  As  Sir  Jas.  F.  8t«mhen  remarks,  until  the 
ri^t  to publish  without  Ucense  is  conceded  the  questikw  of  the  lij^Uts  of  tl)e 
right  does  not  b^ome  debateable.  (4) 

On  the  abolition  of  the  Star  Chamber,  cases  of  libel,— whenever  they  did 
arise,- were  tried  in  the  Court  of  King's  Bench ;  and  the  Mais  were  by  jury ; 
but  the  Judges  of  that  Court  adopted  and  continued,  for  a  long  time,  if  follow, 
in  regard  to  libel,  the  stringent  doctrines  of  the  Star  Chamber,  and  held  that,— 
as  a  libel  was  written  blame,  whether  true  or  false,  and  as  the  law  required  the 
exact  words  of  the  matter  complained  of  to  be  set  out  in  order  to  judge  by  i« 
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in  2  Steph.  Hist.  Cr.  L.  298-300. 
(2   Steph.  Hist.  Cr.  L.  300-388. 
(3    3  Inst.  14  ;  2  Steph.  Hist.  Cr.  L. 
(4)  2Steph.  Hist.  Cr.L.  310. 


302. 


If^'Or  ito  libellOTM 

JjbejjHras  a  quesUo 


«i„]t'^i""«'«>i>flnini 
i^^o'lMt  committed 
J?f»e  invariably  cha 

wj  out  and  compUiuc 
when  found  by  tK 

d4Uy  towards  the  end 
the  adoption  of  a  defln 
more  in  accordance  V 
o««8Joned  ultiffliteiy  i 

(™v^Ph,  who  was  I 

andafcrmer,  (i)    Uf 

Jejury  were  the  facto 
wey  returned  a  verdie 
moved  for  a  new  Utef 
submitted  thiSe^/ii 

jwtv*nd  that  the  <2mo 

the  celebrated  UlustoSio 
puWishing  a  blasphOTioi 

n.^^."*^  «  no  God.' 
mmtJ^ingthowofdr^. 
•nd  the  jury  wouldbe 

Mtention,  and  on  movini 
with  the  answer  that  t^ 

As  Brskine's  anrumAnt, 
wrti  ■l'ili?'i»  "PWon.  tt 

Kiu;j'afh2?sx".5 

.  for  my  own  part  I  thint  i 

?ee  If  the  author  himself  dW 
m  other  words,  to  s^r  tiS 
{»Wchit«|4%S^„^^^ 

l««'n  his  heart  fooliSh"y  IS 

(1)  21  St.  Tr.  953. 

(2)  «  Steph.  Hist  Cr  L  4m 
«3)2  8tefh.His.'(J'ii'sg 


•t^'.V'fU^'L 


^KDITIOUS  OFFENCES. 


t(Bior,of  its  libeiiom  n«tn«     .^  "°  69  , 

xfllR  Pll  la  A  *■  'MO  AUUU0I2* 

"»ey  returned  a  verdict  K?'^?''"  *'"'  ^^e  memn^or  th«  '"^  ""'^  '"•<«»  for 
moved  for  a  new  triar    Lw  ^""i'^'    On  ^ehalfof  tL  Lr  ''J"""™'^'»» ;  and     . 
submitted  tt3l7beSi£lZ^  •'»'»«»*»nt  the^Xfo«Tn^^^^"''««  t^«n 
jvut,  und  that  the  m«««??ii!?.'2''*  *«8 »  fact  to  befo^inw  /t  ^°"*  Mansfield  he 

the  celebrated  illiaatM«s»_  TL"***  cnmes.  (2i    Hb  miJl  J^  general  princiDles 
publishin^KsSi^, ^,''-"«»«''«<' byAKS^oal^^  *'!«  '"•giment  by 
given  that  he  soiraSA  ^  .'°  ""'  '^"'^s/^^ro  ii^^fc^S.'*  *°'l«t«<l  C 
"beart.  there  is  no  God^.'%°2f  ^"l^iri^  ^ords  TTLfa^°<\-"^yid&x<»Z 
ment  being  the  ww^T^TtoS  S^*'*S*y«ined  of  .Vd  ,2°' ^f''  .^'■''  'n  w'^  ~ 
Md  the  jury  wouWbe  hn^^  "  °«>  OiHi/There  i«  no  1^^"'  ""  ">«  mdict- 
defendant  Iwcause  acc^rrtin^^'"' .?P*"»  the  oldTiew  of^/'"""'^ '"""endo- 
intention,  and  onTm^-  "^^  *°  *'»«»  oW  view  th«v  how    ".J?''' '«  convict  the 
^th  the'  aijswe?  ZTSl  •li,*'^  o*"  JuSeStt'Li"'^"* ««  do  w^t"  hif 
Wan.hen,ou«  taThJSUlv«  aS^r"!*  '^^  »~dl  itel£"'?"L^°"W  *«  met 
„  A»  «"«««>  «-^Sl^i,»i«fe'««5  found  tteil  ^hM!-^""*'  we,« 
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-•>^l^^^ 


In  *"''™"y»'^winentsinthe 

(I)  1 1  St.  Tr.  953. 

g|J*JPh.Hi,t.Cr.L.338 
W  2  Staph.  His.  (Jr.  L.  3J8 
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Brekine.  in  continuation  of  his  argumeut,  contended  that  as  the  wnting  in 
-luestion  In  the  Dean  of  8t,  Asaph's  case  neither  contained  nor  was  averred  by  the 
indictment  to  contain  any  slander  of  an  individual,  and  as  its  cnminalitv  wu 
charued  to  consist  in  its  tendency  to  stir  up  general  discontent,  the  trial  of  such 
A  charce  did  not  involve  and  could  not  in  iU  obvious  nature  involve  any  abstract 
miestien  of  law  for  the  judgment  of  a  C(J^rt,  but  must  wholly  depend  upon  the 
nidmnent  of  the  jury  on  the  tendency  Of  the  writing  to  produce  such  consequences 
when  connected  with  all  the  circumstances  attending  its  publication.  The  ques- 
tion of  seditious  intention,  he  submitted,  must  in  the  nature  of  things  be  a  question 
of  fact  dependent  upon,  a  variety  of  circumstances  which  could  not  appear  on 
the  record^  to  which  the  CBi*  Was  confined ;  for  words,  which,  in  their  literal 
meaning,  were  indifferent,  temperate,  or  even  conciliatory,  might  when  spoken 
or  written  under  special  circumstances  be  SiSditious.  He  said,  •'  Circumscribed 
"•rby  the  record  Tonr  Lordship  can  form  no  judgment  of  the  tendency  of  this 
"  dialogue  to  excite  sedition  by  anything  but  the  mere  words.  You  must  look 
"  at  it  as  if  it  were  an  old  M.  S.  dug  out  of  the  ruins  of  Herculaneum.  You  can 
"  collect  nothing  from  the  time  when  or  the  clroumatances  under  which  it  was 
"  Dublished  the  person  by  whom  and  those  amongst  whom  it  was  circulated ; 
"  yet  these  may  render  a  paper,  at  ^e  time  and  under  some  circumstances, 
"  dangerously  wicked  and  seditious,  which  at  another  time  and  under  different 
•"  circumstances  might  be  innocent  and  highly  meritorious."  (I) 

Lord  Mansfield  however,  upjield  the  ddctrine  that  the  jury  had  nothing  to  de- 
termine  but  the  question  of  pubKshlng  and  that  of  the  innuendoes,  and  accordingly 
dismissed  the  motion  for  new  tinal.  He  trtlced  the  history  down  to  that  time  of 
the  development  of  the  law  of  beditious  libel;  and  in  suppiort  of  his  judgment 
he  cited,  amongst  other  authorities,  the  cases  of  R  i^l«y?« ,»"?  »•  vj?rancklin, 
Jin  the  reign  of  George  II),  of  Miller,  Alflion  and  WwdfaU,  (m  1770),  and  the 
later-caseof  R.  V.  Stockdale.  ^"\. 

Erskine  afterwards  moved,  In  the  Dean  of  St.  Asaph's  case*  in  arrest  of 
Judgment,  on  the  ground  that  the  matter  set  forth  and-  complained  of  was  not 
libellous ;  and  he  succeeded. 

This  was  in  1783;  and  nine  years  later  m»§  Libel  Act,  (2)  became  law. 

Bv  that  Act  It  was  enacted  that  in  any  tri^  of  an  indictment  for  libel,  it  should 

be  competent  for  the  jury  to  give  their  vefiiks^.on  Jhe  whole  matter  in  'ssue  and 

that  they  should  not  be  required  or  dipftrted  i)y  Mt6  Court  or  Judge  to  find  thi 

defendant  guilty  merely  on  proof  of  ,puiAitt«vi.,Bs,  the  defendant  of  the  paper 

chwged  as  a  libel  and  of  the  sense  asdrf^W  i<.%¥"ch  mdicUnent ;  but  it  was 

provided  that  the  Court  should,  accordj^fc^^^lijretion,  give  its  opinion  and 

Sirections  on  the  matters  in  issue  in  the  iftfflMffijer  as  in  other  criminal  cases 

Nearly  thirty  years  later  was  passed  tW6f]|i^3.*  1  Geo.  4,  c.  8,  which 

practically  defines  a  seditious  libel  as  one^  Whicf^iitt^)  bring  into  hatred  or 

,  contempt  the  person  of  the  reigning  sovereign  hiaJKl*  or  fuccessort,  or  the 

;  government  orthe  constitution  of  the  United  mn^<^^by  law  esti^Ushed  or 

blither  House  of  Parliament,  or  to  excite  His  Majesty's  subjects  to  attempt  the 

\  alteration  of  any  matter  in  Churoh  or  State  as  by  law  eatftblished  othWTvise 


"toim'by  lawful  means.  Since  the  Reform  Biir  of  1831  thlr«  have  been  few 
Sstances  of  prosecutions  for  seditious  libel;  the  more  recent  ones,— such  as 
tftat  of  Most;  (3),--being,  in  reality,  incitements  to  conunit  against  reigning 
sovereigns,  crimw  of  a  similar  kind  to^that  of  the  aAaasaln^on  of  the  Emperor 
Alexander  III  of  Russia.  j. 

The  law  of  seditious  libel  has  been  Insensibly  modified  by  the  law  of  defaraa- 
lorv  libels  upon  private  persons,  which  has  been  the  subject  of  a  great  many 
imnorlant  decisions,  the  effect  of  which  has  been,  "amongst  other  things,  to 
'•Bive  the  right  to  every  one  to  criticise  fairly,  tbat  i».  honesUy,  even  if 
"mistakenly,  the  public  conduct  of  public  men,  wd  to  comment  honestly 


(1)  'i  Steph.  Hist.  Cr.  L.  3»0. 

(2>  32  Geo.  3,  0.  60.  -    - 

(3)  Reg.  V.  Most,  7  Q.  B.  D.  244 ;  50  L.  J.  (M.  C.)  Hi. 
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J8  lawftil,  even  if  mistakei^^SLW  improvements  and  of  removin*  rfoS  ?°*^ 
wid  that.  When  iUs  thSlBte'^'"  '"•"'='«»  oHhisTK  *  av  ^f,  ?','» 
immaterial ;  because  tdP^li»2.Pr<'««cution  for  seditious  iih«M?/.l^^ 
assertions  made,  bufwSi^M."?"\'«  "°'  'he  S  or 'lis  I  "/^.'' 
by  peaceable  and  lnwWmM^lt'^''^^'''^-  Was it™o  procure ar.li5^ 
*Ut  riots  f  ^^p?  W'  "  '°  '^°'«  diwflS^SnjSj 

With  regard  to  attaoksMJ^^**^ 

minal  prosecutions.--and  9  h„  .^„  _-^?®^"'f  l'*>el 
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At  the  present  day,  t»hen  the  right  of  forming  political  organizations,  of 
holdinK  political  meetings,  and  of  giving,— through  the  press,  or  on  the  public 
DlatformT— free  expression  to  our  thoughts  upon  and  criticisms  of  public  men 
and  affairs,  is  so  well  recognized,  a  written  or  printed  publication,  a  public 
speech,  or  an  assembly,  meeting,  convention  or  combination  would  have  to  be 
of  an  extremely  vicious.  Inflammatory,  and  dangerous  character  to  form  the  basis 
of  a  successful  prosecution  for  a  seditious  libel,  a  seditious  speech,  or  a  seditious 
conspiracy.  .  / 

13S.  mmmb  •-  tMttm^  w^^Magmm.— Every  one  is  guUty  of  an 
indictable  offence  and  li»bl«  to  oneVear's  imprisonment  who.  without 
lawful  justification,  publiflhee  any  Ubel  tending  to  d««rade,  revile  or 
expose  to  hatred  and  contempt  m  the  estimation  of  the  people  of 
any  foreign  state,  any  prince  or  person  exercising  sovereign  antho- 
rity  over  any  such  state.  (1) 

126.  BpTCMUivfUscMMta.— Every  o|ie  is  guilty  of  an  indictable 
offence  and  liable  to  one  year's  imprisonment  who  wilfully  and 
knowingly  publishes  any  false  news  or  tale  whereby  injury  or 
misohief  IB  or  is  likely  to  be  occasioned  to  way  public  interest. 

This  Is  an  old  common  law  offence,  proa^utlons  for  which  seen^  to  have  long 
since  fallen  out  of  practice.  In  1778  there  was  a  case  of  this  kind  to  which  the 
defendant  was  Indicted  for  having  unlawfully  wickedly  and  mallciouslv 
published  false  news,— whareby  discord  might  grow  between  the  king  and 
his  subjects  or  the  great  mm  of  the  realm,— by  publishing  and  placMding 
a  printed  paper  or  notice  falsely  announcing  that  an  order  in  council  had  been 
made  by  the  king  proclaiming  war  with  France  (2). 
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l»7.  pin«7  hj  «»  tow  ml  ■•awM.— Every  one  is  ^ty  of  an 

indictable  offence  who  doee  any  act  which  amounts  to  piracy  by  the 
law  of  nations,  and  yt  liable  to  the  f(^lowil*g  punishment  :— 

(a.)  To  cd^th,  if  in  committing  or  attempting  to  commit  such 
crime  the  offender  murders,  attempts  to  murder  or  wounds  any 
person,  1^  doee  any  act  by  which  the  life  of  any  pennn  is  likely  to 
be  endangered  ;  '     ■  *' 


(ft.)  To  imprisonment  tor  life  in  all  other  oaae^. 


rwt 


IMV  vr  kr  ik«  tow  •tmm 


in  reference  to  piracy 


the  Royal  Commissioners  in  their  report  on  the  English  Draft  Code  say,—' 

•<  The  Bill  contained  a  deOnition  of  Piracy  by  the  law  of  NaiiofU.  We  h4ve 
■'  thought  it  better  to  leave  this  offence  undefined,  as  no  definition  of  It  wouldM 
■'  satisfactory  which  is  not  recognized  as  such  by  other  nations ;  and  after 

(J)  See  Most's  case,  cited  ante  p.  70.  ' 

i|||||2)  Bcott'scase,  5  New  Newgate  CalenduL  284^  1  Bith.  HewdKr.  L.  Com.  s.  477. 
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states  be  SSlty  u  Z.T«S  •T'i  °"'«'"  "PM^e  bightet&T.-  °^  *"«"«""^ 
enemies  can  ne^r  cffif^  '•  "^  *'  """"'^r  "  «  not ;  for  ifu*«  -IS^®''  respective 

cerUin  actioa8'iSMcvn^^iP^'"iP*'  Imperial  statulM  rAUtin<r  .*     ^ 

»mmMi<mftom«nrfo~S»iS„.    "W'miI,  under  oobuTof  mr 

nhrflam  .„;.  «^„  wki!K°L°i?;°°<'"  !"«•"<»  of  .^^" 
rottMv «„'„,{ <^„ BriSmbieS^SJ.  "J'  •«  «f  'oetllitjr  „, 


(ft.);  Whether  a  BriJ»T     k:    "''  '^**^'»  «»«°»^es      "- ■  "  "^^ 
wi^the^Stln^^^^  .ny  place 

Bnt.8h  ahip,  and  throws  overbSS3'l*'HS«'''°^'  *»*«"  i°to  «^y 

(I)  Hteoh.  Oen  V  n.  r   a.  ..  ~ • — r—^ , — 


place 


(3Mrn»t.l54;Arch.Cr.Pl.ABv9.»^»« 
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(i.)  turns  enemy  or  rebel,  and  piratically  runs  away  with  the 
ship,  or  any  boat,  ordnance,  ammanition  or  goods  ; 

(ii.)  yields  them  up  voluntarily  to  any  pirate  : 

(iii.)  brings  any  seducing  message  from  any  pirate,  enemy  or 
rebel  ; 

(iv.)  counsels  or  procures  any  persons  to  yield  up  or  run  away 
with  any  ship,  goods  or  merchandise,  or  to  turn  pirate  or  to  go 
over  to  pirates ; 

(v.)  lays  violent  hands  on  the  commander  of  any  such  ship  in 
order  to  prevent  him  from  fighting  in  defence  of  his  ship  and 

goods !  /     .        .. 

(vi.)  confines  the  master  or  commander  of  any  such  ship  ; 

(vii.)  makes  or  endeavours  to  make  a  revolt  in  the  ship  ;  or 

Id.)  Being  a  British  subject  in  any  part  of  the  world,  or  (whether 
a  British  subject  or  not)  being  in  any  part  of  Her  Majesty'f  domi- 
nioDM  or  on  board'  a  British  ^hip,  knowingly— 

(i.)  ftirnishes  any  pirate  with  any  ammunition  or  stores  of  any 
kind ;  ,  "  • 

(ii.|  fits  out  any  ship  or  vessel  with  a  design  to  trade  with  or 
supply  or  correspond  with  any  pirate  ; 
l^iii.)  conspires  or  corresponds  with  any  pir&te. 

ISO.  pitmU«*iM«awitiiYt«i«Hc««i«Misw«a«ur«. — ^Everyone  ia 
iruilty  of  an  indictable  offence  and  liable  to  suffer  death  who,  in 
committing  or  attempting  to  commit  any  piratical  act,  assaults  with 
intent  to  murder,  or  wounds,  any  person,  or  does  any  act  hkely  to 
endanger  the  life  of  any  person, 

A  foreigner  charged  with  committing  ap  offence  within  the  jurisdiction  of  the 
Admiralty  of  England  cannot  be  tried  arid  .punished  in  any  Canadian  Court 
without  the  leave  of  the  GovemorOeneral.  U)  '  '  ■  , 

ISO.  N««fl«kU«vptMitM. — Every  one  is  gtult)y  pf  an  indictable 
oifence  and  liable  to  six  months'  imprisonment,  and  to  forfeit  to  the 
owner  of  the  ship  all  wages  then  due  to  him,  who,  being  a  master, 
officer  or  seaman  of  any  merchant  ship  which  carries  guns  aad 
arms,  does  not,  when  attacked  by  any  pirate,  fight  and  endeavour  to 
i^Bfend  himself  and  his  vessel  from  beinff  taken  by  such  pirate,  or 
'who  discourages  others  firom  defending  the  ship,  if  by  reason  thereof 
the  ship  fiUls  into  the  hands  of  such  pirate. 


(i)  Bee  article  542,  poil. 
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HEADING  OP  INDICTMENT 

The  Jurors  far  our  Lady  the  OuA«„ 
"The  Jurors  flutherpre|ient  that 
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OBtMINAL  CODB  .OK,pANADA. 


«„H  h«in<T  sfi  assembled  tonether  did  then  and  there  make  1  great  noise,  and 
??^bTbegl  aT?^nM76r  sometime  to  disturb  tke  peace  tumultuo^isly. 

RIOTOUS  DESTRUCyjON  OP  BUILDINGS.  -^ 

,  with  two  other  persons  at  least,  did- 


A,  on 
unlawftiHy. 


to  ft  certain  dwellinghouse  situate  arid  being  at  "i^*"®" 

Ld  W^eaWe  pos^ssion  of  B.  and  unlawniily.  forcibly  and  with  a     , 
Xl  expel  ,*nd  put  out  the  sdld  B  fr^  the  said  dweflmghouse  in  -^ 
cely  to  cause  a  breach  of  the  peace.  ^ 


Ulv  riotously  and  tujnultuously  assemble  together  to  the  disturbanoe 
of  the  SSiic  iS'and  wUh  force  d^unlawMly  demoUsh  and  puH  down 
(or  begin  to  dimoiish  40.)  a  certain  buUdin|  of  B.  .       .    .       ^ 

.  .'      RIOTOUS  DAMAGB  TO  BPILDINGS. 

».    „„         ,  at  .  with  two  other  parsons  at  least,  did  uiriaw- 

ft.nJ  ^?ntniislUnd  tuinultuously  assemble  together  to  the  disturbance  of  the 
pic  Pce,ld  wiS&  tJnlawftilly  i«jure  and  damage  cerUm  machinery 

°     ■  .  FC«GIBM5  ENTRy.  ^  r 

A  nr  and  Dob  unlawftiUy,  forcibly  and  with  a  strong  hand 

did^i^'iSto  a^ce^in  dwe.Unghou»  sltoa^  arid  b^^^  and  then 

in  the  actual  and 

strong  hand  did  l-^-  ,—    .       ,     , ..      ..,_» 
a  manner  likely  to  cause  a  breach  of  the  peace.        ^ 

'       '    ADMINISTERING  AN  UNLAWFUL  OATH. 

"       nt  did  unlawfully  adnlinister  and  cause 

S^ln?orl3Sgto  aSiS^wftil  asi«latlon  and  cotrfederacy ;  and 
,  Sb  ^id  «)S  "nd  fngagement  was  then  and  ther«  taken  by  the  said  B. 

';  TAKING  AN  UNLAWFUL  OATH. 

/v»»ni««  at  oiflMl— -did  unlawftiUy  Uke  a  certain  oath  and  engagement 
piSSSS^e"  r«^Sl);rS/bm)  ;^e  Ihe  said  A  not  being  then  compelled 
to  take  the  said  oath  and  engagement. 

^PIRACY.  ''  .      u. 

A  B  .nrl  fi  on  With  force  of  arms  upon  the  high  seas,  to  wit, 

.  „i^'/,n  hn.rH  »  ftartftin  ahlD  c^led  the  Alabama,  In  a  certain  place  upon  the 
l°l°oZ  Sfi^ntSttM  WuM  lS«m  BaltimirtJ  in  the  United  States  of 
5S»^M  tSftonrA  to  aLTu^  certain  mariners  to  the  Jurors  aforesaid 
^^^  tiSi  «,S  tJwro  beUuf  unUwftiUy  piratically  and  vlolenUy  make  an 
:^^Xmte^Si^i^S^te»  .^d  danger  of  tteir  lives. 
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do 


w  F»»«»A>iM*«w...... .■■■■.■■ L?^.*?* **!*. n 

«i.    Bfd. 


do 


'roan. 


*»  if'**"  *^^-^- •••.*.■ "■••• 

ss  te"'««^«»-.»iu«-'.:;::::;:-c;x • i     do 


'"^KLr****' 


_Ubor 
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loe 


Sciuiia  pUteL  ato. ,  to  minor 

aalUng^td,  eto.,  wittuwt  ketp: 

nccffd i""rv ', 

HsTing  mapon  Hrhm  inntoa 

Hating  /we^an  With  iatant  to  do 
injury '•'■•• 


$M^or  •  monthi  wltli 

or  without  harMsbor. 
IH«diuc(or$aofliia. 
tMflaa;  in  da&olt 

puinaat,  U  dar*- 

U  final  or  on 


lOV 

no 
iii# 

116 

lit- 
•117 
,118 


ufe. 


pointing  flreixm 

Carrying  oSkndTa  weapon. . 
Carrying  ahaath  taOTe*. . . .. 
Sala  of  arma  in  W.  W.  T. . . . 


PoiMMing  weivoni  naar  Fob.  Worka. 
ConoaaUng  do        ,      do 

Selling  liqnori  eto.,  near  Pnb.  Worka. 


Amreyiny  Ugnora  on  H.  H.  Shipa. 


one  montlL 


fine 

•ne,  or  S  montba 
"   or  without  hard 


finer  or  8  montha 
'  or  witfabnt  hard 


/(Two 

«.  Cjuattces). 


Samjaaryll 


juaUeea).' 


)e,  or  thirty  diqra. 

o>  thirty  daya.. 

..^  or  thirty  day*.. 

flnoi  or  8  montha 

..both 

lat  onawe :  fM  and 
ooetai  aadSmonthain 
default.  BTaay  otbar 
oOtttoe:  aame penalty 
and  •montha,.,. 

ttoilna;  and  one  month 
indebnlt ,.. 


LIMITATIOir  OP  TIMB  FOR  PROSECUTING  0PPBNCB8 
UNDER  TITLE  II. 


Art.   65.    Treason,— except  (a)  and  {b) : 
j,    «      69.    Treasonable  omnce : 

"      83.    Opposing  reading  Riot  Act : '  < 

"      JHonlawk  drilling:       /      ^ 

"    102.    Having  armi^:  '      . 
Art.  103.  ■ 


»'  105. 

M  106. 

'<  107. 

"  108. 

"  109. 

"  110. 

"  111.^ 

«  113.    Revising  to  deliver 

^"  1  If.    Coming  a^ed  near 

"  lire.'  '"■' — "  — 


Improper  t|8e  6r  offensive 


Lying  m  wait  neair 


3  years.     (See  Art.  55tl|a|. 
3  years.  do        \ 

lyea'r.       (See.  Art.  551  |c). 

6  months.  (See  Art.  551  (||l). 

6  months.  do 

'I  '     I 
1  month.  (See'Art.  551 


'justice :  I  year.     (See  Art.  6 
1  year.  do 

lyaair.  do 


■m 


181.  Jadieiitiw 

offence  and  Hable  t 
(a.)  holdijifrtmv 

orofalep'elature. 

or  attempts  to  obta 
valuable  conaideral 
anything  already  d 
omitted,  by  him  in 
member ;  or        •< 

(*.)  corruptly  gi, 
person,  any  sach  bri 
omission. 

NoprosecuUoh  forar 
the  leave  of  the  Attorn? 

In  reference  to  the  offi 
miMioners,  in  their  renoi 
"  offences  affectii^tlira 
'•ormfnisterial^cSi.'' 
periury  and  other  me^ 
'  from-Iawmi  custody 

"exceDJSr""  P""*"^ 
except  the  prosecutioni 

P"'"''?  that  the  Jaw  0 

W^ugfit  it  right  in  on 


(«)  8eeartl0te544,jx>rt. 
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TITLE  III. 

PART    IX,  - 


OOBBUPTION  AND  DISOBEDIENCE. 


>^' 


"  from-lawftil  custodv     r^  "^ 'he  8*ine  kind,  or  bv  esMninV?!.    "*  ?'""^'  *y 
"  except  the  oroa^SSn^  ii  V  ^^  "°  "*»  of  the  ktorf  h  J    "'^'  "  ^  s^^ere 
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accept  or  attempts  to  obtjyn  for  himBelf,  or  for  any  other  person,  anv 
money  or  valuable  consideration,  office,  place  or  employment,  with 
the  intent  to  interfere  corruptly  with  the  due  administration  of 
instice  or  to  procure  or  facilitate  the  commission  of  any  cnme,  or 
to  protect  ft-om  detection  or  punishment  any  person  having  com- 
mitted or  intending  to  commit  any  orittje  ;  or 

(b.)  corruptly  gives  or  offers  to  any  such  officer  as  aforesaid  any 
such  bribe  as  aforesaid  with  any  sufh  intent. 

Under  article  3  (si  •'  pkacb  officer  includes  a  mayor  warden,  reeve,  sherilf, 
"  detmtv  sheriff,  she^ff-s  officer,  and  justice  of  the  jpeace,  and  also  the  warden , 
••  Iteeber  or  (tuard  of  a  penitentiary,  and  the  gaoler  or  keeper  of  any  pnson,  and 
"  anvpolice  officer,  police  constable,  bailiff,  constable,  or  other  person  employed 
"  for  the  preservation  and  maintenance  of  the  public  peace,  or  for  the  service 
"  or  execution^pf  civil  process." 

Under  article  3  (w),  "  poblic  officeb  includes  any  inlatftl  revenue  or  customsv, 
"  officer  officer  of  the  army,  navy,  marine,  militia,  North-west  mounted  policaor 
•<  other  officer  engaged  in  eqforcing  the  laws  relating  to  the  revenue,  customs, 
"  trade  or  ijavigation  of  CJanad*'.'^     .      j        > 

188.  nMAi«p««tk»«*vOTaM«M.— Every  one  is  guilty  of  an 
indictobte  offence  and  liable  to  a  fine  of.  notp  less  than  one  hundred 
dollare,  mi  not  exoe^ding  one  thooaanddbUars,  and  to  imprisonment 
'  for  a  term  not  exceeding  one  year  and  no*  less  than  one  mon^,  and 
in  default  of  payment  of  sncb^fine  to  impriaoDment  for  a  flirther 
time  not  exceeding  six  months  who—  ^ 

(a.)  makes  any  offer,  proposal,  gift,  loan,  or  promiiBe,  or  who  gives 
or  offers  any  oompensataon  or  oonaideratiim,  directly  or  indirectly, 
to  any  official  or  person  in  th^  employment  of  the  Government,  or 
td  any  member  ofhiafdMily,  or  to  my  pram  under  fas  control,  or  for 
ki$  benefit,  with  intent  ta' obtain  the  «B8i«ai^  or  influence  of  such 
official  or  person  to  promote  either  the  j^urmg  of  any  contract 
with  the  i^emment,  for  the  pdrformanoe  of  any  woA,  the  doipg 
of  any  thing,  or  the  famishing  of  any  goods,  effects,  fi)od  or  mate- 
rials, the  execution  of  any  such  contract,  or  the  payment  of  the 
price,  or  consideration  stipulated  therein,  or  any  part  thereof,  or  of 
any  aid  or  subsidy,  payable  ipreapecttiwreof;  or 

(6  )  bftjpg  an  official  or  person  in  the  employm«nt  of  the  Govern- 
mwit;' directly  or  indireotly,  acoepU  or  agrees  to  accept  or  allows 
to  be  •oceptecTby  aiiiy  penwn  under  his  c<mtioi,  or  for  hw  benefit, 
any  such  offer,  pn>paial,,gi£t,  loan,  promirip,  oompensation  or  consi- 
deratiOB  ;  or  \ 

((.)  in  the  case  of  tenders  being  called  f<ir  by  or  on  behalf  of  the 
GovemiBent,tortheperfi)rmanoe  of  anyvVorit,  the  doing  o(  aay. 
tWng,  or  the  fhrnishing  of  any  goods,  effects,  food  or  materials,  ^ 
directly  ot  indirectly,  W  himself  or  by  the  agen«5y  of  any  other 
peraon  on  his  behrif,  with  inteiito  obtjUn  tjjpb  contract  therefor, 
Sther  for  himself  or  for  any  ither  persoo,  proj^Mes  to  Aake,  or 
makes,  any  gift,  loan,  offer  or  promise,  or  oflbrs  or  glVea  amr  oopsWfr 
ration  or  oompensation  whatsoever  to  any  person  tendering'Tor 
such  work  or  other  service,  or  to  any  met^  of  kiiJuMi/,  or  other 
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CORRUPTION  AND  DISOBEDIENCE:       { 


f^Z^J^^&Si^Z  Tt^T^-J^^^^^^^  tend! 
I'avmg  withdrawn  such  tender  •  o?  '"''"P«°««t«  «r  reward  him  for 

inc^m,i°,r^iS^  directly  or 

hi*  benefit,  f,nj  BncK^tt^ZVJZ.^'''^-  "'^^^»  control,  171 

P«n«atio„,  aa/a  conBiferS'of'^^^^'^'f;' <*°^^^^^^ 

having  withdrawn  such  tender  ;  or  withdrawing  or  for 

^ir^^^rf^r^Z'l'h^t^t^''  f  '"^^  (>o..ernment.  i^ceives 
f  his  family,  or^'LZ^£"S^l'^'^'y  T-'^""^^  ^^^  -"S 
loan,  promise,  compenaati^  or  ««f^^'  '^■'^'"  **«  *««e^^  any  ffift 
money  or  oth^rwT^SJm  Jny  pS^Th^r  ^^^^^^^^^^  etLf^ 
favouring  any  indiv  Aual  in  tL^?^l!I^**'"T^«'''  ^°^  ««««««  or 
soever  with  tL  Government  or  1^^^^''^  T^  ^'"'"^'^^  ^^*t- 
loan,  promise,  compensation  or  co^deSn     of""  *°^  '"^^  ^•^' 

demands,  exacts  or  rec^i^i  fr^m  an/n^"""*"''  **^  ***«*!  therS 
or  reward,  for  procurin/S>m  Se^J^  '''°'  ""^  compensation,.^' 
claim,  or  of  an/portion^wS)f  or^^™"'^''.*  *^«  P*y™««t  of  M   ' 
appointment  of  himsJff  or  of^Jv  Jtl  '  F'''^°«  or*7urthering  Ye 
or  employment,  or  WprocuS Ir  Lte' *^.f  ^  office,  |laS^ 
himaeffor  any  other  peSon    of  f  nt  ™     .®T«^  **■«  obtaining  for 
from  the  Government ;  or  offe™   p^S«  '  ^""^  ^'■'^*'»«'-  ^Siefit 
under  the  drcumstancU  and  fo^'tfecZS  .f  P*^?,*^  ^'^''^  P«^«; 
any  such  compensation,  fee  or  Jewar?^  aforesaid,  or  any  of  thenj 

any%'a*iSitta,°2^^^^  ^^  ^-™-nt  thi^ugh 

one  year  before  or  after  SdS^fnT^  IT?  ?^  ™'^*«*'  «^  ^^Sn 
sion  m  writing  of  the  head  nf/K  ^t'^out  the  express  permis- 
deaUngs  have1«en ffi,  t w4f  of  irK'*"""*  with  whicraS 
hm,  makes  any  gift,  ,;,iS' Sn^LTs^^fT'^'^^""  «^*"  ^« '^P^" 
thing  to  any  employee  oi- offiS  off )./ /?^^  °'°°*^'  °»atter  or 
member  of  the  fanUly  of  such  SL  ^vernment,  or  to  ^ 

under  his  6ont«,l,  or^for  Ws  benXC'  ''  "®"^*^'  ^'^  *°  W  P?i« 

e4VsSj'Xv;?&su;h'td^^^  t^emment,de4ds 

b»a^f,orbyor1£«SSrotE^;J^T*5:  or  indi^dt^^by 
or  allows  any  member  ff  U?  famflt  ^  **"  ^°'"  **'«  ^"^A*.  or  p/rmite 
to  accept  or  iBceivel      ^     °"^f  '  *''"  ""^  P«™on  under  his  SnSo? 

(i.)  any  such  oommisBion  or  reward  j  or  .         ^  . 
-Jthin  ^e  said  priod  of  one  year  withonj  tL 
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any  claim  or  demand 
contract,  either  direct 
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U^terials,  and  having  or  expecting  to  have 
against  the  Gktyemment  by  reason  of  such 

^^„^^a^^,  „.,„„^ ly  or  indirectly,  by  himself  or  by  any  person 

on  his  behalf,  subsoriliee,  fumibhei  or  givee,  or  pronaises  to  subacribe, 
furnish  or  give,  any  money  or  other  valuable  consideration  for  the 
pnrpoB©  of  pr^lifidiibfAg  ©lection  of  any  candidate,  or  of  any* 
number,  i  liuiiijPPlipiWirf Iijiil  i  ii  lii  a  legislature  orto  a  Parlia- 
ment, or  wiWtbe  Hit«nt  in  anjj  wky  of  influencitig  or  affecting  the 
result  of  a  provincial  or  Dominion  election. 

2.  If  the  v^ue  of  the  amount  or  thing  paid,  offered,  given,  tSi||ied, 
promised,  received  or  subscribed,  as  the  cas^may  be,  exceeds  one 
thousand  doWoAs,  the  offender  under  this  section  is  liable  to  any  fine 
not  exceeding  such  value. 

'  3.  The  words  "  the  Government  "  in  this  section  include  the 
Government  of  Canada  and  the  Govemmeilt  of  any  province  of 
Canada,  as  wel^  as  Her  Majesty  in  the  right  of  Canada  oi*  of  —^ 
province  thereo" 

No  prosecution  for  any  offence  under  this  article  can  be  commenced  after  the 
expiration  of  two  years  from  its  commission.  (I)  ^  ,  ■"' 

The  provi8ion8t'X)rthis  and  the  next  article  are  alrn^t  wholly  taken  froiB;^55 
Vict.,  0.23..  ■  --^^  ■^"'   '*»- 


1S4.  otii«re«M«^i«»«««».—]&verv  person  copvi^tedo 
under  the  next  preceding  section  shall  be  in<Sa] 
with  the  Government,  or  of  holaing  any  contract 


ti 


contjfactf 
with,  fromf 
contract. 


public  officer  is 
((ears'  imprisonment 
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or  under  it,  or  of  receivibg  any  benefit  under 
R..S.  C,  c.  1T3,  88.  22  and  23. 

ISO.  l%iieh  •rtraat  by  pfibUc  •fltcMf,— Evfi 
guilt>-*8f  attlndictable  offiapce  and  liable  to  five , 
wbcti  in  th^  (Hflcharge  of  tm  duties  of  his  office,  cOnnmits  any  fraud 
or  \ni|ch  of  troBt  affeotingithe  public,  whether  such  f^ud  or  breach 
^of  i^it  would  have  been  criminal  or  not  if  committed  against  a 
private  person. .  ^    k  n^     \ 

■  /        '    '*•  • 

Ml.  C9rwmf$^wrm«tit^  imjgdnUApmt  •Milra.— Every  oncisguilty 

indictable  {||i»nc«^nd  liHRe  to  a4ne  not  exceeding  one  thon- 

Bnd  (tollaffl  a?id  If^t  lesiiAhan  one  hun^  dqUara,  jnd  to  imprison- 
ment Ibr  a  term  not^xcieding-two^ffars  (pd  not  less  than  one 
montfe,  and  in  drfip^Dfe|>ayiaeut  of  such^jpie  to  imprisonment  for 
«i\»ther  ttiia  uoteiceeding  six  montha, Hrho  directly  or  indirectly— 

(a.)  ii^^n»ny  offer,  proposal,  gift,  loan,  promise  or  agreement 
tQ  pay  orwre  anjf  money  or  otb«r  material  compensation  or  consi- 
deration fa%ny  member  of  a  mtinicipal  council,  whether  ih*  same  is 
to  inure  toi'^is  own  advantage  or  to  the  advantage  of  wy  other 
person,  for  the  purpose  of  inducing  such  member  either  to  vote  or 
to  abstain  ftrora,  voting  at  any  meeting  of  the  council  oi  which  he  is 
a  member  or  at  any  meeting  of  a  committee  of  such  council,  in  favonr 

(I)  See  article  551  (6),  poj(.  '^M^=  ' 


LNoproseouUonfofan 


(>)  See  article  551  (ft,,  I, 


Wf 


iT^I 


"  COEBUPTION  AND  DISOBEDIENCE.  gft 

deration  to  anv  member  Jr  to  anroffltr  of  r°'^"^*^*'"^''  '^°«'- 
the  purpose  o/inducing  him  to  Jd  S  nr.^^  •  "'""♦"P*^  «<>»°oil  for 
Paaong  of  any  vote  or  §,e  SantS^  of  Sn^r^l^  °^  1>wvenUng  the 
favonr  of  any  person  ;  or  »'*°**°«  *>^*ny  contract  or  advantage  ih 


i^V^X^t^^Ar'^ld^^^^^  P----  «««ement 
deration  tdany  officer  of  «  ™,    •  patenal  compensation  or  ©onS 
inducing  him  J  SrJ^.*  T!^^^^^^.  ^r  theTpuJp^e  of 


deffin  to^^yTffir:^?l%>«K^-^^^^  or  eonsi 

inducing  him  I  pe^^r/oJ  aZSS^roS?""^"  ^^.  ^^^f  PH^P^e  o| 
p^curmg  or  pre W#the  ^^ZlZZr^^^^ZizW  ^" 
JiL?T«*P'«°»b«roroffloerofamnn;«i«„.  ..      7     ''*''' 


Crf  ^  lw»-  ~  i-'x«rmanoe  of,  any  official  act  <  or     ' 

->^-^^7X''l^^'^£''Z^'  ^-«t  «-Pt«  or 
agreement,  comp48ati4SJlon«HL?*^P*^^'  «'**'  loa°.  promise 
mentioned  •  or  In^nsfdl^n  Ci^"«^  this^ctio?  bSore' 
votmffinfavonrof  oratraiw  „„J      ®°''  ^^^  or  abstains  from 

quest?on,orperform8'prSt,8ZmTrfo^?'*^'°'^«>'^^^^^^^ 

(«.).att^5ta  by  any  threat  ''^^^^'''"^S'^yof^oia  act;  or  • 
other-unhi^l  mS  t^hnt^'  ""PP'^^ion  of  the  truth  or 

council  in.givingorTthS»l£?gTi8^vote^^  *  °»«^Spa 

measure,  motion,  im^IiitiorOT^fl^^T^  *°/»7<>"'- of  or  against  any 

f''^rattnlr^r;^-^^^^^^ 

I*n«>n,  or  to  peSi  S^iS^f^„f**r^*^*.^'»^"  o?  3 
J^rm^rp«^fi,,,,,^S»^^^^  aid| 

Mct,btelS&tK,1SS%rtoSi^f^  one  w  goil.;^  „f  „ 


^ytyr?^r'f^t'"^^'^. .' 
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to  any  other  penalty  thereby  inottrredforfeito  any  right  which  he 
may  have  in  t^e  office  and  is  disabled  for  life  from  holding  the  Mme. 
1     2.  Every  one  is  guilty  of  an  indictable  offence  who,  directly  or 
indirectly— 

(a)  receives  or  agrees  to  receive  any  reward  or  profit  for  any 
interest,  request  or  negotiation  about  any  office,  or  under  pretense  ot 
using  any  such  intereS,  making  any  such  request  or  being  concerned 
in  any  such  negociation  ;  or 

(b  )  eives  or  procures  to  be  given  any  profit  or  reward,  or  makes 
or  procures  to  be  made  any  agreement  for  the  giving  of  any  profit 
or  reward,  for  any  such  mterest,  request  or  negotiation  as  afore- 
said :  or 

(c)  solicits,  recommends  or  negotiates  in  any  manner  as  to  any 
appointment  to  or  resignation  of  any  office  in  expectataon  of  any 
reward  or  profit  ;  or 

(d)  keeps  any  Office  or  place  for  transacting  or  negotiating  any 
business  relating  to  vacancies  in.^r  the  sale  or  purchase  of,  or 
appointment  to  or  resignation  of  offices. 

The  word  "  office  "  in  this  section  includes  every  office  in  the  gift 
of  the  Crown  or  of  any  officer  appointed  by  the  Crowfa,  and  all 
commissions,  civU,  naval  and  miUtary,  and  aU  places  or  employments 
in  any  public  department  or  office  whatever,  and  all  deputations  to 
any  such  office  and  every  participation  in  the  profits  of  any  office  or 
deputation. 

A  person  convicted  of  an  offence  under  this  artiple  is  liable  to  five  years 
imprisonipent.  (I) 

18S.  iM«*k«di«M  «•  •  Btirta**,— Uyery  one  is  guilty  of  an  indict- 
able offence  and  liable  to  one  year's  imprisonment  who,  without 
lawful  excuse,  disobeys  any  Act  of  the  Parliament  of  Canada  or  of 
any  legislature  in  Canada,  by  wilftilly  doing  v»y  act  wh>h  it  forbids, 
or  omitting  to  do  any  act  which  it  requires  to  be  done,  U^ess  Bome 
penalty  or  other  mode  of  punishment  is  expressly  providedxby  law. 

189.  DUokodimee  of  •ir^«H  of  €•«».— Every  one  is  gmUy  of  to 
indictable  offence  and  liable  to  one  year's  imprisonment  who,  without 
lawful  excuse,  disobeys  any  lawful  order  other  than  for  the  payment 
of  money  made  by  any  court  of  jtisticCi  or  by  any  peiinn  br  body  of 
persons  authorized  by  any  statute  to  make  or  giTesodh  order,  unless 
iome  penalty  is  imposed,  or  other  mode  of  proceediQ^;.iB  expressly 
provided,  by  law.  ' ; 

140.  ir«ci«et  •tp^em  •mtme  to  raitvMM  rt««.— Every  one  is  guilty 

of  an  indictable  offence  and  liable  to  two  years'  impiisonment  who, 
being  a  sheriff,  deputy-sherifT,  mayor,  or  other  head  officer,  justice  of 
the  peace,  or  other  macistrato,  or  other  peace  pfflcer,  of  any  county 
city,  town,  or  district,  having;  notice  that  there  is  a  riot  within  bis 


(1)  8ee  article  951  post. 


4. 


--w 


^#..i?. 


Jarisdiction,  wi 
preaaiog  such  i 

See  comments  i; 

fif *•  „**«»^ 

«?Utyofanind 
who,  having  n 

"heriff,  deputy-fi 
P®»<».  n»agi8tra< 
"Monable  excui 

one  is  guilty  of  I 
sonment  who,  ha 

any  sheriff,  depnl 

peace,  magistrate 

.arresting  any  pei 

excuse  omits  so  t. 

148.  ■!•«•■«, 

guJty  of  an  indict 
who,  beinff  a  sheri 
or  other  officer  ei 
or  process,  wilfVil]^ 
or  wilfully,  and  w 
the  writ,  warrant 
thereto.    fi.8.C.,  c, 

Under  the  terms  ol 
"  °'[!f„1e'-  against  ai 

po«,  the  amount  of  th( 
sentence. 

144.  •k«tM«ttM 

Bivt'Ty  on©  is  gujity 

imprisonment  who  1 

™8  execution  of  his 

.     i.  Every  one  is  in 

two  years'^  imprisoni 
jMtices  of  the  peace 
1«rtoafineofonehii 

Jf)  ^^yjeace  qffic 
•otingmaijofwiyi 

(6.)  any  person  in 
?£><^,  or  goods  < 
JtS-C,  c.  162,  s.  34. 

J^'}^^  distincUon  beU 


■3:' 


■'% 

¥  ■ 

Pi? 

s    ,  -v^.,  *  JV            '      ,  .*        ,^t  - 

p^ 

''^'i>fw'f;:*iii^!r 

*''    ^^^ijn^.^kw^'''?^^^ 


*'°°°"-'"«""*l«1.84,*U,p.M. 
one  u  guiltj  of  an  indictewT^^T**'  *"  •»»**i««  •»»!«•  — w^. 

»£SS  ?"'■«■  Wr&' 'r"r"'  ■« »»» 


(i.)  any  psreon  in  ffll 
S''")?«,,o' goods  or 
«.S.C.,  c.  162,  8.  34. 
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MISLEA-DING  JUSTICE. 

145.  pertnry.— Perjury  is  an  assertiOa  as  to  a  matter  of  fact, 
-opinion,  beUef  or  knowledge,  made  by  a  witness  in  a  judicial  pro- 
c^ing  as  part  of  his  evidence,  upon  oath  o^  J"?'^*^^"'  7^^**?^ 
such  evidence  is  «iven  in  open  court,  or  by  affidavit  or  otherwise, 
and  whether  sucjf  evident  is  material  or  na*,  such  «?f«/t}OJ».  f"°K 
known  to  such  witness  to  be  false,  and  being  intended  by  him  to 
mislead  the  court,  jury,  or  prson  holding  the  preceding.  Evidence 
in  this  section  includes  evidence  given  on  the  voir  defe  and  evidence 

^?  Bv^^'w^n^i  a  w^ess  within  the  meaning  of  this  sectioii  wbo 
actually  gi^  his  evidence,  whether  he  was. competent  tq  H  «  witness 
or  jQ ,  and  whether  his  evidence  was  admissible  or  not.  • '  ,;' 

3   Every  proceeding  i^  judicial  within  the  meaning  of  this  sectic  n 
which  is  held  in  or  under  the  authority  of  any  .court  of  justice,  or  v 
before  a  grand  jury,  ot  before  either  ilie  Senate  or  House  of  Com-^ 
mons  of  Canadi,  or  any  committee  of  either  the  Senate  or  Hon*?  of^ 
Commons,  or  before  any  Legislative  Council  Legislative  Assembly 
or  House  of  Assembly  or  any  committee  the?bof,  empowered  by  law    • 
to  administer  «yn  oath,  or  before  aQV  justice  of  the  peace,  or  any.,-, 
arbitrator  or  umpi".  o^  ^f  person^  body  of  persons  antfidnsed- 
bylaworbyanystlltute  in  force  for  the  time  W  to  ny^ke  m   i 
inauirv  and  take  evidence  therein  upon  oath,  or  before  any  legp- 
trLnil  by  w^cn  any  legal  right  or  liability  caJ.  be  establj^ed,  w 
before  any  person  acting  asS  «ourt,  justice  or  tribunal.  hav^A^pgwOT 
to  hdd  such  judicial  proceeding,  i^hether  duly  eon^tutedofmt^dm 
whether  the  proceeding  was  d^ly  instituted  or  not  before  such  ootfj 
person  so  a«  to  aMhorise  it  or  him  to  hold  the  proceeding,  cmda£tm 
iuch  proceeding  \vas  held  it  a  wrong  place  «r  was  otherwise  mail 

4.  Subornation  of  perjarf  is  counselling  or  procuring  a  person  to 
commit  any  perjury  which  is  actually  committed.  >  ■  •  , 

"      140.  Every  one  in  guilty  of  an  indictable  oflbnce  a!id  liable  to 

fourteen  years'  imprisonment  who  commite  pequil  or,«siWrnatiou 

of  perjury.  .4'  ^,        *3«^"     - 

2  If  the  crime  is  committed  in  order  to  procure  the  conviction  of 

a  person  for  any  crime  punishable  by  death,  or  imprisonment  for 

'  sev0n  years  or  mOi«,  the  punishment  may  be  imprMonment  for  Uft^ 

R.s.c.,c.i64,8.i.    .^,     ;.  ;     .  »  "->    .t^v 

See  article  221,  pojt.  .  .  ~     \.    «     ^* 

TheRoval  GommiSMonere  say  that,  in  rt-aminft  the  section  of  their  draft  coflft| 
reSn/trperSrrthey  proceeded  on  the  principle  that  the  guilt  and  dangor jP 
peSry  conS  iX' atteVpting  by  ft'Jf  H"! '»  "^^f 'f*^*  %^"'  it  titt  >\ 
exercising  judicial  functions  and  tha|.  ifcseej^ed  to  them  "  «»' d«X 'l  'ome  ) 
..  p*9on  wflo  has  done  this  should  escape  frctominishment   f  he  cal  shew^  sQme,  J 
•   ..  defect  in  the  constitution  of  the  t^ibiSal.  t»Wah  he  sought  to  mi«l«*4,  or  t*ma      , 
"error  in  the  proceedings  themselve^.'  :^^^  '^  '  ^ 


fjilE 


.#• 


«    \ 


MISI^fiADINO  JUSTfCE. 


Of  the  CSVn  r^^,°''^'^^'''^^'^onot^p^^  part  of 

altogether  SremJn  ^M,"  '  '^".'^  ,»"'•  '"'^  Is'Thu    mad« Tn '''^"■'*!"»  ^««on     • 
false  sweariDR  u.  i^«i  .'^  *  P"'?'-  ^ro*  the  law  of  En^U„H  °  P?^'f*^^  '^'^s. 


ILtDSTBATIOIIS. 


•JJI  i-  V.  litocklar.'io  Leigh  678  "  -  T* 

"-  L. /.  I  c.  b.  R.  49.      '        ,,j^  ^ 
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J*- 


1?^ 
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'«!?»• 


^      ■(«  Thonlas  v.  Piau  |  tj  /'   A  n  <i  A^'  *. 
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■  *h/  ■. 

■IK. 
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1*i 
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m.^Mkil  .*v,;!^f«i!fuy!?.Mji    1'- 


>ii^ 


v^^ 


■  i,-*' 


t.-*'. 
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"  sanction  of  his  religion,  that  a  thing  stated  or  to  be  stated  by  him  is  true, 
"  made  to  a  civil  officer  authorised  to  receive  it ;  and  an  affirmation  is  a  modern 
"Statutory  device  whereby  those  whose  consciences  are  oflended  by  such  an 
"  aooeal  to  God  place  themselves  without  it  in  th6  iike  civil  ^sition  with  those 
"  who  have  taken  the  oath.  It  is  similar  to  the  oath  but  omlt»  the  appeal  to  the 
"  Deity,  and  substitutes  the  word  '  affirm '  for  the  word  '  swear    "  ( I ) 

Under  tlie  Canada  Evidence  Act  1893  sees.  ?3  and  24,  (2,  «  witness  who 
objects,  on  grounds  of  conscientious  scruples,  to  Uke  an  oath  may.  instead  of 
being  worn  solemnly  affirm  to  tell  the  truth  ;  and  iiis  evidence  is  to  have  the 
same  effect  and  render  him  liable  to  the  same  pumnhment  for  penury  as  if  he 
were  sworn. 

Proof— The  proof  necessary  to  convict  a  person  accused  of  having  commiHed 
neriurv  must  necessarily  be  something  more  than  the  evidence  oi  »  ■«iu«le, 
witness  •  or  it  would  be  simply  one  oath  against  another,  and  therefore  where 
there  is  'only  one  witness  to  swear  to  the  falsity  of  the  stetement  charfed  »s 
neriurv  the  evidence  of  that  one  witness  must  be  conflrmed  by  proof  of  oir«»- 
stances  strongly  corroborating  it,  as  for  instance,  by  the  production  and  proo* 
of  a  letter  written  by  the  accused  contradicting  his  sworn  testimony  m  question 
Article  684  provides  that  the  evidence  of  one  witness  shall  not  be  ^pcient  ' 
convict  "  unless  such  witness  is  corroborated  in  some  material  particular  «• 
"  evidence  implicating  the  accused."  (3) 

The  material  particular  in  which  corroboration  is  necessary  is  the  falsity  ' 
the  statement  alleged  as  the  perjury.  The  pther  facts  such  as  the  judir 
iiBoceeding  in  which  the  statement  in  question  was  sworn  to  or  affirmed,  t , 
administering  and  taking  of  the  oath  or  affirmation,  and  the  making  of  il.. 
statement  under  oath  or  affirmation  may  be  proved  in  the  same  manner  and  Ij\ 
the  same  evidence  as  in  any  ordinafy  case.  , 

If  in  two  causes,  or  in  one  at  different  examinations,  or  at  one  eximination,  a 
witness  swears  to  two  opposite  and  irreconcilable  things  he  commits  perjury  by 
that  one  of  the  two  statements,  which  fs  false  but  not  by  that  one  which,  is  true. 
And  though  what  he  siid  when  he  told  the  truth  may  be  shewn  In  evidence 
against  him  on  an  indictment  for  the  false  statement,- still  there  must  be  testi- 
mony over  and  above  his  own  contradictory  statements  as  to  which  ot  them  is 

false.  |4i 

Penury  is  committed  only  where  there  is  the  intent,  ttf  testify  falsely;  and 
'  where  professional  advice  is  honestly  acted  upo?  it  may  negative  this  intent. 
Thus  where  a  lawyer  reduces  a  man's  oral  statement  to  writing-  and  the  latter 
havinK  confidence  in  the  former  swears  to  the  writing  under  the  impression-tlmt 
it  does  not  differ  in  meaning  from  the  oral  words,  there  is  no  perjury,  though  in 
fact  it  does  differ  and  is  wrong.  (5)  And  if  through  a  mistake  of  one  who  draws 
ui)  an  affidavit  or  through  a  misreading  of  it  to  the  deponent,  or  from  any  other 
cause  the  latter  in  good  faith  believes  its  contents  to  be  what  they  are  not,  he 
does  not  become  a.  perjurer  by  swearing  to  a  falsehood  therein,  while  under- 
standing it  to  be  something  else  which  is  true.  (6) 

If  a  man  swears  to  a  thing  of  which  consciously  he  knows  nothing.  He 
commits  perjury  ■  for  the  declaration  of  a  witness  is  that  he  knows  the  truth  of 
what  he  says,— that  is,  that  it  is  to  his  knowledge  that  what  he  says  is  true, - 
and  if  he*  is  really  conscious  that  he  does  not  know  it  he  means  to'^weaf 
falsely.  (7) 

Section  4  of  the  R.  8.  C.  c.  154,  is  unrepealed,  and  is  as  follows : . 


5ie 


>* 


(1)2  Bish.  New  Cr.  L.  CoiM|. 

(2)  Beeliie  Canada  BvidflB, 

(3)  See  Article  684  post^T^ 

(4)  Heg.  V.  Hughes.  I  CoVft 
(51  U.  8.  V.  Stanley,  ft  M^^an 

Cr.  L  Com.,  e  1046. 

(6»  Jesse  v.  8..  20  Ga.  156,    69. 

(7j  Byrnes  v.  BVmos.  102  N.  V.  4.  9 


1018. 
Act  1893,  post. 


J 


I,  409 ;  U.  8.  V.  Conner,  3  McLean.  58|3 ;  2  Bi»h 


> 


See  remarks  undei 
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Xn'fo  ^^*^P«^««d^«g  ^adeTr  teien^  examination 

E«      '^^  Pnwecuted  for  such  wriJi?  ,-f^f  "  him,  direct  such, 
judge  or  cotamwsioner  a  reft«nnXi^*^  •'  ^i  "  ^^e'^  appears  to  siioh 
may  commit  such  pe^nTorr^tdtT^"'^i^P''^«onA^^ 
terra  sittings  or  seSdon  of  anySt  havJ^/"^'*^*^  ""«'  th^^ert 

peraiit  such  person  to  enter  into  J^^^L  P^.'^^'^^as  coram  tted  or 
rt^ient  snw'Ses/conditSforthl?^^  with  one  or  morl 

¥f  next  term,  s  ttin^  rSsffon  1„h  ^^^^'T ^  «f  «"cfa  persoTS 
^d  take  h.8  trial  and  not  ie^'fthr^  S"*  ^^  ^'  then  suSler 
reqaire  any  jperson.  suT  juC  orl'T  ^*''""*  l^a^e.-^  m*; 
intoarecognWncecondit3t^„!Z^r""*':*'*'°^«  fit,toente? 
«uch  person  so  directed  to  ^^^^Til^^P^'^^  «««^«t 

and  Uabirto*8j^S'*~5!f'7o°e  «  guilty  of  an  indictable  offenr.« 
authorized  by  la^to^Se  XTr'**  '''^«'  be^^g  requiJ^  ,r 
soJeran  declawtion,  thZuwn^tSL"**"*  ^  *>»th,  afflrJatSn  or 
amount  to  perluryiV^adeTrjuXurp^^^--*  which  wSuW 

See  remarks  under  articles  145  and  146.        «'  "       *■        .  ' 

148.  oti«r  iw.  -M-.-Every  on*^s  guUty  of'tjerinr,,  ^u 
(«.)  bavinir  taken  n,.«.„^  .  *Tfv  or  perjuiy  who— 

or  WdL^Xe  W  an^LT^'^f  ^'»^  solemn  declaration 

deposes,  swears  to  or  makes  an  vfifl^iW*°'*™'^o°  or  affidavit 
^    W«tterortWng;or  *"^^*''^«*«t*^»t«Stoan3.eu7fJct:     . 

imi  dSii&,:ilK^  S&T'J'  ^^^  «•*^  ^fflmation  , r 
statement  fgr  so  v^riSi^'^tS  *'''*^*P**«®«  *«  t^«  tru!bo?Vv 

'd^fflfontr^afflS^tl^^  -^^"^rS  ^KltSl^ 
ata^ment,  affidavit'^^g'^a^on^i^dSit^^^^^  ^4^3         i 

whold  or  .ny  part  thereof.    8.8.0,^1?^  2;      ^^  ""*'^*' '"  ^^^ 

S^»  dedar.ti^,  out  o?thrpr;vfuc?^^^^^  a^nSon  *' 

j;.^"u;^r:f^i»rS^^ 
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ration  were  made  before  a  competent  authority  in  the  province  in 
which  it  is  used  or  intended'to  be  used.    R.S.C.,  c.  164,  s.  3. 

150.  F.u« -ttrtejiK^ifi— Every  one  is  guilty  of  an  indictable 
offence  and  liabre  to  two  years'  imprisonment  who,  upon  any  occasion 
on  which  he  is  permitted  by  law  to  make  any  statement  or  declara- 
tion before  any  officer  authorised  by  law  to  permit  it  to  be  made 
before  him,  or  before  any  notary  public  to  be  certified'  by  him  te 
such  notary,  makes  a  statement  which  would  amount  to  jierjury  it 
made  on  oath  in  a  judicial  proceeding.  '     ■ 

In  rrference  to  this  provision  the  Englisti,  Commissioners  say : 
<<  It  may  toe  doubtfiil  whether  this  is  at  present  even  p  common  laW  mis- 
<'<<lemearior ;  but  we  feel  no  doubt  thai  it  ought  to  be  made  indictable, 

151.  »*i,i4«itt«««»ia«ee.— Every  one  is  guilty  Of  all  indictable 
offenceandliaWetosevenyears' imprisonment  who,  >i?fith  intent  to 
mislead  any  court  of  justice  or  person  holding  any  such  judicial  pro- 
ceeding as  aforesaid,  flibrioAtes  evidehoe  by  any  means,  other  than 
perjury  or  subornation  <  if  perjury. 

''  Fhbricating  evidence  is  an  offence  which  is  not  so  commoil  as  perjury,  but 
"  which  does  occur  and  is  sometinwp  detected,  An  instance  occurred  a  lew 
<•  years  ago  oii  a  trial  Ibr  shooting  at  a  man  with  intent  to  murder  him,  wh.m 
"  the  defence  was  that  though  the  adcused  did  Are  offa  pistol,  it  was  not  loaileii 
"  with  ball,  and  the  bifly  intent  was  to  frighten.  Kviderace  was  given  that  a 
"pistol  ball  was  found  lodged  in  the  trunk  pf  a  tree  ndsrly  m  the  hne  from 
"  where  the  accused  flrfed  to  where  thta  prosecutor  stood.  It  was  afterwards 
••  discovered  that  the  ball'had  been  placed  in  the  tree  by  those  concerned  in  the  ^ 
<•  prosecution,  in  order  to  supply  the  missing  link  ^i  the  evidence.  S"ch  an 
"offence  is  as  wfcked  and  as  dangerous  an  offence  as  perjury,  but  the  punishment 
"'as  a  common  law  c«fende.  (if  irrisapective  of  (tonspiracy,  it  be  an  offenpe),  is 
"  only  One  andampri^dment."    Royal  Commissioners'  Report. 

of  an  indiotable  offence  who  c6nB|)JwiH  jlbvprosecuto  any  perswi  mt 
anyall€KiBd  offence;  knowing  sucWpfrsoiitQ  be  innocent  tjiei-eof,  and 
shall  triable  to  the  followihg  puliishment;;  ^   ,  - 

(a)  To  imprisonilient  for  fourteen  year*  if'siich  person  might, 
upon  b^viotion  for  the.  alleged  oflfence,  be  aeiitenced  to  death  or 
Imprisonnaent  lor  life  ;  ,#  ^  , 

th  )  To  imprisonment  for  ten  years  If  suoh  person  migKt,  upon 
conviction  ^dr  th«  alleged  offence,  be  seiitenoed  to  imprtaonment  for  ^ 
.  any  term  lees  Uian  life. 

l'^BSs^«Mt»i»M'te«  mx^  wttMM*  MiMrttr.— Eit^iry  ju8ti«e  of 
the  peaoe^mher  jwrson  who  administers,  or  causes  o*  allows  to  be 
administered,  or  reoeivee  or  causes  or  allows  to  be^received  any  oatB 
or  afflrmatlon  touching  any  matter  or  thing  wMwrsuob  >uati<»«r. 
other  person  has  hot  juristliotion  or  cojjniaance  by  mta»  law  m  fam 
at  the  time  being,  or  authorised  or  required  by  any  •ttcli  ^»^"»^ 
of  an  indiotable  offence  and  liable  to  a  flne,n<»te»<»«iamg  MWtfJOars,  ^ 
or  to  impriionraent  for  any  term  not  exooeding  tIMfee  montlw.      . 

1.  NotUng  berdn  contained  shi^tl  be  construe* Jo  «rt««i  to  tap 


V*" 


MISLEADWG  JUSTICE 


oath  or  affirmation  before  any  iOflti««  ir.  -  -  ^^ 

the  preservntion  of  the  i^acToffW  •°y°»atterorthinir  touching, 
of  any  offence,  or  to  an/Tth  or  aT^^^^^^  *"*^  or  ptthme^f 
byanylawof  Canada,orbyanvtS  p^'?''  ^"'"^  or  au.hoS 
oath  or  affirmation  is  ^S  ^^Jf^-  «{,^te  province  whereS  S 

otter  fa,,c«„„.r^  .„,5^„J?^'«P^™«^ or r|ii„^^^ 
7*fg«bee»n,e  before  him  in  ih.S     ?''?y*«"<»'™taiitMfiT 

8CHI!DCLt    A.         4- 


thia 


>^of 


glared  b«foi*eiie 

•    at;  .^       '    ,    '  -  ^ 

A.  D.,  18     ."       , 

"°t  i^/b»  w.;;;^^:!;^^^'gi.>e.»  4, Xafc 
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(c.)  Accepts  any  such  bribe  or  other  corrupt  consideration  to 
abstain  from  giving  evidence,  or  on  account  of  his  conduct  as  a 
juryman ;  or  ^  0  • 

(d.)  v^jfiJfully  attempts  in  any  other  way  to  obstruct,  pervert  or 
defeat  tlie  course  of  justice.    RS.C,  c.  1*73,  s.  30.         j.  "      ' 

BMfcwie«»y— Sub-section  (6)  covers  a  common  law  offence  called  embracery. 
Some  of  the  old  English  statutes  against  embracery  are  the^  Edward  3,  c.  10,— 
entitled  "  The  pwiis^ment  of  a  Juror  that  is  Ambidexter  find  taketh  money  " ; 
the  34  Edward  3,  c.  8,— entitled, "  The  Penalty  of  a  Juror  taking  reward  to  give 
"  his  verdict"  ;Tthe  38  Edw.  3,  Stat.  1,  &  12,— entitled  'The  punishment  of  a 
"  Juror  taking  reward  to  give^verdict  and  of  Embracers"  ;  and  the  32  Hen.  8, 
c.  V,— entitled  "The  Bill  of  Braoery  and  Buying  of  Titles."  The  preamble  to 
this  statute  says,  "  that  there  is  nothing  within  this  realm  .that  conserveth  the 
'•  king's  loving  subjects  in  more  quietness,  rest,  peace  and  good  concord  than  the 
"  due  and  just  ministration  of  his  laws  and  the  tr^e  and  indifferent  trials  of  such 
"  titles  and  issues  as  have  to  be  tried  according  to  tjie  laws  of  the  realm ;  which 
"  his  aost  royal  majesty  perceiveth  to  be  greatly  hindered  by  maintenance, 
"  embracery,  champerty,  subornatioa.  of  witnesses,  sinister  labor,  buying  of 
"  titles  and  pretensed  rights  of  perii(Mi8  not  being  in  possession ;  whereupon 
"  great  perjury  hath  ensued,  and  "much  inquietness,  oppression,  vexation, 
"  troubles,  wrongs  and  disinheritance."  The  statute  then  goes  on  to  enact, 
among  other  things,  "  that  from  henceforth  all  statutes  heretofore  made  con- 
"  ceming  maintenance,  champerty  and  embracery  shall  be  put  in  due  execution  ; 
'<  and  that  no  person  do  hereafter  unlawfully  retain,  for  mamtenance  of  any  suit 
"  or  i^ea,  any  person  or  persons,  or  embrace  any  freeholders  or  jurors." 

An  old  law  dictionary  contains  the  following  description  of  the  offence. 
"  Emkraceor.  He  that  when  a  matter  Is  in  trial  between  party  and  prfrty  comes 
"  to  the  bar  with  one  of  the  parties,  having  received  some  reward  so  to  do  knd 
•'  spealcs  in  the  case,  or  privately  labors  the  jury,  or  stands  in  the  court  to  survey 
•'  or  overlook  them,  whereby  they  are  awed  or  inQuenced  or  put  in  fear  or  doubt 
"  of  the  matter.  But  lawyers,  attorneys,  etc.,  may  speak  in  the  case  for  their 
"  clients,  and  not  be  embjpiceors.  (1)  If  the  i»rty  himself  instructs  a  juror  or 
"  promises  any  reward  fo>  his  appearance  then  the  party  is  likewise  an 
"  embracoor.  And  a  juror  may  be  guilty  of  embracery  when  he  by  indirect 
"  practices  gets  himself  sworn  on  the  tales  to  serve  on  one  side." 

Blackstone  defines  embracery  as  "  an  attempt  to  inQupnce  a  jury  corruptly 
"  to  one  aide  by  promises,  persuasions,  entreaties,  money,  entertainments,  and 
"  the  like."  (2i  And  Hawkins  says,  "  It  seems  clear  that  any  attempt  whatso- 
"  ever  to  corrupt  or  inQuence  or  ipstruct  a  jury,  or  any  way  to  incline  them  to 
"  be  more  favorable  to  the  one  side  than  the  other,  by  money,  promises,  letters, 
"  threats  or  persuasions,  except  only  by  the  strength  of  the  evidence  and  the 
"  arguments  of  counsel  in  open  court  at  the  trial  of  the  cause,  is  a  proper  act  ot 
"  embracery ;  whether  the  jurors  on  whom  such  attempt  is  made  give  any  verdict 
"  or  not,  or  Whether  the  verfitct  given  be  true  or  false."  (3) 


l^UI.  r«M>««Matnr  i  i"  i  •  nimr  —^""--y  one  is  guilty  of  an 
indictable  offence  and  liable  to  a  fine  not  exceeding  the  penalty 
compouaded  for,  who,  Slaving  brought,  or  under  colotir  of  bnnging, 
an  action  against  any  pwson  un<fer  any  penal  statute  in  order  to 
obtain  from  him  any  penalty,  conpodmb  the  said  action  viitkovt 
m4er  or  etmsent  of  ths  court,  whgtker  my  offence  hat  in  fact  been 
committad  or  not    B.S^C.,  o.  113,  a.  31. 

This  article  ap|riies  to  qui  tarn  a^ons. 


(H  Go.  Lit.,  369 ;  I  Hawk.  P  G.  Curw.  ed.  p.  467,  s.  4, 

m  4  BLXSom.  tM. 

(»)  I  Hawk;  P.  C.  Curw.  ed.  p.  466.  s.  1. 
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(a  y  publicly  advertisee  a  reward  for  the  return  of  any  property 
whieh  fias  been  stolen  or  lost,  and  in  such  advertisepient  uses  any 
words  purporting  that  no  questions'will  be  asked  ;  or 

(h')  nlakes  use  of  any  words  in  ^ny  public  advertisement  pur-^ 
porting  that  a  reward  will  begiven  or  paid  for  any  property  which 
has  been  stolen  or  lost,  without  seirang  or  making  any  mquiry  after 
the  person  producing  such  property  ;  or 

(c  ^  promises  or  offers  in  any  such  publieidvertisement  to  return 
to  any  pawnbroker  or  other  person  who  advanced  money  by  way  of 
loan  onfor  has  bought,  any  property  stolen  or  lost,  the  money  so 
advanced  or  paid,  or  any  other  sum  of  money  for  the  retij^rn  of  such 
property  ;  or  ^ 

f     (d.)  prints  or  publishes  any  such  advertisement.    RS.C 
,8.  90. 

The  time  within  which  a  prosecution  for  an  offence  under  (dj  may  be 
commenced  is  limited  to  six  months.  (1)  * 

158.  Si«ntBS  totoe  deelawitio-  ««exeeatfon  of  JadcmcBt  •t  death. 

—Every  one  is  guilty  of  an  indictable  offence  and  liable  to  two  years 
imprisonment,  who  knowingly  and  ifrilfully  stgns  a  false  certificate 
or  declaration  when  a  certificate  or  declaration -is  required  with 
respect  to  the  execution  of  judgment  of  death  on  any  prisoner. 
I^.  S.  C,  c.  181,  s.  19. 


c.  164, 


^" 


PART     XI. 


\ 


ESCAPES  AND  RESCUES. 

> 


"  In  reference  to  the  Somewhat  intricate  subject  of  escape  and  rescuft  we  have 
"  made  distinctions,  which  are.  we  think,  insufficiently  recognisfldby  the  existing 
"  law,  between  the  oommissibn  of  such  offences  by  peaee  office>6  and  gaolers, 
»  and  by  other  persons."    Royal  Qommissioneii' Report.  ,    \   ^ 

',  1(I». '■•tat**  tar**  wlille  u»«WM»to»e*«f  ^»ft»»""«««*— ?5^«7 

o^  is  guily  of  an  indictable  offence  and  liable  to  two  years  impn- 
sonment^ho,  having  been  sentenced  to  imprisonment,  is  afterward^ 
and  before  the  expiration  of  the  term  for  which  he  was  sentenced 
at  large  within  Canada  without  some  lawfiil  cause,  the  proof  wboreot 
shall  lie  on  him. 

1«0.  A..i«itac  «•«»»«  or  prteoneM  of  w.r.'-Evei^  one  is  guilty 
of  an  indictable,  offence  and  liable  to  five  yeaw*  imprisonment  who  » 
knowingly  and  wilftiUy— 

(o.)  assists  any  alien  eneoiy  of  Her  .Mi««ity,  bwiig  a  prisoner  of 


\  war  in  Canad 
^detained  ,•  or 

'^  X*)  assists}] 
on  h^s  parole  ii 
place  where  he 

■1«1.  Brmhl 

offence  and  Hal 
violence  bi-eaks 
any  other  perg 

.     '•*•    Att«IB|l 

Jndictable  offeno 


to  break 


any 
155. 


breach 
8.  5 


prison, 


thei 


By  article  3  (u\  >• 
,^'''™«tory  prison.  J 
witJi  the  commlssioi 

such  prisoner. 
JM''P';'sonerconfln 

ofart.cleJ6l;butiti 
where  in  getting  over 
some  loose  bricks  it  w 

Under  article  161  t 

,^Sr' to  constitute 
should  succeed  in  rega 

To  consUtute  a  priso 
^"8t  he  broken,  or  ?h^, 

the  prison  dooA  thev  » 
or  if  he  otherl^  e%a 
not  be- guilty  ofanTi 

prisoner,  who  was  con V 
«f  correction  by,  tyina  ( 

«V''«  y<^^-  on  the  "oD 
Without  mortar,  some  0 
supposed  accidentally) 

JU'l^es  were  unanimous!] 

»pr.sonment.wfflta' 
^'*)  Of  artSs'ie"' 

'•*)  R  V.  Haswell,  R,^-, 
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he 


95 
may  be 


if')  assists  anv  anoh  t,«-»^  . 


offence  and  liabl^fn'!lL**  ~"®^®^  one  ie  eoiltv  of- 

violence  bJks  any  p^^  S'-^.'  ^"^PrisonSnf  wto  V t'**'^'^ 

T,::r;:  "^^^  *^™'— ^^^ 

155,  s.  5.  '"'"   ^t^  '"tent  to  escape  thereCoi'""it'*5.'"^^^^^ 

such  prisoner.    '"'"''««  ''''»««'f.  or  by  a  third  person  ^  ^^mtf""!  •=''«S 
if  a  prisoner  confined  in  nnic  "  ""«^»  to  release  any 

P"soner.  who^wes^co'^vSed  oft!  '^""  «»  ««S^°)  7n  »Iw'r«'  ^^  ^^^ 
»'  correction  bv,  tvin»  ♦„     .  o/norse  stealing  mftrin  h;.        «aswell's  case  (k 

Without  mortar  soni^r^^'^^  ^'a"  was  a  ranlf  n?^  ''.®"  S^S'nst  the  wall 
'"Pposed  acSntanV  n'tfr  ^^'^  ^i^^^wn  fc^jf^f.^  P^ced  loosed 
whether  there  was  si.Ph  ir  ^^'''''^  o^er  the  wall  Vr  ^d  ""^  prisoner  (it  was 
{"•Whether  it  amounted  t^T*^  T*^  «"  ^  co^stffi tWr^""^",  ^^od  doixbi!! 
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Under  Ihe  terms  of  sub^ction  la)  of  articles  165  and  166,  a  rescue  is  the 
deliwance  of  a  prisoner  from  lawful  custody  by  a  third  person,  or  assistance 
renderedby  a  third  perSbn  to  any  prisoner  in  escaping  or  Attempting  to  escape 
from  lawful  custody. 

168.  I5.c»i.«  from  eostody  or  fro.,  prteo..— Every  one  is  gmlty  of 
an  indictable  offence  and  liable  to  two  years' impriaonment  who—  , 

(a.)  having  been  convicted  of  any  offence,  escapes  ftx>m  any  lawful 
custody  in'wnich  he  may  be  under  such  cpnviction  ;  or 

ib.)  whether  convicted  or  not,  escapes  from  any  prison  in  which 
he  is  lawfully  confined  on  any  criminal  charge. 

164.  Everyone  is  guilty  of  an  indictable  offence  and.  liable  to 
two  years' imprisonment  who  being  in  lawful  custody  other  than  as 
aforesaid  on  any  criminal  charge,  escapes  from  such  custody. 

165.  A..totta«  to  ••eoiKu— Every  one"  is  guilty  of  an  indictable 
offence  and  liable  to  seven  years'  iniprisonment  who— 

(a)  rescues  any  person  or  assists  any  person  in  escaping,  or- 
attempting  to  escape,  from  lawful  custody,  whether  in.  prison  or  not^ 
under  sentence  of  death  or  imprisonment  for  Ufe,  or  after  conviction 
of  and  before  sentence  for,  or  whift  in.^Qch  custody  upon  a  charge 
of  any  crime  punishable  Avith  death  or  imprisonment  for  life  ;  or 

(b  )  being  a  peace  ofllcer  and  having  any  such  person  in  his  lawful 
custody  or  being  an  officer  of  any  prison  in  which  any  such  person 
is  lawfully  confined,  voluntarily  and  intentionally  permits  him  to 
escape  therefrom.  i 

166.  Every  one  ip  guilty  of  an  indictable  offence  aifa  liable  to 
five  years'  imprisonment  who —  \ 

(a )  rescues  anj^  person,  or  assist*  any  person  in  escaping  or 
attempting  to  escape,  from  lawful  custody,  whether  in  prison  or  n«t, 
under  a  sentence  of  imprisonment  for  any  term  less  than  hfe,  or 
after  conviction  of,  and  Wore  sentence  for,  or  while  in  such  cuatody 
upon  a  charge  of  «ny  prime  punishable  with  imprisonment  for  a 
term  less  than  life  ;  or 

(b  )  Woe  a  peace  officer  having  any  such  person  in  his  lawful 
custody  or1)eing  an  officer  of  any  prison  in  which  such  person  is 
lawfully  confined,  voluntarily  and  iht^ntionaUy  permit^  him  to 
escape  therefrom. 

167.  Every  one  is  guilty  of  an  indictable  offence  and  liable  to 
two  yea'rs'  imprisonipent  who  with  intent  to  facilitate  the  escape  of 

"  any  prisoner  lawfuUy  imprisoned  conveys,  ot  causes  to  be  conveyed, 
anything  into  any  prison.    ; 

168.  iTBUwftiUy  iw»«iri"«*prt»oBor'o  4to«ii»nj».— Every  one  is 
guilty  of  an  indictable  offence  and  liable  to  two  years  imprisonment, 
who  knowingly  and  unlaWfWly,  under  colour  of  any  pretended 
authority,  directs  or  procures  the  discharge  of  any  prisoner  not 
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FORMS  OF  INDICTMENT  UNDER  TITLE  III. 


A.  commitfc 
at 

committed  by 
swearing  to  th 
time  of  the  alle 
in  Port  Arthur 


HEADING  OF  INDICTMENT.  (1) 

In  the  {name  of  the  Court  in  which  the  indictment  is  found). 

The  Jurors  for  our  Lady  the  Queen  present  that  ( Where  there  are  more  couhts 

than  one,  add  at  the  beginning  of  each  count) : 
"  The  said  Jurors  further  present  that        , 


Same  as  last 

And  the  juroi 
perjury  by  the  s 
^   unlawAiUv,  die 
perjury. 

TAKING^  RKW. 

On 

and  receive 
account  of  helpin 
promissory  note 
B.  (or  as  the  cast 
to  trial  for  such  t 


IX    ' 


i>  . 


^ATEMBNTS   OF    OFFENCES. 

NEGLECT  TO  SUPPRESS  RIOT.  »  "         ^ 

On  at  the  City  of  .within  the  jurisdiction 

of  A,  then  being  the  Mayor  of  ancl  present  in  the  said  City  of  there 

was  a  riot,  and  the  said  A,  then  having  notice  thereof,  unlawfully  and,  without 
any  reasonable  excuse  did  then  and  there  omit  to  do  his  duty  as  such  Mayor  in 
suppressing  the  said  riot. 

OMITTING  TO  AID  PE^GE  OFFICER  IN  SUPPRESSING  RIOT. 

On  '  at  the  City  of  there  was  a  riot, 

and  that  A.  B,  and  C,  theti  and  there  present,  being  called  upon  and  requested 
by  D  a  peace  ofBcer  in  the  exercise  of  his  duty  in  that  behalf  to  render  him 
their  assistonce  in  suppressing  the  said  riot,  did  unlawfully  and  without  any 
reasonable  excuse  then  and  there  refuse  and  omit  to  do  so.  ^ 

PERJURY. 

A  committed  perjury  with  intent  to  procure  the  conviction  of  B.  for  an  offence 
puniSbable  with  imprisonment  for  more  than  seven  years,  namely  robbery,  by 
swearin^n  the  trial  of  B.  for  the  robbery  of  c.  at  the  Court  of  Quarter  Sessions 
for  the  cTOhty  of  on  the  day  of 

18       ;  flrst,  that  he,  A.  saw  B.  at  on  the 

day  of  ;  secondly,  VS^t  B.  asked  A.  to  lend  B.  money  on  a  watch 

belonging  to  C. ;  thirdly,  *c. 


(t)  See  as  to  requisites  of  indictment.  Articles  608  to  619  Inclusive. 


On  the 
prisoner  confined  i 
on  a  criminal  chai 
or  prison,  by  then 
or  prison  and  by  , 
of  stone,  parcel  of 
then  and  there,  to 
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3      1J3    JFrmndi  upon 
(1)  Th«  oflaaoM  nnin  1 
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PERJURY. 
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^^A.  committed  perjury  on  the  trial  ofB.  at  a  Court  orn      . 

SUBORNATION  OF  PERJURY 

pe^ury.^  '  — '  and  procure  the  .id  VL  do  and  'colit  the  siS 

T"  ""^"  r^^  ^^--  -  -OVER  STO.EN  PROPER;. 

acco^ntThelpin,  to  .^cov«  "''''''  ««  ^  '^^'^d^r'anAs''''  ^°"•"P"y  '«'^e 
promissory  note  fr  »  ^„«  f  J*  *"*'^''»  Piano^ior  twentv  ^.n     P'^^'ence  and  on 


On  the 


TABLE  OF  OWfflCES  UTOEB  TITLE  In. 

» 

WDIOTABLB  GFPBNOES.  (i) 
PvauRKaar, 


m     Cojjjptton   ^  j„d^.   „^  ^^ 


l»a     OorrBption,rfiito;^i,y^;;^; 


IM    *»»**oftreiibypobUoo«o«, 


■  .^'*  ""*•'  QoT-^ 


■<Ai^:%^(J|tt!^i.1^i£!u^^&J.>'U-t-i--«iu.44'crC*>$.    >     'ii' 


If" 


rp^M-l 


100 


CRIMINAL  CODE  OF  CANADA. 
INDICTABLE  OFFENCES  {Coniinued). 


Bo. 


U 


AST. 


Oorrnpt  pnotloei  in  moiiioipal  affiin. 


187 


138 
139 
140 
lU 

142 

143 


Sell^g  offictB,  Ac. 


OmnroB. 


Puaumnirr 


Diiobedience  to  a  aUtuta 

DiBObedienoe  to  ordera  of  OoorV. 
Neglect  of  peace  otBcer  to  aappren  not 
Negleot  to  aid  peaoa  offloer  in  anppieaa- 

Ingriot "J •••• 

Neoleot  to  aid  peace  oOcer  amiting 

oifender.  „ » •• .  ••  •  • 

Hiacondadt  of  officer*  entraate^  with 

wananta)  etc 


$1,00|)  flae  and  1  jean, 
alao  (  month*  estrai  in 
dehnlt  of  pajriug  flne. 

FiTe  Tear*.  (See  Artiole 
9U)  Ditability  ttom 
hololng  office* 

One  year  .X 

One  year 

Two  year* 


One  year 

Six  month*. 


Ofaatrncting  pnblie  officer, . . 
Obatmctlng  peace  officer.  (1) 

Perjury 


15 


Oormptly  taking  reward  tor  helping  to 

recover  atoled  property. 
AdTertiiing  rewiurd  for  alDl 


167 
168 


Snbomation  of  peijniy . 

ralaeoatha 

Falae  Mataneitt* 

Fabricating  evidenoe 

Conapiracy  to  bring  falae  aocnaation. 

Adminiaterlng  oatha  withont  aathoritgr 
Coirnpting  Jorora  or  witnee*** 
Compounding  penal  aotlona . . . 


Fine  and  Impriaonment. 
(See  Artidea  934  A  951). 

Ten  yean 

Two  year* 


Fourteen  year*  and  life 


Fourteen  year*. .. .-. 

,'BeTen  year* 

Two  year* 

~  iTanyean 

year*  and  t« 

lar* 

fine,  or  three  laonth* 

_    ryaiu* 

Fine,  not  exceeding  pen- 
alty oompoondedfor 


„_ alDlen  property 

StoaiBg  itaue  peittficate  of  exeontiag 

death  eantenoe 

Being  at  large  while  ondar  aenteno* 
Aauting  eacape  of  priaonera  of  war 
Prlion4>reach 

Attempted  

'cnetody 


ScTen  year*.. 
$SSO  penalty.. 


cwjapei 


ivaon  ^^^ 

Bd^^flBkMCh. 

fM^^^Bnutody. 

I  ptlJoSmoT  aaaiating  eeeape 


Beacning  pAi 

ConTeyiaf  anything  into  priaon  to  aid 

Unli^r&ily  proauTinr  priioner'*  dii- 
charge. 


TUBirKAIi. 


Twoyaen... 
Two  years... 
Eiveyaan  . . 
Seren  year*. 
Two  year*... 

Two  years . . . 


Sup.  Ootut  (Jr.  Juris. 


do 

Oen'l  or  Qu'tei  Seaa. 
do 
do 

do 

do 

do 

do 
do 

do 

do 
do 
do 
do 

do 
do 
do 

do 

do 
(STUOoart. 

CtaB'l  or  ()u>ter  Seaa. 
Sup.  (JouTtOr,  Jnria. 

do 

do     ^ 

do 

do 


SeTcn  year*  and  8  year*. 


Two  year* . 
Twoyeara. 


THT 


do 


do 


do 

\ 


yote. 
triable  t 

i?^c2irt  oToSMnToToMitolieSroa'lhiTittorOOT  exoluaiTe  Juriadlction  orer 

theae  offence*,  but  in  relation  to  them,  it*  Jurisdiction  t*  ooBoarrent  with  that  of  the  Superior 
Oooits  of  CMmlnal  Juaitdsotion.  (9) 

Aft  t5e,  Ba«<,  empowers  CJourt  to  order  in  addition  to  sentence  that  defendant  glre  security 
tor  Aitni*  good  behaTionr,  and  on  oonWotloa  totoBme**  panlahabl*  with  At*  years  or  lasa  to 
inflict  a  flne  In  addition  to  or  in  lieu  of  any  olhai;  puniahment. 


Note.  Art.  930, 
<not  otherwise  ej 
referred  lo  in  Art 


h)  Thia  aOteioe  beside*  beinf  tndkteUe  Bay  also  be  tried  summarily  befcte  two  jusUoea  and 
in  that  caae  the  punishBMnt  oint^eoBTiettOB  ia  6  montba  with  hard  labor  or  $100  flne. 
(S)  See  Article  840,  f)Mt.  .r 
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(See  Art.  5516) 
(See  Art.  55 1  J). 


"^f*-    ?^- frauds  upon  the  Government  •  t«,    J 

36   Corruption  in  Municipal  affairs  •  tI  ^""^■ 

^l^tPM'?*'-P'-''Prieto7puSinjr.  ^^"^  ^"'''■ 
advertizement  offering  regard 
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102   .  CRIMINAL   CODE   OF   CANADA. 


TITLE  IV.  )  • 

OFFENCES  AGAINST  RELIGION,  MORALS  AND 
PUBLIC  CONVENIENCE.      . 

PART    XII. 
OFFENCES  AGAINST  EELIGION. 

170»  BiMpk«Moaia  uiMta. — Every  one  is  guilty  of  an  indictable 
ofiPence  and  liable  to  one  year's  imprisonment  who  publishes  any 
blasphemous  libel. 

2.  Whether  any  particular  published  matter  is  a  blasphemous 
libel  or  not  ia  a  question  of  fact.  But  no  one  is  guilty  of  a  blasphe- 
mous libel  for  expressing  in  good  faith  and  in  decent  language,  or 
attempting  to  establish  by  arguments  used  in  good  faith  and  conveyed 
in  decent  language,  any  opinion  whatever  upon  any  religions 
subject. 

A  blasphemous  libel  is  said  to  consist  in  the  publlcalion  of  any  profane  words 
vilifying  or  ridiculing  God,  Jesus  Christ,  the  Holy  Ghost,  the  Old  or  New 
Testament  or  Christianity  in  general  with  intent  to  shock  and  insult  believers, 
or  to  pervert  or  mislead  the  ignorant  and  unwary  ;  and  if  a  publication  be 
"  full  of  scurrilous  and  opprobrious  language, — if  sacred  subjects  are  treated 
"  with  levity,  if  indiscriminate  abuse  is  employed  instead  of  argument, — then  ii 
"  (lesign  to  wound  the  religious  feelings  of  others  may  be  readily  inferred.  Bui 
"  where  the  work  is  free  firom  all  offensive  levity,  abuse  and  sophistry,  and  is,  in 
"  fact  the  honest  and  temperate  expression  of  religious  opinions  conscientiously 
"  held  and  avowed,  it  is  not  a  blasphemous  libel."  fl) 

In  one  case  Mr.  Justice  Brskinesaid  :  "  It  is  indeed  still  blasphemy  scofflngby 
"  or  irreverently  to  ridicule  or  impugn  the  doctrines  of  the  Christiafi  faith,  yet 
"  any  man  may  without  subjecting  himself  to  any  penal  conse<juences,  soberly 
"  and  reverently  examine  and  question  the  truth  of^  those  doctrines  which  have 
been  assumed  as  essential  to  it?'  [i) 

The  Royal  Commissioners  in  their  report  say  in  regard  to  blasphemous  libel  that 
they  deem  it  inexpedient  to  define  it  otherwise  than  by  the  use  of  that  expression. 
They  then  go  on  to  say,  "  As  however  we  consider  that  the  essence  of  the  offence 
"  (regarded  as  a  subject  for  criminal  punishment)  lies  in  the  outrage  it  inflicts 
"  upon  the  religious  feelings  of  the  community,  and  not  in  the  expression  of 
"  erroneous  opinions,  we  have  added  a  proviso  to  the  effect  th»t  no  one  shall  be 
"  convicted  of  a  blasphemous  libel  only  for  expressing  in  goo4  faith  and  decent 
"  language  any  opinion  whatever  upon  any  religious  subject.  We  are  informed 
"  that  the  law  was  stated  by  Mr.  Justice  Coleridge  to  this  effect  in  the  case  of 
'•  R.  v.  Pooley  tried  ai  Bodmin  in  1857.  We  are  not  aware  of  any  later  authority 
"  on  the  subject" 


■v 


(1)  Odgers  Libel  and  SI.  440,  441. 

(2)  Shore  v.  Wilson,  9  Clark  and  Pin.,  524-5. 
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those  who  have  i 

by  lawf\il  means 

Lord  Chief  Justi 

Ramsay  and  Foo 

"  fundamentals  ( 

"  blasphemous  lil 

By  article  634  ; 
plead  the  truth  ( 
public  benefit.  ] 
which  cannot  be 

171.  Okstni 

an  indictable  o£ 

(a.)  by  threi 
endeavoui-s  to  o 
in  or  from  celel 
church,  chape], 
worship,  or  in  o 
burial  of  the  d* 
ct  156,  8.  1. 

173.  Ttoi«.« 

an  indictable  of 
strikes  or  offers  i 
the  pretence  of  e 
or  other  ministei 
offender,  is  about 
preceding  section 
18  going  to  perfc 
thereof:    B.S.C.,, 

.    '''*•  »tat«i*i 

indictable  offence 
not  exceeding  flft 
one  month's  impr 
quiets  any  assemb 
any  moral,  social  > 
rude  or  indecent  b 
place  of  such  meet 
mtyofthem«etinj 
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OFFENCES  AGAINST  RELIGION. 
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which  »,„„  b.  pJ^iTaS.S'S,    '  '"'*'««"°"»  "S  K  ™h"r 

an  ^difflCf ;3tr^^  or 

endtlot^£,T£, -/-^^^^^^^  or  ...enta,  or 

m  or  from  celebrating  divk,V2?Jii,«  L  .♦C^^"?''  °'"  ^^'^^^  «^ter 
charch,  chapel,  meetiVhoJ^  gS  K   *'*^«^'''««  officiating  in  any 

bunal  of  the  dAd  in  any  church  ^^^t    fu  'I  *^°*y  ^^^  'he  lawful 
Or  156,  8.  1.  ^  cnurch-yard  or  other  burial  place.    R.s!c 

an  indictablJ*^ffenori^"ffbreT!^^*~^''®'7  one  ia  guilty  of/ 
stnkee  or  oflfeiB  any  violenci  to^r  uS^^S^^B^Borit  ^ho 
the  pretence  of  executing  anyci^I'nTl"*^  ''*''''  proce^TSf  under 

or  other  minister  who  if  enga^nTl*.?^^  any  clergyman 
offender,  is  about  to  engage  fn^y^f  ?h'  ?.  ^'^^  knowledge *of  the 
preceding  section  mentSS,  Sr  w^o  to  th/^  'l''/"^^^  ^'^  *''«  ne^t 
isgoin^  to  nerform  the  8amewSt^^ni^2!^'^«f^^*^« offender 
thereofT    B.^.C.,  c.  166,  8.1.'       "*''"^«  from  the  performance 

indictable  offence  andUabS'  T^JStAlJ''®'^  ?°*  ^  »^*y  of  an 
not  exceeding  fifty  dolkreandcUte  an  JT  T^.^^"'  *«  »  penalty 
onemonth'8TmprionmJt,X^?fl^llH5-*  .?"*  of  pay,^nt  to 
qaiets  any  assemblage  of  p^reoM  me?  5^,  r""^'  '""^^^V^  or  dis- 
a^  moral  social  oTher^e^^^ ^"^^^  ^^^  ^O^Kp.  or  for 
rude  ormdeoent  behaviour,  or  by  Sffi,  7^  P^ff^^e  discouiBe,  by 
P  ace  of  such  meeting  or  w  nLr  it^Mf.  ^T!i  *'*^"  ^*hin  the 
My  of  the  meeting.  ^R  S  a^  Ig^s  g  »*        ^"*'''  ^•'  ««'«'°-     ' 
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CRIMINAL   CODE   OF   CANADA. 


TART    XIII 


OFFENCES  AGAINST  MOKALTY. 


174.  poAmatj, — Every  one  is  guilty  of  an  indictable  offence  and 
liable  to  imprisonment  for  life  wEo  commits  buggery,  either  with  a 
human  being  or  with  any  other  living  creature.    E.S.O.,  c.  167,  s.  1. 

lYS*  Every  one  is  guilty  of  an  indictable  ofTenCe  and/ liable  to  tea 
years'  imprisonment  wno  attempts  to  commit  the  offencjb  mentioned 
m  the  next  preceding  section.     K.S.C.,  c.  157,  s.  1.        / 

/ 
See  article  261   ■poil,  which  provides  that  the  consent  of  children  und?r 
fourteen  years  is  no  defence  to  a  charge  of  indecent  assault.     ^ 

176.  liieeBt.— Every  parent  and  child,  every  brother  and'  sister, 
and  every  grandparent  and  grandchild,  who  cohabit  Or  h»;ve  sexual 
intercourse  with  each  other,  shall  'each  of  them,  iflcaoare  of  their 
consanguinity,  be  deemed  to  have  tommitted  incest,  aibd  be  guilty  of 
an  indictable  offence  and  liable  to  fourteen  years'  imprisonment,  and 
the  male  person  shall  also  be  liable  to  be  whipped  : '  Provided  that, 
if  the  court  or  judge  is  of  opinion  that  the  female  accused  is  a  party 
to  such  intercourse  only  by  reason  of  the  restraint,  fear  or  duress  of 
the  other  party,  the  court  or  judge  shall  not  be  bound  to  impose  any 
punishment  on  such  person  under  this  section.    63,  V-,  c.  37,  s.  8. 

Incest,  adultery  and  fornication  are  not  common  law  ofTences ;  but  in  Bngland 
they  are  criminally  cognizable  under  the  ecclasiastical  Ijaw,  although,  as  Sir 
Jaoies  F.  Stephen  points  out,  the  only  one  which  is  proseibuted  in  these  days  is 
incest,  an  instance  of  which  he  mentions  as  having  been  prosecuted  in  recent 
times  in  the  Bishop  of  Chichester  Court.  ( I )  / 

There  being  no  competent  Ecclesiastical  Court  in  Canada,  and  the  ecclesias- 
tical law  of  England  not  being  in  force  here,  (2)  none  of  these  oifences  have 
heretofore  been  punishable  in  any  part  of  Canada,  except  the  provinces  of  Nova 
Scotia,  New  Brunswick  and  Prince  Edward  Island,  under  special  local  enact- 
ments passed  by  the  legislatures  of  thoM  provinces  for  the  punishment  of 
incest,  (3)  and  also,  as  regards  New  Brunswick,  for  the  punishment  of 
adultery.  (4) 

See  article  188,  post,  as  to  conspicacy  to  induce  a  woman  te  commit  adultery 
or  fornication. 

The  word  "  brother"  used  in  the  statutes  of  Vermont,  punishing  incest,  has 
been  held  to  include  a  brother  of  the  half-blood.  (S)  , 

It  has  been  held  that  it  is  not  necessary  to  prove  Wore  than  a  single  sexual 
act  (6).    But  although  proof  of  one  commission  of  the  oflbnce  is  sufficient  for 

(1)  2  Steph.  Bis.  Cr.  L.  396. 

(2)  In  re  Lord  Bishop  of  Natal,  3  Moo.  C.  C.  N.  8.  115;  Burbridge  Dig. 
Cr.  L.  162. 

-  (3)  R.  8.  N.  8.  (3rd  8.),  c.  160,  s.  2 ;  a  8.  N.  B  d.  145,  s.  2 ;  24  Vic.  (P.  E.  I.), 
c.  27  s.  3. 
(4)'  R.  8.  N.  B.  c.  145,  s.  3 ;  Burbridge.  162. 

(5)  8Ute  v.  Wyman,  (Vermont  Supreme  Ct.),  8  All.  Rep.  900  ;  9  Cr.  L. 
Mag.  574. 

(6)  State  v.  Brown,  23  N.  E.  Rep.  (Ohio),  747. 


'„     conviction  proof 
repetition  of  the 

Either  party  to 
case  a  party  was 
section  203  of  tl 
indicted,  and-  tha 
both  parties  to  ih 

The  ralationshi 
aw^re  of -ft  ;  and 
«flinity,  would  rel 

177.  Indeec 

on  summary  co 
fifty  dollars  or  \ 
labour,  or  to  boi 

.  («•)  in  the  pr 
in  any  place  tc 
access;  or 

(* )  does  any 
or  offend  any  pe: 

.  Sec.  6,  of  53  Vi 

indecent  exposure  o 

"  Every  one  who 

of  gross  indecency  i; 

r    fs  guilty  of  a  misd 

jusUces  of  the  tmo 

with  or  without  han 

It  has  been  held  in 
may  be  indictihje  if 
public  (3),  andjJiat  t 

to  a  public  remitxb  i 

guilty  of  an  indictabl 

long  as  living  memor 

has  been  no  exposure 

There  are  some  / 

public  nor  the  expos 

where  the  law  makes 

|o  be  guilty  of  open  aj 

by  a  man  ofhis  nersc 

sexual  intercourse,  to 

inhibition  (6).    in  a  ci 

exposed  their  persons 

Of'ng  closed,  and  it  v 

place  being  deemed  pi 

Theactofindecenci 

puhhc,  having  by  car 

(I)  People  V.  Cease, 
(Ky.),  13  §.  w.  Rep.  3« 
j^j2)Yeen.anv.8ute, 

(3)  R.  V.  Wellard,  14 

'5)"'SM«feoR.v. 
6   8.  V.Millard.  18  > 
(7)  P.  V.  Bixby,  4  Hm 


■# 


».<<' ,  f. 


^y>^  ^fx 


fjcy- 


■■•v._. 


>% 


.  i^-s  ^  ■>?     w,!ETy!^. 


OWKNOBS  iOAINST  MOEiLTT  j^j 

iw  m' 


Sec. 


6.  of  53  Vic,  c. 


to  hp  aniu^^r  maues  It  punishab  e,  for  any  man  Ar  I»3IL  ^""*  '°  Vermont 


|3)  R.  V.  Wellard,  14  O  B  n  a4  .  t    r    .,  ~ 

c^x,  I  ,  p^  cockbum  G.  i. .  Arch.  o.  p,.  .^^  ^^  ^^ 


1061. 


^    'H 


;^v- 


-ii- 


iJ^h*^':  ^; 


Jt,         s-\        ■>   rrt 


\ 


ao6 


*OBIMINAL  CODE  OF  CANADA. 


position  to  see  him,  might  innocently  do  what  woul(}  constitute  an  exposiire  ir 
people  were  present.  So  that,  if  under  these  circilmstances  he  happened,  in  fact 
to  be  seen,  he  would  not  be  subject  to  punishment.  (I) 

178«  «■«•■  iMiecMicr. — Eveiy  male  person  is  guilty  of  an  indict- 
able offence  and  liable  to  five  years'  imprisonment  and  to  be  whipped 
who,  in  public  or  private,  commits,  or  is  a  party  to  the  commission 
of,  or  procures  or  attempts  to  procure  the  commission  by  any  male 
person,  of  any  act  of  gross  indecency  with  another  male  person.  53 
v.,  c.  31,  s.  5. 

179.  p«hitotata«  okseoM  utmtter.— Every  One  is  guilty  of  an  indict- 
able offence  and  liable  to  two  years'  imprisonment  who  knowingly, 
without  lawAd  justification  or  excuse — 

(a.)  publicly  sells,  or  exposes  for  public  sale  or  to  public  view, 
any  obscene  book,  or  other  printed  or  written  matter,  or  any  picture, 
photograph,  model  or  other  object,  tending  to  ooirupt  morals  ;  or 

(A.)  publicly  exhibits  any  disgusting  object  or  any  indecent  show ; 

(c.)  offers  to  sell,  advertises,  publishes  an  advertisement  of  or  has 
for  sale  or  disposal  any  medicine,  drug  or  article  intend^  or  repre- 
sented as  a  means  of  preventing  conception  or  causing  abortion. 

2.  No  one  shall  be  convicted  of  any  offence  in  this  section  men- 
tioned if  he  proves  that  the  publiolgood  was  served  by  the  acta 
alleged  to  have  been  done. 

3.  It  shall  be  a  question  of  law  whether  the  occasion  of  the  sale, ' 
publi^hine,  or  exhibition  is  such  its  might  be  for  the  public  good, 
and  whether  there  is  evidence  of  excesfr  beyond  what  the  public  good 
requires  in  the  manner,  extent  or  circumstances  in,  to  or  under 
which  the  sale,  publishing  or  exhibition  is  made,  so  as  to  afford  a 
justification  or  excuse  tSerefor  ;  but  it  shall  be  a  question  for  the 
jury  whether  there  i^  or  is  not  such  excess. 

4.  The  motives  of  the  seller,  publisher  or  exhibitor  shall  in  all  cases 
be  irrelevant.  '  ^ 

The  corresponding  section  of  the  English  Draft  Code  does  not  contain  the 
words  of  the  above  sub-section  (c|,  but  has  instead  the  clause  "publishes  any 
obscene  libel,"  and  it  also  omits  the  provision  contained  in  paragraph  2  of  the 
above  article.  The  English  section  makes  th^kpunishmept  two  years  imprison- 
ment with  hard  labor.  -^^ 

The  Royal  Commissioners  in  their  repcn  sly  that  the  section' as  to  obscene 
publications  expresses  the  existing  law,  but  that  it  puts  it  in  a  much  more 
definite  form  than  before.  They  add,  "  We  do  not,  however,  think  it  desirable 
"  to  attempt  any  definition  of  obscene  libel  other  than  that  conveyed  by  the 
"  expression  itself." 

It  will  be  seen  by  sub-eection  (c)  of  article  207  and  article  !08,  •posi,  that  any 
one,  open/y  exposiiw  or  exMbiling  in  any  street,  road,  highway  or  public  pUKf 
any  indecent  exhibttion,  is  liable  to  be  summarily  convicted  as  a  vagrant. 

ISO.  PMtiiMr  iiuMCMi  kMiw  *e. — ^Bvery  one  is  guilty  of  an 
indictable  offence  and  liable  to  two  years'  imprisonment  who  'posts 
for  transmission  or  delivery  by  or  through  the  post — 
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(1)1  Bish.  New  Gr.  L.  Com.  s.  !  133. 

• 

^    ' 

r 

-vv 


OFFENCES  AGAINST  MORALTY.  lO^^ 

caSl*Strn7o^;;^;;"r^^^^^  or  any  poet 

matters  or  things  of  the  R^T^^tror^y'''^'  .'*«^^' 

money  under  false  pretencL^"  ES.a,  c  J5  s'jSJ.'P"^  of  obtaining 

tion  mtbW?"oS"SfAZf«  „l^"T  '^  ^"«  illicitcDfliiec- 
of  fourteen  yeara  aXderTe  ilw  •  *f**'*^'''  "^  °^  *^^«  *h«  ««« 
8^3  ;  53  V,  c.  3"  8  3.  *^^  of  sixteen  yeaj-a    ^.S.C.c.  iW, 

.8f  .Kd"r8V^7£JSi"c»i'^^^^^^^  -t-les  .82,  .83. 

commission:  (1)  com^ced  after  the  expiration  of  one  year  froin  its 

J«sstrn?:ii:t^^^^^ 

some  material  particular  implicatojlhe^^cused  ,5,       "'*'  "  cmobortfted  in 

^'^^^9'J^sXrciiLi^^:X. ''' "'''''  ^"""'^  '^  -<*«  -<i- 

although  on  cross^xamination  she  aoMaJi  n«f,hin  tT- '°  ">"  ""» 'n^'ance. 
month  of  the  child's  birth,  4I  was  he?ffi^h«^  ^^"^  '"Jf"*"^  '''«  ye*"-  "or  the 
of  the  child's  age,  (3)  *"'  "'^'^  ^*8  evidence  to  go  to  the  jury 

ca^'tefholtthTL?p.;f  ^f^^^^^  "'  •"'^  "««"  held  in  slme  American  ' 

repute,  it  also  presumes  every^nT^^S  of^'L^nf  '^  *"«''"«  »°1  »f  S 
m  cases  of  seduction  the  burden  W^fl  °'^°"'°e  1 11  proven  guilty,  and  that 

instance  that  the  girns  of  g"oXiui?(lf    P''°''°"'!°"  '"  ^™'^«   '^  '»>«  Urst  » 


ffriS^hStheVnt'oSr.  cSn^^^  '«r'«'  "  ^«  ''e'd  in 
^h,r  the  Xh?4 T,^iSirlfrj  v^  Zlt'.  ^^H^J-  the 
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<ruestio<iivKth^r't"h7gitLt"ho'iil,'rvV<iir  w»r^^  "5^  ^^  regarded  on  the 
sWd^ernterMurse^Xmtffi^&n-i-™''"^  ^'"^'^'  "r  whether  she 
by  the  arts  or  importu  Jy  of  th?Scc^&  fs  T„rt '.°,"k  P'"°P«°«'"«s  °ot  inflamed 
of  intercourse  inSuced  simply  b^Sal  desire  of^h^*^"^^''''  *'»»'  *"*<=' 
sexual.passion  is  not  seduction.  {6)  °^  "'^  P*"^'®*  '»  ^rat'f/  the 

/w^l^atetrh^ScI^nS^^^^ 
wilfbe  punishable  it  would  ieem^lsrih^rthl  *''  '''•''?  8?<l"ction,  if  proved, 
/Uh  a  previously  chaste  girl  beUvlen  the  UL  5T  *i'  "^"^"""^  connection 

;^;;;;^^^;;fflo^^  SThisTrtSr  °  ^""^ 

IS  ?2"/^?^''^  »•' « «^^^ 

(b)  People  v.  DeFore,  31  N,  W.  Ren 


1 


^.    •> 


108 


Criminal  codI  of  oanada 


ijl  01 


-^ 


183*  ■«i«eU*B  mMmp  pi«MiM  Af  Buntea*. — Every  one,  above . 
the  age  of  twenty-one  years,  is  guilty  of  an  indictable  offence  and 
'liable  to  two  years'  imprisonment  whq.  under  promiM  of  inarriage, 
seduces  and  has  illicit  connectipn  with  any  uniuarried  female  of 
previously  chaste  character  and  under  twenty-one  yeirsof  aee.  60-51 
V,c.48,8.2.     ,  .J 

'      '         _      \» 
WWi  regard  to  cbrroboratton  where  the  woman  of  girl  is  the  only  witnere  it- 
has  beea.  hel^  that  evidence  of  such  .circumstances  as  i^sually  accompany  a 


marriage  engagement  is  sumcienLto  satisfy  that  provision  of  the  law  of  Mfssouri, 
which  re(^uire8  that  the  evidence 'of  the  wopian  in  trials  for  seduction  uhder 
promise  ol  marriage  must  as  to  thb  promise'  of  marriage  be  corroborated  to  the 
same,extent  as  that  oflfce  principal  witness  to  perjury;  (I) and  again,  where  pie 
law  makes  it  an  offence  to  seduce  an  "innocent -and  virtuous"  wonun  undor- 
,4)romise  of  marriage,  i  and  provides,  "  that  ^  the  unsupported  "{^stimon;  of-thfe 
"  woman  shall  nof'be  sumcient  to  convict,"-the  additional  evidence  required 
must  not  be  conllned  to  the  -act  of  sexual  intercourse  but  must  extend  to  its 
inducement  by  a  promise  gf^iarriage.  ('2) 

The  Penal  Code  oj^  Texas  makes  it  a  crime  for  any  person  "  by  promise ^o 
marry  "to  seduce  an  unmarried  female,  and  declares  that  the  term  "  seduction" 
is  used  in  the  sense  in  w^ich  it  iVcoramonly  understood.  The  Gourt  of" Appeals 
of  that  State  decided  that  to  constitute  seduction  a  man  must,  in  addition  to  the. 
promise  ofmarriage,  tise  some  other  means  than  a  mere  appeal  to  the  lust  or 
passion  of  the  woman.  White.  P.  J.,  in  delivering  the  opinion  of  the  Court  made 
the  following  remarks  on  the  subject  : — 

.  "  '  Seduction '  iaiplies  that  the  female  is  led  away  from  the  path  of  rectitude 
and  Virtue  and  induced  to  indulge  in  carnal  intercourse  by  the  means  used. 
Generally,  in  order  to  establish  the  charge  of  seductipn,  it  must  be  made  to 
appear  Uiat  the  intercourse  was  accomplished  by  some  jirtiQce  or  deception,  and 
it  IS  held  that  something  more  than  a  mere  appeal  to  the  lust  or  passioq  of  the 
woman  must  be  shown  before  the  law  will  inflict  the  penalty  prescribed  for  the 
crime.  Stale  v.  FiUgeraU,  63  Iowa  26fr,  19  N.  W.  Rep.  '202.  Our  statute  expressly 
provides  that  the  sedi(iction  must  be  abcomplishea  by  means  of  a  '  promise  to 
marry.'  As  was  said  in.  People  v.  DeFore,  ^4  Mich.  693,  31  jit-W.  Rep.  585  : 
'  Under  this  statute  the  offence  is  committed  if  the  man  has  carnal  intercourse, 
to  which  the  woman  assented,  if  such  assent  was  obtained  by  a  promise  of 
marriage,  made  by  the  mftn  *t  the  time,  and  to  which,  without  such  promise,  ^ 
she  woi^d  not  have  yielded^  ^  Ptople  v.  Millspaugh,  II  Mich.  278.  fLe  offence 
consistsnn  enticing  a  woman;from  Uie  path  of  virtue,  andmlibtaining  her  consent 
to  illicit  intercourse  by  pfomises  nSade  at  the  time.  The  promise,  and  yielding 
her  virtue  in  consecjuence  thereof,  is  the  gist  of  the  (^ence.  If  she  resists,  but 
ttnally  assents  or  yields,  induced  thereto  or  in  reliance  upon  the  promise  made, 
the  offence  is  committed.'  Boyre  v.  People,  &5  N.  Y.  644.  Mr.  Bishop,  in  his 
work  on  Statutory  Crimes  (sectioif638,,2d  ed.),  says  :  •  Though  the,  parties  are 
already  under  marriage  engagement,  if  the  woman  yields,  not  by  reason  of  the 
man's  promise  of  marriage,  but  simply  Ibr  the  gratiflcation  of  a  criminal  desire, 
he  does  not  commit  the  offence  ;  yet  the  substance  of  the  engagement  does  not 
render' his  act  less  a  crime  ii  she  submits  fV6m  reliance  thereon.'  In  the  words 
of  Blecklay,  J.  ( WiUon  v.  Slate,  58  Ga.  328)  :  '  To  make  love  to  a  woman,  woo 
her,  make  honorable  proposals  of  marriage,  have  them  accepted,  and  afterwards 
undo  her,  under  a  solemn  repetition  of  the  engagement  vow,  is  to  employ 
persuasion  aawell  as  promises  of  marriage,'  Under  a  statute  quite  siYnilar  to 
ours,  where  the  language  of  thcstatute  was.'  '  If  any  person,  under  promise  of 
marriage,  seduce  and  debauch  any  unmarried  female,  Ac,  the  Supreme  Court  of 
Missouri^in  an  aMb  opinion  by  Sherwood,  J.,  says  :  'There  are 'two,  steps 
necessary  to  be  taken  in  order  to  consummate  the  crime  under  discussion  :  First, 
the  female  must  be  seduced— that  is,  corrupted,  deceived,  drawn  asid^  from  the 
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(1)  State  V.  Hill,  4  8.  W.  Rep.  121  ;  9  Cr.  L.  Mag.  594. 

(2)  State  V.  Ferguson  (N.  C),  12  S.  f.  Rep.  574  T  13  Cf.  L.  Mag.  486. 
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til 


{<6 


seduction,— to  constitute  an  ofTence  under  this  article ;  and  the  same  observation 
appliesto  tbatpact  of  the  article  which  refers  to  an  employer  of,  or  any  foreman, 
or  managing  employee  in  common  employment  with,  and  having  illicit  connec- 
tiop  with  a  woman  or  girl" employed  in  a  factory,  mill,  or  woricshop. 

1S9>  Pi*«iir«a«<ieflieBMntorweHi«ii^ — Eveiy  one  is  guilty  of  an 
indictable  offence,  and  liable  to  two  years'  imprisonment  'with  hard 
labour,  who — 

(a.)  procures,  or  attempts  to  procure,  any  girl  or  •womfi.iif  under 
twenty-one  years  of  age,  not  being  a  common  prostitute  or  of  known 
immoral  character,  to  have  unlawful  carnal  connection,  either  within 
or  without  Canada,  with^  any  other  person  or  persons  ;  or 

(b.)  inveigles  or  entices  any  such  woman  or  girlU)  a  house  of  ill- 
fame  or  assignation  for  the  purpose  of  illicit  intercourse  6r  prostitu- 
tion, <or  knowingly  conceals  in  such  house  any  such  woman  or  girl  so 
inveigled  or  entice^  ;  or 

(c.)  procures,  or  attempts  to  -  procure,  any  woman  or  girl  to 
become,  either  within  or  without  Canada,  a  common  prostitute  ;  or 

(d)  procures,  or  attempts  to  procure,  any  woman  or  girl  to  leave 
Canada  with  intent  that  she  may  become  an  inmate  of  a  brothel 
elfiewhere  ;  or  t  . 

(«.)  procures  any  woman  or  girl  to  come'to  Canada-  ftom  abroad 
with  JLptent  that  she  may  become  an  inm^  of  a  brothel  in  Canada  ! 
or 

(/.)  procures,  or  attempts  to  procure,  anv  woman  or  girl  to  leave 
her  usual  place  of  abode  in  Canada,  such  place  not  being  a  brothel, 
with'intent  that  she  m^  become  an  inmate  of  a  brothd,  within  or 
without  Canada ;  or 

{g.)  by  threats  or  intimidation  procures,  or  atte|i\pt8  to  procure, 
any  woman  or  girl  to  have  any  unlawfHil  carnal  cosInecitioD,  either 
within  or  without  Canada  ;  or 

(A.)  by  false  pretences  or  false '  representations  procureH  any 
woman  or  girl,  not  being  ^  common  prostitute  or  of  known  immoral 
character,  to  have  any  uolawftil  oamal  connection,  either  within  or 
without  Canada ;  or 

(t.)  applies,  administers  to,  pr  causes  to  foe  taken  by  any  woman t)r 
girl  any  arug,  intoxicating  liquor,  matter,  or  thing  with  intent  tO'  ^ 
stupify  or  overpower  so  as  thereby  to  enable  anjr  |«rson  to  have 
anla\mil  carnal  connection  with-such  woman  or  girL    53  Y.,  c.  39, 
8.  9 ;  B.S.C.,  0.  167, 8.  7. 

There  is  on  evident  clerical  error  in  the  reference  made  lat  the  end  of  Ulis 
article.    Instead  of  chapter  ^  it  should  be  chapter  37  of  53  Vict 

SMwch  wMPnuitatr'Article  574,  pott,  provides  that,—*'  Whenever  there  is 
reason  to  believe  that  any  woman  or  girl  mentioned  in  section  one  hundred  and 
eighty-flve,  Part  XIII,  has  been  inveigled  or  enticed  to  a  house  of  ill-fame  or 
assignation,  then  upon  complaint  thereof  being  made  under  oath  by  the  {>ar«i(, 
husband,  master  or  guardian  of  such  woman  or  girl,  or  in  the  went  of  lueh 
womtm  or  girl  ftaving  no  knoum  partnt,  husband,  master  nor  guardian  in  thi 
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The  remarks  of\Bttker,  J.,  in  rendering  the  judgment  of  the  Illinois  Supreme 
Court  (3l8t  October  1889),  upon  an  appeal  Uken  after  conviction  were,  in  effect, 
fj    ■  ■"    '-  as  follows : 

•'  Annie  Hermab,  Charles  Busse  and  William  Sickman,  plaintifl^  in  error, , 
were  indicted  in  the  Criminal  Court  ot  Cook  county,  and,  upon  trial  and  convic- 
tion before  the  Court  and  a  jury,  were  sentenced  to  the  penitentiary— Herman 

'  and  Busse  for  live  years  each,  and  Sickman  for  four  yeai%. The  first, 

second  and  third  counts  are  based  upon  section  46  of  the  Criminal  Code,  as 
amended  by  the  act  approved  June  16th,  1887,  and  in  force  July  1st,  1887, 
Laws  1887,  p.  167;  Rev.  Stat.  111.  (ed.  1889),  ch.  38,  I  46;  The  first  count 
charges  ajbonspiracy  by  false  pretences,  etc.,  to  induce  Catherine  Sievers  to 
'     '  have  illicit  criminal  intercourse ;  the  second  charges  a  compiracy  to  entice  and 

take  her  away  for  the  purpose  of  prostitution ;  and  the  Ihird  a  conspiracy  to 
entice  and«take  her  a\»ay  for  the  purpose  of  concubinage.    Under  our  statutes 

these    three  counts  &re  for  misdemeanors. '     Two  other   counts 

'  are  predicated  upon  section   1  of  the  Criminal   Code    (Rev.    Stat.,   ch.  38, 

g  t).  The  one  charges  an  mtieemml  and  taking  away  for  the  purpose  ot  prosti- 
tution, and  the  other  an  enticement  and  lading  away  for  the  purpose  of  concu- 
binage,  Another  count  is  based  upon  section  2  of  "  An  act  to  prevent  the 
prostitution  of  females ; "  •••••*••  and  it  charges  that  plaintiff^  in  error,  by 
force,  false  pretences  and  intimidation,  detained  and  confined  said  Catherine 

Sievers  in  a  room  against  her  will  for  purposes  of  prostitution,  etc. 

Under  our  statutes  these  three  last  counts  charge  felonies.  The  verdict 
returned  by  the  jury  at  the  trial  was  as  follows :  '  We,  the  jury,  tlnd  the 
said  defendants  guilty  in  manner  and  form  as  charged  in  the  indictment,  and  lix 
the  punishment  of  the  defendants  Annie  Herman  and  Charles  Busse  at  imprison- 
ment in  the  penitentiary  for  the  term  of  five  years  each,  and  fix  the  punishment 
of  the  defendant  William  Sickman  at  imprisonment  in  the  penitentiary  for  the 
term  of  four  years."  Upon  this  verdict  the  plaintiffs  in  error  were  sentenced  to 
the  penitentiary  for  the  terms  allotted  to  them  respectively.  The  evidence  and 
the  instructions  of  the  court  are  not  preserved  by  a  bill  of  exceptions.  Only  two 
questions  arise  upon  ^e  record.  Oneof  these  is,  is  there  a  mi^oinder  of  counts? 
a^d  the  other,  is  the  verdict  sufficiently  explicit  to  sustain  the  judgment  of  the 
court  ? 

plaintiffs  inerrorTontend  that,  as  three  of  the  counts  are  for  felonies,  and  the 
oti^r  three  for  Inisdemeanors,  they  are  improperly  joined ;  and  that  their 
'tnotions  to  quash  the  indictment,  and  to  compel  the  people  to  make  an  election, 
mould  have  prevailed  ;  and  that  it  was  error  to  deny  such  motions.  It  was  a 
principle  of  the  English  law,  and  th»  rule  has  been  adopted  in  some  of  our 
states,  that  there  can  be  no  conviction  for  a  misdemeanor  upon  an  indictment 
for  a  felony,  even  where  the  allegations  of  the  indictment  include  such 
misdemeanor,  the  reason  being  that  persons  charged  with  misdemeanors  had  at 
their  trials  advantages  not  allowed  to  those  arraigned  for  felony.  *  *  *  *  But 
sucb^  a  practice  does  not  obtain  Iq.  this  country :  and  it  is  the  established 
doctrine  in  this  state  that  a  defendant,  put  on  his  trial  for  a  crime  which  includes 
/  an  offence  of  an  inferior  degree,  may  be  acquitted  of  the  higher  offence  and 
convicted  of  the  lesser.    Carpenter  v.  People.  4  Scam.  (111.)  197 ;  Beckwith  v. 

People,  28  HI.  500  ; Kennedy  v.  People,  122  Id.  649,  13  N.  B.  Rep.  213. 

In  f  Bish.  Crim.  Pro.  (2d  ed.),  ss  445,  446  it  is  stated  in  substance,  that, 

in  states  y/hen  there  can  be  a  conviction  for  misdemeanor  on  an  indictment  for 
felony,  cobnts  (or  felony  and  misdemeanor  may,  under  some  ciroamstances,  be 

properly  joined,  as  where  both  counts  relate  to  the  same  transaction Id 

the  late  case  of  State  v.  Steward,  9  Atl.  Rep.  559  (decided  by  the  Supreme  Court 
of  Vermont),  it  Is  said  :  ■  Although  authorities  can  be  found  that  lay  down  the 
rule  that  felonies  and  misdemeanors  or  different  felomes  cannot  be  joined  in  the 
same  indictment,  Mill  the  rule  In  this  and  most  of  the  states  is  otherwise.  It  is 
always  and  everywhere  permissible  for  the  pleader  to  set  forth  the  offence  he 
seeks  to  prosecute  in  all  the  various  ways  necessary  to  meet  the  possible  phases 
of  evidence  that  may  appear  at  the  trial.  If  the  counts  cover  the  same  transac- 
tion, though  iavolving  ofEaaces  of  diflbrent  grade,  the  court  has  it  in  its  power  to 
Keserve  all  rights  cf  defence  intact'  See,  also,  Sttviok  v.  Commonwealth,  78 
I.  St.  460  ;'^'   Hawker  v.  People,  78  N.  Y.  487 ;  Orowhyv.  Commonwealth, 
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I8».  cawwiiy  knowtn*  idioti  *«.— Every  one  is  guilty  of  an 
indictable  offence  and  liable  to  four  years'  imprisonment  who  unlaw- 
fully and  carnally  knows,  or  attempts  to  nave  unlawful  carnal 
knowledge  of,  any  female  idiot  or  imbecile,  insane  or  deaf  and  dumb 
woman  or  girl,  under  circumstances  which  do  not  amount  to  rape 
but  which  prove  that  the  offender  know,  at  the  time  of  the  offence, 
that  the  woman  or  girl  was  an  idiot,  or  imbecitd,  or  insane  or  deaf 
and  dumb.    RS.C,  c.  16?,  9. 3 ;  50-51  V.,  c.  48,  s.  1. 

11IO.-Pr«Mttta«i*a«riii«iMwoBMHi.— Every  one  is  guilty  of  an 
indictable  offence  and  liable  to  a  penalty  not  exceeding  one  hundred 
dollars  and  not  less  than  ten  dollars,  or  six  months'  imprisonment; — 

'-  (a.)  who,  being  the  keeper  of  any  house,  tent  or  wigwam,  allows 
or  suffers  any  unenfrancnised  Indian  woman  to  be  or  remain  in 
such  house,  tent  or  wigwam,  knowing  or  having  probable  cause  for 
believing  that  such  Indian  woman  ia  in  or  remains  in  such  house, 
tent  or  wigwam  with  the  intentioa  of  prostituting  herself  therein ;  or 

(6.)  who,  being  an  Indian  woman,  prostitutes  herself  therein  ;  or 

(c.)  who,  being  an  unenfi-anchised  Indian  woman,  keeps,  fi^quents 
or  is  found  in  a  disorderly  house,  tent  or  wigwam  used  for  any  such 
purpose. 

2.  Every  person  who  appears,  acta  or  behaves  as  master  or  mis- 
trees,  or  as  the  person  who  has  the  care  or  management,  of  any 
house,  tent  or  wigwam  in  which  any  such  Itidian  woman  is  or 
remains  for  the  purpose  of  proetituting  herself  therein,  is  deemed  to 
be  the  keeper  thereof,  notwithstanding  he  or  she  is  not  in  fact  the 
real  keeper  thereof.    R.S.G*,  c.  43,  s.  106  ;  50-51  V.,  c.  33,  s.  11. 


PAET    XIV, 


NUISANCES. 


an  unlawful 
or  omission 


191  •  A  cMiMw  ■■!■•■«•. — A  common  nuisance  is 
act  or  omission  to  discharge  a  legal  duty,  which  act 
eitdattger$  the  lives,  safety,  health,  property  or  comfort  of  the  public, 
or  by  whicsh  the  public  are  oUtructed  m  the  eze<oiae  or  ei^joymentof 
any  right  common  to  all  Her  Majesty's  sabjeots. 

This  article  is  in  the  exact  words  of  the  correspondinc  section  of  the  English 
Draft  <k>de;  and  the  following  are  the  remarks  thereon  of  the  Royal  Commis- 
sioners: 

<•  With  regard  to  nuisancM,  *  *  *  we  have,— in  sections  ISi  and  152— (I), 
drawn  a  line  between  rach  nuisances  as  are  and  nob  as  are  not  to  he  regarded 
as  criminal  o0taoes.    It  seems  to  us  anomalous  and  objectionable  upon  all 


( 1 )  Similar  to  our  articles  192  and  193. 
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grounds  that  the  law  shn„iH  •  ^^^ 
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tanning  factory,  or  «  ikntnit^ATT''*'*  *«"<"^  ftTmace  'a  ,!?®,.°P^"'"°''  »*« 
poisonous  efBuVia  are  e^?L^/''^°'°«  «k''>«.--volumMnf^^'''"»  ''""^e,  a 
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It  has  been  said  that  in  judging  of  a  public  nuisance,  the  public  good  it  does 
inight,  in  some  cases,  where  the  public  health  was  not  concerned,  be  taken  in 
consideration,  in  order  to  see  if  the  public  annoyance  was  outweighed  by 
the  public  benefit  derived  ;  ( h  but  this  doctrine  was  overruled  in  Ward's  case, 
where  it  was  held  to  be  no  answer  to  an  indictment  for  a  nuisance  in  a  harbor, 
by  erecting  an  embankment,  that  although  the  work  was  in  some  degree  a  hin- 
drance to  navigation  it  was  advantageous  in  a  greater  degree  to  the  other  uses 
of  the  port'.  (2) 

No  length  of  time  will  legalize  a  nuisance.  (3^ 

193.  coHuiMM  nniiMiCM  wMck  »r«  cvImIbmi.— Every  one  is  guilty' 
of  an  indictable  offence  and  liable  to  one  year's  imprisonment  or  a 
fine,  who  commits  any  common  nuisance  which  endangers  the  lives, 
safety  or  health  of  the  public,  or  which  occasions  Injury  to  the  person 
of  any  individual. ,  ' 

Under  the  general  detinition  contained  in  article  191  there  must,— in  order  to 
constitute  a  common  nuisance, — be  either  an  unlawful  act  done  or  a  legal  duty 
omUled,  which  unlawful  act  or  unlawful  omission  endangers  public,  life,  safety, 
health,  property,  or  comfort,  or  obstructs  the  public  in  the  exercise  or  enjoyment 
of  a  common  right. 

J  When  we  take  Articles  191,  192,  and  193,  and  i^ad  them  together,  we  iind 
P  that  common  nuisances,  as  therein  dealt  with,  divide  themselves  into  two  classes, 
1}  namely,  I ,  those  which  are  dangerous  to  the  lives,  safety  or  health  of  the  public, 
k  and,  2,  .those  which  are  not  dangerous  to  the  lives,  safety,  or  health  of  the 
b  publicyi^although  they  may  interfere  with  or  even  endanger  public  comfort  or' 
/\  property,  or  obstruct  the  public  in  exercising  or  enjoying  a  common  right. 

With  regard  to  the  first  of  these  two  classes,— a  common  nuisance  of  a  nature 
to  endanger  the  lives,  safety  or  health  of  the  public, — it  is  criminal  in  itself,  and 
is  so  treated  in  article  I*)?,  v;hich  makes  it  an  indictable  offence ;  but  with  regard 
to  the  second  class,— those  which  are  not  of  a  nature  to  endanger  the  lives,  etc., 
of  the  public, — it  seems  that  none  of  them  is  to  be  treated  as  a  criminal  offence, 
except  when  occasioning  actual  injury  to  the  person  of  some  individual ;  and, 
then  being,— '(under  the  general  definition  in  article  191),— -a  common  nuisance, 

1  though  not  criminal,  in  itself,  because  not  in  its  nature  dangerous  to  public 
ife,  safety,  or  health),  it  becomes  an  indictable  offence  by  the  terms  of 
article  19.',  which  makes  every  common  nuisance,  (not,  in  itself,  dangerous 
to  public  life,  safety  or  health),  a  criminal  offence  if  it  occasions  injury  to  the 
person  of  any  individual.  In  other  words,  all  common  nuisances,  which  are  in 
themselves  dangerous  to  public  life,  safety  or  health,  are  indictable  offences,  and 
all  other  common  nuisances  become  indictable  and  punishable  when  they 
occasion  actual  injury  to  the  person  of  any  individual. 

Article  192  must  not  be  taken  to  mean  that  an  act  which  occasions  injury  to 
the  person  of  any  individual  is  thereby  constituted  a  common  nuisance.  As  any 
one,  who  makes  but  a  cursory  examination  of  it,  will  readily  see,  the  article  does 
not  say  so.  On  the  contrary  it  deals,  disjunctively,  but  distinctly,  with  two 
different  classes  of  common  nuisance ;  and  if  we  were  to  take  out  from  the 
article  the  words.—"  which  endangers  the  lives  safety  or  health  of  the  public, 
<<  or,"— the  article  would  still  be  complete  and  would  read  as  follows : 

'<  Ev6ry  one  is  guilty  of  an  indictable  offence,  and  liable  to  one  years  imprison- 
"  ment  or  a  fine,  wko  commits  any  common  nuitanee  which  occasions  injury  to 
"  the  person  of  any  individual." 

If,  on  the  other  hand,  we  were  totake  out  (h>m  the  article  the  words  "  or  which 

(I)  R.v.  Russell,  6  B.  AG.  566. 

(2|  R.  V.  Morris,  1  B.  &  Ad.  441 ;  R,  v.  Randall,  G.  A  Mar.  496. 
(3)  R.  V.  Gross,  3  Gamp.  227;  S.  v.  Rankin,  3  S.  G.  438,  16  Am.  R.  737 ;  I  Bish 
New  Cr.  L.  Gom.  s.  I078o. 
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against  Whom  the  game  is  managed,  or  against  whom  the  other 
players  stakes,  play  or  bet. 

1»7.  Common  botttac^bom*.— A  com»on^itfcg-hou8e  isa  house, 
office,  room  or  other  place| — 

(a.)  opened,  kept  or  dsed  for  the  purpose  of  betting  between 
Arsons  resorting  thereto  /and — 

(i.)  the  owner,"©ccupier,  or  keeper  thereof  ; 

(ii.)  any  person  using  the  same  : 

(iii.)  any  person  procured  or  employed  by,  or  acting  for  or 
on  behalf  of  any  sucn  person; 

(iv.)  any  person  oaviog  the  care  or  management,  or  in  any 
manner  conducting  the  business  thereof  ;  or 

(b.)  opened,  kept  03/ used  for  the  purpose  of  any  money  or  valuable 
thing  being  received  by  or  on  behalf  of  any  such  person  as  aforesaid, 
as  or  for  the  consideration 

(i.)  for  any  assuirance  or  undertaking,  express  or  Implied,  to  pay 
or  give  theJeaftei' any -money  or  valuable  thing  on  any  event  or 
coritingency  of  or  relating  to  any  horse-rftc©  ©r  other  race,  fight, 
game  or  Sport ;  or 

(ii.i  Ibr  securing  the  paying  or  giving  by  some  other  person  of 
any  tffoney  or  Valuable  thing  on  any  such  evept  or  contingency. 

199'.  Keopiac  »  4i«oM«rt»  Homo.— Every  one  is  guilty  of  an 
irididtable  oflferiqo  and  liable  to  one  year's  imprisonment  who  keeps 
any  disorderW  house,  that  is  to  say,  any  common  bawdy-house, 
common  gammg-house  or  comnion  betting-house,  as  hereinbefore 
defined.  / 

2,  Any  one  who  appears,  acta,  or  behaves  as  master  or  mistress,  or 
as  the  person  having  the  care,  government  or  management,  of  any 
disorderly  house  shall  be  deemed  to  be  the  keeper  thereof,  and  shall 
be  liable  to  tie  prosecuted  and  punished  as  such,  although  in  fact  he 
or  she  is  not  the  real  owner  or  keeper  thereof. 

Article  207  ij)  poi<,  renders  a  keeper  of  a  disorderly  house  liable  also  as  a 
vagrant  to  summary  punishment. 

<B»««ytMM«. Another  definition  of  a  bawdy-house  different  in  words 

though  not  in  effect  flrom  that  contained  in  Articie  195  is  "  any  place  whether  of 
"  habitation  or  temporary  sojourn,  kept  open  to  thepublic,  either  gsnerally  or 
"under  restrictions,  for  licentious  commerce  between  the  sexes;"  (!)  and 
"  a  house  of  ill-fame  kept  for  the  resort  and  convenience  of  lewd  people  of  both 
sexes  "  (2).  Coke  says, "  Although  adultery  and  fornication  be  pumshable  by  tlje 
••  ecclesiastical  law,  yet  the  keeping  of  a  house  of  ba\y4ry,  or  stews,  or  brothel- 
"  house  being  as  it  were  a  common  nuisance  is  punishable  by  the  common  law; 
"  and  is  the  cause  of  many  mischiefs,  not  only  to  the  ovvthrow  of  the  bodies 
'  and  wasting  of  their  livelihoods,  but  to  the  endangering  of  their  souls.  (3) 


(1)  1  Blsh.  New  Cr.  L.  Com.  1083. 

(2)  Bouv.  Law  Diet.,  Bawdy-house 

(3)  3  Inst.  205. 


Harwood  v.  P.  26  N.  Y.  190. 
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5.  The  expression  'deputy  chief  constable'  includes  deputy  chief  of  police, 

deputy  or  assistant  city  marshal  or  other  deputy  head  of  the  polic«  force  of  ajiy 

city,  town  or  place,  and  the  expression  *  police  magistrate '  includes  stipendiary 

,     magistrates." 

Seciions  9  and  tO  of  the  R.  8.  C,  chap.  158,  (which  are  unrepealed),  empowor\ 
a  police  magistrate  to  swear  and  examine,  when  brought  before  him,  any  persons 
found  in  any  gaining  house  entered  and  searched  under  the  provisions  of  articlu 
57a.    These  sections  are  as  follows  : 

"  The  police  magistrate,  mayor  or  justice  of  the  peace,' before  whom  any 
person  is  brought  who  has  been  found  in  any  house,  room  or  place,  entered  in 
pursuance  of  any  warrant  or  order  issued  under  this  Act,  may  require  ftny  such 
person  to  be  examined  on  oath  and  to  give  evidence  touching  any  unlawful 
gaming  in  such  house,  room  or  place,  or  touching  any  act  done  for  the  purpose 
of  preventing,  obstructing  or  delaiyng  the  entry  into  such  house,  roonv,or  place^ 
or  any  part  thereof,  of  any  constable  or  oflicer  authorized  as  aforesaid ;  and  no 
person  so  required  to  be  examined  as  a  witness  shall  be  excused  ft-om  being  so 
examined  w4ien  brought  before  such  police  magistrate,  mayor  or  justice  of  the 
peace,  or  from  being  so  examined  at  any  subsequent  time  by  or  before  the"police 
magistrate  or  mayor  or  any  justice  of  the  peace,  or  by  or  before  any  court,  on 
any  proceeding,  or  dn  the  trial  of  any  indictment,  information,  action  or  suit  in 
anywise  relating  to  such  unlawl\il  gaming  or  any  such  acts  as  aforesaid,  or  from 
answering  any  question  put  to  him  touch!n|'the  matters  aforesaid,  on  the  ground 
that  his  evidence  will  tend  to  criminate  himseff ;  and  any  such  person  skrequired 
to  be  examined  as  a  witness  who  refuses  to  make  oath  accordingly,  or  tol  answer 
any  such  question,  shall  be  subject  to  be  dealt  with  in  all  respects  as  any  person 
appearing  as  a  witaess  before  any  justice  or  court  in  obedience  to  a  summons  or 
subpoena  and  refusing  without  lawful  cause  or  excuse  to  be  s^^om  or  to  give 
evidence,  may,  by  law,  Jbe  dealt  with  ;  Ijut  nothing  in  this  se<*u)n  shall  render 
any  offender,  under  the  sixth  section  of /this  Act,  liable  op  bis  (rial  to  examinit- 
tion  hereunder."  /  .„/ 

"  Every  person  so  required  to  be /examined  as  a  witneissl  who,  upon  sucli 
examination,  makes  true  disclosure;  to  the  best  of  his  knowl^ge,  df  all  things  ' 

..as  to  which  he  is  examined  shall, receive  from  the  judge,  justice  of  the  peace," 
magistrate,  examiner  or  other  judicial  officer  before  whom  such  proceeding  i<i 
had,  a  certiflcate  in  writing  to  that  affect,  and  shall  be  freed  trom  all  criminal 
prosecutions  and  penal  actions,  aaatrom  all  penaltie.s,  forfeitures  and  punish- 
ments to  which  he  has  become  liable  for  anything  done  before  that  time  in 
respect  of  the  matters  regarding  which  he  has  been  examined  ;  but  such  certi- 
ficate shall  not  be  effectual  for  the/purpose  aforesaid,  unless  it  states  that  suc^h 
■witness  ma'de  a  true  disclosure  in  respect  to  all  things  as  ,to  which  he  was 
examined ;.  and  any  action,  indicmnent  or  proceedings  pending  or  ttfoughl  in  . 
.  /  any  court  against  such  witness,  iji  respect  of  any  act  of  gaming  regarding  which 

\he  was  so  examined,  shall  be  staved,  upon  the  productibn  and  proof  of  sucli 
certificate,  and  upon  summary  ajiplication  to  the  court  in  which  such  action, 
indictment  or  proceeding  is  pending,  or  any  judge  thereof,  or  any;  judge  of  any 
yi>f  the  superior  courts  of  any  province." 

■▼Mcaee  cf  •  pbM*  belmir  *  ••■■moa  naUaw  lMaa«i — On  this  point 
there  are  special  provision^ contained  in  articles  702  and  703,  post,  which  are 
as  follows : 

"  When  any  cards,  dice^xballs,  counters,  tabl^svor  other  instruments 
of  gaming.used  in  playing  any  nnlawAil  game  are  found  in  any  house,  room  o 
place  suspected  to  be  used  as  a  comnion  gaming-house,  and  entered  under  a 
warrant  or  order  issued  under  this  Act,  or  about  the  person  of  any  of  those  who 
are  found  therein,  it  shall  beprtmd  facie  evldenee,  on  the  trial  of  a  prosecution 
under  section  one  hundred  and  ninety-eight,  that  suclf  house,  room  or  place  is 
used  as  a  common  gaming-house,  and  th^the  persons  found  in  the  room  or 
place  where  such  tables  or  instrumentsV^  gaming  are  found  were  playing 
Jperein  although  no  nlay  was  actually  going  on  id  the  presence  of  the  chief 
constable,  deputy  cnief  constable  or  other  officer  entering  the  same  under  a 


warrant  or  order  i 
whom  he  is  accon 

^^It   shall    be 
comdion  gaming-h 
that  a  house,/i'ooni 
persons  found  ther 

.  («;)  If  any  const 
IS  wilfully  prevent* 
part  thereof ;  or 

(*.)  if  any  such  b 
means  or  contrivan 
for  concealing,  rem 

plays  or  looks  or 

gaming-house  is  t 

tion  before  two  jn 

\hun(lred  dollara,  a 

'"^yment  to  two  n 

onAis  guilty  of  an 
t«;0  justices  of  thi 
aflare,  and  to  si: 
jAbour  who —      . 

L  (a)  wilfhJly  pre 
nsed  to  enter  any 
hundred  and  ninej 
thereof;  or 

.  (*■)  obstructs  or 
ing ;  or 

(c.)  by  any  bolt,  ( 
jpr  mtei^l  door  bf, , 
80  authori^  tolbe  ( 

(<i)  uses  any  mea 
preventing,  obstruct 
officer,  autKorised  as 
«"y  part  thereof  m 

„J^1«  Ouuaataa, 

offence  and  liable  tc 
hundred  dollare,  who 

"86  or  ftU  in  price  of 
rated  company  or  mu 

*ny  goods,  wares  or  n 
(a),  without  the  bot 
goods,  wares  ormereh 
6«,  makes  or  signs,  or 
«  agreement,  o»l  or 
Pnrclaseofanyauchsl 


yi^StfK 


%•  W.% 


"^i'snvij^ »  '-3^"^  S 


pj^.^  -'-"f,     ,  ¥  ;*"~Kp'^J?'W»3^  ?> w*! 


WW 


■       '  ■      '  A 

NUISANCES 

121 

(0.)  Ifany  such  house  mnm  ■  '  "^^  ^ 

IWV.     PiMvlm. I  ft     « 


199.  PI«*  B«""Jng. 

lays  Pr  looks'^*  ifK'Sirot'hJ^l!*  **'!i«-~Every 


one  ^^ho 


Went  to  two  n.<.nU«' inp,?™^,";,'"  Yl'i'"  "Jl  i"  «.Vo? 

(ft.)  obstructs  or  delavn  an^  «,  u 
«>g  ;  or  ^«'*y«  «°y  «>ch  constable  or  officer  in  so  enter 


^JtU 


'        1 1 


•iA 


'4<«^< 


•yw  »,»»»* 


s'T  .■^".^.fryi^yVf 


,.*7'-    '^  ."■■■"■^-ii; Til-Til.;..   ■.,>:;  ~^'^-^'/;.\'s*i^f"':r' 


I' 


J 


..^" 


% 


122  CBIMlNAXi  CODE  f F  CANADA. 

(6.)  makea  or  aijpis,  or  aufhoriaeB  to  "Qi  made  or  signed,  any 
contract  or  agreemeijtt,  oral  or  written,  purporting  to  be  for  the  sale 
or  purchase  of  any  s?aoh  abares  of  stoA,  goods,  wares  or  merohan- 
disa  in  respect  of  which  no  delivery  of  the  thing  sold  or  purchased  is 
'  made'or  received,  and  without  the  hondL  fide  intention  to  make  or 
receive  such  delivery.  4     4 

ST.  But  it  is  not  an  offence  i^  the  broker  of  ^|^|Jriiw<yip  receiveH 

delivef^,  on  his  behalf,  of  the  article  8oldt,^BSpSwKtAting '  that 

such  broker  retains  or  pledges  the  same  ae^H|ui^^  fOT^iffe  advance 

-xof  IhjPipurcliiase  money  or  any  part  theritof^.  ,^« 

.r^'sj^^eiT  oiffioe  or  place  of  outlinMM)  wmn||[i8  carried  on  the 

.r^'itnsinmB  of  making  or  signing,  ||r  prgWBfo;  to  be  made  «r  signed,  or 

•  tij^ilnl^hg  or  bargaining'for  the  «0fSS^  si^ng  of  such  contracts 

of  sale  or  purchase  as  are  pichiBt^Tin  -this  section  is  a  common 

gaming-house,'  and  every  one  who  as  "prinoiplU  %r  agent  occupies, 

uses,  manages  or  maintains  the  same  is  the  keeper  of  a  oommen 

gaming-house.    61  Y.,  c.  42,  ss.  1  and  3. 

The  onus  of  proving  9  bond  /itU  intention  is  thrown  upon  the  accused. 
This  is  provided  by  article  lOk.post,  which  i«  as  follows : 

"' Whenever,  on  the  trial  of  a  person  charged  with  making  an  agree- 
ment for  the  sale  or  purchase  or  shares,  goods,  .wares  or  mc^chajidilse  in  th» 
manner  set  forth  in  section  two  hundred  and  one,  it  is  established  that  tho 
person  so  charged  has  made  or  signed  any  such  contract  or  agreement  of  sale 
or  purchase,  or  has  actedv  aided  or  abetted  in  the  making  or  Mgning  thereof,  the 
burden  of  proof  of  the  bond  fide  intention  to  acquire  or  to  sell  such  goods,  wares 
or  merchandise,  or  to  deliver  or  to  receive  delivery,  thereof,  as  the  case  may  be, 
shall  rest  upon  the  person  so  charged." 

202.  Fi««MraUas  bnokM  (ihop*.  (2) — Every  one  is  guilty  of  an 
indictable  offence  and  liable  to  one  year's  imprisomnent  who  habi- 
tually fluents  any  office  or  ]dace  whereiir  the  making  or  signing, 
or  procuring  to  bis  made  or  signed,  or  the  negotiating  or  barmining 
fbi*  the  making  or  signing,  of  such  contracts  of-  sale  or  purchase  as 
are  mentioned  in  the  section  next  preceding  is  carried  on.-  SPY., 
C.  42,  s.  1.    •  ^         . 

208*  o«LkitiMr  !■  n^bUe  ••■▼•TimcM. — Every  one  is  guilty  of  an 
indictable  offen^  and  liable  to  one  year's  imprisonment  who — 
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-  any  guammai  cat<iBfmoe  or  other  instru- 
ly  devio^WHike  character,  obtains  from 
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plan  for  advancing,  lending,  giving,  selling  or  in  any  way  disposing 
of  any  property,  by, lots,  cards,  tickets,  or  any  mode  of  chance 
whatsoever ;  or 

'b.)  spUs,  barteus,  exchanges  or  otherwise  disposes  of,  or  causes  or 
procures,  or  aids  or  assists  in,  the  sale,  barter,  exchange  or  other 
disposal  of,  or  offers  for  sale,  barter  or  exchange  any  lot,  card,  ticket 
or  other  means  or  device  for  advancing,  lending,  giving,  selling  or 
otherwise  disposing  of  way  property,  by  Tots,  tickets  or  any  mode  of 
chance  whatsoever. 

2.  Eyery  ond  is  guilty  of  an  offence  and  liable  on  summary  convic- 
tion to  a  penalty  of  twenty  dollars,  who  buys,  takes  or  receives  any 
such  lot,  ticket  or  other  device  as  afoivsaid. 

3.  Every  sale,  loan,  gift,  barter  or  exchange  of  any  property,  W 
any  lottery,  ticket,  card  or  other  mode  of  chance  depending  upon  or 
to  be  determined  Jby  ohfifiice  or  lot,  is  void,  and  all  such  property  so 
Bold,  lent,  given,  bartei^  or  exchanged,  is  liable  to  be  forfeited  to 
any  person  who  sues  for  the.  same  by  action  or  information  irfiny 
court  of  competent  jurisdiction.       ' 

4.  No  such  forfeiture  shall  affect  any  right  or  title  to  sucli 
property  acquired  by  mj  bond  fide  purcliaser  for  valuable  consider- 
ation, without  nQtice. 

5.  This  section  iticludes  the  printing  or  publishing,  or  causing  to 
be  printed  or  published,  of  any  advertisement,  scheme,  propos^  or 
plan  of  any  foreign  lottery,  and  the  sale  or  offer  for  sale  of  any 
ticket,  chance  or  share,  in  any  such  lottery,  or  the  advertisement  for 
sale  of  such  ticket,  chance  or  share. 

6.  This  section  does  not  apply  to—         

(a.)  the  division  by  lot  or  chance  of  any  property  by  joint  tenants 
\or  tenants  in  common,  or  persons  having  joint  interests  (dmYs  indivis) 
many  such  property  ;  or 

(OHraflBles  for  priises  of  snuill  value  at  any  bazaar  held  for  any 
charieiable  object,  if  permission  to  hold  the  same  has  been  pbtained 
from  thXcity  or  other  municipal  council,  or  from  the  mayor,  reeve 
sOT  other  dhief  ofBoer  of  the  city,  towii  or  other  municipality ,wherein 
BOqh  bazar  la  held  and  the  articles  raffled  for  thereat  have  first  been 
offe>^  for  Ma  aad  noae  of  them  are  of  a  value  exceeding  fifty 
doUarts:  or      ^  s       J 

(<'•)  anKf^irtribmion  byjQt  among  the  members  or  ticket  holders 
of  any  inodrpoTBtSln^cre^  established  for  the  encouragement  of  art, 
Of  any  paintings,  dra>^ngs  or  other  work  of  ar  produced  by  the 
labour  of  the  members  (>f,  or  published  hy  i^r  under  the  direction  of 
anch  incorporated  societys:  ' 

[d.)  the  Cr^lit  Foncier  di 
Franco-Canadien. 


Bas-Canada,  or  to  the  OrMit  Foncier 


See  article  578  (set  out  under  articled 98,  oni«  p.)  conUinlng  special  provisions 
for  searching  gaming  bouses  and  lottery  houses. 

Under  article  3  (»),  ante  p.  5,  the  expreseion  property  includes  : 

"  (i.)  every  kind  of  real  and  personal  pro^rty,  and  all  deeds  and  instruments 


i'.      'i     t      r     r.'    ^         '   ^  ;i  ..  ^  .  .    .  *  V  ./^     I.' 
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residing  in  the  municipality  where  the  alms  are  heing  asked,  that 
he  or  she  is  a  deserving  object  of  charity,  wanders  about  and  begs, 
or  goes  about  from  door  to, door,  or  places  himself  or  herself  in  any 
street,  highway,  pass^o  or  public  place  to  beg  or  receive  alms  ; 

(e.)  loiters  on  any  street,  roadj  highway  or  public  place,  and 
obstructs  passengers  by  standing  across  the  footpath,  or  by  using 
insalting  language,  or  in  any  other  way  ; 

(/.)  causes  a  disturbance  in  or  near  any  street,  road,  highway  or 
pij^blic  place,  by  screaming,  swearing,  or  singing  or  by  being  drunk, 
or  by  impeding  or  incommoding  peaceable  passengers  ; 

(Olif'  by  disChar^ng  fire  arms,  or  by  riotous  or  disorderly  conduct 
in  any  street  or  highway,  wantonly  disturbs  the  peace  and  quiet  of 
the  inmates  of  any  dwelling-house  nearjtedi  street  or  highway ; 

(A.)  tears  down  or  defaces  signSr  blxSwIpwindows,  or  doors  or  door 
plates,  or  the  walls  of  houses,  roa(|B  qr  saidens,  or  destroys  fences ; 

(2.)  being  a  common  prostitute  d^nigbt  walker, wanders  in  the  fields, 
publio'streets  or  highways,  lanes  or  places  of  public  meeting  or  gather- 
ing of  people,  and  does  not  give  a  satisfactory  account  of  herself  ; 

(j.)  is  a  keeper  or  inmate  of  a  disorderly  house,  bawdy-house  or 
hoDse  of  ill'fkme,  or  house  for  the  resort  of  prostitutes  ;  (1) 

(k.)  is  in  the  habit  of  frequenting  such  houses  and  does  not  give  a 
satisfactory  account  of  himself  or  herself;  or 

(I.)  having~no  peaceable  profession  or  callii^  to  maintain  himHcIf 
by,  for  the  most  ^rt  supports  himself  by  aiming  or  crime,  or  by 
the  avails  of  prostitution.    RS.C,  c.  167,  s.  8. 

308.  Every  loose,  idle  or  disorderly  person  or  vagrant  is  liable, 
on  summary  conviction  before  two  justices  of  the  peace,  to  a  fine  not 
exceeding  fifty  dollars  or  to  imprisonment,  with  or  without  hard 
hibonr,  for  any  term  not  exceeding  six  months,  or  to  both.  RS.C, 
c.  167,  8.  8. 

Under  the  commod  law  of  England  a  ragrant,  as  such,  was  not  indictable, 
but  an  idle  and  loose  person  could  be  apprehended  and  bound  to  his  good 
behaviour ;  (2|  and  there  are  many  early  stajtutes  authorizing  summary  proceed- 
ings against  idlen,  vagabonds  and  rogues,  and  against  waadering  tnariners  and 
soldiers,  and  against  gypsies.  (3)  ,^1 

In  a  case  where,  under  the  Canadian' Vagrancy  Act,  3?  and  33  Vic,  c.  28,  a 
woman  was' convicted  of  being  a  common  prostitute  and  of  wandering  in  the 
public  streets  and  not  giving  a  satisfactoryaccountof  herself,  the  convictron  was 
held  illegal,  because  it  did  not  allege  that  the  woman  was  asked,  before  being 
taken,  or  t^en  she  was  being  taken,  to  give  an  account  of  herself;  and  it  was 
held  Airth^r  that  an  allegation  "  she  giving  no  satisfactory  account "  does  not 
shew  that  any  prior  demand  was  made  upon  her  to  give  an  account  of  herself.  (4) 

H)  See  article  198,  onto,  as  to  bawdy-houset.    ■ 

(2)  Rex  v.  King's  Langley.  1  Stra.  631 ;  Reg.  v.  Egan,  i  Crawf.  k  Dix.  G.G. 
338;  Rex  v.  Talbot,  II  Mod.  415  ;  4  BI.  Com.  169. 

(3)  4  Bl.  Com.  165. 

(4)  Reg.  V.  Levecque,  SO  U.  C.  Q.  B.  509.  / 
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FORMS  OF  INDICTMENT  UNDER  TITLE  lY. 
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HEADING  OP  INDICTMENT. 


In  the  (nam^  of  Court  in  which  the  indictment  is  found). 

The  Jurors  for  our  Lady  the  Queen  present  that  ( Where  there  are  more  counts 
than  one  iadd  at  the  beginning  of  each  count)  ; 

The  Jurors  jaforeaaid  ftirther  present  that 
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nature,  did  have  a  i 
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STATEMENTS  OP  OPPENCBS. 

.  BLASPHEMOUS  LIBEL. 

On  at  ,    A.  unlawfully  did  publish 

a  certain  blasphemous  indecent  and  profane  libel  of  and  concernmg  the  Holy 
Scriptures  ana  the  Christian  religion,  m  one  part  of  which  said  libel  there  were 
and  are  contained  amongst  other  things  certain  blasphemous,  indecent  and 
profane  matters  and  things,  of  and  concerning  the  Holy  Scriptures  and  the 

'Christian  religion,  of  the  tenor  following,  that  is  to  say,  [here  sel  out  Vie  libelloui 
passage,  and  ift1\ere  be  another  such  passage  in  another  part  of  the  publication 
tnlroditc»it  thus  :  ''and  in  another  part  whereof  there  were  and  are  contained, 

.  amongst  other  things,  certain  other  blasphemous,  indecent  and  profane  matters 
and  things,  of  and  concerning  the  Holy  Scriptures  and  of  the  Christian  religion, 
of  the  tenor  following  that  is  to  say,"  etc.  etc.,  and  conclude  the  count  thus] : 
to  the  high  displeasure  of  Almighty  God,  and  to  the  great  scandal  and  reproach 
of  the  Christian  religion. 

OBSTRUCTING  OPPIGIATING  CLERGYMAN.      . 

A,  on  at  unlawAiily  did  by  force 

{threats  or  force)  obstruct  and  prevent  B,  a  clergyman  from  celebrating  divine 
service  in  the  parish  church  of  the  parish  of  C.  [or  "  in  tiie  performance  of  his 
duty  in  the  lawful  hurial  of  the  dead  in  the  church  yard  of  the  parish  church 
of  the  parish  of  C, "].  ^  • 

•a 

STRIKING  OR  ARRESTING  OFFICIATING  CLERGYMAN. 

/A,  on  at  unlawnilly  did  arrest  B, 

a  clergyman  upon  a  certain  civil  process  [or  "  did  strike  "  or  "  did  offer  violence 
to  B,  a  clergyman  "]  whilst  he  the  said  B,  as  such  clergyman,  was  going  to 
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SEDUCTION  OP  GIBL  BETWBEN  FOURTEEN  AND  SIXTEEN. 


r>^(^ 


On  at  A,  unlawfully  did  seduce 

Sw  "  did  have  illicit  connection  witb  "]  B,  a  girl,  of  previously  chaste  character, 
hen  being  of  {or  "above  ")  the  age  of  fourteen  years  and  under  the  age  of 
sixteen  years. 

SEDUCTION  UNDER  PROMISE  OF  MARRIAGE. 

On  at  A,  being  then  above 

the  age  of  twenty  one  years  did,  then  and  there,  unlawf\illy,  and  under  promise 
of  inaf  riage,  SQduce  and  hbve  illicit  connection  with  B,  then  being  an  unmarried 
female  of  previously  chas(6  character. 

SEDUCTION  BY  GUARDIAN  OP  WARD. 

On  at  A,  then  being  the 

guardian  of  B,  then  and  there  unlawHilly  did  seduce  {or  "  did  have  illicit  con- 
nection witb  ")  the  said  B,  his  ward. 

SEDUCTION  OP  FAJlirrORY  EMPLOYEE. 

On  at  A,  unlawfully  did  seduce 

{or  "  did  have  illicit  connection  with ")  B,  a ,  woman  of  previously  chaste 
chacacteTrand  then  being  under  the  age  of  twenty  one  years,  to  wit,  of  the  age 
of  years,  and  then  also  being  in  the  employment  of  the  said  A  in 

the  said  A's  factory  {or  ,"  mill,"  or  "  workshop  "). 


PROCURING 


On 

procure  {or  "  att( 
with  intent  that  j 

PROCURING  A 

On 
procure  (or  "  attei 
from  abroad  with 
Canada. 

PROCURJ 

On 

threate  {or  "  intimi 

(or"girl")tohav 
Canada  ") 

PROCURING  A 

On 

(or  "felse  represent 
not  being  a  prostitui 
connection  within  C 


^ 


PROCURING  DBFILEMBN7  OF  A  WOMAN  UNDER  AGE. 


~     On  at  A,  uniawnilly  did  procure 

{or  "  did  attempt  to  procure  ")  B,  a  girl,  {or  "  woman  "),  then  under  the  age  of 
twenty  one  years,  to  wit,  of  the  age  of  years,  and  not  being  a 

prostitute  nor  of.known  immoral  character,  to  have  unlawAil  carnal  connection 
with  another  pwson  (or  "  other  persons  "). 


ENTICING  A  WOMAN  UNDER  AGE  TO  PROSTITUTION 


On 


at 


A,  unlawfVilly  did 


inveigle,  {or  "  entice  "  ),  B.,  a  girl,  {or"  woman  " ),  then  under  the  age  of  twenty- 
one  years,  to  wit,  of  the  age  of  years,  and  not  being  a  prostitute  nor  of 


known  immoral  character,  to  a  house  of  ilUfame,  {or 
purpose  of  illicit  intercourse  {or  "  prostitution  • ). 


■  assignation  " ),  for  the 


CONGEALING  A  WOMAN  80  BNTIGED. 

On  at  A,  unlawfully  and 

knowingly  did  conceal  in  a  house  of  i)U)ame,  {or  "  assignation "  ^,  B,  a  girl, 
lor  'uwoman  "),  then  being  under  the  age  of  twenty>one  years,  to  wit,  of  the  age 
of  ^  years,  and  not  being  a  common  prostitute  nor  of  known  immoral 
character,  and  ^ethe  said  B,  having  been  luilawfUlly  inveigled,  (or  ".enticed  ") 
to  the  said  house  of  iU-fame  {or  "  assignation  ")  for  tne  purpose  of  illicit  inter- 
course (or"  jirostitution".) 

PBOCURINO  A  WOMAN  TO  BECOME  A  PROSTITUTE. 

On  at  A,  unlawifVilly  did 

nroonra  {or  "  attempt  to  procure  "),.B,  •  woman  {or  "  giii  ")  to  become,  within 
Ganada,.(or  "  out  or  Canada  "),  a  common  prostitute. 


On 
(or  "administer")  t 
certain  drug  to  wit, 
other  matter  or  thin 

power-'i  her  the  said 
to  wit.  C,")  to  have  ui 

CONSPIRACY  T( 

On 
did  conspire,  combim 
false  pretences,  false  re 
woman,  to  commit  adi 


A  COMMON 


At 


dd.and  he  does  yet  co 
]P'ain«<o/')«ndtherebi 
common  nuisance  end! 

A  COMMON  NUia 


At 


"""er  days  and  times  bef 

(I)  See  commente  undi 
U)  See  commenta  undi 


« 

STATEMENTS  OF  LBNCEa  „, 

PROCURING  )W  WOMAN  TO  LEAVE  CaIh. 

BLSEWHEReT^  ^0«  PROSTITDTION 

On  ■    \ 

procure  (or "  attnmnt  »  at  >  \ 

PBOCUHmo  A  WOMAN  TO  COME  TO  OANAdA 
On  "  "*"*''*  «>1>  PHOSTITDTION 

0.  ""™'"'  ^  ""-^  --'«"  Bv  ^JrT " 

^,  "^"""O  BY  MEANS  Of  DBUG8. 

--.H.CV  ™  »OUCB^  W^  ^..„  ^^^^^_^^ 

On 

^^'^Src;>sSS''^;^^^^''-  »"1  ««™e  together ''unl'f,S'r""''WJy 
won,an.  to  oo^.it1dX^r  TiVo?^  StW»^  iT^^^^ 

,,         ^«;-^0N  NUISANCE  ENDANO«Rx.auPE*o.„ 
did'and  ^hVdii'^et'vtr  "^  "^^^''^^'^  that  date  A  unlawr.l  "°  *"'*«»  *vBni 

A  COMunw  MTT.o «  U>    )  of  the 
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r"""^. 


■^ 


did,  and  he  does  yet  continue  to  \Sel  out  Ihe  particular  act  or  omission  com- 
plained of)  and  thereby  unlawfully  did  commit  and  does  continue  to  commit 
a  common  nuisance  by  which  the  public  were  and  are  obstructed  in  the  exercisu 
or  enjoyment  of  a  right  common  to  all  Her  Majesty's  subjects,  to  wit,  (Set  oul 
Ihe  common  right  obstructed)  and  which  common  huisance  did  at 
aforesaid  on  the  day  of  occasion  actual  injury 

to  the  person  of  B.  , 

OR. 

1^1  OB  ■  and  on  and  at  divers 

other  days  and  times  before  and  since  that  date,  A,  unlawfully  and  injuriously 
did  and  he  does  yet  continue  to  {Set  out  the  particular  ael  or  omission  t;o|f*- 
plained  of )  and  thereby  unlawfully  did  commit  and  does  continue  to  comuut  -ft 
common  nuisance,  endangering  the    property   (or  "  comfort")  of  the  piiblin^ 
and  which  common  nuisance  did  at  aforesaid  on  the  ' 

day  of  occasion  actual  injury  to  the  person  of  B. 

KEEPING  A  BAWDY-HOUSE. 

Xt-  on  .  and  on  and  at  divers 

other  days  and  times  sfince  that  date  A 'And  B.the  wife  of  the  said  A,  unlawfully 
did  keep  and  maintain  a  disorderly  house,  to  Wit,  a  common  bawdy-house  l)y 
and  maintaining  a  certain  house  [or  "  room,"  or  "  set  of  rooms  "  etc.] 


'<'\ 


keeping  and  maintaining  • 
situate  and  being 


,  for  purposes  of  prostitution. 


in 
ift  ■ 


KEEPING  A  COMMON  GAMING-HOUSE. 

\l  on  I  and  on  and  at  divers 

other  days  and  times  since  that  date,  A,  (or  "  A,  B,  and  C  ")  unlawfully  did  keep 
and  maintain  a  disorderly  house,  to  wit,  a  common  gaming  house  by  keeping 
and  maintaining  for  gain  a  certain  house  [or  "  room  "  etc.']  situate  and  being 

to  which  persons  did  and  do  resort  for  the  purpose 
of  playing  at  games  of  chance. 

OR. 

{Commence  as  above)  unlawfully  did  keep  and  maintain  a 

disorderly  house  to  wit,  ajcommon  gaming  house,  by  keeping  [or  "  using  "  )  for 
gain,  a  cSrtain  house  {or  "room"  «<c.),  situate  and  being 
for  playing  therein  at  games  of  chance  and  mixed  games  of  chance  and  skill, 
and  in  which  a  bank  was  and  is  kept  by  one  or  more  of  the  players  exclusively 
of  the  others,  (or  in  which,  in  the  games  played  therein,  the  chances  are  not  alike 
favorable  ta  all  the  players). 


C 
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One  year. 


176 


178     Aotiof 


i'  L^«sc-',is2:s 


14       18S 


'CnUwfali^d^fliiigwimei 


Two  yean 
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no 


Abt. 


178 
177 

189 

MO 

808* 
20Si 


1107 

aoal 


OrmoB. 


Diitubiirg  labile  wonliip. 
Indacmt  tot* 


PUjing  or  looklBg  <m   in  auiiliit- 
hooae _. . . .  ,77. 


WUfulW  prarenting  obillihietiiiit  or 
deUjing  offlcar  ent«ri9ia»ffisorderl7 
hOBM iL Y '  •'  ■  ' 

Bailway  or  •tMinbo*tMM|,n«gleet- 
init  to  arred  pciaoai  lIUMiUiig  'in 
thair  oonTanncM..'?.,  .T....:. 

Neglect  of  raUinqr  or  itMpiboat  oom- 
pany,  etc.,  to  pmt  np*^  their  oon- 
Teyanoeeaitiole  MSagaiiutguibUiig^ 

Ti^raneT,  inolading :  FabUoly  axpoi- 
Ing  laoeooiit  ihow;  begging;  bsiter- 
Ing;  iweuing,  being  drnnk  and 
diiorderly,  etc.,  in  atteet;  Jefkoing 
■ignit  breaking  windowi,  eto. ;  oom- 
mon^  proatitnUon,  night  -  walking, 
keeping  or  being  inmate  of  a 
'  irly  honae,  or  fraqnenting  di»- 
hooaea;  living  bj  gamfig  or 
f'oT  by  the  aTaua  of  proattta- 


tW  ilna,  or  one  mont^^n 

dafanlt 

$80  ilne,  or  aiz  montha, 

/•  —with  or  withont  liard 

labor,  —  or  both   fine 

and  impriaanment 

$100    penalty,    or  two 
montha  in  deikalt . . 


PUaUBMBIT. 


$100  line  a  nd  aiz  montha 
with  or  without  br  1 


$100  penalty. 
$100  penalty. 


$80  line,  or  aix  lAadtha 
(with  or  withont  h. 
1.),  or  both.... 


Ttaavmxh- 


Summary. 

gommary  (lJuatioeB> 
do  do 

do  do 


Bumpiary. 

V     "J 

CiWf^Court,       (Seo 
port). 


-AH.  91»,  ; 


i  Summary 
(two  Juatlcea.) 


LIMITATION  OF  TIME  FOR  PROSECUTING  OFFENCES 
UNDER  TITLE  IV. 


Art  181    'Seduction  of  girls  under  sixteen  :  One  year. 

"     182    Seduction  under  promise  of  marriage  :  do 

"      183*  Seduction  of  a  ward,  mill  girl,  Ac  :  do. 

•<     185    Unlawfully  deQIing  women  :  do 

„      jQcf  Parent  or  guardian  procuring  defile- \  .. 

'*"*\     ment  of  ward  or  cl}ild  :  /  *^° 

"      ift?/  House  holders  permitting  defilement  of  S  ^^ 
\     girls  on  their  premises :                      I 


(See  Art.  551  (c). 
do 
do 
do 

.i    do 
do 


Note. — See  article  930,  which  prescribes  by  two  years,  all  actions,  suits  or 
informations  (not  otherwise  expressly  limited),  when  the  same  are  for  the 
recovery  of  the  penalties  or  forfeitures  referred  to  in  article  929  post. 
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81 0.  Every  one 
under  a  legal  duty  < 
of  sixteen  yean^iaci 
excuse,  to  do  so  wh 
hooBehoId,  whether 
child  is  caused,  or  if 
to  be  permanently  h 

2.  Every  one  who 
ni8wife,iscriminaU\ 
80  to  do,  if  the  death 
or  her  health  is  or 
omission. 

211,  Every  one  ' 
provide  necessary  ft 
apprentice  under  the 
provide  the  same,  an( 
i*wtu|  excuse,  to  perf 
apprentice  is  caused 
«>en  or  is  likely  to  be 
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TITLE  V. 

PART     xvi.    ; 

'  iter  *°^»°*We  to  providrhSftS*f,?'*'">''°*'f'ft«m  S 
whetlter  auch  charge  is  undertakZh; ??  ^  the.ndceasaries  of  lifeT 
imposed  upon  him  bv  law  ^^t!       "^  ***'**  ""der  any  conti«,f  ^i^' 

critainaUyre8T)of^S^^<iAflr  P;?^" /^to  t**®  necessaries  of  Hfe  ^"j  ... 


'njured,  by  such  omission.    •  "*®v  «>  be  pertnanentiy 

«M«e,  to  do  «,  wbil.  OToS  oX  ~S!-      ^n""™*,  withoit  2™*I 
koiwhoM,  whether  raorSdfaT,.S'™ '■°'''"'»' i*bl»  5  W 

omission.  "^^'^  *«  be  permanently  injured  by  sSh 

21  1  P'w     BUI, 

pro^d;  neoSrrf<S%rothl^^^^  has  contracted  to 

apprentice  under  the  cue  of  «v£-      'oag»ng  for  any  servant  Z 
provide  the  same,  and  ^  onCfrflf*"  ^^^^  "  "«<*«  »  U  d^Jl  f' 
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llie  l('t;al  (l\ilics  tonding  to  llie  prosorviitiim  of  life,  the  neglect  of  jvhich  is 
cTinjiiial.  Section  IGI,  (corresponding  with  our  article  '21 1,  anle),  is  a  re-onact- 
inent  of  24  and  '25  Vict.,  c.  lOO,  s.  '26  *liicli  was  itself  a  r«-enactijiont  of  U  and 
15  Vict.. c.  II.  Thatstalute  WHS  passcjd  in  llie  excitement  consequent  on  llio  case 
of  ii.  V.  Sloane,  (1|  ftnd  was  framed  so  as  to  embrace  all  casus  where  there  was 
a  contract  to  supply  a  servanl<of  whatever  age  with  food,  clothing,  and  lodging. 
It  hds  been  thought  belter  to  limit  it  to  servants  and  apprentices  under  the  age 
of  sixteen,  but  it  is  right  to  jjoinl  out  that  tliis  is  not  the  existing  law.  Section 
ICO,  (corresponding  yilh  eur'hrticle  2IO|,.puts  the  head  of  a  faqiily  under  the 
same  crirainftK responsibility  towards  members  of  his  household  under  the  a).ji' 
of  sixteen  as  a  master  is  to  a  servant  of  the  same  ago." 

Ujvdcr  article  215,  post,  the  punishmeijt  for  neglectihg  or  refusing  to  porfonn 
iiny'ofthe  duties  specified  and  defined  in  articles  209,  210,  a^nd  211  isthrcc 
years  imprisonment,  unless  the  neglect  or  refusal  amounts  to  culpable  homicide  ; 
and  then,  of  course,  it  would  be  punishable  as  such. 

Articles  210  and  2U  make  several  changes  in  the  old  law  as  contained  in  th' 
K.  8.  C.  chap.  162  (now  repealed),  as  will  be  seen  by-  section  19,  oP  that  a«l, 
whiclr  reads  as  follows :  '^  •  "* 

«'  Every  one  who,  being  legally  liable,  either  as  a  husband,  parent,  guardian, 
or  committee,  maker  or  mistress,  nurse  oV  otherwise,  to  provide  for  any  person 
OS  wife,  child,  ward,  lunatic  or  idiot,  ap^entico  or  servant,  infant  or  otlierwisc, 
necessary  food,  cloUiing  and  lodging,  wilfully  and  without  lawful  excuse, 
Refuses  or  neglects  to  provide  the  same,  or  unlawfully  or  maliciously  does,  or 
causes  to  be  done,  any  bodily  harm  to  any  such  apprentice  or  servant,  so  that 
^the  life  Of  such  apprentice  or  servant  is  endangered,  or  the  health  of  sui;li 
apprentice  or  servant  has  been,  or  is  likely  to  bo.  permauently  injured,  is  guilty 
of  a  misdemeanor,  and  liable  to  three  years'  imprisonment." 

See  article  217,  post,  as  to  causing  bodily  harm  to  an  apprentice  or  servant  by 
a  master. 

212.  Duty  orpcMon*  dolM*  danveiwm  Mto.  — Every  one  who 
undertakes  { except  in  case  of  necessity )  to^  administer  surgical  or 
medical  treatment,  or  to  do  any  other  laM?ful  act  the  doitag  of  which 
is  or  may  be  dangvrous  to  life,  is  under  aJegal  duty  to  have  and  to 
vise  roasooable  knowledge,  skill  and  care  in  doing  any  such  act,  and 
is  criminally  responsive  for  omitting,  without  lawful  excuse,  to 
discharge  that^luty  if  death  is  caused  oy  such  omission. 

See  article  57,  poii,  pp.  34,  *5.  ,  "  ", 

See  also  comments  upon  nec^ily,  anti,  p.  13. 

31S.  nmtytpmrmmuB  ta  «»mu««  •Ttemcerou  UdacB,— Every  one 
who  hAB  in  his  charge  or  under  his  control  anything  whatever, 
whether  animate  or  inanimate,  or  who  erects,  nJakes  or  maintains 
anything  whatever  which,  in  the  absence  of  precaution  or  care,  may 
endanger  human  life,  is  under  a  legal  duty  to  take  reasonable  pre- 
cautions against,  and  use  reasonable  care  to  avoid,  such  danger,  and 
is  crimin  Jly  responsible  for  the  consequences  of  omitting,  without 
lawftil  excuse,  to  perform  such  duty,      j 

214.  D««y  to  avoid  oailssloMidsac«ron*  to  life. — Every  one  who 
undertakes  to  do  any  act,  the  omission  to  do  which  is  or  may  be 
dangerous  to  life,  is  under  a  legal  duty  to  do  that  act,  and  is  crimi- 


(1)  Annual  RegisterVol.  93,  p.  144. 
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.PRESERVATION  OF  LIPB. 


all  ^*^ 

:xcie7rp;^:Jrha?d„^^"^'*«°^  ^^  •^^'^ting,  without  lawfur 
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pneoftbedefeadtate  wan  tho  m„.i.       ,  »«*«iisned 

when  it  was  about  five  w^k»  „m  ^°^f^  "'^  *  ''^kly  bastard  chil.J  «,h.oi. 

Kin  and  i?i:Jf  ^«  delSd  'ZS&  vX"«  ^  '''''^'^»  5;^;"  the 
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to  the  conduct  of  either  of  the  prisoners.  Upon  these  facts  it  wag  held  that 
there  was  an  abandonment  and  exposure  endangering  the  life  of  the  child :  and 
the  prisoners  were  found  guilty.  ( f) 

In  another  case,  a  womap,  who  was  living  apart  flrom  heif  husband,  and  who 
had  the  custody  of  their  child,  brought  it  and  left  it  outside  the  father's  door, 
telling  him  she  had  done  so.  The  father  knowingly  allowed  the  child  to  remain 
outside  his  door  from  7  p.  m.,  till  I  a.  m.,  when  it  was  found,  cold  and  stiff,  by 
a  constable  who  removed  it.  It  was  held  (hat,  although  the  father  had  not  the 
actual  custody  and  possession  of  the  child  yet  as  he  was  legally  bound  to 
provide  for  it,  his  allowing  it  to  remain  where  he  did  was  an  abandonment  and 
exposure  by  him  whereby  the  child's  life 'was'-efidangered  within  the  meaning 
of24-25y.,c.  too,  8.  27.  (2) 

21 Y*  CMMlackodil7taMfH[4*«pwMatleM«r*«rTMi«a.— Every  one 

is  guilty  of  an  indictable  offence  and  liable  to  three  years'  imprison- 
ment who,  being  legally  liable  as  master  j)r  mistress  to  provide  for 
any  apprentice  or  servant,  Unlawfully  does,  or  causes  to  be  done, 
any  bodily  barm  to  any  snch  apprenticie  or  servant  so  that  the  life 
of  such  apprentice  or  servant  is  endangered  or  the  health  of  such  . 
apprentice  or  servant  has  beep,,  or  is  likely  to  be,  permanently 
injured.    R.S.C.,  c.  62,  s.  Id. 

The  reference*  under  this  article  is  evidently  a  clerical  error.  It  should  be  R. 
8.  C.  c.  162. 

'The  corresponding  Imperial  enactment  on  this  object  is  the  24  and  25  Vic, 
c.  100,  sec.  26,  which  is  as  follows  :  V      , 

"  Who  soever  being  legally  liable  eilther  as  master  or  mistress  to  provide  for 
any  apprentice  or  servant  necessary  food  clothing  or  lodging,  shall  wilftilly  and 
^ithout  la.wf\il  excuse  reftise  or  negt^t  to  provide  the  same,  or  shall  unlawi\illy 
and  maliciously  do  or  cause  to  be  done  any  bodily  harm  to  any  such  apprentice 
or  servant,  so  that  the  life  of  such  apprentice  or  servant  shall  be  endangered,  or  ^ 
the  health  of  such  Apprentice  or  servant  shall  have  been  or  shall  be  likely  to  be 
permanently  injured,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted 
thereof,  shall  be  liable  to  be  kept  in  penal  servitude  for  the  term  of  three  years." 

.  Upon  this  clause  Archbold  makes  the  following  remarks  :  "  Whether  it  be 
<•  necessary  to  prove  that,  by  such  rtfitsal  or  negleel  to  provide,  the  prosecutor's  ' 
"  life  was  endangered  or  his  health  was  or  was  likely  to  be  permanently  injui^d, 
"  depends  upon  the  Construction  which  is  to  be  put  upon  the  statute.    If  the 
•'  words  '  so  thai  the  life  of  tueh  person  shall  b«  endangered,'  etc.,  apply  to  all    . 
'•  the  preceding  matter,  such  proof  will  be  necessary  ;  if  only  to  the  branch  of 
"  the  section  which  relates  to  the  actual  doing  of  bodily  harm  to  the  apprentice    . 
"  or  servant,  such  proof  will  be  unnecessary.  Until  (here  has  been  some  decision 
"  on  the  subject  it  will  be  safer  to  introduce,  into  the  indictmeoi^  the  allegation, 
•' '  so  that  the  life  of  the  said  was  Ituftby  eniangered.'  u 

"  and  to  be  prepare(|  with  evidence  to  sustain  it.  It  would  seem  indeed  to  be 
"the  better  opinion  that  the  ymrdi'sothattht  life  of  such  person  shall  be 
"  endangered,  etc ,'  override  all  the  preceding  mat^,  otherwise  a  mere  single 
«  wilfUl  refusal  to  provide  a  dinner  would  be  within  the  clauaa.  U(Mh  an  indict- 
"  men!  for  unlawfully  and  maliciously  assaulting  an  apprentice  or  servant  it  is 
'  clear  that  such  allegation  and  proof  are  necessary."        / 

.  It  will  be  observed  that  the  uncertainty  v(^hich  Archbold  seems  to  And  in  the    ' 
English  enactment  arises  fY^m  the  fact  of  two  x)n'ences,  negleeling  to  provide 
necessaries  and  doing  bodily  harm  to  an  apprentice  or  servant  being  included 
in  one  section.    In  the  present  code  this  possible  uncertainly  has  been  avoided, 

( I)  R.  V  Falkingham,  1^.  R..  1  G.  C.  R..  222  :  39  L.  J.  (M,  C.)  47. 
♦2)  R.,  V.  White,  L.  R..  1  C  C.  fl.  311  ;  40  L.  J.,  (M  C)  134  ;  Arch.  Ci.  PI. 
and  Bv.  21  Ed.,  pp.  792,  793. 
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House  of  Commons  sitting  on  a  Bill  for  the  deBnition  of  homici^,  introduced 
by  the  late  Mr.  Russell  Gurney,  in  1874.  It  was  algo  considered  by  tjie 
Gommission'On  Capital  Punishments,  which  reported  in  1866.  Each  of  these 
bodies  reported  that  the  present  condition  of  the  law  was  unsatisfactory,  though 
neither  arrived  at  a  definition  whioh  was  considered  satisfactory. 

"  The  present  law  may,  we  think,  be  stated  with  sufficient  exactness  for  our 
present  purpose  somewhat  as  follows : — Murder  is  culpable  homicide  by  any 
act  done  with  malice  atbrethought.  Malice  aforethought  is  a  common  name 
for  all  the  following  states  of  mind  :— 

"  (a.)  An  intent, —preceding  the  act, — to  kill  or  to  do  serious  bodily  injury  to 
the  person  killed  or  to  any  other  persbn  : 

■■"  (6.)  Knowledge  that  the  act  done  is  likely  to  produce  such  consequences, 
whether  coupled  with  an  intention  to  product  them  or  not :  '  „ 

"  (c.)  An  intent  to  commit  any  felony  ; 

.  1         "  id.)  An  intent  to  resist  an  officer  of  justice  in  the  execution  of  his  duty. 

"  Whether  (c)  is  too  broadly  stated  or  not  is  a  question  open  to  doubt,  but 
Sir  Michael  Foster,  perhaps "theTiighest  authority  on  the  subject  says  (p.  258). 
'  A.  shooteth  aj  the  poultry  of  B.,  aiid  by  accident  killeth  a  man.  If  his 
'  intention  was  to  steal  the  poultry,  which  must  be  collected  from  the  circums- 
■  tances,  it  will  be  a  murder,  by  reason  of  that  felonious  intent ;  but  if  it  was 
'  done  wantonly  and  without  that  inte/Uion,  it  will  be  barely  manslaughter." 

"  It  seems  to  us  that  the  law  upon^tnis  subject  ought  to  be  freed  from  the 
element  of  fiction  introduced  into  it  by  the  expression  '  malice  aforethought, ' 
although  the  principle  that  murder  may,  under  certain  circutosttinces  be  com- 
mitted, in  the  absence  of  an  actual  intention  to  cause  death,  ought  to  be 
maintained.  If  a  person  intends  to  kill  and  does  kill  another,  oi*  if,  without 
absolutely  intending  to  kill,  he  voluntarily  indicts  any  Ixtdily  injury  known  to 
be  likely  to  cause  death,  being  reckless  whether  death  eiuues  or  not,  he  ought 
in  our  opinion  to  be  considered  a  ii|urderer,  if  death  ensues. 

"  For  practical  purposes  We  can  make- no  distinction  between  a  man  who  ' 
shoots  another  through  the  head  exprefsif^  meaning  to  kill  him,  a  man  who 
strikes  another  a  violent  blow  with  a  sword,  careless  whether  he  dies  of  it  or 
not,  and  a  man  who;  intending  for  some  object  of  his  own,  to  stop  the  passage 
of  a  railway  tram,  contriv^an  explosion  fit  gunpowder  or  dynamite  under  the 
engine,  hoping  indeed  that^eath  may  not  be  caused,  but  determined  to  effect 
his  purpose  whether  it  is  so  caused  or  not. 

"  This  is  the  general  object  kept  in  view  both  in  the  Draft  Codo  and  in  the 
Bill,  hut  there  is  some  difference  in  the  extent  to  which  they  go.  There  is  no 
difTerence  as  to  the  cases  In  which  the  death  of  the  person  killed  oc  of  some  other 
person  is  intended.  The  Bill  included  in  the  definition  of  murder  all  cases  in 
which  the  offender  intended  to  cause,  or  knew  that  he  probably  would  cause 
'  grievous  bodUy  harm '  to  any  person.  The  I^ft  Code  includes  all  such 
cases,  substituting  the  expression  <  hodUy  injury  known  to  the  offender  to  bt 
'  likely  to  caute  deatk '  for  '  grievous  bodily  harm '  ;  whioh  to  some ,  extent 
narrows  the  definition  given  in  the  Bill.  On  the  other  hand  tbe  Oralt  Code 
includes  all  casets  in  which  death  is  caused  by  the  infliction  of '  grievous  bodily 
injury '  for  the  purpoee  of  facilitating  the  commission  of  oertatn  heinous  offimces. 
AU  these  coses  would  fall  within  the  detlnition  of  murder  given  in  the  Bill,  ao> 
cording  to  whioh  it  is  murder  to  kill  by  the  intentional  infliction  of  grievous 
^odily  harm  irrespectively  of  tbe  purpose  for  whioh  it  is  used.  Lastly,  it  is 
provided  (by  the  Oraft  Code)  that  killing  by  the  administration  of  stupefying 
things  or  by  wilfully  stopping  the  breath  for  the  purpose,  in  either  case,  of 
committing  anyortbiaspeciUea  offences,  (I)  shall  be  murder u;A«(Aer<A«(iy7'«nd«r 
knows  or  not  ihot^  death  is  likely  to  enstte.  According  to  the  provisions  of 
—  '  1 —  '  ■  "  '~ 

(1)  The  specified  oiTence^  are  the  same  as  those  specified.  In  the  same  connec- 
tion, by  the  present  code  (see  article  K7,  Wst),  namely.  Treason,  Treasonable 
olTences,  Assaults  on  the  Queen,  Incitingto  Mutiny,  Piracy,  Piratical  Acts, 
Escapes,  Rescues,  Resisting  lawfiil  Apprehension,  Murder,  Rape,  Forcible 
Abduction,  R«bbery,  Burglary,  Arson. 


..» 


Is*  f^^»i^tk  *^i    ^i^t  ^  '.iV^ji,^  <i i^/-j,.  i^  ^^'Jfii^ 


'ifk''f/»m 


■''^  «.   r^Wli^'    *  fl      '^^•^■'p-* 


^ 


t4 


HOMICIDE.       ,  ^ 

141 

hutiuin  Wng'wi'tffiThS'SSdi'ifTMS^^^  becomes  a 

proceeded,  m  a  Uvina  MtatA  X^^  l  ^     f  ^'^  ^^e*^  »*  has  cotnnUM,. 

WSpornotrSeC'&'t^^^^^  ' 

and  whether  the  navel  ifr..i«  ^        independent  circulation  or  nnT 

chfld  is  homidSe  tlen^"*!  "  ^""^^  ''^  ''o*-    The  w£  of  2       • 

before,  during,  or  ^T  bLh     ""  *^"^««°««  of  injuri^f^fel^S 

""  ■  '^  B^'h-  New  Cr.  L.  Conf ,  l  S'      *'•  *  '^^  ^"^ '  «"  v-  Senior,  i  Moo. 


-^ 


Ti'r 

1 
,1/ 


K'A, '■*t* '     ,"  ^ V  ""'i^r 


142 


^^)^  ^^'  ^"^  *  f  ■'f  f\^x'^t'*^if^ '«  "^j    if 


CRIMINAL  CODE  OF  CANADA. 


n*- 


'^>- 


'-^'2ifeO.  CiUpMhic  k*iNi«Me. — Homicide  may  be  either  colpable  or 
not  qolpabl^  Homicide  is  culpable  when  it  consists  in  the  killing  of 
any  person,  either  by  ^n  unlawful^  act  or  by  an  omistion,  trithmt 
lawful  excuse,  to  perform  or  observe  any  legal  duty,  or  by  both  combined, 
or  b^  causing  a  person,  by  threats  or  fear  of  violence,  or  hy'deeeption, 
Xo  dolan  act  which  causes  that  pierson's  death,  or  by  wilfully  fri^emny 
a  chiid  or  sick  person. 

2.'  Culpable  homicide  is  either  murder  or  mataslaughter. 

3.  Homicide  which  is  not  culpable,  ia  not  an  offence. 

To  constitute  culpable  homicide  under  the  terms  of  this  article  there  must  be. 
I.  An  unlawful  act  done  ;  or 
,     2.  An  omission,  wt(Aou(  lawful  cxcuse,U>  perform  or  observe  a  legal  duty ;  or 
/     3.  (is)  A  threatening  of  violence,  (6)  an  arousing  of  fear  of  violence,  or  (c)  the 
f  use  of  deception,  causing  the  person,  so  Ihrea/lened,  or  put  in  fear,  or  deeeived, 
as  the  case  may  be,  to  do  an  act  causing  his  or  her  deatn  ;  or 
_.^4.  A  wilfVil  frghtening  of  a  child  or  sirck  person. 

In  An  English  case,  before  Dennum,  J.^  a  man  who  had  firightened  a  <;hild  to 
death  was  convicted  of  manslaughter.  (I) 

Thej  following  case,  (although  the  iqjury, caused  did  not  result  in  loss  of  life) 
is  an  pustration  of  the  principle  upon  wnich  is  based  that  part  of  the  above 
article  which  makes  it  culpable  homicide  in  a  person  who  eithertby  threatening 
violenjce  towards,  or  l}y  creating  fear  or-violence  in  another,  causes  that-  other 
to  do  ^n  act  resulting  in  his  or  her  de^th. 

A  \itonian  in  order  to  escape  from  ttae  violence  of  her  husband,  who  had  usad 
thread  against  her  life,  got  out  of  a  window,  and  in  so  doing  fell  to  the  groiina 
and  broke  her  leg.  The  husband  was  convicted  of  having  wilfully  and 
maliciously  inflicted  grievous  bodily  harm  on  bis  wife.  Bdd,  correct.  Lord 
Colerildge,  C.  J.,  said :  "  I  am  of  opinion  that  the  conviction  in  this  case  is 
6ortecit,  and  that  the  sentence  sjiould  be  affirmed.  The  principle  seems  to  me  to 
be  laid  down  quite  fully  in  Rtg.  v.  Martin,  8  Q.  B.  Div.  54  ;  14  Cox  C.  C.  633. 
There,  this  court  held  that  a  man  who  had  either  taken  advantage  of  or  had 
createid  a  panic  in  a  theatre,  and  had  obstructed  a  passage,  and  had  rendered  it 
difficult  to  get  out  of  the  theatre,  in  consequence  of  which  a  number  of  people 
were  crushed,  was  answerable  for  the  consequences  of  what  he  had  done.  Here, 
'  the  woman^came  by  b|r  mischief  by  getting  out  of  the  window — I  use  a  vague, 
.  word  on  purpose —  airaka  her  fall  broke  her  leg.  Now  that  -might  have  been 
caused  by  an  act  which  was  done  accidentally  or  deliberately,  in  which  case 
the  piisoner  would  not  have  been  guilty.  It  appears  from  the  case  however 
that  the  prisoner  had  threatened  his  wife  mpre  than  once,  and^  that  on  this 
occasion  he  came  home  drunk,  and  used  words  which  amounted  to  a  threat 
against  her  life,  saying,  '  I'll  make  you  so  that  you  can't  go  to  bed ; '  thft  she, 
rushing  to  the  window,  got  half  out  of  the  window,  when  she  was  restrained  by 
ther  daughter.  The  prisoner  threatened  the  daughter,  who  let  go,  and  her 
inotber  fell.  It  is  suggested  to  me,  by^  my  leameil  brother,  that  supposing  the 
prisonjer  had  st^k  his  daughter's  arm  without  hurting  her,  but  sufficiently  to 
,  cause  her  to'let  gd,  and  she  had  let  hermothor  fill,  could  anyone  doubt  but 
that  that  would  be  the  same  thih^  as  if  he  had  pushed  her  out  himself?  If  a 
man  cireates  in  another  man's  mind  an  immediate  sense  of  danger  which  causes 
such  tterson  to  try  to  escape,  and  in  so  doing  he  ii^ures  himself,  the  person  who 
creatm  such  a  state  of  mind,  is  responsible  for  the  ii^uries  which  result.  I  think 
that  in  this  case  there  was  abundant  evidence  thaUthere  was  a  sense  of  imme- 
diate danger  in  the  mind  of  the  woman,  caused  by  the  acts  of  the  prisoner,  and 
that  bier  injuries  resulted  trom  what  that  sense  of  danger  oauaed  her  to  do. " 
The  oiher  JudgM  concurred.  (?)  ' 

Seeialso.  (similar  case),  R.  v.  Bvans,  1  Rutt.  Cr.  5  Bd.  661. 
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.  A,  a  person  qualified  to  keep  a  gun,  is  shopting  at  a  mark,  and  undesignedly 
kills  B,    A  is  excused.  ; 

A  parelit  or  a  master  who,  in  moderately  cotrecting-  liis  child,  or  his  apprentice 
or  servant,  happens  to  occasion  his  death,  is  excuped,  on  the  ground  that  the 
killing-  is  only  misadventure.  For  the  act  of  correction  is  lawful ;  but  if  hu 
exceeds  the  bounds  of  moderation,  either  in  the  manner,  the  instrument,  pr  the 
quantity  of  punishgient,  and  death  ensues,  it  is  manslaughter  at  least,  ami 
in  some  cftsias  (Bcc6rdin|[  to  the  circumstapces)  murder ;  for  the  act  of  immo- 
derate coHrection  is  unlawful.  For  ins^nce,  where  an  apprentice,  on  being 
chided  by  his  master  for  neglecting  some  work,  made  a  sharp  answer,  and  the 
master  struck  and  killed  the  apprentice  with  a  bar  of  iron  which  he  had  in  his 
hand,  U  was  held  murder.  (I) 

A  whips  a  horse  upon  which  B  is  riding,  in  consequence  of  whtch  the  horsf^ 
lakes  fright  and  before  B  can  check  him  runs  over  and  kills  C,  a  child.  This  is 
accidental  as  to  B,  for  he  has  done  nothing  unlawful ;  but  it  is  manslaughter  in 
A,  for  his  act,- being  a  trespass,  was  unlawflil.  (2) 

Seir>4«f«ic«.  —  Homicide  in  self-defence,  (^metimes  also  called  chance- 
mtdley),  is  such  as  occurs  where  a  man  being  violently  attacked,  is  obliged  tu 
kill  his  assailant  in  order- to  save  his  own  life.  The  right  of  self-defence  proceeds 
from  and  j^s  Limited  by  necessity.  It  begins  where  necessity  begins,  and  ends  where 
necessity  ends ;  and  therefore  the  defending  party  in  order  to  be  excused  must 
exercise  only  such  power  and  apply  only  such  instruments  as  will  simply  prove 
eflbctual ;  nothing  more.  For  instaMce,  one,  on  whom  another  is  making  a 
taere  assault  with  his  fist,  must  not  instantly  stab  him.  Even  where  another 
is  meditating  the  taking  of  one's  life,  this  extreme  defence  cannot  lawfully  be 
resortm}  to  unt^l  some  ^ert  act  is  done  in  pursuance  of  the  meditation ;  in^other 
wo^till  the  danger  becomes  immediate.  (3)  Still,  a  person, -assaulted  by 
artSther  who  has  threatened  V>  kill  him,  is  not,  as  a  matter  of  coarse,  required  to 
nil),  and  thus  increase  his  danger  by  exposing  himself  to  a  repetition  of  his 
assailant's  attempt  wh^,  with  his  back  turned,  he  cannot  sd  well  resist  or 
protect  himself^  And  where  an  attack  is  made,  with  murderous  intent,  evinced 
by  a  sufficient  overt  act,  the  .person  attacked  is  under  no  duty  to  fly  ;  but  may 
stand  his  ground,  and  kill  hi^" adversary,  if  such  killing  become  jiecessary  in 
order  to  save  himself.  (4) 

On  this  subject  the  Royal  Commissioners  in  their  report  make  the  following 
remarks : 

We  take  one  great  principle  of  the  common  law  t(^  be  that,  though  it 
sanctions  the  defence  of  a  man's  person,  liberty  and  property  against  illegal 
vjolepoe,  and  permits  the  use  of  force  to  prevent  crimes,  to  preserve  the  puhlic, 
peace,  and  to  bring  oiTenders  to  justice,  yet  all  this  is  subject  to  the  restriction 
that  the  fore*  used  it  neetssary  ;'Xhtit  is,  that  the  mischief  sought  to  be  pre- 

nted  could  not  be  preventoj  by  less  violent  means;  and  that  the  mischief  done 

',  or 'which  might  reasonably  be  anticipated  flrom  the  force  used  is  not  dispro- 

iftioned  to  the  injury  or  mischief  which  it  is  ioteifded  to  prevent.    This  last 

rinciple  will  explain  and  justify  many  of  our  suggestions.    It  does  not  seem  to 

lave  been  universally  admittdd ;  and  we  have  therefore  thought  it  advisable  to 

^ive  our  reasons  for  thinking  that  it  not  only  ought  to  lie  recognised  as  the  law 

n  future,  but  that  it  is  the  law  at  present."  | 

In  an  elaborate  note  at  the  end  of  their  Report  the  Royal  Commissioners  have 
be  following  ftirther  remarks  by  Vay  of  argument  on  the  subject  : 

"  The  proposition  that  the  force  used  in  defence  of  person,  liberty  or  proi^rty 
must  be  proportioned  to  the  injury  or  mischief  which  it  is  intended  to  prcveat, 
is,  in  otir  o^nion,  one  of  great  importance,  yet  it  seems  not  to  have  commended 
itself  to  the  min^s  of  highly  respectable  authorities.    We  think  iC  right,  first,  to 

|t)  Rex  V.  Orey,  Kel.  64 ;  Post.  262.  See  aitiole  55,  antt,  p.  34,  and  article  S8, 
ante,  p  35. 

(2)  4  Bl.  Com.  182,  183 ;  1  Hawk.  P.  C,  c.  29,  s.  3.         • 

(3)  1  East  P.  C.  272.  .       s 

(4)  Post.  273 ;  3  Inst.  56 ;  1  East  P.  C.  271. 
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•  right  hand  useless  to  him  for  life,  or  to  hurl  him  down  stairs  witKt.8uch  force 

•  as  to  Break  his  leg.  And  it  seems  diCQcult  to  conceive  that  circflmatances, 
'  which  would  be  a  full  justification  of  any  violence  short  of  homJ«d6»  should 
'  not  be  a  mitigation  of  the  guilt  of  homicide.  That  a  man  shouldl  be  merely 
'  exercising  a  right  by  fracturing  the  skull  and  knocking  out  the  eye'  of  the 
v'  assailant,  and  should  be  guilty  of  the  highest  crim6  in  the  code  if  h^  kills  the 
•same  assailant,— that  there   should  be  only  a  single  step  tJetweeiv  perfect 

•  impunity  and  liability  to  capital  punishment  seems  unreasonable^  In  a 
'  case  in  which  the  law  itself  empowers  an  individual  to  inflict  *ny  h&rm  siiorl 

•  of  death,  it  ought  hardly,  we  think,  to  visit  him  with  thef  higbast  pUnishn^nl 
'  if  be  inflicts  death.'  •    ~-  ; 

"  If  we  thought  that  the  coipmon  law  was  such  as  is  herto  supposed,  we  should 
without  hesitation  suggest  that  it  should  be  altered.    But  we  think  that  sucljHa^ 
not  and  never  was  the  law  of  England.    The  law  discourages  persons  Jpom 
taking  the  law  into  their  own  hands.    Still  the  law  does  permit  men.  to  defend  ^- 
themselves.     Vim  vi  repellere  licet  modo  fiat  moderamiru  inmlpatx  lulelx,  hon/ 
ad  sumendam  vindiclam,  sed  ad  propulsandam  iiyuriam.    And  when  violence' 
is  used  for  the  purpose  of  repelling  a  wrong,  the  degree  of  viqlence  must  not  be ' 
disproportioned  to  the  wrong  to  be  prevented,  or  it  is  not  justifl^d.  ( t)  » 

"  There  is  no  case  that  we  are  aware  of  in  which  it  has  been  held  that  homicido 
to  prevent  mere  trespass  is  justifiable.  The  quebtien  raised  ha?  always  been, 
whether  it  was  murder,  or  reduced  by  the  provocation  to  manslaughter.  Ami 
when  death  has  not  ensuell,  the  forms  of  pleadiqg,  which  had  the  advanUge  of 
bringing  the  principles  of  law  to  a  precise  issue,  show  what  the  principle  was. 
Ini  an  wpeal  of  Mavhem,  the  form  Of  plea  of  son  assault  demesne  was  that 
vtil^  appellant  made  an  assault  upon  the  appellee  and  him  then  and  there 
'  woWd  have  beaten,  wounded  and  maimed  unless  he  had  forthwith  defended  ^ 
'himself,  against  the  appellant,  and  so  the  ill  which  the  appellant  suffered  was 
'  from  his  own  proper  assault  and  in  defence  of  the  appellee  (2) :  "•  Less  than 
this  was  not  a  defence  i3)  in  Handcock  v.  Baker,  <♦)  a  plea  justifying  the 
breaking  of  the  plaintiffs  dwelling  house,  assaulting  him  therein,  beating  him 
and  imprisoning  him,  on  the  ground  that  plaintiff  was  about  to  kill  his  wife, 
and  that  all  that  was  done  was\Jor  the  purpose  of  and  necessary  to  prevent  his 
doing  so,  was  held  good  after^*«dict.  And  we  take  it  to  be  clear  that;  even 
killing  the  intruding  criminal,  if  neaO^vy  to  prevent  a  crime  of  this  magnitude, 
'would  be  justifiable  ;  but  not  if  it  were  to  prevent  a  common  assault. 

"  But  the  defence  of  possession  either  of  goods  or  land  against  a  mere  trespass 
not  a  crime,  does  not,  strictly  speaking,  justifVieven  a  lireach  of  the  peace 
The  party  in  lawful  possession  may  justify  gently  laying  his  hands  on  the 
trespasser  and  requesting  him  to  depart.  If  the  trespasser  resists,  and  in  doing 
so  assaults  the  party  in  possession,  that  party  may  repel  the  assault^  and  for 
that  purpose  may  Use  any  force  which  he  would  bejuslifled  in  using;  in  defence 
of  his  person .  As  is  accurately  said  in  I  Kolle's  AJbt.  Trespass  p.  8, '  a  jus(tiUcation« 
'  of  a  battery  in  defence  of  possession,  though  it  arose  in  the  defence  of  the 

•  possession,  yet  in  the  end  it  is  the  defence  of  the  person*.' 

<•  Some  misappreljension  may  have  arisen  fromtbe  numdrous  cases  decided,  on 
the  9  Geo.  4,  c.  31.  sS4l  ,  in  which  persons  indicted  for  wounding  with  intent 
to  do  grievous  badily  harm  were  held  entitled  to  an  acquittal,  on  its  coming  out 
in  evidence  that  there  was  an  illegality  or  informality  in  an  arrest,  or  some 
other  provocation  disproportioned  to  the  degree  of  violence  used  (3).  And  it  may 
have  been  supposed  that  these  are  authorities  that  the  violence  was  absolutely 
justifled.  But  this  is  from  not  observing  that  the  effect  of  the  enactment  then 
ip  force,  was  that,  if  wounding  was  inflicted  under  such  circumstances  thai,  if 
death  had  ensued  thereflrom  the  offence  would  not  have  amounted  to  murder, 
the  person  indicted  should  be  acquitted  of  felony.    That  provision  was  repealed 


(1)  Go.  Lit.,  lK2a. 

(2)  Coke's  Entries,  526. 

(3)  Cook  v.  Beale,  I  Ld.  Ray.  176. 

(4)  Handcock  v.  Baker,  2  Bos.  &  P.  260. 

(5)  See  R.  v.  Hood,  I  Moo.,  C.  C  281. 
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alone,  nor  for  the  killing  of  another  by  any  disorder  or  disease  arising 
fVom  such  influence,  save  in  either  case  by  wilfully  frightening  a  child 
or  tick  person, 

See  article  220,  ante. 

334.  *««ei*rn«ioM  of  dMiii.-^Ever}'  one  who,  by  any  act  or 
omission,  causes  the  death  of  another  kills  that  person,  although  the 
effect  of  the  bodily  injury  caused  to  such  other  person  be  merely  to 
accelerate  his  death  while  labouring  under  some  disorder  or  disease 
arising  fVom  some  other  cause. 

23S«  KiUUMT,  wlwa«Mitli  mMgh*  bave  k^«a  pMveatcd. — Every  one 
who,  by  any  act  or  omission,  causes  the  death  of  another  kills  that 
person,  although  death  from  that  cause  might  have  been  prevented 
by  resorting  to  proper  means. 

330.  DMitk  |)»itowi«c  tM«4M«Mt  Af  uyaiT  taai«««d. — Every  one 

.  who  causes  a  bodily  injury,  which  is  of  itself  of  a  dangerous  nature 

to  ^ny  person,  from  which  death  results  kills  that  person,  althougl) 

thd  immediate  cause  of  death  be  treatment  proper  or  improper 

applied  in  good  faith.  v  \ 

ILLUSTRATIONS. 

A  strikes  B,"Who,  at  the  time  she  is  so  struck,  is  so  ill  that  she  could  apt  ha\ >• 
lived  many  weeks  ir  she  had  not  been  struck.  Through  being  struck  ne  Axm 
earlier  than  she  otherwise  would  have  done.  A,  having,  by  striking  B,  acceler- 
ated her  death,  has  killed  her.  d) 

A  ir^ures  B's  finger,  B  is  advised  by  a  surgeon  to  allow  it  to  be  amputated, 
refuses  to  do  so,  and  dies  of  locl^aw.    A  has  killed  B.  (2) 

A  wounds  B  in  a  duel.  Competent  surgeons  perform  on  B  an  operation  whiuii 
they  in  good  faith  consider  necessary ;  B  dies  of  the  operation,  the  surgeons  beini; 
mistaken  as  to  the  necessity  of  the  operation.    A  has  killed  B.  (.1) 


PABT     XVIII. 


MTJKDEE,  MAKSLATJGHTBB,  &o.. 

SSIV«  ■»«•*. — Wpable  homicide  is  murder  in  each  of  the 
following  cases  : 

(a.)  If  the  offender  means  to  eavm  the  death  of  the  person  killed ; 

(b.)  If  the  offender  means  to  comae  to  1^  person  killed  any  bodily 
ityvry  which  is  known  to  the  offender  to  be  likely  to  caute  death,  and 
is  reckless  whether  death  ensues  or  not ; 

(1)  R.  V.  Fletcher,  1  Russ.  Cr.  703 ;  Bur.  Dig.  Or.  L.  213. 

(2)  R.  V.  HoUand,  2  Moo.  A  R.  351  ;  Bur.  Dig.  tl3. 

(3)  R.  V.  Pym,  I  Cox,  C.  C.^39 ;  1  Russ.  Cr.  702. 
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duly  0^  <Ae  coroner  to  irammU  to'iueh  magislrate  or  jmliee  the  depositions 
taken  before  him  in  Ihe  matter.  Upon  any  such  person  being  brought  or 
appearing  before  any  such  magislrate  or  justice,  he  shall  proceed  in  all  respects 
as  though  such  person  had  been  brought  or  had  api^ared  before  him  upon  a 
warrant  or  summons." 

The  coroner's  inquest  is  thus  pl-actically  restricted  to  an  enquiry  into  the  cause 
of  death  ;  although  the  duty  is  imposed  upon  the  coroner  of  causing  the 
arrest  of  any  persons  affected  by  the  Onding  of  the  inquisition  and  of  bringing 
them  before  a  magistrate  for  prosecution,  when  they  are  not  already  charged 
before  one. 

Tw*  cbMM*  •€  mmw*«r.—Tho  effect  of  the  above  articles  227  and  228  is  to 
divide  murder  into  two  classes.  One  class  includes  cases  in  which  the  offenden 
means  either  to  cause  death  or  to  cause  bodily  injury  likely,  to  his  knowledge, 
to  result  in  death  ;  and  the  other  class  includes  cases  in  whWh,  in  order  to 
facilitate  the  commission  of  any  of  the  offences  specifled  in  subsection  2  of 
article  228,  the  offender,— (whether  meaning  or  not  meaning  to  cause  death,  and 
whether  knowing  or  not  knowing  that  death  is  likely  to  ensue^— inflicts  la) 
grievous  bodily  injury  upon,  (0)  administers  drugs  to,  or  {c^  stops  by  any  means, 
the  breath  of  any  one,  and  thereby  causes  death. 

The  principle  upon  which  these  articles  are  based  is*  fully  discussed  by  tho 
Royal  Commissioners,  whose  remarks  thereon  are  already  set  out  at  pages  140 
and.  141  on/e,  (which  see). 
>         X  ILLUSfRATIONS. 


A.,  with  a  revolver,  deliberately  Shoots  B  threugh  the  head,  killing  him,  and 
meaning  to  kill  him.    A  commits  inurder. 

A.  meaning  to  maim  or  do  bodily  injury  to  B.  but  reckless  whether  he  kills 
him  or  not,  takes  up  an  axe  and  chops  off  A's  hand,  knowing  that  such  an  injury 
is  likely  to  cause  death.   B  dies  gf  the  iiyury.    A,  is  guilty  of  murder. 

A.  shoots  at  B.  meaning  to fcillhim,  and  kills  C. instead.  A.  commits  murder  ( 1 ). 

A.^ikieaning  to  do  bodily  injury  to  B.  and  reckless  whether  he  kills  him  or 
not,  strikes  at  him  with  a  sword-stick,  meaning  to  wound. his  right  arm,  but  B. 
avoids  the  thrust,'  by  slipping  away,  and  the  weapon  enters  the  body  of  and 
kills  C.  A.  is  guilty  of  murdering  C.  (2). 

A.  commits  arson  by  burning  the  house  of  B.  but  does  not  mean  to  hurt 
anyone,  and  does  not  know  that  there  is  any  one  in  the  house.  G.  who 
haiuens  to  be  in  the  ho;ise,  is  burnt  to  death.  A.  is  guilty  of  murder  ;  arson 
beuig  a  crime  which  A.  ought  to  have  known  to  be  likely  to  jause  death  either 
to  some  one  in  the  house  itself,  or  to  the  occupants  of  adjoining  premises  or  to 
those  wigaged  in  the  dangerous  work  of  extinguishing  flres. 

A.  in  order  to  rob  B.  does  him  some  grievous  bodily  injury  which  results  in 
his  death.  A  commits  murder,  although  he  did  not  intend  to  kill  B.  and  although 
he  was  not  aware  that  the  injury  inflicted  was  likely  to  cause  death. 

A  having  committed  a  burglary  strikes  at  and  inflicts  grievous  bodily  injury 
on  B.  who  intercepts  his  flight ;  B.  dies  of  the  injury  thus  received.  A.  is  guilty 
of  murder. 

A.  to  facilitale  thecommission  of  rape  upon  B.  administers  to  her  a  stupefying 
drug  which  kills  her.  A.  commits  murder,  althongh-he  did  not  mean  to  cause 
death  and  did  not  know  that  the  drug  was  likely  to  cause  death. 

A  in  order  to  rob  B.  stops  his  breath  by  gagging  him.  B.  dies  in  consequence. 
A.  is  guilty  of  murder,  although  he  did  not  intend  to  kill  B.  and  did  not  know 
that  gagging  was  likely  to  cause  death. 


(1)  Fott,  261. 

(2)  R.  v.  Hunt,  1  Moo,  C.  G. 
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It  is  possible  that  some  other  insuflerable,&utrages  might  be  held  to  have  the 
same  efTect. 

"  There  is  no  delinite  aiuthoritative  rule  on  the  subject,  but  the  authorities  for 
saying  that  words  can  never  amount  to  a  provocation  are  weighty. 

•'  We  are  of  opinion  that  cases  may  be  imagined  where  language  would  give 
a  pr6vocalion  greater  than  any  ordinary  blow.  The  question  whether  any  parti- 
cular act  falls  or  not  within  this  line  appears  to  us  to  tte  pre-eminently  a  matter 
of  degree  for  the  consideration  of  the  jury." 

We  haifb  seen  that,  although  under  the  common  law  mere  words,  as  a  genaral 
rule,  werSi  not  a  sutlicient  provocation,  it  has  been  held  that,  in  certain  excep- 
tional cases,  the  words  used  might  be  such  as  to  amount  to  a  provocation 
sufficient  to  reduce  what  would  otherwise  be  murder  to  manslaughter ;  as  in  the 
Casie  of  a  husband  astounded  by  the  sudded  and  unexpected  announcement  flrom 
his  wife  that  She  had  committed  adultery.  ( t )  °  By  the  law,  however,  as  it  now 
stands,  under  theabove  article  219  and  the  provisions  of  articles  45  and  46, 
there  can  be  no  longer  any  doubt  that  words  will  be  a  sufficient  provocation 
if  it  is  found  by  the  jury,  (whose  province  it  is  to  decide),  that  they  are  of  so 
insulting  a  character  as  to  deprive  the  person  provoked  of  the  power  of 
self-control. 

As  already  shewn,  (2)  the  question  of  whether  a  provocation  will  reduce  the 
killing  fh)m  murder  to  manslaughter  will  depend  upon  the  nature  and  extent  of 
the  provocation,  the  nature  extent  and  violence  of  the  retaliation,  and  the 
weapon,  if  any,  used ;  and  also  upoif  whether  the  killing  has  been  done  imme- 
diately upon  the  giving  of  the  provocation,  before  there  has  been  sufficient 
cooling  time  for  passion  to  subside  and  for  the  party  provoked  to  regfiiji  the 
power  of  self-control.  «  >«- 

CtrmwutMitliUevidea««. — In  ^nurder  cases, — more  so  than  in  any  other,— 
the  evidence  ii,  very  often,  circumstantial,  the  crime  being  usually  oomlnitted 
in  secret. 

Circumstantial  evidence,  though  always  admissible,  should  be  received  .and 
acted  on,  especially  in  murder  cases,  with  the  greatest  caution  :  for  it  is  well 
known  that  on  many  occasions  persons  have  been  convicted  and  executed  for 
crimes,  of  which  they  have  been  afterwards  found  to  have  been  innocent ;  and 
there  are  some  instances  of  conviction  and  punishment  for  the  murder  of  persons 
who  afterwards  turned  out  to  be  still  alive,  though  they  have  been  missing 
under  circumstances  of  strong  suspicion  against  the  accused.  Sir  Mathew  Bale 
gives  two  instances  of  this  kind  ;  and  it  was  on  this  account  that  he  laid  down 
the  rule,  neoer  to  convitt  any  ptrson  of  murder  or  manslaughler,  till  at  leasL 
the  body  be  found.  {3)  -  « 

Although  this  rule  has  been  and  should  be  generally  acted  upon,  it  is  not 
altogether  inflexible  ;  as,  when  the  direct  evidence  brought  before  the  jury  is 
sufficiently  stAng  Uv  satisfy  them  that  murder  has  really  been  codhnitted.  (4) 

Common  observation  shows  that  certain  circumstances  give  rise  to  certain 
j^resumptions  ;  and  it  is  upon  the  common  observation  of  what  is  natural  and  of 
what  is  usually  happening  and  being  doiw  in  the  Ordinary  affairs  of  life  that 
the  principal  rules  of  evidence,  and  espeSiially  of  presumptive  evidence,  are 
based.  Certain  acts  are  seen  and  known  to  lead  to  certam  results  ;  and  the 
fact  of  the  existence  of  certain  circumstances  leads  to  the  conclusion  that 
certain  other  circumstances,  which  generally  accompany  the  former,  also  exist. 

We  thus  take  it  for  granted  that,  »s  a  matter  of  nature,  a  mother  has  a  strong 
affection  for  her  child,  that  people  in  general"  are  influenced  by  their  interest, 
and  that  youth  is  susceptible  of  the  passion  df  love.  Therefore,  the  fact  that  A 
is  the  mother  of  B,  leads  to  the  presumption  that  A  has  a  strong  affection  forB. 
And  so  it  was  that,  of  the,  two  women  who  contended  for  their  right  to  a 
„ ••^.       ■' ^ . _____ 

( U  See  Remarks  of  Mr.  Justice  Blackburn,  in  Hothweii's  case,  quoted  tt 
p.  31,  ante.  ,  j. 

(2)  See  pages  30,  3 1,  and  32,  ante.  < 

(3)  2  Hale,  290.    See  particulars  of  one  of  these  cases  at  p.  I5'4  nott. 

(4,)  R.  v.  Hindmarsh,  >l  Leach  C.  C.  569  ;  Reg.  v.  Hopkins,  8  C.  &  P.  591. 
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the  Wnipeses,  the  conclusion  to  be  drawn  is  generally  obvious  ;  but  where  the 
actul^&ct  forming  the  olTence  charged  has  not  been  seen,  but  has  to  be  in- 
ferre^iS  presumed  from-  a  train  of  circumstances,  the  drawing  of  the  conclu- 
sion d^nds.  for  its  corrlectness,  not  only  upon  whether  the  witnessses,  who 
give  the  circumstances,  have  told  the  truth,  and  have  forgotten  nothing,  and  are 
flree  fi-om  mistake  in  every  essential  particular,  but  also  upon  whether  the  conclu- 
sion is  reached  by  proper  reasoning  upon  the  circumstances  as  proved  ;  for  as  all 
men  do  not  understand  alike,  very  opposite  conclusions  may  be  drawn  from  the 
same  circumstances  and  thl^  same  shades  of  probability. 

Masciurdus,  an  eminenl  Writer  6n  the  general  theory  of  proof,  says  :  "  Proof 
"  by  evidence  of  the  thing  is  superior  to  every  otUOr  ;  and  of  all  different  kinds 
"  none  is  sa  great  as  that  which  is  made  by  witnesses  deposing  to  what  they 
"  have  seen"  ;  and  in  another  place  he  says;  •'Proof  by  presumption  and 
"  conjectures  cannot  be  called  a  true  and  proper  proof. " 

Menochius,  a  writer  who.se  work  is  entirely  devoted  to  presumptions,  or 
circumstantial  evidence,  says,  at  the  very  beginning  of  his  work,  thut:  "  the 
"  proof  or  credence  which  arises  from  the  testimony  of  witnesses  is  superior  to 
••  any  other." 

One  of  the  cases  given  by  Lord  Hale  illustrates  the  fallacy  of  such  a  doctrine 
as  that  which  asserts  that  circdlnstantial  evidence  is  the  best  and  most  con- 
vincing kind  of  proof.  The  case  is  as  follows  :  "  An  '.uncle  who  had  the 
bringing  up  of  his  niece,  to  whom  he  was  heir  at  law,  had  correoJed  her  for 
some  onence,  and  she  was  heard  to  say,  "  Good  uncle,  do  not  kilt  me ; "  ^^r 
which  time  she  could  not  be  found  ;  vrhereupon  the  uncle  was  com|  ' 
suspicion  of  murder,  and  admonished,  by  the  justices  of  the  assize 
th^  child  by  the  next  assizes  ;  against  which  time  he  could  notj^ 
brought  another  child;  as  like  her  in  years  and  person  as  he  cq, 
apparelled  her  like  the  true  child  ;  but  on  examination  she  was  fouiici 
the  true  child.  Upon  these  prosumptions,  (which  were  considered  to  be  as 
strong  as  facts  that  appear  in  the  broad  face  of  day),  he  was  found  guilty  and 
executed ;  but  the  truth  was,  thd  child,  being  beaten,  ran  away,  and  was 
received  by  a  stranger  ;  and,  afterwards,  when  she  came  of  age  to  have  her  land, 
came  and  demanded  it,  and  was  directly  proved  to  be  the  true  child. "  ( I ) 

Buspicion  is  to  be  distinguished  from  proof.  In  comn^on  language  the  term 
suspicion  is  the  imagining  of  something  wrong,  without  proof  tnul  it  is  wrong  : 
ana  therefore  it  can  never  be  a  proper  ground  for  conviction.        .., 

A  suspicion  is  merely  an  impression  upon  a  person's  mind  :  but  an  inference 
is  based  upon  and  drawn  from  some  fact.  \ 

"  The  wisdom  and  goodness  of  our  law  appears  in  nothing,  mdre  r^arkabiy, 
than  in  the  perspicuity,  certainty,  and  clearness  of  the  evidence'  it  requires  to 
flz  a  crime  upon  any  man,  whereby  his  life,  his  liberty,  or  his  property  can  be 
concerned  :  herein  we  glory  and  pride  ourselves,  and  are  justly  the  envy  of  all 
our  neighbor  nations.  Our  law,  in  such  cases,  requires  evidence  so  clear  and 
convincing,  that  every  bystander,  the  instant^e  hears  it,  must  be  fully  satisfled 
of  the  truth  and  certainty  of  it.  it  admits  of  no  surmises,  innuendoes,  force'J 
consequences,  or  harsh  constructions,  nor  anything  else  to  bu  oiTered  as 
evidence,  but  what  is  real  and  substantial,  according  to  the  rules  of  natural 
justice  and  equity.  "  (1) 

Circumstantial  evidence  is  in  its  very  nature  merely  supplemental.  It  is  only 
resorted  to  for  the  want  of  original  and  direct  proof ;  and,  surely,  it  can  never 
be  said  that  what  is  secondary  is  equal  to  that  which  is  original,  or  that  the 
thing  which  is  substituted  is  eaual  to  that  which  it  is  meant  to  supply.  As  Lord 
Chief  Baron  Gilbert,  in  his  work  upon  evidence,  says  :  <^ 

"  When  the  fact  itself  cannot  be  proved,  that  which  comes  riearest  to  the 
proof  of  the  fact,  is  the  proof  of  the  circumstances  that  necessarily  and  usually 
attend  such  facts,  and  called  presumptions ;  and  not  proof,  for  they  stand 
instead  of  the  proofs  of  the  fact,  till  the  contrary  be  proved."  (3 ) 


(t)  '2  Hale  P.  G.  290. 

(2    Lord  Cowper's  speech  on  the  Bishop  of  Rochester's  case. 

(3)  I  Gilb.  Bv.  142. 
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-CRIMINAL  CODE  OF  CANADA/ 


Provided .  that  to  a  pount  charging  murder  m  comt  charging  any 
(^ence  other  than  murder  shall  be  joined.  "*\         ;^^ 

Subsection  2  of  article  633,  pasC  provides  thai  a  previous  conviction  or 
acquittal  shall  be  a  bar  to  any  second  indictment  for  the  same  homicide  whether 
the  first  indictmepit  is  for  munler  and  the  second  for  manslaughter  or  vice  versa. 
The  clause  reads  as  follows  : 

"  A  previons  c^viotion  or  acquittal  oti  an  indictment  for  murder 
shall  be  a  bar  to  ai  second  indictment  for  the  same  homidde  charging 
it  as  manslauithtei'^ ;  and  a  previons  conviction,  or  itcqnittal  on  an 
indictn^nt  for  manslanghter  shall  be  a  bar  to  a  second  indictment 
for  thjp  j$ame  hoB^icide  chai^ging  it  as  murder.  "  „ 

It  is  also  provided,— by  article  7 1 3,— that  if  on  a  charge  of  murder  the  evidence 
is  not  suRlcienl  to  establish  murder  but  only  manslaughter  a  verdict  of  man- 
slaughter may  be  found.    The  article  is  as  follows  :       . 

i     ,  .   '         ■ 

"  £vei7  count  shkll  be  deemed  divisible;  and  if  the  commission 
of  the  offence  ohaiWisd,  as  described  in  the  enactment  creating  the 
offence  or  as' charge^  in  the  ooiiAt,  includes  tlie  commission  of  any 
other  offence,  the  p^rsoh  accused  may  be  convicted  of  ai^  pffence  so 
included  which  is  proved,  although  the  whole  offence  charged  is  not 
, proved  ;  or  he  may  be  convictra  of  an  attempt  ta  Commit  any 
offenoe  so  included  : 

"  2  Provided,  that  on  a  count  charging  milrder,  if  the  evidence 
proves  liianslaughter  but  does  not  prove  murder,  the  jury  may  find 
the  accyaed  not  guilty  of  murder  bul;  guilty  of  manslaughter  but 
shalliuot  on  that  count  find  th^  ai^used  gniliy  of  any  other  offence. " 


ikvlded  t^ 


By  article  TU,  posl,  it  is  Airther  {Itavtjled  t^at  upon  an  indictment  for  child 
murder,  the  conviction  may,  if  the  jury  fthds  that  the  evidence  warjrants  it,  be 
for  concealment  of  birth  instead  of  murder.   / 


licide,  not  amounting  to  mur- 


380.  mmmmUmghtmr. — Oolpable  hc 
der,  is  manslaughter. 

For  article  231  see  an<«  p.  149.  "  ,  \ 

As  article  936  prescribes  the  punishment  for  manslaughter,  I  have  taken  ihe 
liberty  of  changing  its  position,  numerally,  by  placing  tt  here,  next  to  the  fore- 
going definition  of  manslaughter. 

386*  PM«taiH««at  t  ■uMMiawhtMP. — ^Every  one  who  commits 
manplaughter  is  guilty  of  an  indictable  offenoe,  and  liabfe  to  impri- 
sonment foi"  life.    RS.C.,  0.  162,  s.  &. 

In  order  that<  culpable  hoinicide  shall  not  amount  to  murd^  but  be  oiiiy 
manslaughter,  the  folliowing  .condMions  are  necessary  : 

t.  The  slayer  VDust  nnl  have  meant  to  cause  death. 

2.  If  in  the  doing  of  theact  which  has  occasioned  death,  the  oflTender's  inten- 
tion was  to  cause  any  boduy  injury  to  any  one,  the  bodily  injury  intended  must 
not  be  such  as  the  onender  knew  to  be  likely  to  cause  death.  , 
.  3.  If  the  act  by  which  the  killing  has  been  caused  was  an  act  done  far  ab 
unlawHil  object,  it  must  not  have  been  such  an  act  as  the  oftonder  know  or 
ought  to  have  known  to  be  likely  to  cause  death.  « 


'  v. 


1'     ^        0     --y-  / 


:;«- 


facilitate  flight  UMnth«^^"®"?''^.™«°««>ned  in  E^tinn'.^?*' '"  facililote  the 

legal  duty,  one  kiJIslnother  ««/^*'".°''  '"  ""''"'^g  t^  So^m  ?"  ^ '""'^«'- 
ST  ?"?h'«'-.  only,  Tiav!  hl^„?i'?i!?J».  k"'  anyVnWS^^  ?!  °^!!':^e  the 


legaTdutyTone  km?a„Xr"'*r"  »<='  ^'^ 

■narislaughter  only  Trn^v'  hi"*"??"!' »»  kiTUnyVneTwrn  ^^  "^^^^^  'he 
of  ihtention  to  kiJI,-^b^^'i?'«^«'i*venthen.-no?wilhs^^^^^^^^  general,  be 
offender's  intention  is  to  c^.^^'  "-"J'*'"  se^e  ciiS  Inr.^i''''"^ '^«  "''sence 
to  cause  death,  aSd  he  is  r2^J?""^>J^"l'  *»i"ry  whTdfth«  tJ  "■  ^''^'^  th« 
person.  without'lnfendlSJ' S?!*''""'''"  ^«»t»^  Sues  or  noPV^*"  ^'"^^'^ 

RSiiS.«rSrf^---RXtt£{f^^^^^^^ 

tbe  safe^rauit-;^ '^•?;tSh?K^°»'^'^«'*^^^^^ 

IHJ  likely  to  cause  death    If  ,7r.w  ''.l''^  "icpusefiknew  or  ouihf  ?i  /^''''^"'^open 


murder:  if  in  f^"?!'^.".:*®'*  «"  the  iflBrmatiiSt  wJ^rfL'^'*' .««  P^^ed.  the 


i^rdrr;irrtKSinel^^^ 

.  order  to  facilitate  nwisian^^-T' «  f^  8""»y  of  manXihtT,  "''^  *'^  8""ty  of 
"D'ssion  -f  robbery    H*,iL'«''ft'i  •PP^hensbn,  o?  to  ft,«»".'^;    ^r.  if.  in 

■  other  ofTences  mentiofl«rt^?*7'  °'"  ™Pe.  or  forcible  ahrfun..**'""**®  'he  corn- 
death,  m^anin^to  inflic!Sm?t*^"°°  ^  of  article  ^'8^"£'  »'•  '"y  fif  the 
another  some  stuwrfVin^  n^ "  grievous  bodUy  iniurv  nr  Jf "°."  were  to  cause 
other'8Anath,byW«f„^™*^''othei-,overpowS  **•  »<lmlni8ter  to 

to  the  fkrson  AS7'°'  ^J  «°y  '»"«rS«"'^a^"',f  •  »;  Were  to  stop'the 

cases  amount  tomSiw'wZZM^^'^'  «*«  ofend^Joiw '^  "^^  'o  ensue 
whether  he  knew  or  n*'  Th«.  ii  t^  offender  meant  dSh  to  «n.  *">'  "'"  these 
"Jjury  were  inflicted  or  Sedi^Lf^""  ^J^  "''ely,  tS  eiSlJ  nTfrVol.  and 
«fhreathweredoMtofc«»<?T*'?**"''8tupe^lniroruf«t'.  <  '•  '^  the  bodily 
of  those  nie„tt°r3„'J^'«,^„«)e  commisSSS  of  Mi^J^oK^S?'"*  «0PPing 

Vi  iT,'" "!" "*"•  «"«i«bi«,  Ui.1  onm,!.  ^.^         j!  '  "  ""■^•"tlilm  only 
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^ 


-    *l.  A.  strikes  B.  with  a  stick,  and,  nMning  to  cause  his  death,  thereby  kills 
him.    A.  is  guilty  of  muMer. 

2.  A.,  fwt  meaning  to  cause  death,  spikes  B.,  with  a  stick,  and  kilts  him.  A. 
is  ((uilty  of  manslaughter  ;  unless,  of  course,  there  are  circumstances  of  justill. 
cation  or  excuse.  'I 

3.  A.  strikes  and  kills  B.,  with  a  stic^,  meaning  to  cause  B.  8omet)odily  injury, 
which  he,  A.,  knows  to  be  likely  to  cause  death,'  A.  being  reckless  whether 
death  ensues  or  not.  A.  is  guilty  of  murder. 

4.  A.  strikes  B.,  with  a  stick,  and  thereby  kills  him,  A's  intention  being 
to  cause  B.  some  bodily  injury  which  is  pot  known  to  A.>to  be  likely  to  cause 
death.    A.  is  guilty  of  manalaughtor. 

Person^  in  charge  of  dangerous  things,  animate  or  inanimate,  and  persons 
engagefl  In  erecting  qt  making  anything  which,  in  the  absence  of  due  pre- 
caution or  care,  may  endanger  human  life  are  under  a  legal  duty  to  guard 
against  danger,  ( I )  and  ar«  criminally^  responsible  for  the  consequences  of 
omitting  thear  duty,  without  lawf^  excute.  < 

For  instance,  if  a  workman  throw  stonies  Or  other  materials  from  a  house  i^  ^ 
course  of  being  erected  or  repaired,  and  thereby  kill  a  person  passing  undemeatli, ' 
on  tbQ  street,  it  is  murder,  manslaughter,  or  homicide  by  misadventure,  accord- 
ing to  whether  there  is.  an  entire  absence  (^f  care,  or  according  to  the  degree  of 
the  precautions  taken  and  of  the  necessity  of  any  such  precautions.  If  the 
workman  threw  the  stones  Ac,  without  giving  any  previous  warning  to  persons 
uassing  beneath,  and  at  a  time  when  it  was  likely  for  persons  to  be  passing. 
It  would  be  murder ;  (2)  if  it  were  done  at  f.  time  when  it  wds  not  likely  that 
any  persons  would  be  passing,  it  would'be  manslaughter :  (3)  and  if  done  in  a' 
rAired  place,  where  no  persons  are  in  the  habit  of  passing  or  likely  to  pass,  it 
would  be  misadventure  merely.  (4)  Or,  if  the  workman  previously  gave  warning 
to  persons  beneaUi,— then,  if  it  happened  in  a  country  village,  where  few  persons 
pass,  it  Would  in  that  case  also  be  misadventure  only  ;  (5)  but  if  it  were  in 
some  large  and  populous  city  or  town  and  at  a  time  when  the  streets  were  full, 
it  would  he  manslaughter,  even  if  h«  gave  previous  warning.  (6) 

If  a  moo  brwking  an  unruly  or  vicious  hoip 
and  the  horse  kick  and  kill  one  of  the. 
murder,  if  the  rider,  in  bringing  the  horse  int 
or  even  if  he  meant  to  divert  himself  by 
reason  of  his  intention  to  do  mischief,  or  tofHi 


ride  him  into  a  crowd  of  people, 
ns'  in  the  crowd,  this  would  be, 
the  crowd,  meant  to  do  mischiSjf, 
;htening  the  clrowd ;  (7)  for  by 
iteii  people  he  would  be  doing  an 
unlawAil  act,  which  he  knew  or  ought  to  haveiknown  to  be  likely  to  cause  some 
one's  death.  If  his  riding  into  the  crowd  were  done,  not  intentionally,  but 
carelessly  and  incautiously  only,  ho  would  bci  guilty  of  manslaughter  (8). 

If  a  man  driving  a  cart  or  other  vehicle  drive  it  over  another  man  and  kill 
him,  it  would  be  murder,  if  he  saw  or  had  timety  notice  of  the  probable  miscliiei', 
and  yet  drove  on.  (9)  . 

Upon  an  indiotment  for  manslaughter  it  atopeared  that  the  de<»a8ed  was 
walung  in  the  road,  and  was  in  a  drunken  condition,  when  the  prisbner,  who 
was  in  a  cart  and  driving  two  horses,  without  reina,  and  going  at  a  fucious 
pace,  ran,  over  him  and  killed  him.  It  appeared  that  the  prisoner  h^d  celled  out 
twice  to  tlw4eoM8ed,  who,  fVom,  his  drunken  6onditiOD,  and  the  pace  of  the 
horses,  oould  not  get  out  of  the  road.    This  was  held  to  be  manslaughter.  ( I0| 


(' 
^\ 

1* 
^^ 

(6 

»7 
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(9 


(10) 


See  article  213,  ani«,  p.  136.  1      i 

3  Inst.  57.  ! 

Post,  261. 

I  Hale  «72, 47S.      "    .       ,       ' 
I  Hale  475. 

Kel.  40  ;  Post.  363  ;  Arch.  p*.  PI.  *  Br.  U  Bd.  730. 
1  Hawk.  c.  at,  s  68.^  |  it 

I  East.  P.  U.  231 
1  Hal^  475  ;  Post  263  . 
R.V. Walker,  I  CAP. 
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In  Swindall's  case  it  was  held  to  be  no  defence  to  shew  that  the  death  of  the 
deceased  was  due  in  part  to  the  contributory  neglilfence  of  the  deceased.  In 
summing  up  Pollock,  C.  B.  said,  "It  patters  not  whether  he  [the  deceased]  was 
deaf,  or  drunk,  or  negligent,  or  in  part  contributed  to  his  own  death ;  for  in  this 
coifsists  a  great  distinction  between  civil  and  criminal  proceedings.  If  t^o 
coaches  run  against  each  other,  aud  the  drivers  of  both  are  to  blame,  neither  of 
them  has  any  remedy  for  damages  against  the  other.  But,  in  the/case  of  loss  of 
life,  the  Ikw  takes  a  totally  differeaV  view ;  for,  there,  each  party  is  i^sponsible  for 
any  blame  that  may  ensue,  however  large  the  share  may  be  ;  /and  so  highly  • 
does  the  law  value  human  life  that  it  admits  of  oo  justiQcation  wherever  life  has 
been  lost,  and  the  carelessness  or  negligence  of  any  one  person  mas  contributed 
to  the  dtothof  another  person.  V.  / 

^e  same  rule,  that  contributory  negligence  on  the  part  of  the  deceased  is  no 
defence  to  an  \indictment  for  manslaughter,  was  laid  down;  by  Byles,  J.,  in 
Hutchison's  caw,  (1)  and  in  Kew's  case  ;  (2)  by  Lush,  J.,  in  Jones'  case,  already 
cited  supra,  and\by  Mellor,  J.,  in  Dant'scase  (3).  In  the  latter/ ca»e,  the  prisoner, 
having  a  right  or.common,  had  turned  out  upon  a  common.  Across  which  there 
were  public  footpaths,  a  horse  which  he  knew  to  be  vicious^  and  the  horse  had 
kicked  and  killed  a  child.  The  prisoner  was  held  liable  to  b^  convicted  of  mans- 
laughter, even  though  the  child  had  strayed  on  to  the  commc^h  a  little  off  the  path. 

lMai*«eMkt««*rMctlMi.— WheTMa  parent  is  moderately  correctiag  his 
child,  a  teacher  his  scholar,  or  a  master  bis  servant,  and  death  happens  to  ensued, 
it  is  only  misadventure :  but,  if  the  bounds  of  moderation  be  exceeded,  either  in 
the  manner,  the  instrument,  or  the  quantit]|of  punishment,  and  death  ensue,  it 
is  either  manslfiughteror  murder,  according  to  the  circumstances.  (4)  And  so, 
where,  in  a  case  already  referred  to,  supra,  (5)  a  master/  corrected  his  servant 
1  iron  bar,  and  where,  in  another  case,  a  schoolmaster 
I  belly,  so  that  in  each  case  the  dufferer  died,. these  were 
because  the  correction,  beinc^  excessive  and  such  as 
a  bad  heart,  it  was  equivalent  to  a  deliberate  act  of 
ises  where  the  correction  is  inflicted  with  a  deadly 
lies  of  it.  it  wilVbe  murder  :  if  with  an  instrument 


by  striking  him,  with 
stamped  on  his  scholar*! 
both  held  to  be  murders 
must  have  proceeded 
killing.  (6)    And  in  all 
weapon,  and  the  party 


which  is  not  likely  to  kill,\though  not  proper  for  the  purpose  of  correction, 
will,  then,  be  manslaughtdr.  (7) 

Where  a  master  struck  his  servant  with  one  of  his  dogs  because  he  had  not 

cleaned  them,  and  death  unfortunately  ensued,  it  was  hera  to  be  manslanghter 

only,  because  the  clog,  although  an  tinproper  instrument  to  uwfor  the  purpose 

of  correction,  was  very  unlikely  to  cauM  death,  ana  therefore  tfie  master  could 

^ave  had  no  intention  of  ukiog  life  when  be  used  jft.  (8) 

When  a  mother,  being  angry  with  one  of  her  clli^dren,  took  up  a  poker,  and, 
as  the  child  ran  to  the  door  which  was  open,  threw  it  after  him,  and  struck  and 
killed  another  child  who  happened  at  the  titaie  io  be  coming  in  at  the  open 
doorway,  it  was  held  that,  although  she  did  not  intend  to  hit  the  child  at  whom 
she  threw  the  poker,  but  merely  meant  to  frighten  him,  it  was  manslaughter.  (9) 

In  another  case,  where  the  father  of  a  child, /two~ and  a  half  years  old,  chas- 
tised  it,  for  some  childish  fault,  by  beating 'it  \ifith  a  strap  on  the  lower  part  of 

(I)  R.  V,  Hutchison,  9  Cox,  555.  / 

h)  R.  V.  Kew,  12  Cox,  355.  ,  / 

(3)  R.  V.  Dant,  L.  &  C.  567 ;  34  L.  J.  (MiC.)  119;  Arch.  Cr,  PI.*  Ev.  21 
Ed.  73'2.  /  .      ,x     „_^„ 

»4)  I  Hale,  4'73, 474.  '  /  ,  -^  j 

(5)  Rex.  V.  Grey,  Kel  64.  / 

(6)  Post.  262.  /  i 

(7)  Post.  262  ;  H.  v.  Hopley,  2  F.  *  P.  201. 

(8)  R.  V.  Turner,  Comb.  407, 408  ;  see  also,  R.  v.  Wigjr,  1  Leach,  378n  ;  R.  v. 
Leggett,  8  C.  &  P.  191  ;  Arch  Cr.  PI.  A  Ev.  21  Ed>  737,  "728. 

(9)  R.  V.  Conner,  7  C.  *  P.  438.   ' 


")«vQriffln,  liCox.4n 
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offence  and  llalS!?^'?'"'^'"**^^®^  one  ia  lyiiiu^  ^r 
(c.)  shoots  at  anv  Der««„   „     .. 
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It  is  8l80  provlded.-by  article  711.  poiJ,-that  when  »he  complete  commission 
of  the  offence  chacged  is  not  proved,  but  only  an  attempt  to  commit  the  olTence 
the  accused  may  t«  convicted  of  the  attempt. 

A«MlBftit«rtac  ■••••■•-Where  a  female  servant,  put  arsenic  into  coffe* 
ww"h  she  prepared  for  breakfast,  and  afterwards  told  her  mistress  th«t  she  had 
.  pwMrTthe  coffM  for  her,  whereupon  the  mistress  drank  the  cqjree,  it  washeld 
by  Park,  J.,  that  this  was  an  adm^istering.  ( I ) 

Where  A  "knowingly,  gave  poison  tp  B.  to  administer  as^a  medicine  to  C., 
bui^B  neglecSSg  to  do'  si  it  was  accidentally  given  to  G..  by  a  child  this  was 
held  to  be  an  administering  by  A.,  just  as  much  as  if  she  had  given  it  to  C.  with 
her  own  hands.  (2) 

*  A  having  mixed  corrosive  stiblimate  with  sugar,  put  it  in  a  parcel,  directing  it 
to  Airs  DawTtil  Townhope.  and  left  it  on  the  counter  of  B,  a  radesman.  who 
Lut  to  Mrs.  Davis,  who  used  some  of  the  Poi^^ft^^^VaMfd  Mrs  Daws 
Oiis  to  be  an  administering ;  for,  although  the  parcel  was  '.n«Pd  for  Mrs  Daws 
yet  as  it  found  its  way  to  Mrs.  Davis,  it  was  the  same  inlTs  effect  as  if  it  had 
bpen  intended  for  Mrs.  Davis.  |3)  In  another  case,  however,  Parke,  B..  §ner 
cZ^T^ith  Atd^rson.  B.  kpressed  the  opinion  that  an  indictment  for 
caus^K  Kn  to  be-  taken  by  A.,  with  intent  to  murder  A,  could  not  be 
sSstaTned^by  evidence  shewing  tbtit  the  poison',  though  Uken  bv  A.,  ^as 
fntended  for  another  person,  and  he  doubted  the  propriety  of  the  decision  of 
Smef  B  in  °he  abJve  ca^  of  Rrv;  Lewis.  He  accordingly  directed  a  fresh 
indictment  to  be  preferred  charging  the  intent  to  be  generally  ''toccmm' 
nurd^"-  upon/which  the  defendant  was  again  tned,  convicted,  and  sen- 
tenced. (4)    But  ste  H.  v.  Smith,  posl.  p.  164.  note  4.  , 

A  administered  to  B.  a  child,  two  coculus  indicus  berries  entire  in  the  pod. 
with'intent  toWder.  The  kernel  of  this  berry  js  poison,  but  the  pod  Is  not. 
Tnd  wUl  not  dSe  in  the  Stomach.  The  two  beh-ies  thus  aSniinistered  wen-, 
?hereTore  as  it  happened,  quite  harmless.  It  was  nevertheless,  held  that  there 
was  an  administering  of  poison  with  intent  to  murder.  (H) 

Evidence  of  administering  at  different  times  may  be  given  to  shew  the 
intent.  (6)  '  ■ 

-U^UbelLen  that  the  above  article  232  (6)  i«  a"n«da8'"'«\rV?«}".^f.„ 
causinK  grievous  bodily  hAjm  by  any  means  ;  and  therefdfe  upon  the  trial  of  an 
LdfcTlnt  for  wounding/vilh  intent  to  mu'rder^  the  instrument  or  meatisby 
which  ihe  wound  was  i^icted  need  not  be  stated.  (7) 

To  constitute  a  woujfd  the  continuity  of  the  skin  must  be  broken ;  (8)  in  other 
words!  the  outer  covering  of  the  body,  (that  is.  the  whole  skin,  not  the  mere 
Se  or  upper  skin.  (9)  must  be  divided  (10).  A  division  of  the  internal  skin,- 
for  instanc^.  Chin  tlie  cheek  or  lip.-is  sufficient  to  constitute  a  wound.  (1 1) 

The  word  "  wound  "  includes  incised  wounds,  punctured  wounds,  lacerated 
woundrcontused  wouiids,  and  gunshot  wounds  ;  (12)  and.  m  short,  any  and 


f 


(I)  R.v.  Barley.  4  CAP.  369.  „  „  ^  «  ,.- 

2   H.  v.  Michael,  2  Moo  C.  C,  ITO ;  9  G.  4  P.  3o6. 
(3)  R.  v.  Lewis,  6  C.  A  P.  l«i. 

Sl;cBoy.T^n:5;j;2C.Ak.907;  19L.4.(M.C.).  119. 

(6    R.  V.  Mogg.  4  C.  4  P.,  364. 
7    R.v.  Brigg«.l  Moo.  0.0.318. 

iM  R.  V.  Wood,  1  Moo.  G  0.  278. 

(9)  R.  v.  McLoughlln.  8  0.  4  P..  635. 

(lb)  H.  V.  Becket,  I  M.  4  Rob.,  526.  .qa  •  9  r  *  k'  195 

hi)  R.  V.  Smith, 8  C.  4  P.  173  ;  R.  v.  Warman,  1  Den.  183  ;  2  0.  4  K.  193- 

(12)  Shea  v.  H.,  3  Gox,  141. 


*         L 
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"  Now,  however  thJ»  .  ""'  ''*»  "o* 


Win  u,  WKQQ 
and  15  Vict.,  c 
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G.  4  P.  558. 
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Dietelyi  The  skin  is  said  to  be  about  \  to  \\  line  in  thiolcnoss,  or  from  J,  to  \ 
of  an  inch.  [Quain  and  Sharpey.  Kolliker,  Ac]  Mr.  Juitice  Talfourd  field  rt 
absurd  to  suppose  that  so  thin  a  thing  as  the  skin  could  be  broken  internally 
without  external  wound.  Analogy,  was  against  him,  in  the  case  of  the  Inner 
coat  of  arteries,  etc.  Yet  it  is  not  our  wish,  to  insist  upon  undue  reflnementfc 
It  would  be  far  bett*  to  accept  the  continental  deflnltion,  that  'a  wound 
includes  any  personal  injury,  suddenly  arisjng  from  any  kind  of  violence  applied 
•xternally,  whether  such  Injury  is  ^teroal  or  lnt*nal.'  On  j  the  other  hand,  all 
suSeons  are  agreed  that  a  division  of  the  true  skin  is  a  wound,  whether  it  bleeds 
or  does  not  bleed.  Wiseman's  dellnition  prudently  includes  the  mucous  meta*. 
branes,  for  very  Seridus  injuries  may  be,  and  have  been  inOlcted  on  the  interior 
bf  the  bodv,  as  in  the  rectum  and  vagina,  in  the  throat,  moUth,  and  nostrils,  etc. 
But  simple'  fractures  and  the  like,  and  the  rupture  of  internjal  organs,  are  still  In 
a  doubtful  category  as  to  being  wounds  or  not.  Yet  Lord  Qenman  s  decision  in 
the  Queen's  Bench,  in  November.  1847,  includes  them  by  implication.  Eor  in 
this  case  an  application  was  made  to  Jhe  Court  fqr  a  new  trial,  on  the  ground 
of  misdirection  on  the  part  of  the  Chief  Baron;  An  acUon  was  brought  against 
a  medical  practiUoner  fer  negligence  in  the  treatment  of  a  fxmlfU  distocatrion  of 
the  arm  The  words  of  the  declaration  were,  that  the  plaintUfhad  employed 
the  defendant,  who  was  a  surgeon,  •  for  >he  treatment  and  cure  of  certain 
wounds,  fractures,  bruises,  complaints^  aiid  diSo^tler*.'  In  the  application  it  w^s 
submitted  that  none  of  these  word^,  appUed  to^  the  inJufy  in  quesuon.  Lord 
Denman.  however,  refused  the  rule,  Saying,  'ft  is  rather  strange  that  the 
©leader  should  have  Mnltted  the  most  appropriate  word ;  but  we-think  the  Chief 
Baron  was  quite  right.'  Webster  defines  a  wound  as  '  a  hurt  given  to  the  body 
or  aniifaal-frame  by  violence :  an  iiyur/;  a  cut ;  a  sUish ;  laqeration.  80  Milton 
of  the  Fall:—  *         ,  • 

•  Earth  felt  the  wound,  and  Nature  from  her  seat  :.  ^ 
Sighing  through  all  her  wdrks,  gave  signs  of  woe,  ■" 
That  all  was  lost.,'    .      ," 

"  We  believe  it  would  not  toe  difficult  to  multiply  quotations  from  tto  poets ' 
to  show  that  the  wqoi  ^wun^  U  generally  used  in  the  sense  of  a  lesion  of\tii}^gy. 
AM  although  in  lioble  fractures,  the  judges  formeriy  held  that  these  Wer^.wt, 
wounds  rasin  R^fVf^WQod,  (juoted  above] ;  yet  several  recent  decisions » of ^Ufc^, 
frpwntoin,  Justice  Parke,  4c.,)  ( 1 )  have  overruled  this,  ai^  held  ,  * 
l'^J%w;.«l(u'l  ^■'  without  bloodshed,  to  be  wounds^  •  There 
t\  WM  there  be  a  wound  (whether  there  bee  etmsion  of 
"*  ■  ',>ne  statute,  whether  the  woOnd  ia  ititemal  ot  external.' 


judges  idhief  J 
fractures  ofvtfi^, 
must  be  a  wa{|dl'^ 
blood  or  not),  ItiL 
.-Justice  Fark^i:- 

"8o4hat,  as   ^, 
of  internal  organs,  as 
dered  as  wounds; "  (2) 


ks,  it  may  be  reaBonftbfy  supposed  that  ruptuces 
e  flracttires  and  dwocations.  w)U  be  eonsi- 


It  is  not  nebessary  that  the  v#iund  should  be  in  a  rital  part ;  for  the  re|l  ques- 
tion is  not  what  is  the  wound  actuaUy  given,  but  wi^at  wound  was  intended  to 
be  given.  (S)  '  |         /         .    '^i 

■Iwaflirw  — ***■  «-**-*  *^  —■*—'— Where  a  defendant  was  charged  with 
wounding  T .  with  intent  to  murder  him,  and  the  evidence  shewed,  that  the 
defendant's  intention  waste  murder  M.,  and  that  he  shot  at  and  wounded  T, 
suDDOsing  him  to  be  M.,  and  the  jury  found  that  he  intended  to  murder  the  man 
at  whonrhe  shot,  supposing  that  he  was  M.,  the  court  held  the  ConvicUon 
right.  (4)  • 


(I)  SeeReg.v.8m}th^8C.*P.  l73;R.v.Wkrman,  I  DenaSS  ;  2  G.  4  K.  195. 

(2   Woodman  &  Tidy,  For.  Med.  1Q44,  104.5. 

(3  a.  V.  Hunt,  I  Moo,  G.  C.  93  ;  R.  v.  Griffith.  1  C  4  P.  29ft.    ^ 

(4  R.  V.  Smith,  Dears,  559  ;  25  L.  J.  <M.  C.)  29  ;  Arch.  Cr.  Pl»*Ev.  21  Bd. 
756'!  SeeauTp.  v.  Torres,  38  Gal.  141 ;  and  CaUahan  u.  S.  21  Ohio  St.  306 ;  2 
Bish  New  Cr,  L.  Com.  s.  741. 
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"»e  person  he  hit,  w 

Jf  A  draw  a  load 
before  he  can  do  * 
Matches  the  pistol 
attempt;  (?)  and  at 
pull  it.  and  was  only 
ders  he  would>be  gu 

Dnder  article  3  (o 

gun  pistol  or  other  a 
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^afli^ll,  shot/slu 
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wiKs'r '"Jf"^  ^ 

"  ZsMvJ'  "^  passing 
tT*7 /team  engines  a 

the  case*  of  sending  or 

offence  and  liable  t< 
uttei?),  or  directly  0 
contents  thereof,  am 
any  person.    fi.s.O.' 

Underarticle  3  («>) « t 

0"  which,  words  or  Uffu 

r    or  JSitherwise  expressed,-, 

n  -       '  .  ■»■ 

offence  and  liable  to  1 

(a.)  conspires  or  a 

w)b*  murdered  unro 

murdered  is  a  subje 

*»je8^'8  dominions  0 
(J.)  ,  counseig  orat 
other  person  anywhe 
consequence  of  such  c 
c- 162,  8.  3. 

This  article  is  the  same  i 
»■*,  under  which  it  was  h( 

ofa  newspaper  article  ma 
S-fho'ighnotad" 
published  and  circulated  *i 
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5  '•  in  that  language  in  London,  exulting  in  the  recent  assassination  or  the  Czar  of 

Russia,  and  commending  the  murder  as  an  example  to  all  revolutionists 
throughout  the  world ;  and  at  the  trial  the  jury  were  directed  that  if  they  thought 
» that  by  the  publication  of  the  article  the  prisoner  intended  to  encourage  and  did 
encourage  or  endeavor  to  persuade  any  person  to  murder  any  other  person, 
whether  a  subject  of  Her  Majesty  or  not;  and  whether  within  the  Queen's 
dominions  gr  not,  and  that  such  encouragement  and  endeavoring  to  persuade 
was  the  natural  and  reasonable  effect  of  the  article,  they  should  Und  him  guilty. 
This  direction  was  held  correct  (1) 

235.  Aee«i.oiT  •««■  the  AMt  to  ■nur«*r.~Everv  one  is  guilty  of 
an  ind|fet|ble  offence,  and  liable  to  imprisonment  for  life,  who  is  an 
accessoiry  after  the  feet  to  murder.     E.S.C.,  c.  162,  s.  4. 

For  article  236,  see  ante  p.  156. 

287.  AMiMi^Md  •!»•»«■»  •niewe.— Every  one  is  guilty  of  an 
indictable  offence  and  liable  to  imprisonment  for  life  who  counsels  or 
procures  any  person  to  commit  suicide,  actually  committed  in  conse- 
quence of  such  counselling  or  procurement,  or  who  aids  or  abets  any 
person  in  th'e  commission  of  suicide. 

In  reference  to  this  subject  the  Bnglish  Commissioners  have  the  following 
remark : — 

"  By  the  present  law  suicide  is  murder  ;  and  a  person  who  assists  another  to 
commit  suicide  is  an  accessory  before  the  fact  to  murder  and  liable  to  capital 
punishment.  It  appears  to  us  that  the  abetment  of  suicide  and  attempts  to 
commit  suicide  ought  to  be  made  specillc  olTencos.  We  provide  for  this  in  sec- 
tions 183  and  184.^'  (Identical  with  our  articles  237  and  238.)        | 

288.  AttcMp««*«oMwu«MieM«. — Every  on#  who  attempts  to 
commit  suicide  is  guilty  of  an  indictable  offence  and  lishh  te  two 
years'  imprisonment. 

Opposite  to  the  section  of  the  English  Draft  Code  corresponding  with  this 
article  the  Royal  Commissioners  have  the  following  note  : — 
"  This  is  the  existiJig  law.     See  Reg.,  tx.  Burgess,  L.  dt  G.  258. " 

289.  ir«si«««tair  t*  •ktei*  MsUtMiM  l*  cMMklrtk. — ^Every  woman 
is  guilty  of  an  indictable  offepoe  who,  with  either  of  the  intents 
hereinafter  taientipned,  being  with  child  and  being  about  to  be 
delivered,  neglects  to  provide  reasonable  assistancie  in  her  delivery, 
If  the  child  is  permanently  injured  thereby,  or  dies,  either  just 
before,  or  during,  or  shortly  after  birth,  unless  she  proves  that  such 
death  or  permanent  injury  was  not  caused  by  such  neglect,  or  by  any 
wrongftd  act  to  vrtiich  she  was  a  party,  and  is  liable  to  the  following 
punishment :  .       '^ 

(a.)  If  the  intend  of  such  neglect  be  that  the  child  shall  not  lire, 
to  imprisonment  {6t  life  ; 

(ft.)  If  the  intent  of  such  neglect  be  to  conceal  the  fact  of  her 
having  had  a  child,  to  imprisonment  for  seven  years. 

Opposite  to  sections  t85an(i  ISA  af  the  English  Draft  Code,  which  corre9> 
I  pond  with  this  article,  the  Royal  Commissioners  have  the  following  note  :— 

I  Jir  *  . — -X— J — • — 

(1)  R.  V.  Motf,  7  Q.  B.  D.  244  ;  50  L.  J.  (M.  C.)  1 13. 
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"  These  are  ne 
existing  law,  (h 
tiail   offences  by 
would  also  oftpn 
be  a  practical  dill 

In  their  report 
"  The  subject  o 
require  alteration 
new-born  infant,  j 
"  Practically  th 
of  child-murder,  a 
Bill  proposed  ta  m 
General),  would 
murder,  a  woman 
her  power  of  sell 
preferred  to  substii 
(Article  239.) 

.   240.  c.«««» 

indictable  offeno 
of  the  dead  bod' 
the  fact  that  its' 
before,  or  during 

On  a  trial  for  chil 

may,  under  article  ' 

■    ofconcealmentof  h 

It  was  held,  in  oi 
navmg  the  shape  o 
statute  against  conc( 

Where  a' woman 
bed  amongst  the  fen 
and  It  appeared  that 
and  had  prepared  cl< 
charge  of  endeavor!  n 

In  another  case  th( 
with  a  view  to  conce 
oirth  to  be  known  to 
tl)e  concealment.  (4) 

The  mere  denial  of 

«r  some  act  of  dispose 

It  was  held  by  a  m 

boilybetweenaboda 
lay  her  head,  was  a  su 

In  order  to  convict  a 
has  been  held  that  a  d 
of  which  she  was  deli\ 

(1)  Meaning  the  law 

(2)  R.  V.  Colmer,  9  C 

III  «■  ''■  Higley.  4  G. 

♦  R.  V.  Douglas,  I  ] 

»)  R.  V.  Turner,  8  ti. 

„  (6)  R.  V.  GoldthorpB, 

^' J' J- (M.  G.I  m!^' 

(7l  R.  V.  Williams,  II 
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MURDER,  MAN8LAUGHTBR,   ETC. 


?•  rife™  sr.f'ci.asrr'™''''  -■'  '""■"  - 

of  the  dead  body  of  any  chUd  ««/,«»  "°P"*onment,  who  </««»<»«, 
t^efact  thatits'mothef  ;t  dehverWT'wW^K  '"^u"*  '''^S 
before,  or  during,  or  after  birth     RsCc'lS      49  *'**'  '''"^  *^^«'*" 

be&ngVtrSrs'tTrhte''^^^  ^^'^'^  "ody  was  found  in 

and  it  appeared  that  the  mother  had  Tem  ZT^'""''  '«  ""e^  who  pint  ?he^" 
"^nd  had  prepared  clothes  for  the  cfilld^hl  i„H'"'"§?°"  ^''«"  ^he  wis  confln^' 
charge  of  endeavoring  to  conceal  ?Se  birUf  g"^'  '"'^*='«'^  «"  aoquUtalon  the 

-a.-=,x:i'5rAisBss..-c[„"— •■— 

i!b  ^H'»''!'•♦'^*•■■M»■ 
fl'f.■v^":r.■i'a''."f'555•"»• 
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A.  placed  the  dead  body  of  a  child  of  which  she  had  been  delivereij  between  a 
trunk  and  the  wall  of  a  room  in  which  she  lived  alone.  Being  charged  with 
having  had  a  child  she  M  first  denied  it,  but  being  pressed  she  pointed  out 
where  the  body  was.  Held,  that  she  might  be  conyicted  of  tohcealing  the  birth 
tff  the  child.  (1) 


PART     XIX. 

BODILY   INJURIES,   AND  ACTS   AND  OMISSIONS 
CAUSING  DANGER  TO  THE  PERSON. 


fe     '•' 


"v; 


241.  woandinc  with  ta««Bt. — Every  one  is  guilty  of  an  indictable 
offence  and  liable  to  imprisonment  for  life  who,  with  intent  to  maim, 
disfigure  or  disable  any  person,  or  to  do  some  other  grievous  bodily 
harm  to  any  person,  or  with  intent  to  resist  or  prevent  the  lawful 
°  apprehension  or  detainer  of  any  person,  unlawfully  by  any  means 
wounds  or  catiaes  any  grievous  bodHtf  harm  to  any  person,  or  shoots 
at  any  person,  or,  by  drawing  a  trigger,  or  in  any  other  manner, 
attempts  to  discharge  any  kind  of  loaded  arms  at  any  person.  R.S.C., 
c.  162,  B.  13. 

It  will  be  sufficient  to  warrant  a  conviction  under  this  article  if  it  be  proved 
that  the  defendant  wounded,  or  caused  grievous  bodily  harm  to,  or  shol  al,  etc, 
any  person  with  intent  to  maim,  disfigure,  or  disable  any  person,  etc.,  so  that  if 
A.  struck  at  B.  but,  C.  interposing,  received  the  fblow,  and  was  wounded,  A. 
could  be  convicted  of  wounding  C.  with  intent  to  do  hiifl  grievous  bodily  harm. 

We  have  already  noticed,  under  article  232,  ante,  the  mOaning  of  the  word 
•'  wounds,"  and  that  wounds  may  b^  incittd,  punctured,  contused  or  lacerated 
wounds. 

An  incised  wound  is  commonly  called  a  "cut,"  and  is  generally  produced  by 
a  weapon  with  a  sharp  edge,  as  a  knife,  a  sword,  a  scythe,  scissors,  etc. ;  but 
some  clean  sharp  cuts  and  ugly  gaping  wounds  have  been  known  to  bo  pro- 
duced with  a  square  poker,  or  even  with  the  fist  or  a  blunt  body,  when  it  strikes 
a  sharp  bony  ridge,  such  as  that  of  the  eyebrow,  the  cheek  bone,  etc. 

Punctured  wounds  are  caused  by  the  penetration  of  some  pointed  weapon,  or 
anything  with  a  sharp  point,  such  as  a  dagger,  a  pen-knife,  a  poniard,  a  piece 
of  broken  glass,  a  tobacco  pipe,  scissor  points,  arrows,  darts,  sharp  stones,  etc. 
These  wounds  are  sometimes  dangerous  and  troublesome,  flrom  the  fact  that  the 
external  wound  may  heal  over  too  soon,  and  keep  the  pus  confined,  or  injury 
may  be  (Wne  to  nerves  and  blood  vessels  In  the  deeper  parts  of  the  wound.  An 
instance,  given  by  medical  writers,  of  the  dangerous  nature  of  a  punctured 
wound,  is  that  of  a  clockmaker  who,  while  picking  his  ear  with  the  wire  stem  of 
a  clock  pendulum,  was  struck  on  the^elbow  by  a  drunken  man  who  Urns 
caused  the  wire  to  pass  through  his  ear  into  the  brain,  and  occasionied 
his  death 

A  contused  wound  is  one  in  which  there  is  considerable  bruising,  with 
discoloration  of  the  surrounding  skin,  caused  by  efl\ision  of  blood,  from  small 
ruptured  vessels  into  the  surrounding  cellular  membrane,  or  sub-cuUDeoiis 
tissue     The  change  of  color  is  produced  by  the  oxidation  of  the  eflUsed  blood ; 


I)  R.  V.  PichA,  80  O.  C.  C.  P.  409  ;  Bur.'Dig.  Cr.  L.  228 


(I) 


See  comments  under 


(Ij  Woodman  4  T,  For 
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discoloration  the  black  or  darSh.«  .T'  ''^T  ^^^  commencemem  ofThe 
changes  gradually,  fl-omdav  to  d;vn„«'°"??  *'®»'"«  '«  grow  lighter  and 
yellow,  lemon,  etc,  unUlit LmnlPt'^iJ^H  c'"^  ""■°"«''  '*'""erent  shade!  of  gr^n 
in  quantity,  as  for  example  by  ?fei''?fP:'''''--  .'^''«"  '"e  blood  is  eS 
called /i«ma/oma.  or  blood  tumor  tLp  sh/na  ?"°^«'-*^a".  such  a  swelEg 
.mportant  item  of  evidence.    St  states  ^hafnif''"''"  ""^^  sometimes  K 

fe^lp^rdS^raratd^  LTmltl'^"^  l*^-  ^^-^^^  ^o-  t^e  Skin 

.o^rn^oTCt^t 'a-eS^Xt r^  -ch  as  are  produced  by  sawing 

earthenware.  Shots  from  f&ms  etc    Th«»    **  ^V  example,  stones,  glass 

from  often  containing  dir^^atSTr^ign  boSfe^  ^nT**'  T  «"°«™"y  dangeroul' 

,  powder,  etc.,  and  because  they  can  onlvte  h  *'''  "'  fragments  of  wadding 

»and  not  by  primary  union  or  adhesU   '^  ^^  granulatien  and  suppuration, 

inttr7nrnVen.n1%T^^^^^  When  a  wound  is  produced  with  a 

*«9ked  or  lacerated,  and  a  mJmnt  r^.l  cut  or  incised,  and  another  may  be 
-^knife  mayc^use  -^^n^ 'i^^at^r  elld^^^-^^^^ 

a£?lia%To*"tKry";;S'Spd>i^^^^^^^^  •*".  '"f  ^'«  offence 

inflicts  "any  9rievoulboZy^S^Zn^^Jn?y.  "°'*^f»"y  rounds  or 
orwithout  any  weapon  oS^'itt?urnr"is§rc  ^eTs'  ff "  "'^ 

See  comments  under  previous  article  and  under  aruole -232.  In/,  ^     .. 

J&TZ:LTo/'^  '»'°"«'°«  •»  Her  M^«y  „,  if^ 

» 213  i  0. 34,  8.  96.  "^  *      "^  "' '°™  o""'-  B-8:C.,  e.  32, 

N  ce,  or  other'  officer  englfedUn  e^o^Sr  1^..™'"''"'.  North-west  mount^ 
customs,  trade  or  navigation  ^Cawda^^       '*'"'  '^'"""S  ">  ""»  -wenue, 

944.  »iMkita«  OT  «n«Bta«  wttb  tat«M 

•ite««».— Every  one  is  guilty  of  an  indinf^llT  ^"""'•■.*'!**«*^»« 


s- 


M 
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to  enable  himself  or  any  other  persqp- to  commit,  or  with  intent 
thereby  to  aasist  any  t>ther  person  in  committing  any  ipdictable 
offence:r—  •  i 

(a.)  by 'any  means  whatsoever,  attempts  to  choke,  suffocate/ or 
strangle  any  othef  person,  or  by  any  means  calci^i^Jed  to  chofee, 
suffocate  or  strangle,  attempts  to  render  «ny  oth^r  person  insensible, 
unconscious  or  incapable  of  resistance  ;  or 

(b.)  unlawfully  applies  or  administers  to,  or  causes  to  be  taken  Iby, 
or  atternpts  to  apply  or  a4minister  to,  or  attempts  or  caufes  td  be 
administered  to  or  taken  by,  any  prson,  any  chloroform,  laudarium 
or  other  stupefying  or  overpowermg  drug,  matter  or  thing.  R-^.C, 
c.  162,  SB.  15  and  16. 

See  comments  under  article  232,  ante,  p.  161. 

245.  Admiaiaicriavpotaoa — Every  one  is  guilty  of  an  indicjt^bl 
offence  apd  liable  t»  fourteen  years'  imprisonment  wlio  ui 
administers  to,  or  causes  to  b^,  administered  to  or  taken  by 
other  person,  any  prison  or  other  destructive  or  noxious  thing,  _ 
thereby  to  endanger  tbe.life  of  such  person,  orso  as  thereby  to  i 
upon  such  person  any  grievous  bodily  harm.    R.S.C.,  a  162,  s. 

''240«  Every  one  is  guilty  of  an  indictable  offence  and  liab|le  to 
three  years'  imprisonment  who  unlawfully  administers  to,  or 
to  be  administered  to  or  taken  by,  anv  other  person,  any  poisOn 
other  destructive  or  noxious  things,  witli  intent  to  injure,  aggrieve 
annoy  such  person. ,  fl.S  C,  c,  162,  s.  18. 


e 

unlawjfully' 

any 

30  a8 

inflict 

17. 


See  comments  under  article  232,  ante. 


CHUses 
or 
or 


with 
under 
l)0(lily 
liiglier 


If  llie  poison  or  destructive  or  noxious  thing  is  administered  merely 
intent  to  t;u«re  aggrieve  or  annoy,  whicli  in  itself  would  be  punishable 
article246,  yet  if  It  does  in  fact  endanger  the  life  of  or  inflict  grievous 
harm  upon  the  person  to  whom  it  is  administered  it  would  amount  to  the 
offence  covered  by  and  punishable  under  Article  245.  (1) 

To  warrant  a  conviction  under  article  246,  it  must  be  proved  th^t  the 
dant  intended  the  administration  of  the  poison,  etc.,  to  injure,  aggrievQ  or 
the  prosecutor.  (2) 

•"  Whether  the  thing  is  a  noxious  thing  or  not  may  depend  upon  tjie  quantity 
administered,  some  drugs  being  innoxious  in  small,  and  noxipus  injarge 
quantities,  Thus,  where  the  prisoner  was  indicted  under  sec.  24  of  24  and  'a 
Vic,  c.  KiO,  (which  corresponds  with  the  above  article  246),  and  the  evidence 
was  that  he  had  administered  cantharides  to  the  prosecutrix,  that  a  large  dote  of 
cantharides  is  poisonous,  but  that  the  quantity  which  he  administered  was 
insufficient  to  produce  any  effect  upon  the  human  system,  it  was  held,  by 
Coekburiji,  C.  J.,  and  Hawkins,  J.,  th»t  the  prisoner  could  not  be  conyjcted  of 
adminis^ring  a  "  destructive  and  noxious  thing,"  notwithstanding  tliat  he 
administered  it  with  intent  to  injure  and  annoy.  (3) 

In  Wilkins  case,  sufra,  the  defendant  had  administered  cftitharides  to  a 
woman  with  intent  to  excite  her  sexual  passion  and  desire,  in  order  thai  he 


( h  Tulley  v.  Gonrie,  10  Cox,  640. 

(2{  R.  V.  Wilkins,  L.  4  C.  89  ;  31  L.  J.  (M.  G.»  72. 

(3)  R.  V.  Hennab,  13  Cox,  547.    See  comments  under  article  272,  foi<. 
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oertrntLr^ii'g^P  mXC'  JUt'^  ^%  ''-'"^  -"-d  to  W  taken  a 
&Tntr«T'''^.«'^"^  ""^^^^^^^  oi '  ^'-^""'^^  With  in'S.Tto 

M,.  that  the  half  ounce  oyju^^roillra  f-  ^xlr'thrn^'I^.Ti/^  ''«« 

of  »n  indSbirS?e*anTliLhr«*?.'**^'^'^--^^«^«"^i8  guilty 

.      unlawfully  and  by  the  L^on  ^f  lL'™T^"'"«\*  ^^^  "^  whJ 

mmms,  disfiffui^.-'disableSCi  a  *  Lt^^^'^r  5V.l»tan««,  burns, 

person.    P.g.c,  c.  162,  s.  21.  \J^  gnevous  bodily  harm  to  any 

is  guilty  of  an  ^SctobnffS?n!rH^w!"  •••'  -Pi-iv-.-Eveiy  one   . 

for  Hfe  and  in  case  (bTZ  foar^^l^'T^  ^^^ 

unlawfully—  >   >»  ">  lourteen  years'  imprisonment,  who 

harm  is  effwted  or  not^^     ^  ^  ^^^  P«"on,  whether  a^  bodily 

(n.)  sends  or  delivers  to,  or  causes  fn  k!  !  ,    ' 
any  person  any  explosive  8i,h«t««f         **^  **'^«°  ^r  received  by, 
noxious  thip/f      P   ""^^  substance,  or  any  other  dangerous  oi^ 

or  SxSt  :jp&  to*  an^j^r  .^^  ^'  ^.^^  '^^  -  "Pon,  " 
destjactive  or  S^losive  sSStaSi^  or  "^  *^"^^«  ^"'^'  <>'  ^7  ^- 
(bo  places  or  throws  in  into  iin«I  „     •    x 
•hip  or  vessel  any  explftSe  9nt«?ir«  ^"u '*  °^  neaJ^&ny  buildinir 
.ixyuEV  to  atiy  pe4n,  wSL^or  ?ot  t'nv  *•"  T^^  ^  ^«  W  boSfc 
wUer  or  not  any  Uly  ^^^  '2:St'^^^X  fcf 


t'-X"i  >"S: 


'^•-"^^i^SarSHi^^S^  asbelngandinclud- 
appai-atus,  machine,  impleme^  SS^^tW'*''*  substance  ;  also  any 
^,.^  adapted  forc«nro;aTd?ni^?''  "sed,  or  intended  to  ij 

•jparati^&chine  or  >mp|||me?t.'&  *°^  P*'"*  ^^  an^  such 

«ew  or  places,  or  causes  to  be  set  m.  rJlZi        iMPTsonment 
trap,  or  other  engine  JcuUtS  to  ^tT*'  ?^  «I^°g-«liBn«n- 
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(1)  «•  V.  Cramp,  5  Q.  B.  D.  807 
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#ilflilly  permitss  any  auch 

ich  htis  Deen  set  or  placed 

in,  or  afterwards  comes 

ae-  so  set  or  placed  shall  be 

trap  or  engine  with  such 


2.  Every  o: 
spring-gun,  mai 
hj  somejpther 
into  hi^||E>sses8i(^ 
imed^  have  si 
nt  as  'Ipioresaii 
Thils's^tiitD  dbes  iR>t  expend  to  ^n^  gin  or  trap  usually  set  or 
d  with  the  ii^nt  of  destroying  ^<:||rmin  or  noxious  animals. 

IMa anpUiMwQS |#  jns^m«Mts^«^ith  an  intention  to  destroy  human 
.  lif^Wio  imi^mvvtiij^kt^iimiU^^  beings,  or  whereby  grievous 

bodily  haw  ii|Hpa|ny'jdo|»^fH^Qn!ihA>^^       and  therefore  it  would  not 
'  apply  to  Sh-s^tssel  ^mA.  mattWois  Qwaltand.  (V) 

— Every  one  is  giiilty  of  an  indictable  offence  and  liable  to  imprifon- 
ment  for  life  who  unlawfully— t 

(a)  with  tvUfsat  to  injure  or  to  endanger  the  safety  of  any  person 
travelling  or'b«ing  upon  any  ra^way. 

.  (i.)  puts'^w,  throws  upon  or  across  such  railway  any  wood,  stone, 
or  other  mg^er  or  thing  ; 

(ii.)  take^p,  removes  or  displaces  any  rail,  railway  si^itch, 
sleeper  or  otBwi^  matter  or  thing  belonging  to  such  railway,  or 
injures  or  desmpys  any  track,  bridge  or  fence  of  such  railway,  or 
any  portion  thw^f ;  . 

(iii.)  tui^s,  mioves  or  diverts  any  point  or  other  machinery 
belonging  to  sikih  railway ; 

(iv.)  makes  or  shows,  hides  or  removes  any  signal  or  light  upon 
or  near  to  such  railway  ;  - 

(v.)  does  or  causes  to  be  done  any  other  matter  or  thing  with 
such  intent:  or 

(6.)  throws,  or  causes  to  fkll  or  strike  at,  against,  into  or  upon  any 
engine,  tender,  carriage  or  truck  used  and  in  motion  upod'*an; ' 
Tauway  any  wood,  stone  or  other  matter  or  thing,  with  intent  to 
injure  or  endanger  .the  safety  of  any  person  being  in  or  upon  such 
engine,  tender,  carriage  or  truck,  or  in  or  upon  any  other  engine, 
tender,  carriage  or  truck  of  any  train  of  which  such  first  mentioned. 
engine,  tender,^o;^rriage  or  truck  form»  pfirt.  RS.C,  c.  162,  ss.  25 
iind  26.       , 


251.  ir< 

— Every  on€jJ 
^mprisonmei 
or  nej  ' 
of  an; 

assists; 


As  to  endangering  prop0r(i^  by  mischief  on  railways,  tee  article  489,  et  se(]^,mj(. 

tmtmmti^rtmg  On  mIMt  •f  pevM^.jMiiimtwai^ 
''of  an  indictable pifenoeand  UaWfo^wo  yean' 
y  any  unlawful  act,  or  by  anj^#ilful  omission 

dangers  or  causes  to  be  enda^^re'd  the  safely  i 
ed  or  beiqg  in  or  upon  a  railway,  or  aids  or 
C,  c.  162,  8.  27.  c. 


mp,  8  M.'A  W.  782;  Arch.  <>•  PI.  4  ^v.  21  Ed.  775. 
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lv62,  8.  28. 

«MW«  PvevMiti^, 
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Under  article  3  ix)  the 
Wongtag  to,  on  board  of 
distress  at  any  place  in  Ca 
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ment  who,  by  any  unfewful  Sfo?  ll^*^^^  ***  *r  y««"'  'mpr-LSn 
0  do  any  act  which  11^^^^^  Tn  T«  °*«"S«°«7  or  omlS 
injury  to  any  other  pex^n.^ksc^^e  162?e'S'^^"^^«''«  ^"^ 
■MSB*  Ih(|avtM>  Ba>B«      K 

an  indictable  offence  and  habre'to"f2^'*'**T^^«'y  one  ia  guilty  of 

I.  We  o.  -SSh-Mpwre^^^,  f'^l  'J  J»;*«vo»r  to  «A 

one  ifi  guilty  of  an  o^nT ^dZM^T*^' ■^-—— Every       V 
*  «-  or  imprisonment  with  or  witW'hTrd7abo?r7o^.^rif ''°'  ^ 
^.)  cats  or  makes,  or  causes  to  h.     .  ^     ^^^^  ^**^ 

aperture  or  place,  of  uicfe^^i^  t  Tj',  ""***.«» ""J'  hole.opening 
frough  th.e  iceonanynavigabKr  ofS-     *^  endanger  humS  Uif'        * 
^  the  pubKo,  and  leaves  S  hoi/  oJ^H^'**''  ^P«°  *«  «'  fi^nentS , 

over  or  not,  umnclosed  by  busKes  nr  t^Lf         "^  ^^  same  is  ftx)»n      '  ' 
or  fence  of  sufficient  heigLS^t^nlT/''  "°«"«rded  by  «  gZ 

<te?th  to  endanger  human  Ihfe?fL"**?^  ^'^^  »»fflcient  area  S 
<0  R.  feSradlbrd.  B*|fe268;  29  L.  J.  (M.  y^  17,. 
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(c.)  omitB  within  five  days  after  conviction  of  any  bucI^  olfence  to 
make  the  inclosure  aforesaid  or  to  construct  around  or  o^er  sucli 
opening  or  excavation  a  guard  or  fence  of  such  height  an4  strength. 

2.  Every  one  whose  duty  it  is  to  guard  such  hole,  opening,  aper- 
ture or  place  is  guilty  of  manslaughter,  if  any  person  loses  his  life  by 
accidentally  falling  therein  while  the  same  is  unguarded.  II.S.C.,  c. 
162,  ss.  29,  30,  31  and  32. 

4  -■  ■      '■ 

2Stt.  sendinc  VMMworth^  shiiM  to  B«a.— Every  one  is  guilty 

of  an  indictable  oifence  and  liable  to  five  years'  imprisonment,  'who 
sends,  or  attempts  to  send,  or  is  a  party  to  sending,  a  ship  registered 
in  Canada  to  sea,  or  on  a  voyage  on  any  of  the  inland  waters  of 
Canada,  or  on  a  voyage  from  any  port  or  place  on  the  inland  waters 
of  Canada  to  any  port  or  place  on  the  inland  waters  of  th^  United 
States,  or  on  a  voyage  frojpa  any  port  or  place  on  the  inland  watere 
of  the  United  States  to  any  porlT^or  place  dn  the  inland  waters  of 
Canada,  in  such  unseawoifthy  state,  by  reason  of  overloading,  or  uu-  , 
•  derloading  or  improper  leading,  or  by  reason  of  being  insufficiently 
mann^,  or  from  any  otoer  cause,  that  the  life  of  any  person'  is  likely 
to  be  endangered  therjiA)y,  unless  he  proves  that  he  used  all  reason- 
able means  to  insure  her  being  sent  to  sea  or  on, such  voyage  in  a 
beaworthy  state,  or  tnat  her  gmng  to  sea  or  on  .sU^.  voyag^  in  such 
unseaworthy  state /was,  under '  the  circumstances,'  reasonable  and 
justifiable.    62  Vioi,  c.  22,  s.  3.  v^-  • 

257.  T»ktair^M««wortksr  aklpl  «•  Bmu— Every  one  is,  guilty  of 
an  indictable  o^nce  and  liable  to  five  years'  imprisonment  who,  being 
the  master  of  ^ship  registered  in  Canada  knowingly  takes,  such  ship 
-to  sea,  or  on  a/voyage  on  any  of  the  inland  waters  of  Cai^ada,  or  ou 
a  yoyage  from.ai)9:jport  or  place  on  the  inland  waters  of  Canada  to 
any  port  or  plac^n  the  inland  waters  of  the  United  States,  or  on  a 
voyage  frocOi  any  port  or  place  in  the  United  States  to  any  i)ort  or 
place  on  the  inland  waters  of  Canada,  in  stich  unseawort^^  state,  by 
reason  of  overldading  or  underloading  or  improper  loadmg,.or  by 
reason  of  |>eing  insufficiently  mani\ed,  or  from  any  other  cause,  that 
the  life  o^  any  person  is  likely  to  be  endangered  thereby,  unless  be 
proves- tfafat  her  going  to  sea  or  on  such  voyaee  in  such  unseaworthy 
state  wasi,  under  the  circumstances,  reasonaue  and  justifiable.  52  v.,  ^ 
c.  22, 8. 3.  .     ^  -  * 

Article  546,  poti,  provides  that  no  person  shall  be  prosecuted  for  any  ofTence 
under  the  above  two  factions,  £56  and  257,  without  the  consent  oWte.  Minister 
or  Marine  and  Fisherit^s.  ^' 


\ 


PAET  XX. 


,  V  ASSAULTS, 

3118.  ii«Aii«toa.— An  asd^t  is  the  act  of  intlention^ 

force  to  the  person  of  another,  directly.  ^  ipdire^tly,  or.  a 

or  threatening,  by  any  act  or  gesture,  tcJTipply  f()roe  to  *^ 


of  another,  if  the  person  making  the  threat  oas,  <^r  causes  the  other 


tying 

mpting 
e  person 


t 


See  ante,  p.  144  et  seq., 
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AssAui/rs.    r 

or  with  BUQh  consent,  if  it  is  obt^SiTy  S        "''°*^^*^'^*^«^ 
his  aim-  (1)  drawing  a  bwo^  or  bavonlfVp  •if"*^'^'''^'^"^^ 


A  person.  .#ho  presents  a  flilk^m  whic^  h«  In^J^' 'j"".*''^"^*^''  *"  reacJ^of  it 
who  does  not  know  that  it  iVunloadirf  «nH  .  '^^'.°  *«  ""'oaded,  at  ahother 
Jf  It  were  loaded  and  went  of^^cSraUs  an  Lslult 'A";  %^' '' "'»'''  P'-^uceiSry 
Which  n,akes  this  a  substantive  oirpSabie'b'y llS?^)'"''  ^"""'^ ''^' 

pult^uantto  such  an  orderV?hrMreon  o?a  (IS""^' ''"°''  ""  examinaUon 
.r-ln.ent  of  birth,  and  -deXC^hercoStCs  rL'Su^tr  "'"^ 

thatirnroioXrw-rj^drfc^^^^^^^ 

^^it^^'X^^Z^^^^  ll^M^^r  -^-'^  -ouM  be  an    ' 

any  touching  or  laying  hold  (howe™e?triflinrnf»ft"".*  'u°  "  *"'"«'-y.  na«J«ly 
angry,  revengeful,  rude,  insolentThS  «  "  '  „  "^-^     i>^^ "''  •''°"'«»'  'Kn     ^ 
or  pushing  him,  in  anger;  holLThim  hv  fh«' ''^*M»^°ce.  thrLsfe^^ 


w..  not  untawftil  no,  dugwous  (1 1 1  '   '■  •°™  •!»«  o'  8«nie  wMek 

msttr.  or  or.  scbotor^fCtor  fi^J?  "  '"  f""'; '"•<"»  »nurbrh!. 

8"  «.,  p.  Ill  el «,.,  „  to  »lMef.nc,  olorSlESt 

~ .^ ^^^       V  ^B'^^^ 

(I)  2  Roll.  Abr.  p.  554,  pi.  45        '  f'  — 

(4)  Agnew  v.  Jobson,  ft  Cox,  625. 
«  a:  ^- "°8"»8ki,  I  Moo.  C.  G.  12 
7   f  h2    u  *  ^^y^"'  «  C..-4  P.  680. 

(?VG?btnU.?i;^r2iYk'6^7"''V^'--  ^'-  *  ^^-  2>  E«.  758. 
cide  Upp.  ,43; VIT''^ *'"''*"•  *•  "/".comments  on  excusable  homi, 

m  '  gaVk.  c.  60.  ».  2?;  c.  j2,  ,  ?  ;^^j|Q^^p  ,,, 
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•     I'M  CRIMINAL  COM  OF  OANAlbA.  ^ 

The  defendant  may  Justify  an  assault  by  proving  that  he  committed  it  in 
defence  of  his  possession,  as,  for  instance,  to  restrain  the  prosecutor  from  taking 
his  goods,  or  t(»  remove  the  prosecutor  out  of  the  defendant's  house,  or  to 
prevent  him  firom  entering  it,  provided  the  force  used,  in  any  of  these  cases  be 
no  more  than  is  necessary^(l) 

In  the  case  of  a  trespass,  without  actual  force,  the  owner  of  the  close,  etc.,  or 
^l^gM^iJl^occupier  or  possessor  of  a  house^  etc.,  must  first  request  the  trespaaser  to 
rJplJWBl^^p'^rt  b<Bl^  he  ^an  Justify  laying  his  hand  on  him  for  the  purpose  of  removing 
f^'ir^     </         him  ;  anerwen,  after  rof^isal,  he  can  only  Justify  such  force  as  is  necessary  to 
eBect  his  removal ;  but,  if  the  trespasser  use  force  then  the  owner  or  possessor 
may  oppose  force  to  force.  (2)  \p 

As  to  JustiOcation  of  peace  officers  using  Tofoe  in  making  arrests,  serving 
process,  etc.,  see  article  3V«|  seq.  ante. 

8SV.  iiMMMit  MMaUswi  fiMMdM. — EvoFy  one  is  guilty  of  an 
indictable  offence  and  liable  to  two  years'  imprisonment,  and  to  be 
whipped,  who —  , 


(a.)  indecently  assaults  any  female ;  or  '^^   '"■- 

(b)  does  anything  to  any  female  by  her  consent  which  but  for 
such  consent  would  be  ah  indecent  assault,  such  consent  being 
obtained  by  false  and  fraudulent  representations  as  to  tjie  nature 
and  quality  of  the  a^jf^  63  V.,  c.  37,  s. 

that  the  woniiin  con- 
that  the  consent  was 
fence ;  such  a  case  b^ng 
"icle.  (3)  * 

Case,  a  medical  mao 

. „-    ipretence  that  he  WHS 

thereby  treating  her  medio«U|  for  the  complaint  for  which  be,  W8y|tending  her, 


If,  on  an  indictment  for  an  indecent  assault, 
sented  to  the  assault,  under  circumstances 
obtained  by  f^aud,  such  consent  will  constitute 
expressly  provided  for  by  sub-eection  (J>)  of  the  abdV 

Ui\ho  case  of  R.  v.  Case,  supra,  the  facts  were  the 
had  connection  with  a  girl  fourteen  years  of  age  und 
thereby  treating  her  medio«U{  for  the  complaint  for  which  be,  wautttendin 
she  making  no  resisUnce  so  flir'nrom  the  bond  fide  belief  thatdtt^Bu  thecase. 

IWwiib  held  that  this  was  certainly  an  indecent  asstiult,  and  pBRfcly  a  rape. 

W^ere  on  the  trial  of  aa" indictment  for  indecent  a^ult  the  prosecutrix 
4eni^,  on  croes-examination,  having  had  intercourse  with  a  third  person  named 
to  her,  such  person  cannot  be  called  to  contradict  her  upon  this  answer.  {i\ 
If,  however,  on  cross-examination,  the  prosecutrix  denies  having  had  previous 
interoourse,  wttA  the  acaued,  evideDce  may,  in  that,  case  bed  given  to  con- 
tradict her.t5) 


^         "tlndeiphe  Canada  Evidence  Act,  1893,  sec.  4,  post,  the  defendant,  and  also 
}^4,     the  l^usbalid  or  wife  of  the  defendant,  is,  in  these  cases,  as  well  aa  in  all  other 
'  .  optinal  cases,  a  ^gpipeten^  though  not  compellable  witness. 

^^fv^^iepMMM*  mt  ckiui^^^ittcle  685  contains  the  fbilowing  provisions ;    ' 

•*     %h  Where,  upon  tlie  hearing  or  trial  of  any  ohaive  jfor  carnally 
knowing;  or^atfempting.to  carnally  know  a  giri  under  raii^teen  or  of 
_ ■ .  "^ — ' . ■ — — ; f^ . 

(I)  See  articiss  48,  49,  and  50, mUe,  p.  32 ;  and  articles  53  and  ii;ante,  pp.  33 
.     and  34  :  see,  atso,  2  Rol.  Abr.  548/549. 

(?)  Weaver  v.  Bush,  8  T.  R.  78 ;  2  Salk.  641.    See  Illustrations,  <ui(e,  pp.  33 
and  34. 

•43)  For  decisions  to  the  saute  eSbct,  ste  R.  v.  Case,  I  Den.  580 ;  19  L.  J.  iM.  C.) 
174 ;  R.  v.  Bennett,  4  F.  A  P.  1 105. 
(4)  R.  v.  Holmes,  L.  R.,  1  G.  G.  R.  334  :  41  L.  J.  (M.  C.)  It. 
(51  R.  v.  Riley,  18  Q.  B.  O.  4SI ;  56  L.  1.  (M.  C)  52. 
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CRIMINAL  CX)DE  OF  CANADA. 
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seizure,  or  with  intent  to  rescue  any  goods  taken  under  such  process, 
distress  or  seizure.    RS.C,  o.  162,  s.  34. 

(«.)  on  any  day  whereon  aby  poll  for  any  election,  parliamentary 
oi;  municipal,  is  oeing  proceeded  with,  within  the  diatance  of  two 
miles  from  the  place  where  such  poll  is  taken  or  held,  assaults  or 
beats  any  person. 

In  the  case  of  an  assault  upon  a  public  or  peace  otBcer  the  fact  that  the 
accused  did  not  know  that  the  person  assaulted  was  a  peace  officer,  or  that  he 
was  acting  in  the  execution  or  his  duty  will  be  no  derence.  ( 1 ) 

As  to  ruisling  or  wilfiilly  obsimtting  a  public  officer,  see  art.  144,  ante,  p.  Si. 


KMmi»»i««.>«Eyery  one  is  guilty  of  ftn  indictable  offence 
and  liable  to  seyen  years'  imprisonment  who,  mthout  lawful  authority, 
forcibly  seizes  and  confines  or  imprisons  any  other  penon  within 
Canada,  or  kidnaps  any  other  person  with  intent — 

(a.)  to  cause  such  other  person  to  be  secretly  confined  or  impri- 
soned in  Canada  against  his  will' ;  or 

.(6.)  to  cause  such  other  person  to  be  unlawfully  sent  or  trans- 
ported oatof  CanaduA  against  his  will  ;  or 

(cj)  to  cause  such  other  person  to  bo  sold  or  captured  as  a  slave, 
or  in  any  way  held  to  service  against  his  will. 

2.  Upon  the  trial  of  an^  offimce  under  this  section  the  non-resis- 
tance of  the  person,  so  ladnapped  or  unlawfully  confined,  thereto, 
^all  not  be  a  defence,  unless  it  appears  that  it  was  not  caused  by 
threats,  duress  or  iorce  or  exhibition  of  force.  RS.O.,  c.  162,  s.  46. 

The  intent  applies  as  well  to  the  seizing  and  confining  or  imprisoning  as  to 
the  kidnapping  (2). 

The  expression  "  kidnapper  "  seems  to  have  been  derived  flrom  <■  kid  ",— the 
slang  name  for  a  child,— and  "  tutppt ",  (Danish),  signilVing,  to  snatch  at ;  and 
originally  meant,  one  who  snatches  at  children,  or  "  kids."  (3) 

At  common  law,  kidnapping,  or  the  stealing  and  canning  away  or  secretiog 
of  any  person  was  an  offence  formerly  punishable  by  fine,  imprisonment,  and  the 
pillory.  (4)  ^ 

By  the  Roman  law  plagium,  (manstealing,  or  kidnapping),  was  the  abduction 
or  stealing  of  a  tree  person,  or  of  the  slave  of  another.  By  the  Lex  Fabia  the 
penalty  was  a  pecuniary  one  ;  but,  after  the  ctjme  of  kidnapping  became  com- 
mon, the  punishment  was  increased  to  banishment,  and,  m  some  cases,  was 
capital.  (5) 

'   Under  the  old  Jewish  law  manstealing  was  punishable  with  death.  (6) 

The  (||ue8tion  sometimes  arises,  in  connection  with  the  law  of  extradition,  as 
to  the  right  to  kidnap,  and  the  eflbct  of  kidnapping,  in  a  foreign  state,  a  person 
who  has  taken  flight  after  committiog  a  crime  in  his  own  coun^,  and  of  forcibly 

(1)  R.  V.  Forbes,  10  Cox,  362  ;  Arch.  Cx.  PI.  &  Bv.  21  Ed.  784. 

(2)  Cornwall  v.  R.,  33  U.  C.  Q.  B.  106  :  Bur.  Dig.  246.  _ 

(3)  Brewer's  Diet.  475. 

(4)  I  East  P.  C.  c.  9,  g.  3,  p.  429  i  Rex  v.  Bafly,  Comb.  10  ;  4  Bl.  Com.  219.     ' 

(5)  Lord  Mackenxie's  Rom.  L.  361, 362. 

(6)  #BUt.  chap.  24,  V,  7.  . 
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against  his  will  into  , hi  ""P??'' '"  « '""'^'gn  counlrv  nnJ  /.  ^'  u"*^  P^soner  fled 
the 8upremeGourth«i?fhJ".'''f *''•'''''"  <""  ""e  state  who  *?i'^™"8''i  *'»*=''  ^y force, 
to  which  the  United  all  """'**  »'""  »"  "^lier  tC  h^r^  '!"'*  ^'"'"'^d:  and 
of  one  of  the  coumrioi  «n  '"'".'""""''^  '^^  "otguarantee  a  fli?"""^'  of  extradition 
or  more  sacred^ riATof«,  "i'^'"". '"  "»«  other,  and  do  notl  V''°'"  "•«  i"«'ice 
provision  C?forSrtein^ri^  """."  ^^  '"'"  ^efo^    bu?  tC  th?  ""^  S-^'t^r 

was  entered  for  him  «n  "®^«"dant  reftising  to  nlead  ftiriK  '    '"?''•  °°  '^em&rrer, 
to  Will.  h"SSiTiE.'""'|^''"1'PM«"'1  trouBbtto  I??. I'""."'"'"'  ■» 

States  vessel  Aj-T  i„  yj°'i°ce  arrested  him,  olaced  h?m\  w ''^  surrender  of 
arrival  oStTe^i  S  Hn'nni'";*"'"  *"■  CaUao,  kept  him  J 1"°  ^"^  ""«  United 
in  the  same  foS  mon^°°'"'"^*here.  after  some  dete„S^  hf*°"?  """» '^e      , 
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refused  any  opportunity  whatever,  from  the  time  of  his  arrest  in  Lima  until  he 
was  delivereil  over  to  the  authorities  of  Coolc  county,  of  communicating  with 
anjeperson  or  seeicing  any  advice  or  assistance  in  regard  to  procuring  his  release 
by  legal  process  or  mberwise ;  and  he  alleges  that  this  proceeding  is  a  violation 
of  the  provisions  of  the  treaty  betwew  the  United  States  and  Peru,  negotiated 
in  1870.  which  was  llnally  ralitied  'by" the  two  governments  and  pioclaimed  by 
the  president  of 'the  United  Stales,  July  27th,  1874.     18  Stat.  719. 

"  The  judgment  of  th^  Criminal  Court  of  Cook  county,  Illinois,  was  carried 
by  writ  of  error  to  the  Supreme'  Court  of  that  state,  and  there  affirmed,  against 
which  judgment  the  present  iwcit  of  error  is  directed.  The  assignments  of  error 
made  here  are  as  follows : 

"  '  First.  That  said  Supreme  Court  of  Illinois  erred  in  affirming  the  judgment 
of  said  Criminal  Court  of  Cook  county,  susta'ning  the  demurrer  to  plaintiff  in 
error's  plea  to  the  jurisdiction  of  said  Criminal  Court. 

"  '  Second.  That  said  Supreme  Court  of  Illinois  erred  in  its  judgment  aforesaid, 
in  failing  to  enforce  the  full  faith  and  credit  of  the  federal  treaty  with  the 
'  Republic  of  P#i,  invoked  by  plaintifT  in  error  in  his  saW  plea  to  the  jurisdiction 
of  said  Criminal  Court.'  *'; 

"  The  grounds  upon  which  the  jurisdiction  of  this  court  is  invoked  may  be 
said  to  be  three,  though  from  the  "brieSfe  and  arguments  of  the  counsel  it  is 
'  doubtful  whether,  in  point  of  fact,  m«re  than^ona^S  relied  upon.  It  is  contended 
ifl  several  places  in  the  *rief  that  the  proceedings  in  the  arrest  in  Peru,  and  the 
extradition  aijd  delivery  to  the  authorities  of CookCouhty,  were  not '  due  process 
of  law,'  and  we  may  suppose,  although  it  is  not  so  alleged,  that  this  reference  is 
to  that  clause  of  article  1 4  of  the  amendments  to  the  constitution  of  the  United 
States  which  declares  that  no  state  shall  depriye  any  pjerstfn  of  life,  liberty,  or 
property,  '  without  du*  process  of  law. '  a"he  '  due  process  of  law '  here 
guaranteed  is  complied  with  when  the  party  is  regularly  mdicted  by  the  proper 
grand  jury  in  the  state  court,  has  a  trial  according  4<>  the  forma  and  modes 
prescribed  for  such  trials,  and  when  i;i  that  Afidl.and  nt-oceedings,  he  is  d.^prived 
of  no  rights  to  which  he  is  lawfully  entitled.  We  d(),  not  intend  to  say  that 
there  may  not  be  proceedings  previous  ti'  the  ||l^l^  in  rogard  t<jt  which  the 
prisoner  could  invoke  in  some  manner  the  provisions  of  Jthis  clause  c^  the  consti- 
tution, but,  for  n\ere  irregularities  in  the  inanner"*?n  which  he  may  be  brought 
into  the  custody  of  the  law,  we  do  not  tbinyi)e  is  entitled  to  say  that  he  should 
not  be  tried  at  air  for  the  crime  with /^^hrcfi'&y 
ment.  He  may  be  arrested  for  a  very  UeinOuaT^ 
warrlint,  or  without  any  previous  complaint,  w| 
and^this  may  be  in  some  sense  said  to  ba  '  witho 
wonid  hardly  be  claimed  that  after  the  Case  1 

defeifdant  held  by  the  proper  authorities  to  answer  for  the  crime,  he  could  plerfd 
that  he  was  first  arrested  '  without  due  procesp.of  law.'  So,  here,  when  fnund 
within  the  jurisdiction  of  the  State  of  Illinois  and  liable  to  answer  for  a  oritne 
against  the  laws  of  that  state,  unless  there  was  some  positive  provision  of  the 
constitution  or  of  the  laws  of  this  country  violated  hi  bringing  him  into  court,  it 
is  not  easy  to  see  how  he  can'say  that  he  is  there  'witttbiit  due  process  of  law,' 
within  the  meaning  of  the  cqastitutionali  provision. 

"  So,  also,  the  objection  is  made  that  the  proceedings  between  the  authorities 
of  Illinois  and  of  California  were  not  yi  accordance  with  tWe  Act  of  congress  on 
that  subject,  and  especially  thalj,at  the  time  thp  papers  and  warrants  were 
issued  from  the  governors  of  California  and  lilinAw,  th^  defendant  was  not 
.  within  the  State 'of  Calijornia  and  was  not,  Cher#  a  fUgiWe' from  justice.  Th« 
argument  is  not  much  pressed  by  counsoj,  but  th^klfort  is  to  connect  it  as  a 
part  of  the  continued  trespass  and  yiolation  of  Jirfw  which  accompanied  the 
trjinsfer  frdm  Peru  tt»  Illinois.  It  is  sufficient  <o  8«j|  in  regard  to  that  part  of 
this  case,  that  when  the  governor  of  one  state  volulnarlly  silrrenders  a  fugitive 
from  the  justice  of  another  state  to  answer  fbr  his  Alleged  offences,  it  is  liardly 
a  proper  sitfcject  of  inquiry  on  the  trial  of  the  case  to  examine  intb  the  dctuils  of 
the  proceedings  by  which  the  demand  wits  made  by  one  state  and  the-  inannet  CI 
in  which  itnvas  rbftfonded  to  by  the  othdir.  Tha  caSe  dties  tiol  stand,  when  the 
party  is  ip  Ximri  auB  required  to  plead  to  anlndictmant,  as  it  would  h^/p  stood 
■       "   "^  I  cofpus  in  G*lifornia,  or  in  »g^  ttate*.  tbfough  iwhich  he 
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the  true  c6hstriiction  of  th*"  treaty  gave  him.  One  of  the  rights  with  which  he 
was  thus  clothed,  both  in  regard  to  himself  and  in^ood  faith  lo  the  country 
which  had  sent  him  here,  was  that  he  should  be  tried  for  no  other  otfence  than 
the  one  for  which  he  was  delivered  under  the  extradition  proceedings.  If  Ker 
had  been  brought  to  this  country  by  proceedings  und«r  the  treaty  of  1870- 1 ^74 
with  Peru,  it  seems  probable,  from  the  statemonit  of  the  c«*;  in  the  record,  that 
he  might  hav<>  succesefullv  pleaded  that  he  was  extradited  for  .arceny,  and 
convicted,  by  the  verdict  of  a  jury»  of  embezzJewent :  for  the  statement  in  the 
plea  is  that  the  demand  made  by  the  presidenr.  uf  the  United  States,  if  it  had 
been  put  in  operation,  was  for  an  extradition  for  larceny,  although  some  fM-^Ds 
of  embezzlement  are  m^sntioned  in  the  treaty  as  anbjacts  of  extradition.  M»i  it 
is  quite  a  diflerent  case  when  the  plaintiff  in  error  comes  to  tbkt,  country  is  the 
manner  in  which  he  was  brought  here,  clothed  wUh  no  rights  which  a  proceeding 
under  the  treaty  could  have  given  him,  and  no  duly  whicli  th»a  country  owes  to 
Peru  or  to  him  under  the  treaty. 

"  We  think  it  veryclear,  therefore,  that  in  invoking  thejunM&stafta  of  this  court 
upon  the  ground  that  the  prisoner  was  denieif  a  right  confer**  upon  him  by  » 
treaty  of  the  United  States,  he  has  failed  to  establish  thee!xi8ten»>:  o'*ny  such  rigtit.'. 
"  The  question  of  how  far  his  forcible  seizure  in  another  country,  and  transfer 
by  violence,  f6rce,  or  fraiid,  to  this  country  could  |^  made  available  to  resist 
trial  in  the  state  court  for  the  offence  now  charged  upon  him,  is  »oe  which  wp 
do  not  feel  called  upon  to  decide,  for  in  that  transaction  we  do  no>  see  that  the 
constitution,  or  laws,  or  .reaties,  of  the  Uniu>d  States  guarantee  him  any  pro- 
tection. There  are  autho'*«ies  of  tije  highest  respectability  which  hold  that  such 
forcible  abduction  is  no  sufficient  reaso»  why  the  party  should'not  answer  when 
brought  within  the  ;^ri8diction  of  the  court  which  has  the  right  j>  try  him  lor 
such  an  offence,  and  presents  no  valid  objection  to  his  trial  in  such  <;ourt.  ( I ) 

■'  However  this  may  be,  the  decision  of  that  question  is  as  mucti  within  tho 
province  of  the  state  court,  as  a  qimiiiem  o*"  common  law.  or  of  the  law  of 
nations,  of  which  that  court  is  bound  j!  take  natice,  as  it  is  of  the  courts  of  the 
United  States.  And  though  we  might  or  might  uot  differ  n^th  the  Illinois  court 
on  that  subject,  it  is  one  in  which  we  have  no  rijflil  to  ttm0m  their  decision 

"  It  must  be  remembered  that  this  view  of  the  siM^^  4oes  not  leave  the 
prisoner  or  the  government  of  Peru  withbut  remedy-  forrtf-iiilhorized  seizure 
within  its  teijritory.  Even  this  treaty  with  that  counkn'  j»«nrt**l,  for  the  extra- 
dition of  perspns  charged  with  kidnapping,  and>  on  detatHtd  >4m«  Pun;  iolian, 
the  party  who  is  guilty  of  it,  GOi)ld  be  surrsridered  an<f  Jiert  ft  it«  <»io^r  for 
this  violation  of  its  laws  The  party  himself  would  probaJbly  Mfi  b*-  without 
redress,  for  he  could  ^u^  Julian  in  an  action  of  trespass  and  false  imprisonment, 
and  the  facts  set  out  in  the  plea  would  without  doubt  sustain  Uk>  iction. 
Whether  he  could  recpver  a  sum  sufficient  to  justify  the  action  would  probablv 
depend  upon  moral  aspects  of  the  case,  which  we  cannot  here  consider 

"  Wo  must,  therefore,  hold  that  so  far  as  atiy  question  in  which  this  court 
can  revise  the  judgment  of  the  Supreme  Court  of  the  State  of  Illinois  is  presented 
to  us,  the  judgment  must  be  aflBrmed."  (2) 


Camummm  Amtmltm. — ^^^^  one   who   commits   a    commrm 

iMWolfr  m  guilty  of  an  indiciAble  offence  imd  liable,  if  oonvioied  upon 
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charge,  berore  bearing,  it  will  be  no  bar  to  subsequent  proceedings  for  the  same 
assault.  (1) 

The  effect  of  the  certificate  of  dismissal,  when  granted,  on  an  acquittal,  or,  of 
1^  payment  of  the  penalty  or  suffering  the  punishment  iinposed,  on  a  conviction,  as 
the  case  may  be,  is  to  release  the  defendant  from  all  other  proceedings  for  the 
same  cause. 

,  It  has  been  held,  in  England,  that  the  meaning  and  intent  of  the  enactments 
above  mentioned,  in  connection  with*  summary  trials,  is  that  when  a  case  so 
summarily  dealt  with  has  been  dismissed  by  the  magistrateor  justice,  on  Us  merits, 
the  defendant  has  the  right,  ex  debito  justilix,  to  receive  from  the  magistrate  or 
justice,  the  certificate  of  dismissal,  and  that  the  clause  which  refers  to  the 
making  outofthecertiflcate,  and  which  contains  the  word /'or</iu)i7/t,  means  that 
such  certificate  is  to  be  made  out  furlhwHh  on  the  defendiant  making  application 
forit.i2)  „         ,    • 

A  summary  conviction  for  assault  has,  accordingly,, been  held  to  be  a  bar  to 
a  subsequent  indictment  for  a  felonious  stabbing  based  on  the  same  transaction : 
(3)  and  it  has  been  held  a  bar  to  an  indictment  for  unlawfVil  wounding  and  an 
assault  occasioning  actual  bodily  harm,  arising  out  of  the  same  circums- 
tances, (4) 

A  summary  conviction  for  assault  has,  however,  been  held  not  to  be  a  bar  to 
'     asubsequent  indictment  for  manslaughter,  in  a  ^case  where  the  man,  who  was 
assaulted,  afterwards  died  in  consequeiice  of  the  assault.  (5) 

It  appears  that<ihe  production  of  the  certificate  of  dismissal  is  of  itself  sulU- 
cient  evidence  of  such  dismissal,  without  proof  of  the  signature  of  the  magis- 
trate or  justice ;  (6)  and  if  the  defendant  appeared  before  the  magistrate  or 
justice,  the  recital,  in  the  certificate,  of  the  fact  of  a  complaint  having  been 
made.an^  of'a  summons  having  been  issued,  is  sufficient  evidence  of  these  facts 
without  producing  the  complaint  or  summons.  (^).-^  .^.^  , 

As  already  seen  the  consent  of  the  accused  is  required  in  order  to  give  ^ 
magistrate  jurisdiction  to  summarily  dispose  of  some  of  the  indictable  olTenci's 
mentioned  in  Article  783.  But  with  regard  to  some  others  of  such  offences,— 
e.  g.  charges  against  persons  for  being  keepers  or  inmates  or  habitual  frequen- 
ters of  disorderly  houses,—  tfiie  magistrate's  summary  Jurisdiction  is  by  article 
784,  post,  made  absolute  and  independent  of  thff^n^nt  of  the  accuseyd. 

Article  784,  8u{)-section  2,  also  makes  the  iMffiKrate's  summary  jurisdiction 
absolute  and  independent  of  any  consent,  in  t-efaraujallthe  offences  m,entioned 
'  iQ  article  783,  in  cases  in  which  "  any  person  who  Beinga  sdafaring  person  and 
Only  transiently  in  ^Canada,  and  having  no  perioanent  dbiflicite  therein,  iii 
charged,  either  withm  the  city  of  Quebec  as  linnted  for  (be  purpose  of  the  police 
ordij3ian.ce,  or  within  the  ci^y  of  Montreal  as  so  limited,  or  in  any  other  seaiwrt 
clty^or  towA  in  Canada  where  there  is  such  magistrate,  with  the  commission 
therein  of  any  of  the  offences  hereinbefore  mentioned,  («)  and  also  in  the  case  of 
any  other  person  chai^ad  ^Hh  any '•such  offence  on  the  complaint  of  any  such 
deafhring  person,  whose  testimony  is  essential  to  the  proof  of  ttie  ofTenL'^." 


( 1)  Reed  v.  Nutt,  U%fi:  D.  66!« 

(2)  Hancock  o.  Somes,  I E.  AB.  '^  ;  28  L.  / 
ington.  1  E  &  B.  80%  ;  28  L:  J.  (M.  C    198 

(3)  -       -  -  -       ^- 


(M.  C.)  {'^  ■  Co«tar  v.  Hether. 


r  Walker,  ?  M.  4  |t«b.  446. 

;  3i.L.  3  (M  C.)  14  ;  H.  o.  Mitea,  2'4  Q.B.D. 


R.  V.  Stanton,  5  Cox,|24  ;  R 
(4)  R.  l<.  Elrington,  t  B.  A'S.  688 
423;  5«L.J.|WC.'|56.     .  ,  . 

.  (80  H.  V.  Morris,  L.  it.  I  C.  <2  «.  90  ;  36  L.  J  m  CJ )  84. 

(6)  5e<»,  The  Canada  Evidence  Act  If9*.-flc.  10,  Mfl.'-       '         •■ 

(7)  R.-K.  Weatley,  1 1  Cox,  J.3K    Arok  Cr.  Pf.  k  %  21  M^  I5J. 

(8)  The  offences,  ^ bare  refbiteri  lo,  iucludev—asafc-eady  shown,  antf.f.  181 
-~aggrav|ifM  ^ssatiita,  wounding,  indecent  assaults,  Ao.  mt.  s^tiuW  listdfthes^ 
oflbnceainfriicle  783,  itself,  port..    „     '     , 
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The  act  must  have  been  done  without  the  woman's  consent,  unless  her  consent 
was  obtained  by  threats  or  fear  of  bodily  harm,  or  obtained  by  the  false  person- 
ation or  fraud  sUted  in  the  above  article.  Therefore,  it  has  been  held  that,  if  the 
connexion  took,  place  when  thej  Woman  wasjn  a  state  of  insensibility,  from 
liquor  with  whch  she  wds  made  drunk  by  the'^accused,  (though  the  liqu«r  was 
given  only  to  excite  her),  it  was  rape  (h."  I't  wofi  also  held  that,  where  a  man 
,    got  into  bed  toa  woman  while  she'was  asleep  and  knew  she  was  asleep,  and 

had  connexion  with  her  while  in  that  state,  he  was  guilty  of  rape.  (2) 
^ ,  It  is  no  excuse  that  the  woman  consented  at  first,  if  the  offence  was  afterwards 
i\ actually  committed  by  force  or  Against  her  will.  (3)  Even  that  the  woman  was 
a  common  strumpet,  or  the  mistress  of  the  ravisher  Is  no  excuse  ;  (4)  although 
such  circums^inces  as  these  should,  certainly,  operate  strongly  with  the  jury  as 
to  the  probaWlity  or  iqnprobability  of  the  fact  that  connection  was  had  against 
thCwoinan'9  consent. 

Although  article  I  Ml  makes  it"*  an  indictable  offence  merely  to  have  carnal* 
connexion  with  a  girri  between  the  ages  of  fourteen  "knd  sixteen  years,  even 
with  her  consent,  an  UMJctment  for  the  graver  offence,  of  rape  will  lie  against 
one  who  rauiMe*  such  tt'girl,  or  has  carnal  connection  with  her,  withoui  her 
consent.  (5) 

Wherek( jnedical  man,  by  pretending  to  be  treating,  medically,  a  young  girl 
under  fouween,  had  connection  with  Jier,  she  being  led  to  believethat  it  was  part 
<'of  the  treatment,  the  prisoner  was  held  to  be  guilty  of  an  indecent  assamlt.  (6) 
It  would  now  be  a  rape,  and  it  was  so«held  to  be,  in  a  more  recent  case,  where 
.  the  prosecutrix,  a  girl  of  nineteen,  had  consulted  the  prisoner  a  ouack  docior  us 
to  her  illness,  and  he,  under  pretence  of  performing  a  surgictfl  ^ration,  liaJl 
connection  with  her,  she  submitting  under  the  belief  that  he  "was  merely  per- 
forming the  surgical  operation,  and  that  belief  being  wilfully  and  fraudulently 
induced  by  the  prisoner.  (7)  " 

Although  the  party  who  complains  of  being  ravishech  is  a  competent  witness 
upon  every  part  of  the  case,  the  credibility  of  her  evidence  is  a  matter  for  ihe 
jurv  to  appreciate  according  to  the  circumstances..  If  she  be  of  good  reputaiiim 
and  if  she  make  known  the  offencd  and  seek  out  the  offender  without  delay,  (;r 
4f  Jhe  aqcused  take  flight ;  ail  such  circumstances  as  these  will  help'  tlin 
probability  of  her  evidence.  If  on  the  other  hand  her  reputation  is  bad,'  awi  Ucit 
evidence  be  uncorroborated  by  the  testimony  of  other  witnesses  ;  if  the  iiIjich- 
where  the  alleged  outrage  took  p*a<:e  was  one  where  she  might  have  jnado 
herself  heanl,  and  shd  made  no  outcry  ;  these  will  hay©  a  tendency  to  lliruw 
doubton  hrir  evidence  ;  (8)  especially  if  she  be  flatly  contradicted  by  the  accused, 
wJio  is  now,  under  the  iJqnada  Evidence  Act  I8fl3,  ^c.  4,  a  competent  witness*: 

The  defendant  may  adduce  evidence  to  shew  that  the  woman  is  of  nolorioii!.ly 
bad  characier,  unchaste,  and  4)f  indecent  habits,  or  that  she  is  a  comiiuui 
pirostitute  ;  or  to' shew  that  she  has  previously  had  carnal  connection  "with  ilie^ 
prjflutier  of  her-own  free  will  ;  (9)  but  he  cannot  adduce  evidence  of  oHier 
particular  acts  with  other  prsons,  so  as  to  impeach  her  ahastily.  (10) 

if  asked  laa  cross  examinalion  whether,  outside  of  the  prisoner,  she  has  liad 
caraai  conaection  with  other  men,  namet^to  her  in  the  questions,  and  if  she  lieny 


(l)^.  V  Canq>Un,  I  Den,  99 ;  I  C  &  K.  746. 
{%)  R.  V.  Mayers.  12  Cox..  31 1. 

(3)  t  H«wk.  c.  41,5.  7. 

(4)  1  H»to,  7t9.  *       . 
It)  R.  r  RatcWte,  iO  Q.  B.  D.  74  ;  52  L.  J.  (M  C)  40. 
Mi)  R.  P  Owe  !  Den  580  ;  19  L.  J.  (M.  C.)  174.                '^" 
(7j  R.  t,.  JPlattery,  2  Q.  p.  D.  410  ;  46  1.  J.  (M.  G.)  130. 
18)  4Bt.  Cora.  213. 

(9i  R.  y  m\«f,  18  Q  B.  D.  481  ;  56  L.  J.  (M.  C  ),  52.  '     "  ..-.^V-H 

(10»  R.  V.  Hodgson,  R.  A  r;  211  ;  R.  v.  Clark,  2  Stark,  243  ;  R.  v.  Barkei^^T"^ 

A  P.  580  ;  a.  v.  a«tin,  6  G.  *  P.  562.  •»  I^ 
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each  case  be  shpwn  tolEJl»4ury.  who,  weighing  this  evidence  with  the  rest,  will 
find  as  of  fact  whether  or  notth^  woman  consented.  But  the  question  seems 
commonly  to  Bte  treated  by  the  coWts  as  a  question  of  law,  and  they  often  lay  it 
down  that  the  resistance  must  be,J!o  the  extent  of  the  woman's  abiMly .  ( I )  Some 
of  the  cases,  both  Ol(t  and  modew' are  quite  too  favojragle  to  the  ravishers  of  female 
virtue.  ■  Thus,  where  a  mai^tocked  his  servant  girl  of  fourteen  in  a  barn  and 
had  connection  with  her,  ^-Verdict  for  rape  was  set  asidff  because  the  judge  at 
the  trial  refused  to  dijpegt  the  Jury  that  to  convict  they  must  be  satisfied  sins 
'resisted  the  defendant  to  the  extent  of  her  ability, '  though  he  did  tell  them 
that '  the  act  must  liave-Jleen  done  by  force  and  against  her  will  and  resistanco.' 
Said  the  learned  judge  in  the  Court  of  Appeals  :  •  The  resistance  must  be  up  la 
the  point  i^  being  overpowered  by  actual  force,  or  of  inability,  from  loss  of 
strength^  longer  to  resist,  or,  from  the  number  of  persons  attacking,  resistance 
must  be  dangerous  or  absolutely  useless,  or  there  must  be  dread  or  fear  of 
death.'"(1)  Various  other  cases  state  thkt  the  woman's  wHl  must  oppose  the 
act,  and  "that  any  inclination  favoring  it  is  fatal  to  the  prosecution.  Thfr  latter 
terms  are  not  under  the  ordinary  facts  repugnant  to  good  doctrine.  Atid  tlie 
stronger  ones  just  quoted  might  not  be  very  objectionable  in  a  barbarous  afw; ; 
but,  in  our  age,  to  compel  a  frail  woman,  or  girl  of  fourteen,  to  abandon  lier 
reason,  and  measure  all  her  strength  with  a  robust  man,  knowing  the  effect  will 
be  to  make  her  present  deplocable  condition  the  mere  wretched,  yet  not  to 
preserve  her  virtue, — on  pain  of  being  otherwise  deemed  a  prostitute  instead  dI' 
the  victim  of  an  outrage,- is  asking  too  much  of  virtue  and  giving  too  much  to 
vice.  The  text  of  the  law,  we  have  seen,  and.  It  is  believed,  the  better  judicial 
doctrine,  requires  only  that  the  case  shall  be  one  in  whrch  the  woman  did  nut 
consent.     Her  resistance  must  not  be  a  mere  pretence,  but  in  good  faith."  (3) 

A  man  who  gave  a  girl  of  thirteen,  a  quantity  of  intoxicating  liquor  to  excite 
her,  and,  on  her  becoiijiing  drunk,  violated  her,  while  insensible  to  what  he  did, 
was  held  to  have  committed  a  rape.  (4)  \ 

Etjier  or  chloroform  administered  to  a  woman  and  overcoming  her  mental  ami 
physical  nature,  will  have  the  same  effect  in  law  as  administering  intoxicating 
liquor  In  an  Ohio  case,  Laivreuce,  J.,  laid  it  down  that  where  a  woman  lias 
chloroform  given  her  by  a  man,  for  the  purpose  of  obtaining  with  her  carnal 
intercourse  to  which  she  would  not^iotherwise  consent,  then  if  she  "  had  the 
capacity  to  hear,  feel,  and  remembery  and  a  capadl^o  speak  and,  forcibly 
resist,  but  Dhe  inclination  to  do  so  was  lost,  the  will  overcome  by  the  action  of 
Chloroform,  either  operating  upon  the  will  faculty,  or  the  judgment  and  refleclive 
faculties  (or  sexual  emotions),  so  that  the  mind  was  thereby  incapable  of  fairly 
comprehending  the  nature  and  consequences  of  8ex.ual  intercourse,  and  thej 
defendant,  knowing  these  facts,  had  unlawful  carnal  knowledge  of  her,  forcibiyi' 
that  would  be  rape.  Ancl  it  w6uW>,  in  si^ph  a  case,  be  wholly  immateriaf 
whether  the  entire  mind  was  tHsordereii  and  overthrown,  or  only  sucTi  faculties 
thereof  as  are  renderod  incapable  of  kavfing  just  conceptions,  and  drawing 
therefrom  cbrrect  conclusions  in  relation  to  the  allgged  rape."  (5) 

Hale  iWls  us  that,  in  his  time,  rape  was  a  felony  by  statute  and  that  it  •■  was 
anciently  punished  by  loss  of  life  But  in  process  of  time  that  punishmenl 
seemed  too  hard  ;  but  the  truth  is,  a  severe  punishment  succeeded  in  place 
thereof,  namely,  castration  and  the  loss  of  the  eyes,  as  appears  by  Bracton 
(who  wrote  in  the  time  of  Henry  III),  lib.  3,  c.  28.    But,  then,  though  the 


offender  was  convict  ftt  the  King's  suit,  the  woman  that  was  ravished,  if  single, 

if  she  pleased,  redeem  him  fW)m  the  execution,  if  she  oWil 
husband,  and  the  olTender  consentedlhareto."  (6)  '• 


might. 


if  she  eNlted  him  for  her 


(I)  Anderson  v.  S.  104  Ind.  467  ;  OlMon  ti.  8,  II  Neb.  276,  38  Am.  R.  366.     . 

(21  P.  V.  Dohring,  59  N.  Y.  374,  382,  17  Am.  R.  349. 
^  (3 1  R^.  V.  Rudland,  4  P.  4  P.  495.    See  2  Bish  N«>w  Gr,  L.  Com.  s.  1 123. 
S(4l  Reg.  V;  Camplin,  I  Den.  C.  C.  m  :  1  Gar  4  K.  Ud. 
'      (5)  8.  v.  Green,  Whart  4  8t.  Med.  Jur.  2  Ed.  s.  459  ;  2  Bish.  Ne«»  LY  L.  Com. 
s.  1126. 

(f),  I  Hale  P.  C.  626, 627. 
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Under  thei  Homan  law  rarw     ,«„< 

i'^.^!.^    ''*'°"^^'™*»'«  motive  whatever     wi'i^H      the  assize  town,  sometimes 
in  thJit  court  in  whicli  charges  we.^h'-"'"'*''^   '"        ''ecollectibn  three  S 

commit  rape.  ^®*"  irtipnsonmdnt  <r£o  attempts  to 
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970*  Evenr  one  who  attempts  to  have  unlawful  carnal  knowledge 
of  any  girl  under  the  age  of  fourteen  years  is  guilty  of  an  indictable 
offence  and  liable  to  two  years'. imprisonment,  and  to  be  whipped. 
63  v.,  c.  37, 8.  12.       .  .    ri~ 

See  article  685,  poU,  and  the  Canada  Evidence  Act  1893,  sec.  25,  post^  as  to 
evidence  of  children  of  tender  years. 

Upon  a  trial  for  either  of  these  offences,  the  jury  may,  under  article  713,  if  tho 
evidence  points  to  that  conclusion,  return  a  verdict  of  guilty  of  an  indecent 
assault,  or  common  assault. 

Vt\»^  Kiiuac  ■■k*ra  ehUd. — Every  one  is  guilty  of  ^  indictable 
offence  and  liable  to  imprisonment  for  life  who  causes  the  death  of 
any  jshild  which  has  liot  be«ome  %  human  being,  in  suoli  a  manner 
that  he  would  have  been  guilty  of  murder  if  such  child  had  been  born. 

2.  No  on^  is  guilty  of  any  offence  who,  by  means  which  he,  in  ffood 
fWth,  considers  necessary  for  the  preservation  of  the  life  of  the 
mother  of  the  child,  causes  tl^  death  of  any  such  child  befbre  or 
during  its  birth. 

By  article  219  a  child  only  becomes  a  human  being  when  it  has  completely 
proceeded,  in  a  living  state,  from  the  body  of  its  mother ;  and  it  is  not  homicide 
to  kill  a  child  which  becomes  extinct  before  it  has  so  become  a  human  being. 
So,  that,  article  271  will  meet  the  case  of  any  wilAil  and  unlawful  killing  of  a 
child  which,  in  consequence  of  the  ii^juries  inflicted  upon  it,  becomes  extinct 
either  while  it  is  still  in  the  womb  or  while  it  is  proceeding  but  has  not  yet 
completely  proceeded  ftvm  its  mother's  body. 

See  articles  219,  and  239,  ante,  and  comments  thereunder. 

See,  also,  remarks  on  sub-section  2  of  this  article,  post,  p.  191. 

ABORTION.   •■ 

373«  Vmimt  MMUM  t*  wirtMv^  MkvrttM^v— -Every  one  is  guilty  of 
an  indict(ible  offence  and  liable  to  imprisrament  for  life  who,  with 
intent  to  procure  the  miscarriage- of  any  wbman,  whether  she  is  or 
is  not  with  child,  unlawfully  administers  to  her  or  ^iises  to  be  taken 
by  her  any  drug  or  other  noxious  thipg,  or Vnla^'^Hy  uses  any 
instrument  or  other  means  whatsoever  with  the  like  intent.  E.S.C., 
c.  162,  a  47.  t- 


erj 


278«  Wtmma  tuttmg  mmmm  «•  pMc^re  h«r  •tru  •WrUoa. — iRi 

woman  is  guilty  of  an  indictable  offence  and  liable  t0\  seven  years' 
imprisonment  who,  whether  with  child  or  not,  unlawMlyvadministers 
to  herself  or  permits  to  be  administered  to  her  any  druk  or  other 
loozious  thing,  or  unlawfully' uses  on  herself  or  permits  to  Doused  on 
her  an;jr' instrument  or  other  means  whatsoever  with  intent  to  pro- 
cure miscarria^d.    R.S.C.,  c.  162,  s.  47. 

S74|:«  ■'■PPiyi'V  ■■«•■«  to  pw€uw*  »bortiaa.-^Every  one  is  guilty 

of  an  indictable  offence  and  liable  to  two  years'  imprisonment  who 

>  unlawfiilly  supplies  or  procures  any  drug  or  other  noxious  thing, 

or  any  instrument  or  thmg  whatisoever,  knowii^  that  the  same  is 

intended  to  be  unlawfully  used  Qr<  employed  wi^  intent  to  procure 
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B..164. 
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careful  medical  practitioner  may,  by  inducing  premature  birth,  at  seven  months 
bring  forth  the  child,  sometimes  alive,  with  perfect  safety  to  the  mother.  Medi.! 
cal  statistics  appear  to  show  that  a  very  small  proportion  of  women  die  under 
the  operations  necessary  to  induce  these  premature  births,  and  that  many  of  t)ie 
children,  thus  prematurely  bom,  live.  One  M;  Tjguera  is  mentioned  as  havintr 
collected  280  cases,  in  which  only  six  proved  fatal  to  the  mothers  ;  and  Or 
Hoffman  is  said  to  have  collected  524  cases,  in  thirty  four  of  which  the  operal 
tions  had  been  repeated  three,  four  or  more  tji;nes  ;  and  in  373  of  these  casts 
250  childi%n  were  born  alive  and  i2;<  dead. 

The  terms  miscarriage  and  abortion  are  used,  by  medical  men,  to  signify  the 
expulsion  of  the  ovum  or  child  beforj  it  is  viable  ;  and  the  term  premature 
labor  is  used  by  them  to  signify  the  expulsion  of  the  child  c^ter  it  is  viable. ' 

Ovum  is  generally  used  to  signify  an  early  stage  of  infant  life,  before  what 
IS  popularly  called  quickening.    It  is  also  called,  embryo.  Faius  is  a  word  used 
to  sigHlfy  the  fruit  of  the  womb  from  the  period  of  quickenning  until  its  birth 
but,  in  the  later  stages,  during  the  seventh,  eighth,  and  ninth  months,  it  is  more 
usuaHo  speak  of  it  as  the  child. 

An  embryo  of  three  months  is  usually  from  two  to  two  and  a  half  inches  in 
length,  and  about  an  ounce  and  a  half  in  weight. 

A  falus  of  four  months  is  from  Ave  fo  six  inches,  in  length,  and  about  three 
ounces  m  weight. 

A  falus  of  five  moijths  is  from  six  to  seven  inches  in  length,  and  from 
Ave  to  seven  ounces  in  weight. 

At  six  months  a  fatus  is  from  nine  to  ten  Inches  in  length,  and  about  a  pound 
in  weight ;  at  seven  monthsUt  is  from  thirteen  to  fifteen  inches  long,  and  weighs 
from  three  to  four  poiffitts  ;  at  eight  months  it  reaches  from  fourteen  to  si.xteen 
inches  in  length,  and  weighs  from  two  to  five  pounds  ;  and  at  nine  months  or 
at  the  end  of  the  Hill  term  of  gestation,  the  child  is  from  seventeen  to  twenty  one 
inches  long,  and  varies  from  Uva  to  nine  pounds  in  weight. 

For  a  child  to  be  viable,  in  other  words,  to  be  capable  of  living  afler  its  birth 
It  must  have  attained  a  Certain  degree  of  development  and  growth  Seven 
months  children  and  those  born  at  eight  months  ale  sufficiently  common  -  but 
there  are  records  of  some  remarkable  cases,  (Hot  necessary  to  Ife  particularized 
here),  of  infants  born  at  much  earlier  stages  of  gestation. 

The  practical  conclusions,  arrived  at  by  medical  scientists,  as  to  a  child  s 
viability,  are  as  follows  : 

1.  Children  born  at  seven  months,  eight  months,  and  intermediate  periods  ud 
to  term,  not  only  may  live,  but  constantly  do  so. 

2.  Ljfe  is  also  possible,  though  less  probable,  when  the  birth  takes  place  at  six 
to  Seven  months.    A  few  survive. 

3.  Children  have  been  born  alive  as  early  as  four  to  five  months.  At  the  latter 
age,  or  a  few  days  more,  one  or  two  have  survived. 

4.  Although,  from  the  first  moment  of  impregnation,  the  ovum  is  o/«t)«,  yet, 
previous  to  the  fifth  month  there  is  no  possibility  (so  ftir  as  we  knowi  of  their 
being  reared,  and  before  six  or  seven  months,  it  is  very  improbable.  ( I ) 

■  I'J®  ^A^?*^  -^^  ^"°^u^  *i?  '"""■  months,  or  168  days,' for  a  child  to  be  both 
Hi'^Hi?°?.W?*^,^'•®  Parliament  of  Paris,  in  the  case  of  Cardinal  Richelieu, 
decidetl  that  the /ir/u*  at  five  months  possessed  that  capability  of  living  to  the 
ordinary  period  of  human  existence  which  the  law  orFrance  required  for 
estabhshing  its  title  to  inheritance."  The  Co<>e  Napoleon  mentions  l7o  days,  or 
SIX  calendar  months.  '' 

twA'lI^'"  M  ™®'''.<=*'  P°'J»'  of  view,  the  average  period,  at  which  a  Mus 
becomes  viable,  is  six  months,  the  term  aftortion  is,  medically,  usuaUy  limited  to 


(I)  Wood,  and  T.  For.  Med.  749. 
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Wpool,  Winter  aMfzeslssr^K^y  ^'"■°°  B™rawell  fn  sLh/'^'k."''-  '^'>« 
*man,  for  an  unlawA  i  n„;^  '  """^"^  "^iJarks  are  mLSoH'?^'''^''^  case, 
oiber  means  an7l  /h^^  Purpose,  used  a  danffBroif«  in^^  '^®*'  as  follows :— ..  rr 

have  intended  "o  ImA^tTi?''^'^'  "'«'  C^VrS"Th°*'  ''k'  J"^''''^'"^.  o- 
the  act  which  temlS  in  A«!'.^h''"^V''«  P«'-«on"ead  ^iSt  h"/'' '''  '"'»'"  ""^ 
regret  the  termination  th«fh  ^T!'•  ""'^  although  Dos«ihh^  h  ""^^  ^°"««"ted  to 
This  was  wilfuttder   The  ,-r'V'*'«'=°"'^ar??ohSL  '""^  '»"'^'' 

totheevidergX^^^^^ 


strument  not  with  anv  in  o2- ''"'"'''  *>«  "f  opinion  that  '.h!     !"""  *=""'"•■'• 
dangerous  nn!  .l!!iy;"!«'«'on  to  destroy  lir«  «n  ".1:^*1."'?  P'-'soner  userf 


;"  "r  "viuonce  given.    If  tho  inm;  ok    H  "  ^ouia,  he  thought  ho  "•-""■""B'lier. 

the  instrument  not  with  «„  ,  •  l'^-  *''°"'d  be  of  onininn  .if.,  '.u   '°  "■""  counter 

"lot  a  dangerous  onTthon^h"'»f'"'°"  ""^^^troy  lif^' anj  .h^t'  ">?  prisoner  userf 

reduce  the  crime  to  mansM.''®V.^«^  "  for  an  unlawn  i       ''° '"*'™™ent  was 

any  other  condusTon  ?han  th*«f  .T"  "^  "^"y  d'd  nouhrutr^r'"'  '^"^  "'""'d 
Then,  if  it  weresn  .^oL^  ?  *"^' "'®  tfstrument  was  «  h-I!„    "'  ""^^  could  come  to 

kicked  on  the  abdomen     T«nHi'*"^  tigbtne^i,  or  even  [oI«"^'^'  ^"'""itting 

hol'!andpuf  LTrUnlS''  ^"'^^  to'^^'ke'LTlbPoT'  ^'""  "  P««^»«"'.  who 
throwing  fier  down  on  th /^'"''i°'^"''''«"«a^'^^^  ""  "  ^""""^ 

Having  tried  thisTwjeeifr,"'"*  ^''""  '"  '^"^al7oD  Irf^h- ""*^  "''"'^'^ 
to  her  stomach  bread  iMtllT  ^c"'^^^^  ^^  conceived  the  hnr..°h-  •'J'"'  f^Peatedly 
the  former,  and  tK^r  v^r^"  '^°'"  *  ^^ry  hot  oven  T^i"^ '**^"  "^apP'ying 
termj,2,  P°°'-  ^"=fm  gave  birth  to  a  ivin„  and  w.if;""'  TaiKl  liko 

^^  **      "  well-formed  child  at 
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claws,  the  latter  being  worn  on  the  fingers,  for  the  purpose,  as  it  seems,  nf 
ponetraling  the  membranes  or  tearing  the  embryo.  ( I ) 

rroot. — It  was  held  in  an  American  abortion  case  that,  any  declarations  nr 
acts  of  the  defendant  tending  to  show  his  intention  arfd  purpose  to  produce  the 
abortion  are  admissible,  whether  such  acts  aii(l ^declarations  were  prior  or  suh- 
sequent  to  the  particular  act  charged  in  the  indictment  ;f'that  the  defendant 
made  a  subsequent  attempt  to  accomplish  the  same  pur[)0se  By  different  means 
is  admissible  to  show  with  what  purpose  and  intent  he  made  the  attempt 
charged  in  the  indictment  as  well  as  to  cotroborate  the  evidence  of  the  first' 
attempt;  and  that  a  letter  written  by  the  defendant,  containing  ambiguoii.'« 
language^  may  be  received  in  evidence  against  him,  and  its  language  explain«^j 
by  parol,  when  if  relates  to  the  question  at  issue. 

The  defftndantin  the  case  had  been  convicted  in  the.Circuit  Court  of  Balti- 
more county,  upon  an  indictment  charging  him,  with  furnishing  Rachael  Taylor, 
a  pregnant  woman,  with  certain  drugs  and  medecines  and  with  advising  ami 
soliciting  her  to  take  them  for  the  purpose  of  producing  an  abortion. 

After  the  stale  had  proved,  by  the  woman  Taylor,  that  the  defendant  had 
furnished  her  with  sonje  pills  and  drops  and  advised  her  to  lake  them,  saying 
that  they  would  destroy  the  child  of  which  she  was  pregnant,  the  witness  was 
asked  if  the  defendant  had  proposed  to  her  any  other  means  of  producing  the 
abortion  ;  and  she  answered,  that  he  had  taken  her  to  a  doctor  in  Baltimore  and 
told  her  to  go  through  an  operation  to  destroy  the  unborn  child,  but  that  shi> 
refused  to  submit  to  such  operation.  To  this  question  and  answer  the  defendant 
objected  and  on  the  court  allowing  them  the  defendant  excepted. 

The  Stale  then  put  in,  evidence  a  letter,  ffom  the  prisoner  to  the  woman 
Taylor,  in  which  he  said,  "1  made  you  a  fair  proposition,  which  if  you  had  not 
spurned  we  would  have  been  the  same  as  ever,"  Ac,  and  asked  her  what  was 
the  nroposition  referred  to,  upon  whieh  she  answeared  that  it  was  a  proposition 
by  the  defendant  that  she  shonld  be  operatedupon. fThe defendant  also  objected 
to  this  question  and  answer,  and,  on  same  being  alltfWed,  he  excepted. 

Upon  these  two  exceptions  the  case  came  before  the  Maryland  Court  ol 
appeals  ;  atfd,  in  rendering  judgment  jn  that  Court,  Stone,  J.  said,  as  to  the  first 
exception; 

"  The  gravamen  of  the  offence  charged  against  the  accused-was  his  purpose 
and  intention  to  produce  an  abortion  upon  tlie  body  of  Rachael  A  Taylor,  and 
he  is  charged  with  endeavoring  to  effect  that  purpose  by  furnishing  her  with 
drugs,  and  jidvising  her  totako  them.  Any  declai^lions  or  acts  of  the  defendant  , 
tending  to  show  his  inten|M||nd  purpose  to  produce  such  abortion  are  admis- 
sible, whether  mftde  pri^^^Mbsequent  to  the  particular  act  charged  in  the 
indictment.  That  t)B'',4HP^  subsequent  attempt  to  accomplish  the  same 
purpose  by  different  meAnl^wadmissible  to  show  with  what  purpose  and  intent 
he  made  the  attempt  Charged  in  the  indictment,  as  well  as  to  corroborate  the 
evidence  of  the  first  atlempt.  In  the  case  of  King  v.  Ellis,  (2)  the  prisoner,  a 
shopman,  was  indifcled  for  robbing  his  employer's  money-drawer  of  a  particular 
sum  of  money  on  a  particular  day.  At  the  trial,  evidence  was  admitted  thpt  the 
prisoner  had  robbed  the  drawer  at  other  limes  Upon  review,  the  vourt, 
Bayley,  T*  delivering  the  opinion,  said  :  '  Generally  speaking,  it  is.  not  compe- 
tent to  a  prosecutor  to  prove  a  man  guilty  of  one  felony  by  proving  him  Kuilty 
of  another  iinconnected  felony ;  but  where  several  felonies  are  connected  together 
and  form  part  of  one  entire  transaction,  then  the  one  is  evidence  of  the  character 
of  the  other.'  flolroyd  said  in  the  same  case :  ■  Upon  an  indictment  for  robbing 
the  prosecutor  of  a  coal,  'the  robbery  having  been  committed  by  the  prisoner 
tbroatening  to  charge  the  prosecutor  with  an  unnatural  crime,  I  received 
evidence  of  a  second  ineffectual  attempt  to  obtain  a  one  pound  note  from  the 
proieculor  by  similar  threats,  but  reserved  the  point  for  the  judges,  and  they 
^ere  of  opinion  that  the  evidence  was  aidmissible  to  show  that  the  prisoner  was 
gtljlly  of  the  former  transaction.'   The  proof  of  a  second  attempt  to  accomplish 
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In     r  "'  exception  must 

be  affirmed. "  ,  i,     "     '  *"«  '•"'"'»  on  this  se^n'd  excerilion   «ir""°"  ^^^^^  'f  it    ' 
T         f  *^       '  *'*so,  mUst  therefor© 

fc«^ .PZ-^P^  ■;  WhJchlVs^M''!""' ^«  »-«  her  tl?a  r?.^*^/ «"?  that. 


woman,  who  was  a  servant  i^i'^'  «?'ni«ed  having  had  iin?^  .^^^e"^-  the  accused 
claimed  that  he  did  Tot  knJw  t W  '^l'""^'  ""'^  the  giv  "^'S^'T""':^  ^'th  the 
to  restore  regular  menstrua.Tnn  *'f''^  '^"^ P^gnant  ibft  h^  ""' f.^JiQine,  but 
support  a  conviction. T2r""°"'-tt  *a^'  hefd  that  ?he  ewienci  wl"  '  m"?-- ""'^ 
In  the  State  of  Ww        •  sufficient  to 

death  of  either  rhiiA      "^"^'  'whose  laws  malr«  it  -.       ■ 
other  substance  irf  "°"'«''''  '»  "dminisTer  te'i*'""'*"»''fer,  in 
thmbytoS'/,V;47loy  any  inst^'S  "  ,^f,"«"t  Womyr^nyV^g- 

■feofthemotherfo  has  ^n^afv'f,  '^l  "P^-^tio"  is  ieces^rt'J '"*"'  '"t^"*^ 
that  purpose,  it  was  held  that  fhV"^  ^^  '«"'  Physicians I^L'^^^^^rve  the 
physician,  thought  that  th«  '  '''^ '*'=t  that!  one  of  theTfpnw  ^  "^«»sary  for 
mother,  was  no  defence  4hpIt"J^''""*'"  ^aJs  necessarv  ?^ """'^i  *''°  was  a 
sary  ;  that,  as  the  evfdeJce  ^^ '^tiVK''''"''^  ^owedZT;  "  ^J.^  '^ '''"«  of  the 
womb  of  a  healthy  woman  nt«?^^**  """'  defendant  oWra  ir«-.L"  '1'='  """eces- 
partly  grown  child  and  woI^T'"®"  ^^^  oW,  so  thK!  '"'.''  ''"''^on  the 
ai)  inference  th«i  i»;»       ^"^  then  attacked  irith  „»  ■.     •  ^  ^as  delivered  nf  « 

that  tha^a^  tft  tt  wCan^Ttl"  °'  ^'^^^ 'y  t'^Sfiiffl  ^^''^^  ^  died' 
he  reliefed  of  the  child  wkh  ^v*  u'^^'^^^d  to  commit  8uiPi£  ""V  '^aTanted 
necessty  to  perform  the  nni    .^'"''''  «''«  wiis  preKnan.Hw^  ""'^^s  she  could 
hy  the  stetire3a  tanTnt"*"  '^  ""'«'•  ?°  "ve&  Vi^''!  "°t  show  such  « 
reasonable  doubt  tha  they  haiT"'^'  M  '^^f^ndantZZ^^^  contemplated 
;     wasi  necessary  to  save  t »./  vr    "*^  *'^vice  6f  two  nh v«i^?^    .V  ^'""*'  beyond  a 
dantshaveintrod^IInn  J!^^  "'  the  mother  is  harm w""' """t  the  operation 
heing  a  fact  SSrlv  r.^.^"*=«  whatevKat  th^^h'w'"'°'"- ^''erS  S 
r^tioanyimpSK^r'th'n  their  knpwfio    wL^*^  '"'^''  advice,'  th"* 
husband  and  wife  Lin   ""^  ^'"'^  toghow  •  and  'ti!^,  °fu  """-existence  i    if 
offered  to  produ^  the -hT''  ""»*  the  wi7e' in  th«^i'  ""^  ^^efendants  be h,^ 
other  Wom^„°'oWs  -?Krbr '^^  W«se  "aid  sutd"  that'^h"'^.  ''"«'«"d 

!!^^;^lSl'S^«S-^^^>rb?^  as  n,.iows:  that 

womb  thH«  timeS  wit''h%lZ":.r*^'^  ™^'«ine  to  iSr  2S.  '„°  ^"""""^  «"  aK 
a  healthy  woman.  ninefeenL'^'""P>^'"'"ment  for  thit  nifr^P*""^  "P""  her 
offered  to  perform  thnTi    .y^ars  of  age ;  that  Wr«    n  P^^Pose ;  that  she  w«« 

•0  e«<;h  tii; ;  tJ™t  a  feTd» """•«"''  voluntarily  assTsted'L""';*'  '"»''  previously        ' 
partly  grown  female  chiM^'. J"*''  ">«  'ast  opemb'  M?„  •'""  ''"'*'^"«'  i"  <loin^ 
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.  PART    XXII 

('QFFENCES  AGAINST  CONJUGAL  AND  PARENTAL 
RIGHTS -BIGAMY— ABDUCTION. 

'  BIGAMY. 

279*  DcflBiiion. — Bigamy  ifr^ 

(a.)  the  act  of  a  person  who,  being  married,  goes  through  a  form 
of  marriage  with  any  other  person  in  any  part  of  the  world;  or 

(ft.)  the  act  of  a  person  who  goes  through  a  form  of  marriage  in 
any  pari  of  the  world  with  any  person  whom  he  or  she  knows  to  be 
married ;  or 

(e.)  the  act  of  a  person  who  goes  through  a  form  of  marriage  with 
more  than  one  person  simultaneously  or  on  the  same  day.  '  B.8.0 
c.  27,  8.  10.  \ 

ik2.  A  "  form  of  marriage"  is  any  form  either  recognized  as  a  valid 
form  by  the  law  of  the  place  where  it  is  gone  through,  ur,  thongh 
not  so  recognized,  is  men  that  a  marriage  celebrated  there  in  that 
form  is  recognized  as  binding  by  the  law  of  the  place  where  the 
offender  is  tnedi.  Every  form  shall  for  the  purpose  of  this  section  be 
vaUd,^  not^idistan^iDg  any  act  or  default  of  the  person  charged 
with  bigamy,  if  it  is  otherwise  a  valid  form.  The  fact  that  thfe 
parties  would,  if  unmarried,  have  been  incompetent  to  contract  mar- 
riage shall  be  no  deiSbnce  upon  a  prosecution  for  bigamy. 

3.  No  one  commits  bigamy  by  going  through  a  form  of  marriajfe— 

(a.)  if  he  or  she  in  good  faith  and  on  reasooable  grounds  believes 
his  wife  or  her  husband  to  be  dead;  or 

"(6.)  if  his  wife  or  her  husband  has  been  c6ntinuaily  absent  for 
seyen  years  then  laBtij)ast  and  he  or  she  is  not  proved  to  have  known 
that  his  wife  or  finer  husband  was  alive  at  any  ^  time  during  those 
seven  years ;  or     "^      '  '"  .'  ,.*' 

(c.)  if  he  or  she  has  been  divorced  from  the  bond  of  first  mar- 
riage ;  or 

(d.)  if  the  former  marriage  has  been  declared  void  by  a  court  of 
competent  jurisdiction.    B.S.C.,  c.  161,  s.  4. 

4.  No  person  shall  be  liable  to  be  convicted  of  bigamy  in  respect 
of  having  gone  through  a  form  of  marriage  in  a  place  laot  in  Canada, 
unless  such  person,  being  a  British  subject  resident  in  Canada,  leaves 
Ohnada  with  intent  to  go  through  such  form' of  marriage. 


37ll>  y«Ufc— «. — Every  one  who  commita  bigady  is  guilty  of 
an  indictable  offence  and  liable  to  seven  years'  impnsonnlent. 

2.  Every  one  who  commits  this  offence  after  a  previous  oonviction 
for  a  like  offence  shall  be  liable  tQ  fourteen  years'  imprisonment. 
B.S.O.,  0. 161,  8.  4. 
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merely  altered  the  wirdinr^o^?  '"'1  '"  '«™8  "'e  Act  of  J 8^8  ^vl^'*'" 

m  these  statutes,  means  the^unS;  for  &  T""  ^«  P^e^^nie.  that'^PKL^P- 
of  his  wives,  the  relation  which  it  J^J..-    P'^'J^am'st  adopts  a  woman  «,;!' 

maSgeThe  flrst7u9'b^^„5''°r  Zt"wS"?f  h""*^  ""''  «'  '''^  «'"«  of  the  second 
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ho  sufUcient  presumptive  ejndence  of  it,  so  as  to  throw  upon  the- defendant 
tlio  onui  of  inijmgning  its  validity,  (ly 

It  wAs  h,owever,  held  by  Lbsh,  J.,  that  in  an  indictment  tbr  bigamy  every 
thing  must  be  prove^  most  strictly',  and  that,  therefore,  evidence  of  the  (iist 
marriage  in  Scotland,  by  a  Roman  Cathohg  priest  who  had  many  lini.s 
previously  performed  similar  ceremonies  there,  would  not  suffice,  without  prdnf 
of  the  law  of  Scotland,  as  to  such  marriage.  (2]  And  in  another  case  it  was 
•held, that  a  valid  roairiage  in  Scotland  could  not  bq^  .proved  except  by  tlio 
evidence  ofaperson  having  a  knljwledge  of  the  law  of  Scotlaad  as  to  marriages.|3) 

If  the  first  yrarriage  was  celebrated  in  this  country  it  may  be  proved  by  tlie 
production  of  the  register  of  the  marriage  fiom  the  proper  custody,  that  is  from 
the  Church  itself  or  from  the  custody  of  the  priest,  clergyman  ot  other  ofliciatinj; 
minister  ;  or  by  a  duly  certified  copy  thereof  or  extract  thW^from,  together 
with  some  proof,  either  direct  or  presumptive,  of  the  identity^f  the  parties.  (4) 

Section  I3  ofthe  Canada  Evidence  "Ad  1893,  post,  provides  for  proof  of  this 
kind  in  the  following  terms  : —  "    '"  .    --   ^      ; 

"  Where  a  book  or  other  document  is  of  so  public  a  nature  as  to;  beadiiiSsilile 
in  evidence  on  its  mere  production  from  the  proper  custody,  and  no  other  statute  . 
exists  which  renders  its  contents  provable  by  means  of  a  copy,  a  copy  thereof 
or  extract  therefrom  shall  be  admissible  in  evidence  in  any  court  of  justice,  or 
befoi-e  a  person  having  bj*  lav,  or  by  consent  of  parties,  ■authority  to  hear, 
receive  and  examine  .evidence,  provided  it  is  proved  that  it  is  a  copy  or  extrarl 
purporting  to  be  certified  to  be  true  by  the  ollicer  to  whose  custody  the  original 
has  been  entrusted."  And  section  14  of  the  Canada  Evidence  AH  further 
provides  that  »•  no  proof  shall  be  require<1  of  the  handwriting  or  oflicial  position 
«T  any  person  certifying,  in  pursuance  of  this  act,  to  the  truth  of  any  copy  of  or 
extract  from  any  proclamation,  order,  regulation,  appointmeiit.  book  or  other 
<locument ;  and  any  such  copy  or  extract  may.  be  in  print  or  in  writing,  or  partly 
in  print  and  partly  in  writing. " 

Proof  that  the  marriage  took  place  in  a  dissenting  chapel,  in  the  presence  of, 
the  registrar,  that  the  entry  in  the  registrar's  book  was  signed  by  a  person  who' 
proved  the  fact  of  the  marriage,  as  a  witness  to  the  marriage,  and  that  tlie 
parties  afterwards  cohabited  for  some  years,  was  held  suflicient  ^prima  facie 
proof  that  the  chapel  was  duly  registered  as  a  place  in  which  marriages  mij^lil 
be  lawfully  solemnized  :  (5)  and  where  the  marriage  was  solemni*8d  in  a  dis. 
seftting  chapel  by  a  dissenting  minister  in  the  presence  of  the  registjac  >  of  the 
district  and  two  witnesses,  and  the  cerlillcate  was  produced,  it  was,held  to  be 
unnecessary  to  prove  that  the  chapel  was  registered  <6)  In  anotherwcase  it  was 
proved  that  the  marriage  was  solemnized  in  a  building  a  few  yards  from  llie 
parish  church,  while  the  church  was  under  repair  and  it  was  further  proved 
that  divine  service  had  several  times  been  performed  in  this  building.  It  was, 
therefore,  held  that  the  building  must  be  presumed  to  have  been  licensed,  ami 
that  therefore  the  marriage  might  be  pro^rly  solemnized  there  t7)  ^'.  a 
-  Under  the  old  English  Marriage  License  Laws,  it  was  at  one  time,  held,  that, 
If  the  marriage  were  by  license,  and  if  either  of  the  parties  were  a  minor  at  the 
time,  it  was  necessary  to  prove  that  the  marriage  was  solemnized  wilii  the 
consent  of  the  parents  or  guardian  of  the  minor  ;  although  subsequent  count- 
enance from  the  parents  or  guardian,  or  other  similar  circumstances,  afforded  , 
ground  for  presuming  the  necessary  consent  (8).     Later  legislation  however  had 


(1)  See  R.  V.  Inhabitants  of  Brampton,  10  East,  282. 

(2)  R.  v.  Savage,  13  Cox,  178. 

(3)  R.  v.  Povey.  Dears  32  ;  22  L.  J.  (M.  C.\  19. 

<4    R.  v.  Hawes  1  Den.  270  ;  R.  v.  Tilson,  1  F  .A  P.  54. 
(5   R.  V.  Manwaring.  Dears  4  B.  132  ;  26  L.  J.  (M.  C.)  10. 
?6»  R.  V.  Cradock,  3  P.  4  F.  837. 
7    R.  V.  Cresswell,  Q.  B.  D.  446  :  45  L.  J.  (M.  C.)  77. 
(8    R.  V.  Butler,  R.  4  R.  61  ;  R.  v.  Morton  R.  4  R.  19  n. ;  R.  v.  James,  R.  4  R. 
1 7  ;  R.  V.  Butler,  R.  4  R.  61  n. 
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published  in  names  lotallv  diirerent  frnm  ,1     P*?-^?  *"^'  'f^  Ihe  banns  were 

which  tVv  were  known!  it^S  to  LvH-"^  ''^'■"•''  used  orbj 

whether  ihe  misdescripti;„  Z VyfidVnr^f^^^^^  "»"  """•'•iage^ 

fraudulent  or  not,  but.  now.  unde?  S  En^nlh  Jn''^"  "^"^  '^''""'""  "  *«« 
.avabdate  a  marriage  for  want  of  due  puSa  .on  nr  h  "^'  .k"^"'  '"  °'"'^«'-  '« 
.n  the  banns  must  be  with  the  knowledSof  boih  partfes  "I,        "'^''^^'''-'P''"" 

By  the  Imperial  statute  (land  7  W  it  r  S'i  s«^  yio  •.  ' 

persons  shall  knowingly  and  wilfuilv  intermfrr.  ' 'i '^"1™*'='*^'''' "'"'ifany ' 
Act,  without  d^e  notice  to  the  sSint^'S^  "?''^''  ""^  P'-«visions  of  this 
P"!?"/  ''!?♦'  *»'  """  «»d  vo^^'!^»f„7^^^f-^•«8!7«;.  the  marriage  of  such 
"'^?''<*  "nier  that  act.  it  must  b^  wilh  a  knZledte  hv  h  '.  °  '^'"^^'  "  ^^vn^^^ 
notice  had  beengiveh  ;  and  therefb,^  whe?e  ohp  nfih^  °".'P"''"f'''  "'«'  "»  -Jue 
a  clause  of  the  act,  which  requir^  the  Mmp  TZk  L  ^^  Pa'-"es,-in  disregard  of 
unending  marriage  to  be  stated]^  the  nnnL  surname  of  each  of  the  parlies 
false  christian  hame,  \but  Ud,  nJt  apnearihrtU""''""  '^""^  ^'"^'^  » 
knowledge  of  the  otherUrty.  the  ZVaKasSfdV^^^  **°"''   *'">  '"« 

n,arr.i;X'?orRX^^  "^e  ceremonies  necessary  to 

doclanijg  themselves  to  be\noinanCa  Colics  l^wLhXi^'J'iK''*"  '^«'"'"'  "oth 
Zr?i"ag?;r^"'  ^°"  '''4^-  ^"^  "P  ^''"^^rXtuS  r-deral^lJfh 

tha't'!lTstt'2ssS^iri?a\re'srb\\^h7T^^^^^^^ 
.  license,  or  of  the  publication  5  the  Sns  Vc  K  ?h«^K*'?'1  *!?  ™ade  ofthe 
having  been  validly  solemnizedAmay  be  proved  bv^mpn'''  '^'"'u"^  '*"'  '"'"^''««« 
present,  and  saw  the  ceremony  WformK  Or  ?^.  P*^*"^""  ^^"^  ^^^  a«»"a'ly 
of  a  prior  marriage  mav  be  K  o^s  LoMi  P"'""'''' ' '''^■"  ^^n^ission 
lawfully  solemnized.  (6)  "  \  "  ^°°'*  evidence  to  shew  that  it  was 

rai!(El7nTe's;^a/o7uV:?n'd1tXt^^^^^  which  is  afterwards  solemnly 

such  a  marnage,  it  is  not  sufficient\to  proveTl  e  ^elSi''^  ^""^ '"  "l^*"" '"  P-'^^e 
testimony  of  some  person  who  wasKent  but  fh«  l"""*""°"y  ^^  ^^^  Pa^ol 
be  proved.  (7)  «"»  (jirtsent.  Dut  that   the  contract   must  also 


hJnoi  been  vSl^g/     "^'^  *  ''"r''^"""  '■°'-  '''^"^ 


sufflcient.  in  a  prose- 
Jrcland  by  a  mibor, 
Harriage  Act.  voidable 
ly,  if  such  first  marriufe'e 


t^'^'^^Slle^'i?:^  -rely  voidable  but  actually 

thon.^aer^.s^e^th^^nd^C^^^  -ry^^.^anl 

,9,'  n •  J' /*'™!'P8ham,  8  B/AcTsa^        \  '  

(4)  R.  V.  Or^ill,  9  C.  A  P  80  \  " 

(m'IJ  ,S:  ^"'^"'  «•  *  «■  '09  ;  R.  V.  Malwaring.  Dears.  A  B.  .32  •  26  L   J 
h'vI  ta,t:,l^a'  ""  *  "°''-  '''-^  ^  «•  -  W-nsto.  .  c.  4  K.  ,64.    But  see 

S  ?inV«8'''"'  '  ^^'P  «'  ^  ^-»'-  Gr.  Hl\  4  Ev.  302^ 

(9)  R.  V.  Jacobs.  2  Moo.  C.  C.  MO. 
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indicted  for  bigamy,  in. marrying  C,  because  her  marriage  with  B  was  a  men' 
nullity  ( I ) 

So,  if  a  man  marry  A.,  and,  in  the  lifetime  of  A.,  he  marry  B., and*  afterwards, 
in  the  lifetime  of  both  A.  and  B.,  he  marry  C,  he  Cannot  be  prbseculed  IVir 
bigamy,  on  an  indictment  charging  him  "with  that  offence  in  marrying  C. 
during  the  lifetime  of  His  wife  B.  ;  because  the  maFFiage  with  B.  Was  void.  r.> 
The  indictment,  to  be  good,  would  have  to  charge  him  with  committing  bigamy 
in  marrying  C,  during  the  lifetime  *f  A. 

If  a  boy  urider  fourteen,  or  a  girl  under  twelve  contract  matrimony,  it  is  voiil, 
unless  both  parties  to  such  ,a  marriase  consent  to  and  confirm  it  after  the  onr> 
who  was  under  the  age  of  consent  arrives  at  the  aige  of  consent.  (3) 

Although  the  first  marriage  must  be^proved  to  have  bieen  a  valid  one,  this  l>^ 
not  necessary  with  regard  to  the  second  or  bigamous  marriage.  ••  The  abovp 
article  ?7&  makes  it  bigamy  for  any  person,  being  married,  to  go  through  a 
form  of  marriage  with  any  other  person  ;  and  sub-section  2  declores  thnt 
'•  every  form  of  marriage  sholl,  for  the  purpose  of  this  section,  be  valid,  not- 
withstanding any  act  or  default  of  the  person  charged  with  bigamy,  if  it  lie 
otherwise  a  valid  form."  So  that,  after  proving  the  defendant's  first  marriage,  it 
will  be  suflicient  to  make  proof  of  .his  having  gone  through  a  second  marriage 
ceremony  with  another  womaOj  and  it  will  ho  no  defence  to  an  indictment  lor 
bigamy  to  shew  that  the^cpfid  m<^rriage  was  not  legal  but  wa^  void,  by  reason, 
for  instance,  of  the  partie'i  ^  it' JJfeing  relations  within  the-'prohibited  degrees 
of  consanguinity  or  afflnity.  ?^ 

Where,  therefore,  in  the  s^conSinarriage,  the  defendant  assumed  a  flctitions 
name,  the  offence  was,  never;  the  less,  held  complete.  (5) 

Upon  an  indictment  for  bigamy  in  marrying  Anna  T.,  the  defendant's  first 
wife  being  alive,  it  appear^  that  the  second  wife's  name  was  not  Anna  but 
Susanna,  but  the  defend^htmnnself  had  written  her  name  as  Anna  in  the  note 
for  publication'  of  bannsy  and  he  had  signed  the  regist^  in  which  she  was  so 
called  :  and  it  was  held'ihat,  although  the  woman's  name  might  nOt  be  Anna, 
the  defendant  could  not  defend.himsell"  oh  the  ground  that  he  did  not  marry 
Anna  T.  bat  Susanna.  (6) 

Where  the  second  wife  wijs  iharried  by  the  name  of  Eliza  Thick,  which  name 
she  had  purposely  assumed,  whdn  the  banns  were  published,  so  that  she  should 
not  be  known  to  be  the  person  in^nded,  (her  name  being  Eliza  Brown),  Gurmy 
B.  held  this  to  be  no  answer  to  thG»Vharge  of  bigamy.  (7) 

A  man,  who,  being  married,  married  another  woman,  and  gave  a  false  name, 
in  his  notice  to  the  registrar,  withoVl  it  appearing  that  the  woman  knew  of  it,— 
was  found  guilty  of  bigamy^  (8) 

Tlie  English  Court  of  Crown  Cases  Reserved  has  recently,  in  a  case  reserved 
for  the  consideration  of  all  the  judges,  laid  down  the  following  general  rule, 
mimely  that  where  a  person  already  bound  by  an  existing  marriage,  goes  through 
a  form  of  marriage  known  to  and  recognised  by  the  law  as  capable  of  producing 
a  valid  marriage,  for  the  purpose  of  a  pretended  and  fictitious  marriage,  the  case 
is  none  the  l^fewithin  the  statute  relating  to  bigamy,  by  reason  of  any  special 
circumstanc^lfchlch  independently  of  the  bigamous  character  of  the'marriage, 
may  constitute  a  legal  disability  in  the  particular  parties  or  make  the  form  of 


(t|  I  Hale,  6'J3. 

(2)  R.  v.  Willshire,  L  R.,  6  Q.  B. 

(3)  Co.  Lit.  79  :  R.   v.  Gordon,  R. 

(4)  R.  V.  Allison,  R.  4  R.  t09. 

(5)  R  V.  Brawn,  I  C.  A  K.  144. 

(6)  R.  V.  Edwards,  R.  *  R.  283. 

(7)  H.  V.  Penson,  5C.  AP.  412. 

(8)  R.  V,  Rea,  L.  R.  1  C.  C.  R.  365 
21  Ed.  1022. 


D.  366. 
A  R.  48, 


41  L.  J.  (M..G.)  92  ;  Arch.  Cr.  PI.  A  Ev. 
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voi^ho  was  held  guilty  of  bigamy  (O)         ^    "*"  '>'8a">ou8,  would  have  been 

h5thrto"'clViSe"TKL^^  01  CH™.„a,  Appeal       '^    • 

been  one  which,  but  for  the  existence  of  Tlf«nL.?''°"'*  marriage  must  have  >       » 

bef«n  a  valid  marriage.-was  m«y  considerea  Iv'^rh^'t"'  vl^'i'^^^  *°"'d  have 
Appeal,  .n  the  case  o^R.v.Allen^"CraSdXpr^^^^^^^^^^  •"•Criminal 

.ncon.petent  to  contact  -rriage  ^shKe^rcf^t e^^  ^-^^^-^^^^^  ^  •    ^ 

n,aT?agT:^af  Sire'd.%yis'!;?a?b^%^^^^^^^^^         «^-«  -'^^  the  second  >  : 

the  Jlrst  Wife  and  who  saw  her  at^he  time  o?  th/J?""",  ^'^°"  *<"l"ainte<l  with        ' 

The  fact  that  the  first  wife  was  ?iV  Sg  lumri^Zi^tT7l^«'.'''''^^''^*»- 

second  marriage  may  or  mav  not  afrnrnl  "^        antecedent  to  the  time  of  the 

living  at  the  ti'me  of'the'  sSd  maSg*  Z'tm^J'^lft''  «?''  «"«  ^'^ 

she  was  living  and  in  good  health  onlhe'  day  uSn^'  th«  T"^  T*'^^'*  '''«' 

the  inference  would  be  very  stroni?  tfi«»  shi  L.^T  •    ^  * .®  S®*'""'*  marriage. 

marriage  ;  and  the  jury  wLTftrobablv  5nd  thJr'i:^  **"  ""«  "»/  "f  'he  second 

hand,  it  wer«  proved  that  the  St  S  w«,  tl  h*"  •  *'*'  '°:.  "  ™  'he  otfier 

preceding  the  sbcond  marriage^^^Sy^hin7ft,^  hJ^  ^^'"»  *'""'^"'°»  °» 'he  d^^  '     > 

probably  decline  to  draw  th^enf^W^  hat  sh«W  '^'T-,??^?'^'  ">«  J"'-^  W""!^  -^ 

the  second  marriage.  "»ierence  that  she  Was  still  living  oi^he  day  of  ' 

The  question,  therefore,  is  one  entirelv  Tar  th«  in„.         ^  .^.    ,  ' 

presumption  either  way.  (4)  TheS  whem  in^  h ''?'^ '.''^''*^  '""'^es  no 
bigamy  it  was  proved  that  the  secMd  m-r^a!^.  ".  '^^  '""'  "^  »  woman  for 
first  husband  hJS  been  l,8t^en  ahve  .™  lT4T„nH°^  ^'^'S  *"  i«*^'  h"'  that  the 
that  there  being  no  circumstances  ll«din  J  .„'  ^  'he  judge  directed  the  jury 
had  died,  hem.,/  b^SmTioTa^^.lZZ'^fTV'''''''^^^  '»>«'  h^ 

the  case  may  be,  is  dead  •  2  CoS'aiXin.l.r  .i^i*""**  °''  'he  first  wife,  as 
seven  years;  3.  Divorce  from  the  Zd^ofXefi''^^"'^' ^'^  o";  husband  fo? 
first  marriage  has  been  declared  voS"by  ^  c^n'^cZ^Z)Xs^LZ'''  ''^ 
StSme'rnS^Code."^*""^, ''''''  "^^  --«  '^'"•-ences  bejfveen  the  imperial      '\     "  .    . 

•  '  •  •  Provided  that  nothing  in  this  section^.nf^-n^'^',?^  ^'■«"  >««™  ■ 
second  marriage  contracted  el^wl^p™  .)f!„  ?  contained  shall  extend  to  any 
^ther  than  a  subjecrof  Her  AtSv  n?  tn  tL'°  ^"«'''°''  i^nmmiad  by  an  J 
Whose  husband  or  wife  shillfii  ve  Un  oJuL^r^l  ""*'''/'"»  *  «««on<^  'ime.  *  ^ 

ll^^^P-ofse^^ 

ID  R  V.  Fanning.  .7  Ir.  C.  L.'^R  m';  Vo  Cox  '4^1  ^'^  "" 
(4   R.  V.  LuniWy,  L.  R.,  I  G  C  H   «9fi  •  qia  r    V  /«  r,    ..<. 
(5,  Id^  Bee  also.^R:  v.  Wmshiie;ant?p.?oJ';      **'•  ^•'  ^'- 
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'  such  figrsdti  to  be  living  williin  thai  time,  or  to  dny  person  who,  at  the  liini.>  ni 
such  second  marriage  shall/have  been  divorced  from  the  bond  qf  the  lirst 
marriage,  or  \yho8e.  former  marriage  shall  hovo  been  declared  void  hy  -t^ln^ 
sentence  of  any  court  of  competent  jurisdiction:"     -.  .  -\ 

It  iviU  I'e  seen  that  the  piain  dilferenco  between  our  law,'as^ijt  now  stands. 
and  the  law  of  England  is'lhat  the  Imperial  Statute  does  not  conpin  tlie  clauso 
contained  in  the  allove  article,  '276,  declaring  that,  no  one  (Commits  bigamy  liv 
going  through  a  form  of  majfriage,  ••  if  he  or  she,  in  good  faith  and  oi^us6iial)li' 

grounds,  believes  his  wife'or  her  husband  to  be  dead."  -^     ^'* 

y  ~  •  ^  ' 

There  i9  also  jome  dilference  between  the  wording  pf  the  two  enactments,  in 
regard  to-the  sevoi  years'  absence.  Jhe  linglish  8tatute».ha9  the  words,  ••  uml 
shall  not  have  been  knownjby  sudi  person  to  b^iving  within  that  time,"  jvhih', 
•the  wording  of  the  clause  in  our  law  is  "  und'hfi  or  she  is  not  prqved  to  linvf 
known  that  his  wife  on  her  husband  was  alive  at  ahy  time  during  those  seviMi 
years."    '  -  , 

'Hiis,  however,  js  merely  a  verbal  diflerenee.  ^The  effect  of  the\lwo  sitieihs  to' 
be  the  same  ;  for  in  England,  as  well  as  in  Canada,  under  the. law  as  expressed  la 
the  161  R.  S.  C,  s.  *,  and  previous  Canadian  statute^,  worded  like  the  Imperial 
statute,  it  has  been  hold  that,  when,  on,  a  trial  for  bigamy,  absence  fur  ssvi'ii 
years  is  proved,  it  is,  then,  for  the  prosecution  to  shew  that  the  prisoner  knew 
his  wife  to  he  alive  at  some  time  during  the  seven  years,  and  that  on  the  prose. 
eution  failfng  to  do  so,  the  prisoner  i&£ntitled  to  an  acquittal.  ( I )    .  > 

.In  another  case,  wher^^ it  was  proyed  that  the  accused's  lirst  husband'  had 
been  absent  from  her  for  more  than  seven  years,  the  jury  found  that  they  luul 
no  evidiance  that  at  the  time  of  her  second  marriage,  she  "kneWhimto  be  alivf, 
although  she  had  the  means  of  acquiring  knowledge  of  that  fact  had  she  chosen 
to  make  use  of  such  Bl^ans;  and  it  waS  held  that  upon  this  llnding  the  >'(jh- 
viction  could  not  be  supported.  (2). 

Where  the  defendant's  lirst  wife  had  I6ft  him, sixteen  years,  and  itwttS|)ro\e(l 
by  the  second  w^e  that  she  had  knpwft  him  for  nine  yetfrs  living  as  a  sinf,'le 
man,  and  had  never  heard  of  the  first  wife  who  it  appeared  had  been  Kviiig 
seventeen  miles  from  where  the  defendant,  (a  poor  laboring  man),  resided,  be 
was  held  entitled  to  an  acquittal.  (3) 

With  r^ard  to  the  seven  years  absence  clause,  there  were  "ftir-  a  lime  a 
number  orconllicting  decisions  rendered  in  England,  it  being  held  in  a  few- 
cases,  by  some  of  the  judges,  (including  Baron  Martin  and  Baron  Gleasby),  that, 
although  seven  years  had  not  passed  since  the  lirst  marriage,  yet  if  the  prisoner 
reasonably  believed  that'his  lirst  wife  was^ad  he  was  entitled  to  an  acquittal : 
(iy  while  others  held  that  under  the  tejjins  ofthe  24-?5  V.,  c.  HOO,  s.  57,  alrea'dy 
quoted,  anie,  p.  201,  unlesjsswen  years  had  elapsed  between  the  lirst  and  second 
marriages,  it  was  no  defence  for  the  prisoner  to  show  that  he  had  reasonable 

,  grounds  for  believing  that  his  Urst  wife  was  dead.  This  was  the  holding  in  a 
number  of  cases ;  (5)  J^nd  in  their  Reoort  on  the  English  Draft  Code-whicli  was 
made  in  1878  the  RoVal  Commissioners,  ib  their  remarks  upon  bigamy,  (see 
extract  set  out  at  p.  pi,  ante),  not  only  take.this  view  of  the  law,  but  emphasize 

•Irhe  necessity  of  framing  the  clause  on  this  subject  in  such  a  manner  asln  make 
the  law  certain  in  this  respect,  in  order,  as  they,  say  that, — although  it  may  be 


^ 


C4 


(!)  H.  V.  Curgei^wen,  L.  R.,  I  C.  C.  R.  I  ;  35  L.  J.  (M.  G.)  58 ; 
3  F.  4  F.  819  ;  Arch.  €r,  PI.  &  Ev.  21  Ed.  10. '4  ;  R.  v.  Pierce,  13  O 
I  j.  R.  340;  R.  v    Fontaine,  15  L.  C.  J.'  141  ;  R. 
Debay,  3  G.  4  0.  540 ;  R.  v.  Smith,  14  U.  G.  Q. 


L 
R.  V. 


R  V.  Heaton, 
H.  226 :  H.  V. 
V.  Dwyer,  27 
B.  565 ;  Bur. 


McQuiggan, 
L.  G.  J.  201  ; 
Dig.  254. 

(2)  R.  V.  Briggs,  Dears.  4  B.  98  ;  26  L.  J.  (M  G.i  7  ;  See  R.  v.  Dane,  I  B.  A  F. 
323;R.  V.  Grt»ss,  I  F.  4F.  510. 

(:<)  R.  V.  Thomas  Jones,  G.  4  Mor.  614. 

(4)  R.  V.  Turner,  9  Cox,  145 ;  R,  v.  Horton,  1 1  Cox, 670 ;  Rjf.Moore  13  Cox,  ,ii4, 

i5)  R  V.  Gibbons,  12  Cox,  237  ;  R.  v.  Bennett,  14  Cox,  45. 
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1 1)  Fowler  v.  Pudj 
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bigamous  maiTilw*s  by  relaxin/tho  ru^e  Z^i  «  m  .  "  """  ''"'^''  ''""•'•  ♦»«  K*^en  to 
onjbed  limit  of  s^Ven  years  doe"^so  atSsS  ""'"■**'  *'"''"  '^«  '''«*■ 

^..nSly  Stl?btt^.t;\i;rCotroV£i '"''I  a'*'''"  {'""•-•^"'y  '=-^*<^-ed  and 

on  accoffnt  of  tfte  cdkinictin^  vi^w,  nf^n?-  "  .  "^.PP*?' '"  Totson's  ca*.  in  whi" 

^   by  Step-in,  J.,  andl  was  ^^^^1  h/  k*^.' V.*^""'  J^'^Be*.  the  poinfwas  reserwd 

'  J    and'^Hawk.'ns  S  ephen  Cave  ga/-  S  th  "w  m  °'?>'"'^*"I.''CL'!'-'"  ^^"Wfdge  C" 

(D^man    Ffeld,  «ndV^sty  JJ  a^d  Sci^^'id'  ^^T'  "'^'  L^hariel  jj., 

ing  ,   that  a   ftond  Mr   h«riof  „^    _!.  '^""°9^7  ^i"   Huddloston,  B.B  .  dissenu. 

hi^bahd  at  the Tme  of- the  «pLnH    '^"^*?"'»^'«  grounds,  in  tha  dea  I,  of  the 

-indictment,  am.SiioTd"arST.''-?°'^^?''^8°°^   '»«'■«"'="   L    |.e 

^    time  whent^e  defe^ndanf  laTiToTSHrba*^,*^^^^^^  ^-^  "^  "•« 

of  marriage  wjthin  seven  \^  StSZ  had  bpen  nlf  ^-.'^'^l^^''  theeeremony' 
Itappg-ared  {hat  .the  prisWs  (Irer  marhaJl  Tnnr^,'*'*^  ^^  '''''"  "rsl  husband 
that  fier  first  husband  ^Tolsonde7ertShp/fn  n      ^^^  '"  S^Pl^mber  1880  ; 
her  father,  on  making  enquiries  about  him  !«*►  '^f^"''^''  '»«"-  that  she  am 
-he  had  been  lost  in  a  vS  bound  for   *!    •       '  1!°^ 
hands  on  board;  that  in  January  ,887  .wUMn'r* '^'''''''  w^-^own  with  al 
ture).  she,  supposing  hersSb^i  w?dow  wentlh^  "^Tl  "^^^Tblson's  depar- 
w.th   another  man*^  to- whom  all  the  Zt^wP^  m ^h  "J^  '"'"'"'•S'' ceremW.y 
Decemtopr  1887,  the   first  vhusbandToknn  ^»  •  """**'  '"'°^"  ^  ""d   'hat  in 
feapi)eared  upon  the  scene.  '  "'  ''*^'"K  returned   from  ^ymerica, 

a  belL", t  SXi'jif alls- Sf" r'l^''-  'nr^'*'^  ^"^  ju.y  that  according  to  law 
prisoner  wHslead  would  not  be  ITefence'tf  T?h'''  "^""^h  ''"'^""^  °f  '^o 
casfi,  he  staled  that  his  object,  in  1  holdi„rwa2  n^t  ^"^  ^'«'"*'y'  ""'^'  '"  "'« 
own  opinion,  but  so  as  to  obta  n  the  , jecS  Z^^v^  f  .*"  expression,  of  his 
II.ct.ng  decisions  of  single  juZsorthSnt     Th^  ' '°  ^'^^  "^  ">«  "in- 

sulting, however,  in  aJUer  o  a  question  nut  -h?fh'i"'^"'"^'e'''^  ">"'  Pris6ner. 
that  she  4n  good  faith  and  on  reSble  Sunltd^S'y'K'^^  *«"»'" 

wi''%™r?h*eZjoSro?  !zvLrr'^  ^^  ^"^^  ^^  ">«  --  ju^os 

.quaslHog  the  convicfULlinL^C'flv'e^antin'g':?^^^  "'^  j"'^^--' . 

l^ertlL^^i;:.  1%;^,''- i^^  ^?tr^^tSe"'  r^^  ''^— '«noes  the 
anolher  person  during  the  life  of  Hp^  rr.,X.     i     u    ^i*®'  ^*'"»  ™«rried,  married 
had  not  "Seen  continu^aly  absent  ffom  he"  for  t^h^tl''^-  ""?  *''""  '"'«  '^''^  ««  he    . 
.8  undoubtedly  a  principfe  ofS  ish  criminal  lawTh^r  °'  s«^«n,l'ear8.    But  it 
cnrae  is  not  committed  if  the  m  nd  ofThe  ne^^n  nt   '"'^""'"'y  8P««king  a 
js  mnocent.  '  It  is  a  principle  of  naUiral  Meand  nVl  ''"i""'/"  1"^"°" 
Kenyon,  G.  J..  •  that  acW*  non  /aci7  r^i/m  t,'?^  1        '  """^  '*'*'•    ^ays  Lord 
act  must  both  concui* to  cTnst.Se  fhe "^rime '  Tfl"Th«'^-,7""  '"'«»' ""^ 
necessarily  thai  of  intending,  the -»erv  act  or' thirty  1^1^^''.'^  '"'™^  *s  not  _ 
commop  or -Statute  Jaw,  but    t  must  «t  ip,V  k  *^.u*°^  "n**  prohibited  by^ 
I  ing  wrong.    ThatSntin  mTbi^o  one  t'    "'«»««" 't"  do  som^ 
It  may  be  to  do  a  wrong  thing  in  itself  n^r  ^  ^T  k'  ?^^^^  °'^  '^°  ^'asses. 
probibiled  byiaw,orbothelemen  sof  intenHnn      "^  *'^    °  ""  *  ^'""S  merely  ' 
same  deed.    There  are  manySgsVSS  ZlTTf."^'^^  "'^P°» '»  'he 
instance -which  nevertheless  no  one  w„^i     -^  T  statute,- fornication,  for 
intenHonjlo  do  an  act  wrong  in  thrsen*  at  thTwl/"  '^^i'  ^''^ng  •  and'the 
ex.st  bepJre  the  act  done  can^be  c2iS  a  crILi        """''  ^'  ^  «-«»«"i!  ■•"'« 

(I)  Fwier  V.  Pudgett,  7  T.X  .-.oo/su. 
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(6.)  being  a  cashier,  assistant  cashier,  manager,  officer,  clerk  or 
serrant  of  any  bank,  or  savings  bank,  steals  any  bond,  obligation 
bill  obligatory  or  of  credit,  or  other  bill  or  note,  or  any  secunty  for 
money,  or  any  money  or  effect^  of  such  bank  or  lodged  or  deposited 
with  any  such  bank ;  ^  f 

(c.)  being  employed. in  the  service  of  Her  Majesty,  or  of  the 
(iovemment  of  Canada  or  the  Grovemment  of  any  province  pf  Canada, 
or  of  anv  municipality,  steals  anything  in  his  possession  by  virtue  of 
his  employment.    RS.C,  c.  164,  ss.  61,  62,  53,  64  and  69.      .. 

» J^°r  ^he  definition  of  munieipalily,  see  article  3  |p),  ante.  p.  4.    Clause  (a)  of 
Article  319  corresponds  with  sec.  67  of  24-25  Vict ,  c.  96.      ^ 

It  is  not  necessary  that  the  goods  stolen  should  be  the  property  of  the  master 
m  order  to^punish  the  offender  under  this£laus9.  The  words  are  "  belonging  to 
or  in  the  possession  of  ihemaater. 

With  reference  to  clause  (ft),  the  thing  alleged  to  be  stolen  by  a  cashier  or 
other  officer  or  employee  of  a  bank,  may  be  either,  anything  belonginq  to  the 
bank  or  anythihg /odyed  or  (fepo*t<«d  «w7A  such  bank. 

In  the  case  of  a  government  employee  or  of  an  employee  of  any  municipality 
the  theft  must  ba  of  something  in  his  possession  by  virtue  of  his  employment  in 
onier  to  be  punishable  under  article  319,  clause  (c). 

The  main  distinction  between  theft,  by  a  clerk  or  other  employee,  and 
embezzlement  seems  to  have  been  that,  in  order  to  be  embezzled,  the  money,  etc., 
in  question  must  not  aHhe  time  of  its  misappropriation  by  the  employee  have 
reached  the  master's  own  possession ;  because  if  it  had  once  reached  the  master's 
possession,  either  actually  or  eorutructively  the  servant's  offence  would  at 
common  law,  have  been  larceny.  (I)  m 

For  instance,  wU#IP  the  defendant's  duty  was  to  place,  every  night,  in  his 
employers,  safe,  inan  office  wheft  he  conducted  his  employer's  business,  (though 
this  office  was  inaiitown  house),  the  monies  received  by  him  on  their  account 
and  npt  used  during  the  day.  it  was  held,  that,  by  placing  the  money  there,  the 
defendant  detenained  his  own  exclusive  possession  of  it  and  that  by  afterwards 
taking  some  of  ^  out  of  the  safe,  animos  fiirandi,  he  was  gUilty  of  larceny.  (2) 

On  the  other,  hand,  where  the  clerk  and  head  manager  of  an  insurance 
company,  having,  in  the  course  of  theh-  business,  received  from  the  managers  of 
branch  offices,  several  cheques  payable  to  his  own  order,  which  it  was  his  duty 
to  endorse  and  hand  over  to  the  company's  cashier,  but  which  he  endorsed  and 
caahed,  appropriating,  the  proceeds  to  his  own  use,  ii  was  held  to  be  embezzle- 
ment. (3) 

'*.      .   .      ■  * 

This  distinction  was,  for  all  practical  purposes,  rendered  immaterial  in 
prosecutions  a|;ainst  clerks  and  servants,  by  the  passing  of  special  legislation, 
enacting,  that^'  a  defendant,  indicted  for  embezzlement,  might,  if  the  facts 
adduced  In  evidence,  disclosed  a  larceny,  be  convicted  of  the  latter  olTence,  and 
vice  versd.  Bu<,  as  we  have  already  seen,  the  distinction  is  now  swept  away, 
entirely  ;  and  4mbesilement,  is  simply  treated  as  one  of  a  number  of  ways  of 
committing  (A4i^.  (See  articles.  304,  305  and  3iO,  ante,  and  comments  there- 
under).  If  thefdefendant  cannot  be  shewn  to  be  the  clerk  or  servant  of  the 
[XYffiecutor,  he  jnay.  instead  of  being  convicted,  as  such,  under  article  319,  be 
convicted  oftl^e  theft,  without  regard  to  any  capacity  in  which  he  was  acting 


\r.  ''L^-7^  Gcjodenough,  Dears  210  ;  R.  v.  Peek,  2  Russ.  180;  R.  v.  Smith, 
H.  &  R.  267 1  H.  V.  Hawkins,  I  Den.  584. 

p\  R.  V.  Wijight,  Dears  A  B  431  ;  27  L.  J.  (M.  C.|  65. 

Y\  ^  V.  Gale,  2  Q.  B.  D.  141 ;  46  L.  J.  (M.  C),  134. 


'  x),^'' 


when  he  c^milh 
stolen,  he  may  be 
thereto;  or,  if  it  be 
he  will  be  punishi 

It  is  provided,  b 
theft,  not  exceedin 
from  the  first  to  the 

Although  the  disi 

removed,  questions 

m  cases  of  embezzle 

*^      employee,  within  th 

held  that  the  quest 

is  one  of  fact  forth! 

cases,  which  will  li 

these  cases  have  ar 

effect,  as,  and  almos 

reference  to  clerks  ai 

being  a  clerk  or  ser 

ofa  clerk  (H- servant, 

A  fbmale  servant  i 
apprentice,  although 

A  son,  who  lives 

•  formed  by  a  clerk,  h 

capaci^f  of  adwk  o 

received  no  salary,  ( 

doing  these  duties.  (5 

A  person  who  was 
poor  and  whose  duty 
out  fh)m  such  over*ee 

A  collector  of  poor 
tardea,  was  held  to  I 
gement  of  the  affairs 
of  the  parish;  (7)  and 
his  duties  and  salary 
wnts  of  the  parish,  ii 
collected  by  him  for  th 

A  clerk  of  a  savings 
trustees,  though  ,eJectei 
common  with  all  banl 

express  terms  of  clause 
The  mode  by  whicli 

services  is  immaterial 

or  in  the  capacity  of  a  ( 
A.,— who  was  emplo) 

and  was  allowed,  as  rei 


Ol  R.  V, 
(3)  24  A 
(3)  R.  V. 
(*)  R.  V. 

(5)  R.  V. 

(6)  R.  V. 
V.  Adey,  | 

0)  fl.  V. 

(8)  R.  V. 

(9)  R  V, 


Negus,  L.  R, 
25  Vict,  c.  96 
Smith.  R. « I 
Mellish  R. « 
Foulkes.  L.  F 
Squire.  R.  A  J 
Den.  578 ;  19 
Callahan,  8  c 
Carpenter,  L. 
Jenson,  1  Mo< 


^^# 


^^^i 


■V  .jtfM4: 


>,.-i  '»iis^^*^^Mi^«: 


,t*" "  '  1  * 


the™  BT  C«BK8   OB  8K|,v«™.  », 

when  he  c^mittiwi  !♦  o„j  *■» 

It  is  provided,  by  articln  fi9«  „    .  .^  ■^ 

Although  the  di8Unction  between  th^^  .  "^"°^  '^'  «"^«  """e 


A  fbmale  servant  is  witMmm,^ 
apprentice,  although  undef  ^J*!"'*"'"^  °'  *"«  «°««'»ent.    (3,  And  so  i.  an 


d.l.«  U,«,  duff '(S^"  """^''  "•"  ™  "0  o.D§.S  w  Jtol;  ft"rt  t« 

A  nnrann   n>l.>.  w..  _  . 


■   '  ,  e>  "■««  »"  go  on 


r^fi'.-^rafjLi-'gli; 


'  moDies 


The  mode  bv  whiVh  tho  j«r    j      •  . 


;»TK,ufeL"s»-«^«^-M«. 


2C.4K.  168;R. 


,  >¥,,tfA.\\>,WiL..li.aS:,f>  J,,  .%,i 


ti^tl^     '^^'l^Jff^n,  k  3i^^L  '   J 


j?;fc 


"ifl^'  i-v^r'   ,>  ?;'■  ■^  ''if'^    ■5;'5  *  ij^i  '•**^rWr'^ 


204 


CRIMINAL  CODE  OF  CANADA. 


/ 


'.>' 
..>' 


"  Knowingly  and  intentionally  to  break  a  statute  must,  I  thrnlt,  fr»ra  the 
judicial  point  of  view,  always  be  morally  wrong  in  the  absence  of  special  cir- 
^       .  fiumstances  applicable  to  the  particular  instance  and  excusing  the  breach  ol  thi) 
^  law,  as,  for  Instance,  if  a  municipal  regu  ation  be  brjken  to  save  life  or  to  put 

out  a  fire.  But,  to  make  it  moruUy  right,  some  such  special  matter  of  excusi' 
must  exi^t,  inasmuch  as  the  administration  of  justice,  and,  indeed,  the  fouml- 
ations  of  civil  societj',  rest  upop  the  principle  that  obedience  to  tl}o  law , 
whether  it,be  a  law  approved  of  or  disapproved  of  by  the  individual,  is  the  lirst 
duty  of  a  citizen. 

"  Although  prima  facie  and  as  a  general  rule  thereinust  be  a  mind  at  fault 
before  there  can  be  a  crime,  it  is  not  an  inflexible  rule,  and  a  statute  may  relate 
to  such  a  subject-matter  and  may  be  so  framed  as  to^make  an  act  criminal 
whether  there  has  been  any  intention  to  break  the  law  or  otherwise  to  do^ 
V  wrong  or  not.  There  is  a  large  body  of  municipal  law  in  the  present  day  which 
is  so  conceived.  By-laws  are  constantly  made  regulating  the  width  of  tho- 
roughfares, the  height  of  buildings,  the  thickness  of  walls,  and  a  variety  of 
other  matters  necessary  for  the  geileral  welfare,  health  or  convenience,  and 
such  by-laws  are  enforced'  by  the  sanction  of  penalties,  and  the  breach  of 
them  constitutes  an  olfence  and  is  a  criminal  matter.  In  such  cases  it  would, 
generally  speaking,  be  no  answer  to  proceedings  for  infringement  of  the'  by-law 
that  the  person  committing  it  had  bond  fide  made  an  accidental  miscalculation 
or  an  erroneous  measurement.  The  acts  are  properly  construed  as  imposing 
the  penalty  when  the  act  is  done,  no  matter  how  innocently,  and  in  such  a  caso 
the  substance  of  the  enactment  is,  that  a  man.shall  take  care  that  the  statutory 
direction  is  obeyed,  and  that  if  he  fails  to  do  so  he  does  it  at  his  peril. 

"  Whether  an  enactment  is  to  be  construed  iB  this  sense  or  with  the  quali- 
flcation  ordinarily  imported  into  the  construction  of  criminal  statutes,  that 
there  must  be  a  guilty  mind,  must,  I  think,  depend  upon  the  subject-matter  of 
the  enactoient,  and  the  various  circumstances  that  may  maice  the  one  con- 
struction or  the  other  reasonable  or  unreasonable.    Ther:p  is  no  difference,  for 
instance,  in  the  kind  of  language  used  by  acts  of  parliament  which  make  the 
unauthorized  possession  of  government  stores  a  crimemnd  the  language  used 
in  by-laws  whicli  say  that  if  a  man  builds  a  house  or  awall  so  as  to  encroacli 
upon  a  space  protected  by  the  by-law  from  building  he  shall  be  liable  to  a 
penalty.    Yet,  in  Rogina  v.  Sleep.  ( h  it  was  held  that  a  person  in  possession  of 
govenfment  stores,  marked  with  the  broad  arrow  could  not  be  convicted  when 
there  was  not,  sufficient  evidence  to  show  that  he  knew  they  were" so  marked  ; 
whilst  the  mere  infringement  of  a  building  by-law  would  entail  liability  to  the 
penalty.    There  is  no  difllerence  between  the  language  by  which  it  is  said  that  a 
mon  shall  sweep  the  snow  from  the  pavement  in  front  of  his  house  before  a  given 
hour  in  the  morning,  and  if  he  fail  to  do  so  shall  pay  a  penalty,  and  that  by 
which  it  is  $aid  that  a  man  sending  vitriol  by  railway  shall  mark  the  nature  of 
the  goods  Oh  the  package  on  i)ain  Of  forfeiting  a  sum  of  money  ;  and  yet  I 
suppose  that  in  the  llrst  case  the  penalty  would  attach  if  the  thing  were  not  done, 
whilst  in  the  other  case  it  has  been  held,  in  Hearne  v.  Garten,  (2)  that,  where.the 
sender  had  made  reasonable  inquiry  pnd  was  tricked  into  the  belief  that  the  goods 
were  of  an  innocent  character,  no  could  not  be  convicted,  although  he  had  in  fact 
sent  the  vitriol  not  properly  marked,  There  is  no  difference  between  the  language 
by  which  it  is  enacted  that  •  whosoever  shall  unlawfully  and  wilfully  kill  any 

Kigeon  under  such  circumstances  as  shall,  not  amount  to  a  larceny  at  common 
kw '  shall  be  liable  to  a  penalty,  and  the  language  by  which  it  is  enacted  that 
'  if  any  person  shall  commit  any  trespass  by  entering  any  land  in  the  day-time 
in  pursuit  of  game '  he  shall  be  liable  to  a  penalty  ;  and  yet  in  the  first  case  it 
has  been  held  that  his  state  of  mind  is  material,  (Taylor  v.  Newman)  (3  ,  in  tlie 
second,  that  it  is  immaterial  (Watkins  v.  Major)  (I).  So,  again,  there  is  no  dilfe- 

(1)  Reg.  V.  Sleep.  L.  4  C.  4i  :  30  L.  /I,  (M.  C.)  170. 

(2)  Hearne  v.  Garten,  2  El.  A  E  66. 

(3 1  Taylor  v.  Newman,  4  Best  A  6.  89. 
(4)  Watkins  v.  Major,  L.  R.  W  C.  V.  662. 
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X^nl2„'?"*"^?  *>«>ween  the  enactmenU  I  have  referred  to  in  Which  the 

Si  that  <  iif  ,^);:;j;'*w^„''''  H^i? '"  ^'^  "  •^«'"«"'=«'  """^  ">at  or  the  8taru?rih  ch 
says  inat  any  person  who  shall  receive  two  or  more  lunatics '  into  anv  uni 

?!Sf  h  u"m  "•'?"  ^  «""'y  of  a  naisdemeanor.  under  which  the  conU-lrv  his 
been  heM.  ( I  A  statute  provided  ttat  any  clerk  to  justices  who  should  L  or 
color  and  pretence  of  anything  done  by  the  justice  or  ?h^  derk  Sfve  a  £ 
a^S  *.«"",/'''"  r.^"^^**  '■°'"  ^y  "  <=«••«*'»  'able,  should  for  everv  S  offend 
forfeit  £  :o   It  w-as  held  .that  where  Orclerk  to  justices  bona  fide  and  reasonab  v  hf,t 

-     "J^Zth'^  beheverfthat  there  were  two^  sureties  boCd°n  rrecoS 
besides  the  principal,  and  accordingly  took  a  fee  as  for  three  recognizances  Xri 
he  was  only  entitled  to  charge  for  two,  no  action  wouldTeTr  the  oe^^^^^^^ 

.  'Actus,  says  Lord  Campbefi. ' non  fadl  reim,  nisi  mms  silrea  ^iltL 
defendant  very  reasonably  believing  (hat  there  were  twTTuretesb^und  beside! 
it  fnSat  ^T^^i'  ^^  '"'*'''",» u*  "•''"^^  *"  pursuance  of  his  belief  incurS 
fnl  th«  Ja^-  n''^  'a^Sjuage  of  the  statute  is, /or  every  such  offence  If  th^ 
fol;e,  the  table  allowed  him  to  charge  for  three  recogniMnces  where  there  arJt 
principal  and  two  s\ireties.  he  has  not  committed  an%iren^  uXThe  act.  "^  * 

L.na'I'ot.H"^'"  '««K"*ee  may  thus  be  legitmately  construed  in  two  ooDOsita 
^nses,  and  IS  sometimes  held  to  imply  that  Ihereis,  and  somet  mes  thT/AJr! 
»no/  an  oflbnce  when  the  guilty  mind  is  absent,  it  irobvt^St  asslstanT^ 
jnust  be  sought  a/j|a«.  and  that  all  cireumsUnces  must  be  taken  into  consSer? 
lion  which  tendJHew  that  the  one  construction  or  the  other  sreasonaWe 
and  amongst  suJWcumstances  it  is  impossible  to  discard  the  Lraences 
This  IS  a  consideration  entitled  to  little  weight,  if  the  words  be  incaoaWe  of 
more  than  one  construction^  but  I  have,  I  think  abundantlvRhmvn^tnf.L 
is  nothing  in  the  form  of  woi^ls  used  in  the  Sment  noTuUtZ  ?de^^^^^^^^ 
to  prevent  the  application  of  what  Is  certainly  the  normal  rule  of  con  tmc  on 
punShme'^t"*'"''  constituting  an  offenc'e  entailing  severe  anS^SegSj 

m?..^  Ko""'^",'^^'"'?.®''''"'^'*"''  ''•at  as  the  woman  ftad  no  certiflcate  «h« 
must  be  convictfld.  Poster,  J.,  said,  however,  that,  though  the  words  of  th« 
statute  seemed  to  exclude  any  other  excuse,  yet  the  cU^umstancr^mn.t  h2 
taken  into  consideration ;  otherwise  a  law.  intended  for  w^pni^^^  Zht  t 
the  handmaid  to  opm^fflion,  And  he  directed  the  jury  that  if  K  ihoX  tim 
defendant  came  into  the  possession  of  the  stoni  without  any  fraud  or  mf^ 
behaviour  on  her  part,  they  ought  to  acquit  her.(3).    In  Rex  v  Banks  U.^L- 

Z^tH'J'^^r  ""f  ^'^"P'r*  ^^  ^""^  ^««y"°'  ^ho  considered  U  beyond  quest  on 
hat  the  defendant  might  excuse  himself  by  shewing  that  he  came  J.,nnP»nM 
mto  such  possession,  and  he  treated  the  unqualned  Wds  ofThe  sta^Mt^'l^o 
merely  shilling  the  burden  of  proof  and  making  it  nZswrv  L  the  d«Sn»  f 
show  matter  of  excuse,  and  to  negative  the  gu  ItTS  iStcad  of  If,  h  '° 
necessary  for  the  (  rown  to  show  the  existence  o7  the  giuy  mind  He  hi!S 
^y.'^^fST',^^^  ''?'"'«  *"«  ^alisned  when  the  case  was  L"ughi  wTthiJ  it^ 
erms,  and  that  it  then  lay  upon  the  defendant  to  prove  that  the  violation  nf/hf 

J'a  ^^VpoM  a  man  had  taken  up,  by  mistake  one  of  two  baskets  ex«rti«  «iit- 

Ss^l- «i*JhrS«;T..°.' J'''"''^  °°^  innocer.7licle?  be?o%'ingS 

•nimself  and  the  other  marked  government  stores,  and,  was  cught  with  the 

'')  5*«-  ^-  B'»hop,  5  Q.  B.  D.  259  '  ~ 

(2)  Bowman  v.  Biyth,  7  Kl.  A  B.  '.'6.  43 

(3)  Post  G.  L.  (3  Ed.)  App.  439,  440.  ^  '     ^ 

(4)  Rex,  v.  Banks,  I  Esp:  144. 


)*^ 


p^p^^wpp^^^^i^l^^^^ 


206 


CRIMINAL  CODE   OF  CANADA. 


\V  ■ 


MTong  basket  in  his  hand.  He  would  by  his  own  act  have  brought  himsoir 
within  the  very  words  of  the  statute.  Who  would  think  of  convicting  him  ? 
And  yet,  what  defence  could  there  be,  e.xcept  that  his  mind  was  innocent  arnl 
that  he  had  not  intended  to  do  the  thing  forbidden  by  the  statute  ? 


"  These  decisions  of  Foster,  J. 
acted  upon.  (1) 


and  Lord  Kenyon  have  been  repeatedly 


"  Now,  in  the  present  instance,  one  consequence  of  holding  that  the  ofTenci' 
is  complete,  if  the  husband  or  wife  is  de  faclo  alive  at  the  time  of  the  second 
marriage,  although  the  defendant  had,  at  that  time,  every  reason  to  belieye  tlif 
contrary,  would  bo  that,  though  the  evidence  of  death  should  be  sufficient  in 
induce  the  Court  of  Probate  to  grant  probate  of  the  will  or  administration  of  tljo 
goods  of  the  man  supposed  to  bo  dead,  the  latter's  wife,  who  had  married  six 
years  and  eleven  months  after  the  last  time  that  she  had  known  him  to  be  alive, 
would  be  guilty  of  felony,  in  case  he  should  turn  up  twenty  years  afterwards. 
It  would  be  scarcely  less  unreasonable  to  enact  that  those  who  had,  in  ihf 
meantime  distributed  his  personal  estate,  under  letters  of  administration,  should 
be  guilty  of  larceny. 

"  I  am  well  aware  that  the  mischief  which  may  result  from  bigamous 
marriages,  however  innocently  contracted,  are  great ;  but  I  cannot  think  that 
the  appropriate  way  of  preventing  them  is  to  expose,  to  the  danger  of  a  cruel 
injustice,  persons  whose  only  error  may  be  that  of  acting  upon  the  same 
evidence  as  has  appeared  perfectly  satisfactory  to  a  Court  of  Probate,  a  tribunal 
emphatically  difficult  to  satisfy  in  such  matters,  and  certain  only  to  act  upon 
what  appears  to  be  the  most  Cogent  evidence  of  death. 

"  It  is  said,  in  respect  of  the  offence  nOw  under  discussion,  that  the  proviso 
in  24  and  '25  Vict.,  ch.  150, 1  57,  that'  nothing  in  the  section  shall  extend  tn 
any  person  marrying  %  second  time  whose  husband  or  wife  shall  have  been 
continually  absent  from  such  person  for  seven  years  last  past,  and  shall  not  have 
been  known  by  such  person  to  be  living  within  that  time,'  points  out  the  sole 
excuse  which  the  act  allows.  I  cannot  see  what  necessity  there  is  for  drawing 
'  any  such  inference.  It  seems  to  me  that  it  merely  specifies  one  particular  case" 
and  indicates  what  in  that  case  shall  be  sufficient  to  exempt  the  party 
without  any  further  inquiry  from  criminal  liability  ;  and  I  think  it  is  an  argu- 
ment of  considerable  weight,  in  this  connection,  that  undei-  9  and  10  Wm 
III.,  ch.  41,  J  2,  where  a  similar  contention  was  founded  upon  the  specilication 
of  one  particular  circumstance  under  which  the  possession  of  government  stores 
should  be  justified,  successive  judges  and  courts  have  refused  to  accede  to  the 
reasoning,  and  hove  treated  it,  to  use  the  words  of  Lord  Kenyon,  as  a  matter 
that,  •  could  bear  ho  question,'  that  the  defendant  might  shew,  in  other  ways 
that  his  possession  was  without  fhiud."  (2) 

After  reviewing  critically  the  conflicting  decisions,  upon  the  point  in  question 
Mr.  Justice  Wills  continued.  "  There  is  nothing,  in  the  stote  of  the  authorities  . 
difwtly  bearing  upon  the  question,  to  prevent  one  from  deciding  it  npon  ihe 
grounds  of  principle.  It  is,  however,  suggested  that  the  important  decision  uf 
the  court  of  fifteen  judges,  in  Regina  v.  Prince,  (3)  is  an  authority  in  favor  of  a 
conviction  in  this  case.    I  do  not  think  so. 

"  In  Regina  v.  Prince,  the  def^sndant  was  indicted  under  24-25  Vict.,  c,  100 
sec.  55  for  •  unlawfully  taxing  an  unmarried  girl,  then  being  under  the  age  of 
sixteen  years,  out  of  the  possession  and  against  the  will  of  her  father.'  The  jury 
found  that  the  prisoner  bond  fide  believed  upon  reasonable  grounds  that  she  was 
eighteen.  The  court  uplield  the  conviction.  Two  judgments  were  delivered  by 
a  m^ority  of  the  court,  in  each  of  which  several  judges  concurred,  whilst  three 


(1)  See  Reg.  v.  Wilmett,  3  Cox  C.  G.  281  ;  Reg.  v.  Cohen,  8  Cox  C.  C.  41    Heg 
V.  OBnen,  I5L  T.  (N.  8.)4I».  '    ^ 

(2)  Rex.  V.  Banks,  supra. 

(3)  Reg.  V.  Prince,  L.  H.,  t  C.  C.  R.  154,  175. 
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of  them,  Denman,  J.,  Pollock  R    nnH  rtnoin   r  .  ' 

the  two,  beimirre  wSkSfd^,^-',,T^T7^^^ 

ground  that,  looking  to  the  subject-matter  o?^h.l      ,  '=°"^"=l""i  "PO"  the 

«?ctions  amongst  which  it  istoXdZdLthltTT'  '«  ^he  group  of 

subject  the  intention  of  the  legSu,^  tas  that    f  a  Zn ',  't"""""  °"  '^"/ 

girl  under  sixteen. out  of  the  nossession  nr  h«r  fn.l.       ™""  '°°''  ^'^  unmarried^ 

take  his  chance  of  whether  L^eUeh"  might  hSrib^^mT  *"'  ^'"' ''«  "-r 
wrong,  and   if  he  make  a  mistake  iinnnfh:=-.'''°"' '''''■  "fif^  was  right^r 

him;  he  must  bear  the  corq?eLT\t  Sd Vlh«  .''''  ^'A"^' 
gives  a  number  of  other  reasons  for  arriv  niz  a?thP  «nmn  ^  ?°-  J"dg>ents 
Ihem  founded  upon  the  policy  of  the  legfsratu^o  as  111"^^^^  ^""'^  "^lon,  ^me  of 
sections  of  the  same  act.  This  iCem  rnn  i^nc  ^'^  ^*' "L'"'*'"  "^^^^^ 
tion  of  the  doctrine  of  the  •  gu^ltv  S"  „,  "  "'".^  ""  emphatic/^ecogni- 
criminal  act,  and  supports  theSictTonunnn  .h„  „''^™^^Vu'"  «"^™''  «"  « 
,who  believed  the  gK-l  to  be  eiKhteen  fln/Snf       .^'^°""**  ^''*' 'l'^'  defendant, 

her  out  of  the  posission  of  ff  SU"agrnsrhrwiir  wJ*'^"^  '"  """"^ 
wrong  m  itself.  -This  opinion,' says  the  iudZpn  .  •  '  ^.««.doing  an  act 
doctrine  of  the  mnij  reo.'  *     ihe  judgment,  '  giveS/fulI  scope  to  the 


s^i^n^th^tThf  i  JtSr  of^'tSTegSK^^^^^  ^°^-^  -''•o^'y  ^T 

hibitory  words,  without  reference^to  oth^r  consWe^atS'T. "''''"  'T'^  P'°- 
reiied  upon  in  that  case  are  wantiiiK  in  the  nr^^nf ..  '  .  T''^  considerations 
me,  those  which  point  to  the  appl  caUoS  of  tK^n.^nr'  ^'l'*".''."*  "  ««<"»«  »» 
of  criminal  enactment,  that  the^ecaSe  no  crime  wU^^o.^-f^'?^."  "!"''  "''^ 
ponderate  greatly  over  any  that  point  to  iu  exXsion  "'"*  "'"'*'  ^'^ 

,        ■•  In  my  opinion,  therefore,  this  conviction  ought  to  be  quashed  " 
Mr.  Justice  Cave,  in  the  course  of  his  remarks,  said  :_ 

stanc^elriKruer^wo^Tdlar  tlTe^rcrS  Sijfh'a"  ""^  ^^'^^--^  "^  --" 
innocent  act  has  always  been  held  a  good  defence  a  Prjsoner  is  indicted,  an 
mistake  stands  on  the  same  footing  as  aCnce  nf  .h«  ^"°n««'  and  reasonable 
.nlancy,-or  perversion  of  that  facuHy.-f^s Tn  ,„'"  Z^  [acuJty.-as.  in 
suggested  that  these  exceptions  do  not^uLuv  annfv'in^^  "  '"»s  never  been- 
offences,  ueless  they  are  ex^Cuded.  ^tTol'^ ^^^^^^^^ 

di;;uL?n.«rwis  nrsugiufbVin^       "^'^t  "."^'---^  --•^ 

honest  and  reasonable  mKe  was  not  anSfcaiie^?^  "if'  |?«  «^«eplion  of 
existing  at  common  law  or  created  brstatStrTh„  H.r*"  °"^"'=«''  ""^^^^ 

•'*"!'  'T,T'  »!  *°  '»•«  «««'  ^'''e^  o7  the  exception  SuT  .f  ^P'"'""  '" 
judgi!,  holding  that  it  applied  wherever  th«n7i?,l^!^' u"' ."^•'  the  dissent  ng 

hdieved  in  the  existence  of  drcuS^es  which  if  fn^i'""'"^/!!'*  "-^asonabl?  • 
act  not  criminal,  while  the  miyoritv  of  th^  i.^H^J  ^'  ."'"I''''  ''"^e  ""ade  his 
order  to  make  the  defence  avaUable  in  that  cis^^th  ^^"^  '°.'"'^''  »'«"'  t'»«Un 
the  existence  in  his  mind  of  anhones"  and  ,^«»„'nlM  "^''"'^."'"st  have  proved 
circumstances  which,  if  therhrSm"  eS  wouW  h«v'„°  '^"  "!!?''«"''«  •"■ 
only  nol  criminal,  but  also  not  immorat  '"°**®  •"*  ■•^'  not 

"In  the  present  case,  the  jury  have  Ton nH  ih.»  fi,«  ^  . 

reasonably  lielieved  in  the  existence  or  «Zi  „?  -^^  °*'*'"^^  honestly  and 
her  lirst  husband's  death^-which  had  ft  f^».  9'fcurastances,  namely,_ia 
her  act.  in  marrying  again,  not  only  nol  mSlT.u^''.'  '"*'""*  '"»^«  '•^''d^red 

"  It  is  argued,  however  that  asaum^nL  «?«  ,i2"''  **."'  *'^°  *«"  "nmora/.  . 
yet  the  language  of  the  act  if sudThnt^th^  ««°«"'.if«eption  to  be  as  stated, 
in  this  case*'  Now,  it  is  rndoubtSlJ  witWn  tK'f-f  "•^"^"i:''^  ""''»<»«'^ 
10  enact  that  a  man  shall  be  branded  Ts  a  felon  »„^?  '^'^u^^'"'«  legislature 
whi.!h  he  honestly  and  i^MnabW  belfevL  ?i  L^"i.^.T"5'^.'^f '^°'"8  «">  »«' 
legislature  may  eMct  that  a  3or  a  lustre  «h«nTl '  '"■  ."'«."  •  J"'^  "  ^^^ 
an  act  which  he  has  been  led  to  commit  h„.L-'  ^?  P»n'shed  criminally  for 
reasoning  faculty.  But  such  «  r^St  11  so  ^^Sf.n  ".'^  ?/:  P^-^^"'*"  of  his 
we  ought  to  .^ine  the  c.e,n„tTr  S^iV^^^^^^  0°,^^,?^^'^,'    - 
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really  the  meaning  of  the  act.  Il  ia  said  that  this  inference  necessarily  arises 
from 'the  language  of  the  Section  in  question,  and  particularly  of  the»ro««.To 
The  section  (omitting  immaterial  parts)  is  in  these  words  :  •  Whosoever  bein^ 
married  shall  marry  any  other  person  during  the  life  of  the  former  husband  o>- 
wife  shall  be  guilty  of  felony  ;  provided,  that  nothing  in  this  section  contained 
shall  extend  to  any  person:  marrying  a  second  time  whose  husband  or  wife  shall 
have  been  continually  aSienl  from  such  person  for  the  space  of  5eD«»j/earj  then 
last  past,  and  shall  not  have'  been  known  by  such  person  to  be  living  withi,n 
that  time. '  It  is  argued  that  the  first  part  is  expressed  absolutely  ;  but  surely 
It  IS  not  contended  that  the  language  admits  of  no  exception,  and  therefore  that 
a  lunatic  who,  uiider  the  influence  of  a  delusion,  marries  again,  must  he 
convicted  ;  and,  if  ^n  exception  is  to  be  admitted  where  the  reasoning  faculty  Is 
perverted  by  disease,  v^hy  is  not  an  exception  equally  to  be  admitted  where  the 
reasoning  faculty,  although  honestly  and  reasonably  exercised,  is  deceived  ? 
But  it  is  said  that  tbej^oviso  is  inconsistent  with  the  exception  contended  for  ; 
and,  undoubtedly,  if  the  proviso  covers  less  ground  or  only  the  same  ground  as 
the  exception,  il  follows  that  the  legislature  has  expressed  an  intention  that  the 
^  exceptiQn  shall  not  opierate  until  aft^r  seven  years  flrom  the  disappearance  of  the 
*'  first  husband.  But  if,  on  the  other  hand,  the  proviso  covers  more  ground  than 
the  general  exception,  surely  it  is  no  argument.to  say  that  the  legislature  must 
have  intended  that  Uie  more  limited  defence  shall  not  operate  within  the  seven 
years  because  it  hatfprovided  that  a  less  limited  defence  shall  only  come  into 
operation  at  thiP  eipiration  of  those  years. 

"  What  must  the  accused  prove  to  bring  herself  witlhin  Ihe  general-exception  ■> 
She  must  prove  facts  mm  which  the  jury  may  reasonably  infer  that  she 
honestly  and  on  reasonable  grounds  believed  her  first  husband  to  be  dead 
before  she  married  again.  What  must  she  prove  to  bring  herself  within  the  proviso  ? 
Simply  that  her  husband  has  been  continually  absent  for  seven  years  ;  and  if 
'She  can  do  that  it  will  be  no  answer  to  prove  that  she  had  no  reasonable  grounds 
for  believing  him  to  be  dead,  or  that  she  did  not  honestly  believe  it.  Unless  the 
prosecution  can  prove  that  she  knew  her  husband  to  be  living  within  the  seven 
years  she  must  be  acquitted.  The  honesty  or  reasonableness  of  her  belief  is  no  ■ 
longer 4n  issue.  Even  if  it  could  be  proved  that  she  believed  him  to  be  alive 
all  the  time,  as  distinct  from  knowing  him  to  be  so,  the  prosecution  must  fail. 
The  proviso,  therefore,  is  far  wider  than  the  general  exception  ;  and  the  inten- 
tion of  the  legislature,  that  a  wider  and  more  easily  established  defence  should 
be  open  after  seven  years  from  the  dfsappearance  of  the  husband,  is  not 
necessarily  inconsistent  with  the  intention  that  a  different  defence,  less  extensive 
and  more  diOicult  of  proof,  should  be  open  within  the  aeven  years. 

"  For  these  reasons  I  am  of  opinion  that  the  conviction  cannot  be  supported." 

In  the  course  of  an  elaborate  declaration  of  his  concurrence  in  the  judgment 
quashing  the  conviction,  Stephen,  J.  said  : 

"  The  mental  elements  of  diffierent  crimes  diflfer  widely.  '  Mens  rea '  means  in 
the  case  of  murder,  malice  aforethought ;  in  the  case  of  theft,  an  intention  to 
steal ;  in  the  case  of  rape,  an  intention  to  have  forcible  connection  with  a 
woman  without  her  consent ;  and  in  the  case  of  receiving  stolen  goods  knowledge 
tha^  the  goods  were  stolen.  In  some  cases  it  denotes  mere  inattention.  For 
instance,  in  the  case  of  manslaughter  by  negligence,  it  may  mean  forgetting  to 
notice  a  signal.  It  appears  conftising  to  call  so  many  dissimilar  states  of  mind 
by  6ne  name.  It  seems  contradictory,  indeed  to  describe  a  mere  absence  of 
mind  as  a 'mens  rea,'  or  guilty  miid  The  expression  again  is  likely  to  and 
often  does  mislead.  To  an  uni^«l  mind  it  suggests  that  by  the  law  of  England 
no  act  is  a  crime  which  is  done  from  laudable  motives  ;  in  other  words,  that 
immorality  is  essential  to  crime. 

"Like  most  batin  maxims,  the  maxim  on  tnmi  rea  appears  to  me  to  he  too 
short  knd  antithetical  to  be  of  much  practical  value.  I  nave  tried  to  ascerjLafli 
its  origin,  but  have  not  succeeded  in  doing  so. 

"  The  principle  involved  appears  to  me,  when  ftilly  considered,  to  amount  to 
no  more  than  this.  The  full  delinition  of  every  crime  contains,  expressly  or  by 
implication,  a  proposition  as  to  a  stkte  of  mind.  Therefore  if  the  mental  eleineot 


(I)  R.  V.  Jjevett,  Cro.  Car 
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.'LTJ;''"^,  ^r  ""^  of  the  words  ?S^coJ,Iv'%™'"!*  "'«'"«'"  of  most  en  me" 
<  knowingly,  jbut  it  is  the  general-TmiX  i  Vh-  'i:''"''"'enlly,'  ■  negligently  "or 
0  the  legiaJature  to  leave  unZpressedsompnr.'K'''"^  '»"'  invariable  practice 
al  cases  whatever,  competent  agr^„itv«nd  ^  "?""""  •"^•"''"ts  of  crime  U 
kinds  of  coercion  are  asSd  tf  be  es8en^«U.°"''  '^^^T  "f  freedom  froTsom^ 
they  are  ever  introduced  into  any  statute  h J  iv  ^""'"ality,  Imt  /  do  not  beHe™ 
"The  meanings  of  thewortsSre '^.^.'".'''"y  P"''"o"larcrimei8de^^^^^^ 
to  particular  crimes,  has  been  LSned  hv^n!*'"""    ""^  *  '"'•'""*,•  in  relS 

but  It  may.  I  think,  be  mainteinml  thi't  in  J*  '  ^''^^P^'  *«  ""t  quite  so  clear 
some  extent,  an  element  of  crim1n«iifv  A   ^^^'^  *"*^«  knowledg^  of  fad  is  tn 

.     ^/i"!*^^'  <"  ''««'*l°s  thai  aTan  who  Tj'iL"'  ^fP^'^"'  *««  and  sanity" 
'     P'ace  where,  upon  reasonable  ffrnnnrfTK  '""'""8  »  thrust  with  a  sword  at  a 
person  who  was  not  a  burglar^was  h^lH  n'^Pr^^'^  "  '""•«''"•  to  brkHle^i  a 
.tuation.  in  .gard  to  the  ht^ir,^She"L'°kiLVfti'r  ^"  ^'^'^^ 

^Tf^P''^^^Ci  oC"e'rireeie'J'^o''h''  ""'^  '^  '«"1  -^own  a,  a 
of  facts  which  he  in  goodfaith  and  nn  L.!  k/"  ''"^^  acted  under  that  st«i« 
he  did  the  act  alleged^to  be  an  Snce  ""''"  «"'"'"*«  ''«"«ve  to  exist  wl^ 

r,;Vnttiif  I'tn^tiroTht'S^qtsfi  ^'^'"^^  -•«  -  »«  -^stakes  of 

an   reasonably  sVpos^by X'S"  i"  t'be?v°lHd  «'  '."'k'"*^*^'  ^^  "«tTrall J 
,1  " 'S,f  8"ed  that  the  proviso  that  a  remn^w     «"**  honorable  marriage 
ion  shall  not  be  punishafile,  o^rates  L7^T^.^1  ""«'"  /"^^^  y««rs'  separal 
«o  the  penal  part  of  the  section     It  auZ^^n    ®*^'"8'?n  of  all  other  excepting 
evidence  which  is  useful  in  many  cates'^Trnh^  T  """^  "  ""'^  ^"PPlies  a  rule "f 
But  It  seems  to  me  to  show  not  thn,  ?l'i   r  •     .1''^."*'®  of  explicit  proof  of  death 
eicusesthemarriage  of  t*e  other  on^fr,?  ""^  '^^^^  of  one  marred  Ireon 
mere  serration  for'^that  period  has  ?he^ffe.T  w^^  y"""'  ^eP-ration  bfTfhat 
caused  £y  other  evidence  woKaVe  at  iJvtiX«"\r'''''°«*''«  behef  of  death 
monstrous  to  say  that  seven  years'  Ln«».y    ™?-    f '  *ould.  td  my  mind   be 
excusing  a  bigaious  mSgJt^n  Zft^e  evidAn."''*  r^^'^  *  KreatL  Jftttn 
Pu^se  orrecovaring  a  polic?  or  assSZZ^'^S^ S^^^^fir  ">« 

asirr  °^  "-'«»^-  •'•.  one  or  the  dissenting  Judges,  were.  blCstated. 

.ti;e'S5"fll\?„'A'"J^^^^^^^^  i«.  in  ..y  opinion,  the  imper- 

"  N?  dS  Tn"cSr '• '  °"«^^  '°  ^  S^-d  "  '"  '"^  legisiatuTt'o 

thec?u^"htti"artat\h'S  ?f  '"«  'e8's>atun,is  what" 

used  and  where  that  language  ilE3r„ilu  ""a^^  ^'""^  the  language 
«« It  is  in  the  present  case.  I  have  a  wnva  n^5  '''f  '".''  '^  f™n>  a"  ambiguity 
duty  of  judges  to  give  effect  to  U        ^^^  "ndersteod  that  it  is  the  imp^ffi 

'^'>-^'^^4t^t^^'^\Z^^'^^  ?»"^«  '^P"'-<^■  «tand  on  a  totally 
(I)  R  --  '  ~  ' — ^- • 
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a  felony,  he  or  she  must  take  the  consequences,  if  it  turn  out  that  a  felony  liiif 
been  committed."  , 

After  discussing  the  statute  and  its  different  clauses,  in  connection  with  IW 
case  of  Regina  v.  Prince,  the  learned  judge  continued  : 

"  I  r«ly  very  much, upon  the  fifth  section  of  the  act  passed  in  1885  for  llir 
better  protection  of  women  and  girls  (48  and  49  Vict.,  c.  6tf),  tiy  which  it  wa> 
enacted  that  •  any  person  who  unlawfully  and  carnally  knows  any  girl  ab()\ .. 
thirteen  and  under  sixteen  years  shall  be  guilty  of  a  nfisdemealior, '  but  to  tliai 
Is  added  a  proviso  that,  •  it  shall  be  a  sufficient  defence  if  it  be  made  to  appiMi- 
to  the  court  or  jury  before  whom' the  charge  shall  be  brought  that  the  person 
charged  had  reasonable  cause  to  believfi  and  did  believe  that  the  girl  was  of  nr 
above  the  age  of  sixteen. "  It  is  to  be  observed  that,  notwithstanding  thai  thf 
word  '  unlawftilly  '  appears  in -this  section,  it  was  considered  necessary  to  luki 
the  proviso,  without  which  it  would  have  been  no  defence  that  the  accused  h.i(i 
reasonable  cause  to  believe  and  did  believe  that  the  girl  was  of  or  above  the  agi>  ol' 
sixteen.  Those  wh(5  hold  that  the  conviction,  in  the  present  case,  should  bv 
qtiashed  really  import  into  the  lllty-seventh  section  of  the  ii  and  25  Vict.,  ch.  100,  .' 
the  proyiso  which  is  in  the  fifth  section  of  the  48'and  49  Vict.,  ch,  69,  contrary, 
as  it  seems  to  me,  to  the  decision  in  Regina.  v.  Prince,  and  to  the  hitherto  undis^ 
puted  canons  for  construing  a  statute. 

"  $0  far  as  I  am  aware,  in  none  of  the  cases  cited  by  my  learned  brothers  was 
the  interest  of  third  parties,  such  as  the  fact  of  there  being  children  of  the 
second  marriage,  invojvied.  ,1  have  listened  with  attention  to  the  judgments 
which  have  been  delivenSd,  and  I  have  not  heard  a  single  observation  with 
reference  to  this,  to  my  mind,  important  and  essential  point.  I  am  absolutely 
unable  to  distinguish  Regina  v.  Prince  from  the  present  case,  and  looking  to  the 
names  of  the  eminent  judges  who  constituted  the  majority  in  that  case,  and  to 
the  reasons  given  in  their  judgments,  I  am  of  opinion,  upon  authority  as  well  as 
principle,  that  the  conviction  should  be  affirmed."  (1) 

Other  grounds  of  defence  to  a  prosecution  for  bigamy  are  that,  before  the 
second  jnarriage  the  party  indicted  was  divorced  from  the  bond  of  the  first 
marriage  ;  or  that  the  first  marriage  has  been  declared  void  by  a  court  of  uom- 
petent  jurisdiction. 

It  was  formerly  considered  that  no  sentence  or  act  of  a  foreign  country  or 
state  could  dissolve,  o  vinculo  matrimonii,  an  English  marriage,  for  grounds 
on  which  it  was  not  liable  to  be  so  dissolved  in  England. 

This  rule  seems  to  have  been  adopted  in  the  case  of  R.  v.  Lolley,  in  whioh  a 
Scotch  divorce,  a  vinculo  matrimonti.  for  the  husband's  adultery,— the  niarria^'e 
having  been  solemnized  in  England,— was  held  to  be  invalid  in  England,  the 
husband's  adultery  alone,  unaccompanied  with  cruelty  or  desertion  not  hcing, 
under  English  law,  a  sufficient  ground  for  a  divorce,  a  vinculo  matrimonii :  but 
there  was  in  this  case  an  additional  question  of  domicile  involved  :  for  not  onlv 
was  the  marriage  solemnized  in  England,  but  the  parties  were,  at  the  time  ol  the 
granting  of  the  divorce,  domiciled  there  ;  and  this  alone,  would  have  been  a  good 
ground  for  holding  the  divorce  granted  by  a  Scotch  Court,  invalid,  in  England, 
independently  of  and  without  reference  to  the  rule  above  alluded  to.  (2)  In  laei 
that  rule  has  by  the  English  Court  of  Appeal,  been  since  denied  to  be  law,  in  a 
later  case,  in  which  the  marriage  was  also  solemnized  in  English,  the  parties  bolnf 
a  Scotchman  and  an  English  woman.  In  this  case,  also,  the  decree  of  divorce  a 
-  vinctilo,  was  granted  by  a  Scotch  Court  and  the  ground  of  divorce  was  one  for 
thich  a  divorce  is  not  obtainable  in  England,  but  there  was  this  difference,  timt  the 
husband's  domicile  was  in  Scotland  ;  and  the  Scotch  divorce,  in  this  case,  was 
held  to  be  valid  in  England,  on  the  ground  that  although  the  marriage  had  been 
solemnized  inngland,  the  question  ofdivorce  was  not  an  incident  of  the  marriage 
contract  to  b6  governed  by  the  lex  loci  contractus,  but  an  incident  of  status  to  be 
disposed  of  by  the  law  of  the  domicil  of  the  parties,— that  is  to  say,  the  domicil  of 

(1)  Reg.  V.  Tolson,  23  Q.  B.  D.  168 ;  58  L.  J.  (M.  C.)  97. 

(2)  R.  V.  J^ll^y,  a.  4  R.  238. 
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unless  such  person  bein^ «,  RriM«r^  k-^®  "*  *  P^"''®  ^^  '»  ^Jnurfa 
Canada  with^„tent  ^lH^^^^^n^Ttri:^^^^  '--' 

JXSr^^^^^^  Thompson,  during  the 

this  effect  that,  Canada  being  a  coW  «„d  „»! '''^?°"««  of  Commons,  was  to 

llX^f^  '"'  ""■«"''««  «°™raiUed  within  CaZd'^f'"  If '°^"''  ^""'"e  P''^^'-  °"  ? 
restrict,  to  our  own  jurisdiction,  the  mHv  wZun?!^*'"^'' "^"^  '"'^nled  to 
marriages  m  any  part  of  Iht  worM    Zdt^^,   °^  "?^  '^'*'*'=''''  spealcing  of 
Canada  for  the  purVose  of  committino;  h!^»  J  '•*''"*•  "''''«  ''  «"  oTence  to  llave 
that  being  the  fSll  extent  of  tt  power  Sth^r^"  "^"^  °'^''  ^''  °'"  '''^  *°'-W  - 
Legislature,  according  to  a  decision  fn.h»»    Canadian  Pariiament.  as  a  colonial 
nsdiction  Of  an  Australian  ffSent  fcwhi^'; '^"''^'•'''I'in  -^gard  toffiS 
words  used  extended  beyond  the  t^r^kn'ru.^  ^  "^  "■  '^'^^  *»«'''  that,  although  the 
liament  had  no  authority  and  .LfT?"'^"';'^'*'^'''''"  of  the  pariiament  t^emr 
tion  and  be  interpre?^'Scort1n Jlv  iX^'-lT  "^'^  ^  conlined  to  iS jurisSfc: 
njlly-thesameofencetocoSfegamyiter^^         "While  ii  is.  mo- 
lopunish  any  person  who  leaves  thif  cZtry  £the  oS^'Ir""'  ""  ^'  «">  '*"  *« 
The  case  here  referred~to.  by  Sir  j^    ^  ^^         ""'"'"'"^•'•''<^> 
McLeod  V  Attorney  General  for  New  South  J„i"Pf°°'.  '^'  evidently,  that  of  • 
an  appeal  to  the  Privy  Council  irEnZrtHr*'^^  '^'?*="^«<*'  ^^°  Veare  ago  on 
Court  of  New  South  Wales  the  iat"eriu^]^m«„^K'"  "■  i'^dgment  of  th6  Supreme 
a  conviction  by  the  Court  of 'KMessfonri  sS  '"^'^'^'^  "''  appeaf  f^m' 

It  appears  that,  at  Sidney  in  Mav  isfln  .i,»  »      ., 
«f  bigamy  and  sentenced  to^hree  Lars' '  m  J""""!  ""^^  ^"^'  '""""d  guilty 
^'"'?,':'"»'^»,';*«  being  proved  at^heTrial-  ""P''^"'""^'"  ^'"h  hard  labor;  the 

in  th^  XiyS  Ne^'Str^riThe^re^^iif^^'-  °?  J."?  ^'-'^V'--  Church 
Atter  residing  there  for  some  lime  he  and  hU  w  ^  i'^.?  his  flrst  Wife,  in  1872 
thence  to  Canada,  thence  back  to  8^n?r»n^  .k*"^^  '®^'  ""'^  ^^nt  to  Scotland 
^'^/hey  returned  to  New  Sh  w^?^'\"„''l 'J,«''°« '»  New-Zealand,  and  from 
the  United  States,  and  thence  tn  inlfr.!.  1  '  ^^^^  *»a'n  '«".  and  went  to 
appellant's  wife  left  him  anrreturied  ?o' w'*«  °\''\«  ''"''  J»°«  »«««  the 
UnS^^f?  *''«  ."PP^'h'nt  maS  anothe"  woma?""  "st^"'^'  Subsequently 
United  States,  his  llrst  wife  being  still  alivphT""^*^'*'-  ^°"'»'  Missouri,  in  the 
marnage  living  together  asZfband  and  wL^'^^'l''  ^cond  wife,  oft^r  their 
March  »89.  before  the  secoL  mS^e  had  „h,  -^^f  ^PPeflant.  however,  in 
the  United  States.  -Territory  of  N«wm!;v      °*'^'n«l  from  a  diitrict  Court  of 

Z' '  ^'''?h  "««•*«  ^a^PuUn  evidence  allh^lf'r?  "' '''™'-«'  '^°«'  his K 
decree  which  had  been  obtained  without  nn^fnlL*'  '■  ''"I"  ^"«  '""«'!  to  be  a 
wife  of  the  divorce  proceedings  """"^  '"'^'"»  *»««"  S'ven  to  the  llrst 

from  tlieTp'XntXTh'e  grSff  ttft  ^ P*'""  '"  -'^--  of  certain  letters 
;^«««^ing  to  prove  the  bigarois  maii^gt'""'  '  ""'  ""'  'e'^e-^  were 
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'   The  maitiage  certificate  and  the  copy  of  the  marriage  license,  with  tlii> 
aolemnization.orihe  marriage  certifled,  by  the  oDiciating  minister,  at  the  foot 
'  the^vof  were  aiso  objected  to  ;  but  they  were  admitted  in  evidence 

At  the  request  of  the  appellant's  counsel  the  trial  judge,  or  chairman  of  the 
Court  of  Quarter  Sessions,  reserved,  for  the  opinion  of  the  Supreme  Court  of  thi> 
Colony,  the  following  points,  namely,  I.  Were  the  letters  and  dodumcnts, 
objected  to,  rightly  admitted?  and  2.  Was  it  right  to  direct  the  jury  that,  if  tlioy 
were  satisited  that  the  appellant  bad  gorie  through  the  form  and  ceremony  ul' 
marriag^  with  Miss  Cameron,  he  could  be  found  guilty  of  bigamy,  although  no 
formal  evidence  was  given  as  to  the  marriage  laws  of  the  State  of  Missouri  ? 

The  Colonial  Supreme-Court  conflrmed  the  ruling  of  the  lower  court  and  upheld 
the  conviction. 

In  the  Privy  Council  the  judgment  of  their  Lordships,  delivered  by  the  Lord 
Chancellor  (Halsbury),  was  as  follows : — 

»  "  The  facts  upon  which  this  appeal  arises  are  very  simple.  The  appellant  was, 
on  the  13th  July,  187'^,  at  Darling  Point,  in  the  colony  of  New  South  Wales, 
married  to  one  Mary  Manson,  and,  in  her  lifetime,  on  the  8th  May.  1889,  he  was 
married  at  St.  Louis,  in  the  State  of  Missouri,  in  the  United  States  of  America, 
to  Mary  E  izabeth  Cameron.  He  ^as  afterward  indicted,  tried  and  convicted,  in 
the  colony  of  New  South  Wales,  for  the  oflence  of  bigamy,  under  the  54th  section 
of  the  Criminal  Law  Amendment  Act  of  1883  (46  Vict.,  No.  17).  That  section, 
so  far  as  it  is  materiali  to  this  case,  is  in  these  words :  '  Whosoever  being 
married,  marries  another  person  during  the  life  of  the  former  husband  or  wife— 
wheresoever  such  second  marriage  takes  place — shall  be  liable  to  penal  servi- 
tude for  seven  years.'  In  the  flfst  place,  it  is  necessary  to  construe  the  word 
'  whosoever ' ;  and  in  its  proper  meaning  it  comprehends  all  persons  all  o\  cr  the 
world,  natives  of  whatever  country.  The  next  word  which  nas  to  be  construed 
is  '  wheresoever.'  There  is  no  limit  of  person,  according  to  one  construction  of 
'.whosoever';  and  the  word  'wheresoever'  is  equally  universal  in  its  applica- 
tion. Therefore,  if  their  Lordships  construe  the  statute  as  it  stands,  and  upon 
the  bare  words,  any  person,  married  to  any  other  person,  who  marries  a  second 
|>  time  anywhere  in  the  habitable  globe,  is  amenable  to  the  criminal  jurisdiction 
'of  New  South  Wales,  if  he  can  be  caught  in  that  colony.  That  seems  to  their 
Lordships  to  be  an  impossible  construction  of  the  Etalule ;  the  colony  can  have 
no  such  jurisdiction,  and  their  Lordships  dx)  not  desire  to  attrii)ute  to  the  colonial 
Legislature  an  effort  to  enlarge  their  jurisaiction  to  such  an  extent  as  would  bo 
inconsistent  with  the  powers  committed  to  a  colony,  and,  indeed,  inconsistent 
with  the  most  familiar  principles  of  international  law.  It  therefore  becomes 
necessary  to  search  for  limitations,  to  see  what  would  be  the  reasonable  limita- 
tion to  apply  to  words  so  general ;  and  their  Lordships  take  it  that  the  words 
'  whosoever  being  married '  mean,  ■  whosoever  being  married,  and  amenable  at 
the  lime  of  the  offence  commuted  to  the  jurisdiction  of  the  colony  of  New  South 
•Wales.'  The  word  '  wheresoever '  is  more  diCQcult  to  construe,  but  when  it  is 
remembered  that  in  the  colony,  as  appears  fVom  the  statutes  that  have  been 
quoted  to  their  Lordships,  there  are  subordinate  jurisdictions,  some  of  them 
extending  over  the  whole  colony,  and  some  of  them,  with  respect  to  certain 
classes  of  offences,  confined  within  local  limits  of  venue,  it  is  intelligiblt;  that  the 
54ih  section  may.be  intended  to  make  the  offence  of  bigamy  jusliceable  all  over 
the  colony,  and  thiat  no  limits  of  local  venue  are  to  be  observed  in  administering 
the  criminal  law  in  that  respect.  '  Wheresoever,'  therefore,  may  be  read  •  Where- 
soever in  this  colony  the  oirence  is  committed.'  It  is  to  Be  rememborcd  that  the 
offence  is  the  offence  of  marrying,  the  wife  of  the  offender  being  then  alive- 
going  through  in  fact,  the  ceremony  of  marriage  with  another  person  while  he 
is  a  married  man.  That  Cidnstruction  of  the  statute  receives  support  from  the 
subordinate  arrangements  which  the  statute  makes  for  the  trial,  the  form  of  the 
indictment,  the  venue,  and  so  forth.  The  venue  is  described  as  New  South 
Wales  and  sect.  309  of  the  statute  provides  that  <  N^w  South  Wales  shall  be  a 
suflicinnt  venue  for  all  places,  whether  the  indictment  is  in  the  Supreme  Court, 
or  any  other  court  having  criminal  jurisdiction.  Provided  that  some  district,  or 
place,  within,  or  at,  or  near  which,  the  offence  is  charged  to  have  been  com- 
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"  The  general  rule  is  thai 

li!  iff^^  V.  Boosey,  4  1 
Kl)  McLeod  v.  Attorney  € 


■  /^  \x  v%.j'  *  -K»'>r^ 


.^T«^>*e 


\ 
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dtS^?;ller3;rr.rL°e"lierto'ffi„"V''^  "«"'"^'-'"'    ^nd  every  such 
jurisdiction  of  the  court  uZl71he  co^rar..  H^\  ^""'.'^  W«'««-  «"•!  within  the 

sufficient  unless  the  contrary  is  shown    TlnLfi?  V"*'  '5"  Jurisdiction  shall  be 

M       '^kT*^"*^  «PP^«'-9  to  their  Lordshins  thflt  ?        '^""^'^  ^'"'^s  of  America, 
all  possibility  of  doubt   that  fL^n-       ^  ^  *'  "  '^  man  festly  shown  hovonrf 

milted  at  allf  was  commi  f^  in  !noSrcount''r':'h^'''  T  «"•«"'« Sci. ff'^om- 
colony  of  New  South  Wales.    The  resnit  «.  [^'  ^^"""^  "^e  jurisdiction  of  the 
bo  that  there  was  no  jurisdiction  to?ry  he  ale.^f.'T  '?  '^^  ^'"•dships.  mu^ 
that  this  conviction  should  be  set  as  de     ThJiTi    "i^l"'^®''  ^"^  ""«  °""ence,  and 
that  they  are  of  opinion  that  if  the  wiH»n  ^    .       '^'^'P*  "''"'^  "  "Bht  to  add 
statute  and  it  was  supp^se^hat  t  w^^^ntSH"'.''^"''^'''*'^  ''^^n  applied  to  the 
so  wide  as  thnse  insist^  on  at  the  b?r  i   wmfM'*h'''""t*'y-  '"  ^""'Prehend  casfes 
.on  of  the  colony  to  enact  such  a  law     Th«ir  in/oH^I?"  *'?y°"**  'he  iurisdic- 
their  own  territories,  and  the  maxim  which  LVf^"^'*""""  ''  conflned"  within 
t^traterHlonumjusdicentiimnu^Zr>       ^"*  *^®"  """"^  than  once  quoted 
a  case.    Lord  WenslejS   (S  Baron^tt';'  ^7^>  applicable?o  sS 
in  Jefferys  v.  Boosey  (I,  exDre^sArt  th»  ?       "'"'*'  advising  the  House  of  Lords 
He  says  :    •  The  leJilliuTha^no  p^e'r  "ove^'r  '"  "'''  terse  language 
subjects,  that  is,  persons  natural  hnr^  !^-        I  ""^  persons  except  its  own 
imjlsof  the  Kingdom.    Th^Stur/canTmS  TH'^'"'^  are^witldn  t^e 
and,  when  legislating  for  the  bene  it  of  nfrJJ.      P*'^  ""  ^""«s  «*<=ept  on  them  • 
to  njean  the  benefit  of  tho  e  who  o He  ob^^?.^p'i""''  f''^  facie  be  considei^d 
the  legislature  is  under  a  correlat.>robl£uo„  in"'   »   ';.*°*^  ^''°««  '"'crests 
The  jurisdiction  over  the  crimTClongs  to  fhe  nnnnP"""*^'!'-     ^"  '"'™«  '«  '"cal. 
mitted   and  except  over  her  ^^8^1,  Hpr  u  ""l"^^  ^^^'^  'he  crime  is  com- 
lature  have  no  power  whatever    napware  to^h^f'V'  '^fl'''^  ^""P*"-'"'  ^egis- 
giving  the  wWer  interpretation  to    hKt^tl  n.ll  ^•""''^hips  tnat  the  effect  of 
ment  woufd  be  to  comprehend  a  great  dea^  mnTfh'*''^»^\',"''"'"  this  indict- 
more  than  any  persons  who  may  be  wUhin  th^h^iin*?- "®   Majesty's  subjects  ; 
means  whatsoever;  and  that   tLr^fn™    ,"f  .if  '""^'^'ct'on  of  the  colony  by  any 
Statute  it  would  follow  as  a-necesTr^resuft  th„'t  ?"«"?««"»  were  given  to  the 
he  colonial  legislature  to  pass    S^^iv   *'  '^^  ^'"'"'^  ^^^  ultra  vires  of 
legislature  of  the  colony  di^mean  to  gS^Thplifl,''  '^'°™  ^^.^Kesting  that  the 
The  more  reasonable  theory  toTdop"  i!   tha?  thf?«   '""^^  '°  wide  a  jurisdiction, 
he  well-known  and  well-considered  limHat  on    »h?i^.'i.*^^  ^"^  "^^'^  ^"I'je^  to 
for  those  who  were  actually  withiTtheTr  &;.«"'  they  were  only  legislating 
the  colony.    For  these  reasons  theh-  Lo1ii,M         •  °?'  *"**  ^"hin  the  Hmits  of 
thai  the  judgment  of  the  Supreme  co^^^^^^^^^^ 
viction  Bhould  be  set  aside."  (2)  °"'**  ^^  ^versed,  and  that  this  con- 

hat  "  If  any  person,  being  married  shiirm.  *"^  ^"""'^  Carolina  provides 
hfe  of  the  former  husband^?^wT/e  '.^t/L  ^7  ""^  °J^^'  P^-^""  <*»'•'"»  the 
taken  place  irt^he  State  of  North  rn^niiJl  "^^'ooond  marriage  shall  have 
shall  ^e  «uilty  of  a  fdofy.S^feryi  offetT^'T,  V''^  ^"«'»  """^nd"' 
Munty  wliere  the  offender  shall  be  aDDrehendpH  '*' v'  be  punished  in  the 
there";  «nd  the  Supreme  Court  of  Nor?hffonn«p„n''H^  '^'"^'2'  commuted 
repugnant  to  the  constitution,  and  he?d  that  an  inHi^r'''^f'*''  ?!?'"'  *  provision 
he  defendant  for  having  contracted  a  WMmons^T^-' ''''•"'I"''' "«  against 
and  afterwards  ceming  into  .the  State  of^KV"T"'«^  '°  ^^°"'h  Carolina 
person  so  married.  °'  ""''h  Carolina  to  cohabit  with  the 

Avery  i..  i„  the  course  of  his  remarks  in  rendering  the  judgment,  said  •  v 
J^gg^^ge-sth^         of  a  country  do  not  take  effect  heyond  t«' 

!!!  Mote  ""■  ^°.T^'  *  ^  of^-  Gas.  815-926 

(2)  McLeod  V.  Attorney  Gen.  N.  South  Waies.  U  L.  N.  402-405. 
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territorial  limits,  (I)  and  that  a  slate  will  take  cognizance  only  of  offences  coin- 
-milted  within  its  boundaries.  Among  the  exceptions  to  this  general  rule  are  tho 
cases  where  one,  being  at  the  time  in  another  state  or  country,  does  a  criminal 
act  which  takes  effect  in  our  own  stale; , as  where  one,  who  is  abroad,  obtains 
goods  from  some  tjne  here  by  false  pretences,  or,  from  a  stand  point  beyond  Hit! 
line  of  oiy  state,  flues  a  gun  or  sets  in  motion  any  force  that  inflicts  wilhin  llji' 
stale  an  injury  for  Which  a  criminal  indictment  will  lie.  (2)  Persons  guilty  of 
such  acts  are  liable  to  indictment  and  punishment  when  they  venture  volun- 
tarily within  the  territorial  bounds  of  the  offended  sovcireignty,  or,  when,, under 
the  provisions  of  extradition  laws  and  treaties  they  are  allowed  to  be  brought 
into  its  limits  to  answe^such  charges. 

"  It  was  contemplated  by  the  framers  of  the  constitution  that  ordinarily  thoro 
would  be  but  one  state  whefe  a  crime  could  be  properly  said  to  have  been^om- 
mitted,  and  whose  courts  would  have  cognizance  of  It. 

"  The  state  of  South  Carolina  'tvas  the  sovereign  whose  authority  was  disri'- 
garded  when  the  bigamous  marriage  was  celebrated.  The  complnted  jct  of 
entering  into  a  second,  marriage  in  a  neighboring  state  is  not  analogous  to  thf 
cases  where  a  mortal  wound  is  inflicted  in  one  state,  and  the  wounded'm.iii 
liiigers  and  dies,  from  its  effects  within  the  limits  of  another  state  during  the 
nflxt  ensuing  twelve  months.  "* 

"  The  attempt  to  evade  the  organic  law  by  making  the  coi&iirg  into  this  state, 
(after  committing  an  offence  in  another),  a  crime  is  too  palpable,  in  view  of  the 
admitted  fact  that  the  cohktitution  df  the  Unit^  Slates  gives  to  citizens  of  all  the 
States  the  immunities  and  privileges  of  iis  oWn  citizens,  and  of  their  guar^iteed 
right,  under  tlie  interstate  commerce  clause,  to  pass  through  another^tate 
without  arrest  and  inquiry  into  their  accountability  for  offences'  against  iheir 
own  sovereignty,  but  especially  because  the  trial  for  the  new  felony  involves  an 
investigation  of  the  original  bigamy  by  a  jury  not  of  thei  vicinage,  and  remote 
from  witnesses.  No  court  has  ever  questioned  the  power  of  a^state  to  pjiss 
quarantine  laws  and  statutes  regulating  the  entrance  of  paupers  within  its 
limits,  but  this  does  not  include  the  authority  to  impose  a  tax  perhapila,  even 
on  immigrants  from  a  foreign  nation  arriving  at  its  ports,  or  on  passengers  in 
tramitu  from  one  slate  to  another.  (3)  - 

"  When  the  act  of  bigamous  marriaj^o  is  made  the  subject  of.ipdictraenl.  th?   . 
place  of  such  act  has  exclusive  jurisdiction.  (4)    The  cpurt  of/^labama  lias 
expressly  held.  In  Beggs  v.  State,  that  where  a  person  is  indicted  for  the 
bigamous  act  of  marrying  a  second  time,  in  another  state,  the  indictment  could 
not  be  sustained.  (5) 

"  It  a  state  has  the  power  to  punish  one  caught  within  Its  jbor^ers  as  a  felon 
for  a  bigamous  marriage  committed  within  another  state,  what  isito  prevent  the  ^^ 
trial  of  ^citizen  found  in  a  neighboring  state  for  a  homicide,  if,tli«'slatuto\*ei'e';*A;; 
broad  enough  tn  include  murder  as  well  as  bigamy- if  the  siafiite  made  it  tS'^ 
fei(my  punishable  with  death  to  come  into  the  state  after  committing  murderiti^' 
another  f    The  express  provision  for  the  extradition  of  criminals  excludes  tlie 
ideaW"  trying  them  outside  of  the  limits  of  the  state  where  the  offence  is  com- 
mitt^,  even  if  there  were  no  direct  guaranty  that  they  should  not  be  subject  to 

p^t  and  trial  for  offences  against  their  own  sovereign,  when  beyond  her 
limits. 

"  The  additional  counts  in  which  it  is  charged  that  the  defendant,  after  tlie 
bigamous  marriage  in  South  Carolina,  came  into  NorUi  Carolina,  and  cohabited 
with  the  person  to  whom  he  was  <Qarried,  cannot  be  sustained,  because  that    - 
offence  is  not  covered  by  our  statute." 


^            » 

(1)  t  Bish.Cr.  L.,  7Ed..  88.  109, 

1 — — » 

110;  People  v.  Tyler,  7  Mich.  161 ;  8  Mich. 

*  338  ;  State  v.  Barnett,  83  N.  G.  6|e 

1. 

(2)  1  Bish.  Cr.  L.,  s.  110;  Ham  v 

.  State,  4  Tex.  App.  659.  - 

Turner,  2  Mtots  Fed.  Dig.  665,  675,  677,  684. 

-    (3)  Norris  v.  Boston,  &  Smith  v. ' 

(4)  2  Whart.  Cr.  L.  s.  1685. 

^  1 

(Sjl^eggs  v.  State,  55  Ala.  108. 

.' 

- 

■f 
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•« 

« 

» 
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Wo  ^^^ 

IhesUtVt'o  ,u?lE°or;o7'itrcLensVhn''^^^        "'  -luestioning  the  power  of 
m^o  .19  laws  by  celebrating  a  WKmo'S^K^^  "'"of  the  state  with  Ct  to 
3«^Llo  live  within /its Vdfrs     We  E't.^'^°";'  "» J^n^lict-on  and 
below^^^hing  the  indictment  (I,  *'"'^'"  "'"  JU''«ment  of  the  court 

Offence  'andT«We"^o tTnTSS^^nl^"''^^  «!"  «v^  '-^^ctable 
feigned  or  pretended  marriaVKoS^C«lT"!^  ^^'»'n>rocure8  a 
who  .knowingly  aids  and  mS^Tt^-^"'^  ^""7  ^«man,  or 
pretended  ma*rri«ge.     E.S  C    c  i?l,  s.  f*'''"'""'^    «"«h  fei«„^'  or 

.rtffi??  upon  Eev^idencrof'Ze  wUnesslf"""'*''".'^^  ""-ence  against/' 

m  .me  material  particular  •^y  e^pS^S^S a"!=t^^^^  '^  corroboS' 

l^naiaiiabie  toYiSJ,TKmSorTe'^^^^  an  indictable  offence 

dollars,  who-  -  ^®*"'' a"*^  to  a  fine  of  five  hundred 

•^IW,  »  with  rpf^nKl  oKI'k-."''".'?  married  to    ' 

^luch  80  purports  ;  or     ■    *  '  *^^  ^"^'^  ^<»'°'.  ^u'e  or^ustom 

(rf)  procures,  enforces,  enables  in  «  ««-*     ^ 
execution  of,  any  such  form  ScontiSct  S£^h  *^'  °'  "^^'^  '"  ^he 
g'v.ngofanysuch  consent  wbicKTuUiJi'^l  f^^rs^/lV^e 
This  is  a  re^nactment  of  53  Vict    o  %7  .^  ,,      ^  '  ■       '  '       ' 


KjK^SS^VVM^^ 


^ — 


\\ ^-^^i 
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viction  under  it.  The  point  eamaup  |»o/orB  the  dlvrt  of  Appeals  of  the  Province' 
of  Quebec  at  Montreal  in  March  mi,  ila  case  Jn  whi^  one  Labrie,  ajnarrio.l 
man,  was  tried  for  living  and  cohabiting,  in  conjugal  Union,  with  Rosa  Aili 
Martin,  the  wife  of  Joseph  B  Martin. 

Proof  was  made  of  the  faci  of  cohabitation  and  of  the  parties  being  mairii'.l 
to  other  |)er8on«.  It  was  claimed,  however,  by  the  defendant's  counsel,  Mi 
Ht  'Pierre,  that  there  was  no  offence  upon  which  a  conviction  coulrfbe  legally 
sustained  ;  that  the  clause  "  who  lives,  cohabits,  or  agrees  or  consftftts  tAllive  oi- 
cohabit,  in  any  kind  of  conjugal  union  with  a  person  who  is  matnel  to  Miothcr 
or  with  a  person  who  lives  or  cohabits  with  another  or  oti  """' 

conjugal  union"  was  aimed  at  the  repression  of  Mormi 
from  the  Edmund's  Act  in  the  United  Slates ;  that  it  was 
mere  immorality  but  only  applied  to  Mormons  and  the  lilci 
together  go  through  a  .marriage  of  some  sort,— a  '}«6i^\ 
to  l«e  l>inding  uport  them.  -    .     m[i-i, 

to  any  (jne  who,  being 
Kljit  with  another  m-arriwl 


For  the  Crown  it  was  contended^that  thtf  lav 
married,  cohabited  or  agreed  or  consented '" 
l)erson.  > 


The  defendant,  being  found  guilty,  Mr.  Justice  Baby  reserved  the  point- raised 
by  the  defence. 

The  late  Chief  Justice  porion,  in  delivering  thejudgment  of  the  court,  quashinL' 
the  conviction,  said,  that  it  wa?  apparent  from  the  Act  that  there  must  be  some 
form  of  contract  between  the  parties  which  they  might  suppose  to  be  binding  on 
thein,  but  which  the  law  was  intended  to  prohibit,  and  that  in  this  case,  tlieic- 
fore,  there  was  no  offence  shewn  within  the  meaning  of  the  law.  1 1 ). 


Pre*r  of  poly«w*y.— Article  706,  posl,  provides  that,  "  in  the  case  of  anv 
indictment  under  section  278  (ft),  (c),  and.(d),  no  averment  orproof  of  the  method 
in  which  the  sexual  relationship  charged  was  entered  into,,  agrlled  to,  or  eon- 
Ronted  to,  shall  be  pecessary  in  any  such  indictment,  or  upon  the  trial  of  tliu 
jMjrson  thereby  charged  :  nor  shall  it  be  necessary  upon  such  trial  to  prove 
carnal  connection  had  or  intended  to  be  had  between  the  persons  implicated." 

.    Where,  in  a  prosecution  for  polygamy,  the  proof  of  the  polygamous  marriage 
consisted  of  the  confessions  of  the'accused,  and  circumstances  tending  to  corro-) 
borate  the  confessions^  the  evidence,  on  conviction,  was  held  sufficient  tc  support 
thi)  verdict.  (2)  ,  "  ,         "^ 

2*70.  NoleiniilMttoii*rm»rrlaK«wltboa<Uiwftilaatkorll7. — Every 
one  is  guilty  of  an  ihdictable  oifenco  and  liable  to  a  fine,  or  to  two 
years' imprisonment,  or  t<^  both  .who — 

■  (a.)  without  lawful  autl^rity,  the  proof  of  which  shall  lie  oh  him, 
^lemnizes-or  pretends  to  sbiemnize  any  marriage  ;  or 

(6.)  procures  an 
^^uch  ponion  is  not ' 
or  knowingly  aids 
ES.C,  c.  161,  8. 


lemnize  any  niiarriage  knowing  that 

orized  t<V|^lmniz(»  i^ch  marriage, 

rson  infpVorming  such  ceremony. 


No  prosecutibn  for  any  offence  under  this  article  can  be  commenced  after  tlie 
expiration  of  two  year*  from  \\.%  commission.    (See  t^rticle  55 16,  post. 


280.  a*lMMilHit|*M  of  wfmrwtmsfi  —mtnvj  to  tow. — Every  one  in 
guilty  of  an  indictable  offence  and  liable  to  a  fine,  or  to  one  year's 


^■^ 


(1)  Reg.  V.  Labrie,  ^.  L.  R.,  T  Q  B.  21 1. 

(2)  U.  8.  V.  Bassetl,  4Ulah  Supr.  Ct ),  13  Pac.  Rfp.  237. 


imnrisonment,  ^ 
wilAiUy  solemnize 
province  in  which 

\2Sl,  Abdaetioi 

,  an  indictable  oflren< 

,  with  intent  to  mar 

or  not,  or  with  ic 

carnally  Jtnown  by 

woman  of  any  age  i 

3S8.  Ab«aetloB 

able  offence  a^d  lii 
intent  to  marry  oi 
cause  Iny  woman  t 

(a)  from  motives 

»ny  such  Woman  of 

equitable,  present  c 

an^  real  or  person 

rbeiressor  presumpti 

(b.y fraudulently  t 
•being  under  the 
against  the  will  o: 
having  the  lawAil  , 
carnally  know  her. 

'  2.  EvQiy  one  conv 
incapable  of  taking  a 
feal  or  personal  pro 
interest,  or  which  coi 
kin  ;  and  if  any  such 
such  conviction,  be  se 
jurisdiction,  upon  ar 
General  appoints.'  ^ 

It  will  bo  seen  that  a 
uuder  age,  whether  man- 
so  as  to  protect  her  fhm 
detention  against  her  wil 
cause  her  to  be  married  ( 
interferes  witliher,  liable 

If  the  woman  ti^taken 
•fterwards  reftise  to  conti 
against  her  will,  he  is  pun 

If,  after  having  been,  in 
be  afterwards  mafried  or  i 
own  consent,  the  offence 
above  enactment ;  for  the 
by  having  prevailed  over  t 


(1)  See,  also,  1  Hawk.  o. 
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an  indicUlJX^'lKlK  fo.'XT^fe''^^    i«  guilty  of    < 
.  with  intent  to  marry  or  camaliri/nr.r!f   '^         'mpnsonnSent  who, 
or  not,  or  with  intent  to7S  „  """^  '^^  "'''"^'  ^^^^^^^  married 
carnally  kn^wn  by  a^y  oth^r^^J  1?^  *^  ^'  "«™ed  to  or 
woman  of  any  a/agaiL Ter  ^^5.8  C   c.  'leJfa'i,^'**""  '"^ 

ahte®off;n*c^rdTabL'"to''fo:^^         ??"  •«  .«"''*y  °f  «°  'n*ct- 
intent  to  ma^?  or  o^rnallv TSTw  ff "  "«Pri«onment  who,  with 

oau.  »ny  woma^n  ^rm^lirHfecSLrSS^ylt  ^^^ 

an[Vacftmafo?:{vT.who^'*"*^  °'  '^^^'^^  'V^'"'  ^- «"« 
equ^itable,  p'Cn/or  fut^raLirTonSS  "^'''^^^  '^^"^  ^^       ' 
an^  real  or  pei^onal  e8tat™'ci  who  ^  a  p^Zm?«  T''"^""*'  '° 
^^.resaor  presumptive  ne.t  of  Al^/^S:^  ^^n^l^T,  -  ^ 

agaiSst  the  will  o?  her  SrT  SV  or 'of  anv^l"'^''"  ''"'^ 
J3ytoX'----^-^-^-'^'wy/^  - 

pdiction,  up;,n  TnX^ZLT^:^Z^n^T^Tr^''' 
General  appoints.  ^:S^  t  162,  b.  42.       '"^°^  °*^*'>«  Attorney 

cause  her  tS  be  married  or  ^raawCwnb^^  ''=*"'''«•••  »'•  ^ 

.SrdT^Ko'^c'o^nLTJ^iih"  tt  rnt'^lir^S  ^er  oi  con.n,  but 
ag«.n«t  her  will,  he  is  punishable,  under  aS'j'st  Sr  8uc"h  SelS^'f^''"'  ' 

own  consent,  the  offence  will    sti|[  be  ^mkt.H  tl*'"'?^'*"'''*"''  ^'"»  ^^^         ' 
above  enactment ;  for  the  offender  is  not  t^^,^  r  J,!' uTk-  ^♦^   '"^«  °^  »« 
b^^havng  prevailed  over  the  weak^sya  rm'^fn  Smte  oSgS^^rgS 

'  (I)  See.  also,  1  Hawk. 
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^V  ' 


^40.  atwaiiMrbr  p'lekiocks,  etc. — Every  one  is  guilty  lof  an  indic- 


table offence  and^  liable  to  fourteen  veare'  in^prisonment  who,  by 
ineans  of  any  picklock,  false  key  or  other  instrtiment  steals  anything 
from  any  receptacle  for  property  locked  or  otherwise  secured. 


347«  siMUiic  mnnnnicitarM,  «te. — ^Eveiy  on^ is  guilty^of  an  indic- 
table offence  and  liable  to  five  years'  imprisoninent  who  steals  to 
the  value  of  two  dollars,  any  woollen,  linen,  hemben  or  cotton  yarn 
.  or  any  goods  or  articles  of  silk,  woollen,  linen,  cotton,  alpaca  or  mohair' 
or  of  any  one  or  more  of  such  materials,  mixed  with  each  other  or 
mixed  with  any  other  material,  while  laid,  pilled  or  exposed 
during  any  stace,  process  or  progress  of  manufact|are.  in  any  build- 
ing, field  or  other  place.    E.S.C.,  c.  164,  s.  47.         , 

84S«  FmndalenUy  dlsposlnc  of  coods  entniated  f^r  manafKctnre.- 

Everjr  one  is  guilty  of  an  indictable  offence  and  liable  tg  two  years' 
imprisonment,  when  the  offence  js  not  within  the!  next  preceding 
section,  who,  having  been  intrusted  with,  for  the  pttrpose  of  manu- 
facture or  for  a  special  purpose  counectecf  with  maniifacture,  or  em- 
ployed to  make,  any  felt  or  hat.  or  to  prepare  oi*  work  up  any 
woollen,  linen,  i)iptian,  cotton,  iron,  leather^  fur,  heinp,  flax  or  silk 
or  any  such  materials  mixed  with  one  another,  or  having  been  so 
intrusted,  as  aforesaid,  with  any  other  article,  materials,  fabric  or 
thing,  or  with  any  tools  or  apparatus  for  manufacturing  the  same 
fraudulently  disposes  of  the  same  or  any  part  thereof  E.S.C.,  c  I64' 
s.  48.  '   •       1 

849.  BtMdlnK  from  alilp*,  wlwrrM,  Ac— Every  oue  is  guilty  of 
an  indictable  offence  and  liable  to  fourteen  years'  imprisonment 
whor— 

(a.')  steals  any  goods  or  merchandise  in  any  vessel,  barge  or  boat 
of  any  description  whatsoever,  in  any  haven  or  in  any  port  of  entry 
or  discharge,  or  upon  any  navigable  river  or  canal,  or  in  any  creek 
or  basin  belonging  to  or  communicating  with  any  such  haven,  port 
river  or  canal ;  or  j..^^ 

(6.)  steals  any  goods  or  merchandise  froin  any  'dock,  wharf  or  quay 
adjacent  to  any  such  haven,  port,  river,  canal,  creek  or  basin.  ESC 
c.  164.  s.  49.  y^  '  '   ' 

This  article  is  to  the  same  effect  as  section  63  of  24-25  Vic,  c.  90, 

It  appears  that  the  "  goods  "  or  "  merchandise  "  mentioned  in  this  article 
mean  such  goods  and  merchandise  as  are  usually  lodged  in  vessels  or  on  wharves 
or  quays.  |1|  The  luggage  of  a  passenger  going  by  steamboat  is  within  the 
enactment.  (2) 

The  words  of  the  article  are  "  in  any  vessel,"  etc. ;  and,  therefore,  in  order  to 
brmg  an  offender  within  its  terms,  it  will  be  immaterial  whether  or  not  the 
defendant  has  succeeded  in  getting  the  goods  away  from*  the  ship,  if  then?  has 
been  a  sufllcieut  asportation  to  constitute  theft ;  but,  in  order  to  bring  11  case 
within  clause  {b)  of  the  article,  it  will  be  necessary  to  prove  more  than  a  simple 

(t)  R.  V.  Grimes,  Post.  79  n;  R.  v.  Leigh,  1  Leach,  52. 
(2)  R.  V.  Wright,  7  C.  4  P.  159. 
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See  article  3  (dd), 
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offence  and  liable 
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352.  stealing 

Steals,  or  unlawful 
thing  deposited  in 
and  liable,  on  sum 
not  exceeding  one 
and  for  a  subseque 
imprisonment  with 

358.  l>Mtrojrla{ 
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See  article  3  (g),  ih\ 
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security." 
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(t)  Arch.-Cr.  PI.  4  By  4 
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STEALING  WRECK.  ,  .  gjg 

the  case  of  an  mdiclment  for  stealing  from  the  i;erson.  " |j  '  ""°^  '°'°°«'-  "^^  *" 
c.  81;  a  36  (c).  "ipneonment  who  steals  any  wreck,  B.S.C., 


See  article  3  (dd,,  ane,  for  the  deOnition  of  "  wreck." 


offen^  and  liable  to  fourt^^;;;?!^^  "  ^^'^^  "^""  '^dictable 
in  or  from  any  railway  station  or^uSfnTT"*  ^^«  ^^als  anything 
orjehide  of  any  kinj  on  any  iflwly"^'  ^"'"^  ^">'  engine,  Ldef 

3*''2*  stealing  Ihln^a  d 

Steals  or  unlawfully  imTe^r^rnTT^^'Z""''~l^''^'^  ^'^^  ^ho 
thing  deposited  in  or  iear  any  Indil„ '  °L'^*«'j,'^'^««'  article  or 
andTiabfe,  on  summary  conviction-  for  f7  !^  ^"''^^  ^^ »"  oflfence 
not  exceeding  one  hundred Sare<;r  to  thr«/  ''fu'^""  to  a  penalty 
and  for  a  subsequent  offence  to  the  imeZir"^'  imprisonment, 
imprisonment  with  hard  labour     E^^'^Te^B*  98  *"*  '^'^  °'"''*^' 

coSo^TbS^ 
ji>,,5a/tw6fe«cMnY«,  /es^am«itory  Sfllj        .  «*^«  or  lands,  or  any 

doIul'SfeV^SronST^'^'l  P"°'«'''^^'e  under  article  323   of 
documents  under  article  32°5Xr'     '  """''  ''*'  ""^  onudidal  or  official 

ofanindiSwro'S;~a^^*bTe  to''^':r'*'*~~P.'^"'7  «»«  «  guilty 
for  any  fraudulent  purpoS  Se  ibtlr^  r*""  imprisonment  who^ 
thing  capable  of  bei^g  Ken        '         "^'  ''^"'°^««  «^  conceals  any ' 

ofan  indictable  offence  anTlKbr't'o?^^'^''"";^^''^  «"«  i«  guilty 
having  obtained  eteewhero  thSn  in  rZ!f  ^^'^  imprisonment  who 
which  if  done  in  Canada  would  l,«^**^*  *°7  property  by  anfact 
P-perty  into  or  hrthe*  ZMn'S^nZ"  r1  P  '^^[^^P^-^ 
Thio  rt-  I   t  '  -"-o-i^.,  c,  164,  s.  88. 

(I)  Arch.-Cr.  PI.  4  gy  47, 


'h^,/  .-     r 


Wv   ">'..    . 


^     "Ul^L^y  '^  Trt^^jQi^    ^  ^^^^'^^^'WS^-iF.'fW "^jir^tytg 


"    sJ^   V  ■/     \*  ~,} 


■♦,' 


814 


CRIMINAL  CODE  OF  CANADA. 


( 


See  article  314,  ante  as  to  receiving  in  Canada  goods  stolen  or  obtained  out 
of  Canada,  by  any  indictable  olTence. 

3{SO*  StcaUnar  tmnca  not  otli«rwla«  provided  for. — Every  one  is 
guUty  of  an  indictable  offence  and  liable  to  seven  years'  imprison- 
ment who  steals  anything  for  the  stealing  of  which  no  punishment 
is  otherwise  provided  or  commits  in  respect  thereof  any. offence  for 
which  he  is  liable  to  the  same  panishment  as  if  he  had  stolen  the 
same. 

i.  The  offender  is  liable  to  ten  years'  imprisonment  if  he  has  been 
previously  convicted  of  theft.    B.S.O.,  c.  164,  ss.  5,  6  and  85. 

See  article  628,  post,  as  to  requirements  in  Indictment  charging  t  P»evious 
conviction,  and  article  676,  post,  as  to  procedure  thereon. 

3S7«  Additional  p«BlBbmeat  wbea  ▼»!■«  oxecod*  two  kandred 
doiiMM. — If  the  valuM#f  anything  stolen,  or  in  respect  of  which  any 
offence  is  cooimitted  for  which  the  offender  is  liable  to  the  same 
punishment  as  if  he  had  stolen  it,  exceeds  the  sum  of  Jwq  hundred 
dollars  the  offender  is  liable  to  two  years'  imprisonnieinplEi  addition 
to  any  punishment  to  which  he  is  otherwise  liable  fcMr  a^h  offence 
B.S.C.,  c.  164,  s.^6.  >:-':^C^ 
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OBTAININa    PROPERTY    BY    FALSE    PRETENSES 

AND  OTHER  CRIMINAL  FRAUDS  AND 

DEALINGS  WITH  PROPERTY. 

FALSE  PRETENSES. 

358«  DoflmitioB. — A  false  pretense  is  a  repruentation,  either  by 
words  or  otherwise,  of  a  matter  of  fact  either  present  or  past,  which 
representation  is  knoivn  to  the  person  making  it  to  be  false,  and 
which  is  made  with  a  fraudulent  inient  to  induce  the  person  to  whom 
it  is  made  to  act  upon  such  representation. 

2.  Exaggerated  commendation  or  depreciation  of  the  quality  of 
anything  is  not  a  false  pretense,  unless  it  is  carried  to  such  an 
extent  as  to  amount  to  a  miudulent  miBrepreaentation  of  fact. 

3.  It  is  a  question  of  fact  whether  staoh  commendation  or  depre- 
ciation does  or  does  not  amount  to  a  fhradulent  misrepresentation 
of  feet.     ^ 

The  above  article  is  in  the  exact  words  of  section  270  of  the  English  Draft  Code. 

SSV*  PaalskMoat  for  oktalalav  kj  Ailae  pm«mmm — ^Every  one  is 
guilty  of  an  indictable  offence  and  liable  to  three  years'  imprisonment 
who,  with  intent  to  defraud,  by  any  false  pretense,  either  directly  or 
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FALSE  PBETENSES.  i  ' 

As  stated  by  the  Rovni  r 

The  cases  already  cited  iinH«,.i.    ..  ^'    '' 

aentationK  the  iSl  ?,^r'*='i?'=«P"°°  fraudu  emlv  |S!*;  ^^  *'">  ^is 
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his  power  by  such  base  means.  (I)    Even  if  she  be  taken  away  and  married 
wilh  her  o«n  consent,  yet;  it  seems,  that,  if  this  be  effected  liy  means  of  fraud 
It  would  still  be  within  the  law ;  for,  she  cannot,  whilst  under  the  influence  of 
fraud,  be  considered  a  free  agent.  (2) 

It  has  been  hold,  heretofore,  that  the  woman,  though  married  by  her  abductor 
is  a  competent  witness  against  him,  on  the  ground  that,  though  she  may  be  iiis 
wile  de  facto,  she  is  not  so,  de  jure ;  (3)  but  there  can  be  no  doubt,  upon  thi& 
point,  now,  under  the  Canada  Evidence  Act,  1893,  sec.  4,  post,  which  renderi 
every  accused  person's  wife  or  husband  competent  as  a  witness. 

With  regard  to  article  282,  the  first  part  of  it  (a)  has  reference  to  the  taking 
away  or  the  detaining  of  any  heiress  of  any  age,  against  her  will,  such  talcing 
or  such  detention  being  from  motives  of  lucre,  and  with  intent  to  marrv  or 
carnally  know  her  or  cause  her  to  be  married  or  carnally  known. 

As  this  clause,  (a),  of  article  282  relates  lo  and  punishes  with  fourteen  years 
imprisonment,  the  abduction  or  detention,  from  motives  of  lucre,  of  a  woman 
of  any  age,— having  an  interest  in  some  property,— with  intent,  etc.,  and  as 
article  281  relates  to  and  punishes,  in  the  same  way,  the  abduction  or  detention 
of  a  woman  of  any  age,— ij-helher  rich  or  poor,  heiress  or  ntt  heiress,— with 
intent,  etc  ,  and  without  regard,  as  a  matter  of  course,  to  any  motives  of  lucre 
It  would  seem  that,  if  the  prosecutioa  should  be  unable,  in  the  case  of  an  heire.ss' 
to  make  proof,  either,  of  the  defendant's  mercenary  motives,  or  of  the  faets  which 
constitute  the!  woman  an  heiress^  so  as  to  bring  ihe  case  within  the  terms  of 
clause  (o)  of  larticle  282,  ,ihe  defendant  could  be  convicted  under  article  28! 
without  the  necessity  of  making  aijy  such  proof. 

As  the  punishment,  for  the  forcible  abduction  or  detention  of  a  woman  u;i7/i 
tnlent,  etc.,  is,  under  the  terms  of  the  two  articles,  281  and '282(0),  the  same 
whether  sh«  be  an  heiress  or  U  pauper,  and,  as,  under  article  281,  the  heiress  — 
asauiotjwn,  simply,— may  prosecute  and  punish  her  abductor,  independenilv 
of  and  without  proving  her  riches  or  his  motives  of  lucre,  the  special  value  oV 
article  282,  in  regard,  at  least,  to  the  case  contemplated  by  clause  {a\  seems  to  ' 
lie  m  the  e.\tra  provision  contained  in  the  second  sub-section  of  the  article 
whereby  the  offender  is  rendered  incapable  of  taking,  even'  hy  njarn'inir  his  ' 
victim,  any  estate  or  interest  of  any  kind  in  her  property.  v 

With  regard  to  clause  (b)  of  article  282,  that  clause  is  for  the  protection  6f  an 
heiress,  under  age,  against  being  either  fraudulently  allured  from  or  taken 
away  or  detained,— with  or  without  her  own  consent,— oul  of  the  possession 
and  against  the  will  of  her  parents  or  guardian,  with  intent  to  marry  or  carnellv 
know  her  or  cause  her  to  be  married  or  carnally  known. 

In  order  to  constitute  the  offence,  it  is  not  necessary,  under  either  of  the  above 
articles,  that  there  should  be  an  actual  marriage  or  a  defilement. 

The  taking  away  or  detaining,  against  Che  woman's  will,  or  in  the  case  of  a 
minor  heiress,  the  fraudulent  allurement  or  the"  taking  or  detaining  against 
the  will  of  the  parents  or  guardian,  coupled  in  either  case  with  the  intent  to 
marry  or  carnally  know  the  woman,  or  have  her  married  or  carnally  known 
constitute  the  offence ;  and,  upon  an  indictment  .under  clause  \b)  of  article 
282,  it  is  not  necessary  tcstiow  that  the  accused  knew  that  the  woman  was  an 
heiress,  or  bad  an  interest  in  any  property.  (4) 

The  intent  may  be  proved  liy  the  acts  and  declarations  of  the  defendant,  or  it 
may  be  infered  from  the  circumstances  of  the  case'.  (5) 


(I;  Fulwood's  case,  Cro.  Gar.  488;  Swendon's  case,  5  St.  Tr.  450 ;  I  Hale,  660 

(2)  p.  V.  Perry,  i  Hawk.  c.  41,  s    13;  t  Buss.  Cr.  710;  H.  v.  Wakefield, 
Uncaster  Assizes,  1827,  2  Lew.  279 ;  Arch.  Cr.  PI.  A  Ev.,  21  Ed.  802. 

(3)  I  Hale,  661  ;  Browns  case,  Ventr243 ;  3  Keb.  193 ;  H.  v.  Wakefield, sunra. 

(4)  R.  V.  Kaylor,  I  Dor,  Q.  B.  364  ;  Bur.  Dig.  157.  ^ 

(5)  R.  V.  Barrett,  9  C.  4  P.  387. 


(1)  R.  V.  Oliver,  10  Cox,  4 

(2)  R.  V.  Mycock,  12  Cox, 
„  (3)  H.  V.  Hibbert,  L.  R.. 
Green,  3  P.  4  p.  274 

p<4|I^Hawk.c.II,..,4;, 
(5)  R  V.  Hopkins,  C.  «  Mi 
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4rp^%uatrfta",r/o:[£S^^^^  ":«  «^ove  artiCes  a  v«„,ict 
an  attempt,  if  the  evidence  warmn  s-tt  and  fn  ,h  ".'^'"«  "j«  "'=°"««d  »''"ty  of 
w>th  seven  yearsMmprisonmentSriVtS  528  «*  ,'"''\'"'  """y  *»«  P^n'shed 
of  article  / 13,  be  convicted  of  a  common  aiaS'  ^       "^      '"''^' '"  P""«"i°c« 

five  years'-imprSrnr^£f^,^,^X^^^^^^^  offence  an^dliabTe  to 

any  unmarried  girl,  being  «X  the  aa^nf^^  "^""^^  *°  '^  ^^''^^ 
Fsseesion  and  against  the^l  of  hfiffal"*''"" ^T^'  °"*  «f  the 
other  person  haviSg  the  fa:fr^are  o\"chtg:Thr ''"'  ^'*  ^'  ^"^ 
or  at  iU^r^gStSt;;?^  «^^^  ''  takir^ifh^r  ownconsent 

^  Of j:r':K'£|;^:!s^- .^-^'^  t.^ 

The  first  clause  of  this  articifl  iQ  ♦/>  fk^  „„ 
the  subject,  (24.25  Vict.,  c  loo'  I  S.^'*"  "*•"«  «"^«°'  "  ^he  Imperial  Statute  on 

'Tf:^:^^^  Po-sionofher        . 

defendant,  although,  morally,Umay  beTis  d.f.v/^^"  subsequently,  goes  lo  the 
P^f^ss""?.  his  notdoing  so  is  nolKgemeS  K^ 

.r iX'S''  P-S^:indt"r^^^^^^^  <--«  the  house  ;:    a 

s  111  in.her  father's  poWessionwitZ  th«^l/  home  again,  she  is,  in  that  case 
she  is  So  out  of  her  fiither's  ho'u^  t«m^n  meaning  of  the  statute,  and  if  whiTe 
away  with  him  he  Isguilty  o?  t^e  aKSy'li ''''"'''"'  '"^""^^^  '»«^  '^^n 

.oShtrilrSl^  -f .  a«7  taking  her  with  him 

where  he  had  met  her.  she  going  home  to  hHr*f«?K  '"''k^  '^'"'  '"^'"  »"**  "e"  her 
It  was  held  that,  the  defendLt,  Vho  Ld  J.«I  '„        °"'''  ^'"^'^  s^e  lived, 
who  the  girl  was  nor  whether  she  had  a  f«t?«n  r  ?°  ^°*'"''y  '">«'  <l*d  not  know 
™t«d  "fan  offence,  against  fee  55  of  jVS^^^^^^ 
rewon  to  beheve  and  didjiol  believe  her  to"bJrri-offhe?oir^^^^  "'  ''*'*  °° 

.a&S-I^Vtt-^^^^^^^  Of Kp^rivVSfi  IJ;"««'«--  --^^ter     " 

o.iSrh^?^U2utToZ^f  ^L'an'dT^  '°  "  """^  '=-•««  Of  life,  by  per 

(1|  R.  v.  Olilier,  10  Cox,  k6t 

2)  R.v.  Mycock,  I2C0X,  28. 

(5)  R.  V.  Hopking,  C.  d  Mar.  254./  ^  - 
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be  said  to  bd  taken  away  against  the  mother's  will  within  the  meaning  or  this 
law.  (I)  . 

It  should  be  proved  that  the  girl  was  und^^  sixteen  and  unmarried. 

It  has  been  held  to  be  no  defence,  (2i  and  it  is,  by  the  third  clause  of  the 
above  article,  expressly  declared  that  it  is  immaterial,  that,  the  oflenrler  believed 
the  girl  to  be  of  or  above  the  age  of  sixteen. 

It  has  been  held,  and  it  is  so  declared  by  the  second  clause  of  the  above  article 
that  the  consent  of  the  girl  is  immaterial ;  and  the  taking  need  not  be  by  force 
actual  or  constructive :  nor  is  it  any  legal  excuse  o^' any- answer  to  the  charge 
that  there  is  an  absence  of  any  corrupt  motive,  or  that  the  defendant  mac^  use 
of  no  other  means  than  the  commbn  blandishments  of  a  lover,  to  induce  the  girl 
to  elope  with  and  marry  him.  (3)  And  so,  where  the  defendant  went  in  the 
night  to  the  girl's  father's  house,  and  placed  a  ladder  against  her  wuidow.^'aiui 
held  it  for  her  to  descend,  which  she  did,  and  eloped  with  him,  this  was  hehl 
to  be  a  "  taking  out  of  the  possession  of  her  father,"  although  the  girl  horseir 
had  proposed  the  plan  to  the  defendant.  (4) 

Where,  in  another  case  the  girl  was  persuaded  by  the  defendant  to  go  away 
with  him  from  her  f<|ther's  house,  without  her  fathe^  consent,  and  she  accord- 
ingly left  home  by  a  pre-arrangement  between  ihtiyand  went  and  met  the 
prisoner  at  an  appointed  place,  without  any  innPvn  of  going  back  to  her 
father,  this  was  held  to  he  a  taking  of  the  girl  out  of  her  father's  possesstlon 
since  up  to  the  time  of  her  meeting  with  th%  d»£e|idatat,  as  appointed,  she  had 
not  yet  absolutely  renounced  her  father's^  prOteicti«D,  and  was  still  in  his  con- 
sUiictive  possession.  (5) 

/^The  defendant,  by  arrangement  with  the  girl,  met  her  and  stayed  with  her 
away  firom  her  father*s  house  for  several  nights,  sleeping  with  her  :  the  jury 
found  that  the  father  did  not  consent  to  this,  and  that  the  defendant  k'ne^  he  , 
did  not ;  and  they  also  found  that  he  took  the  girl  away  with  him  in  order  to. ' 
gratify  his  passions  and  with  the  intention  of  then  letting  her  go- home,  and  not 
with  any  intention  of  keeping  her  from  her  home  permanently ;  and  the  conviction 
under  these  circumstances  was  held  right.  (6) 

The  defendant,  by  promises,  induced  a  girl  to  leave  her  father's  bouse  and.Iive 
with  him  ;  and  it  was  held  that  he  coijld  be  convicted,  under  this.law,  although 
not  actually  present  or  assisting  the  girl  when  she  lefl  her  father's  roof  i7| 

A  girl  who  is  employed  as  a  barmaid  at  a  distance  from  her  father's  house  is 
under  the  lawful  charge  of  her  employer  and  not  in  the  possession  of  her 
father,  and,  therefore,  an  indictment  will  not  be  for  taking  her  out  of  her  father's 
(8)  • 


A.,  a  girl  under  sixteen,  who,  with  her  father's  consent,  ^as  under  the  care 

of  B.,  her  uncle,  was  allowed,  by  B.,  to  dine  at  the  bouse  of  C.'the  hu$band  of 

B's  sister.    C.  took  A.  for  a  drive  and  stayed  over  night  with  her,  at  a  hotel, 

where  he  debauched  her.  The  next  day  he  left  her  at  B's.  Held,  that  B.  had  the 

•  .   lawAil  care  of  A.,  and  that  she  was  unlawfiilly  taken  out  of  his  possessiun  by  C.  |9| 

(1)  R.  v.  Primelt,  I  P.  4  F.  50. 

(2)  R.  V.  Robins,  I  C.  4  K.  45B ;  R.  v.  Booth,  12  Cox,  2.'JI ;  R.,v^  Prince,  L.  R., 
2  G.  G.  R.,  154 ;  44  L.  J.  (M  G.)  122.  See  full  references  to  Reg.  v.  Prince,  in 
remarks  of  Wills,  and  Cav«,  /J.,  in  the  case  of  Reg.  v.  Tolson,  an/«  pp.  M 
and  207.  .         - 

J  (3)  R.  V.  Kipps,  4  Cox,  167 ;  R.'V.  Booth,  12  Cox,  231 ;  R.  v.  Tursleton,  I  Lev. 

•  ^257  ;  1  Sid.  387 ;  2  Keb.  32.  ' 

■^     (4)  R.  V.  Robins,  1  G.  4  R.  456. 

(5    R.  V.  Mankleton,  Dears.  159 ;  22  L.  J.  (M.  Cf.k,  rt5. 

(6)  R.  V.  Timmins,  BelK  376. ;  30  L.  J.  (M.  G.)  45.     >■ 

(7)  R.  V.  Robb,  4  F.4  F;  59  ;  Arch.  Gr.  PI.  4  Ev.  21  Bd.  805. 

(8)  R.  V.  Henkers,  16  Cox,  257  ;  Arch.  Cr.  PI.  4  Ev.  21  Ed.  806. 

(9)  R  V.  Mondelet,  21  L.  C.  J.  154  ;  Bur.  Dig.  258. 
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2.  Nothing  in  1 
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indictebl/oSS'a';"^^^^^  is  guilty  of  an 

tntmfto  drprive  any  parent  or  guai^iiS  or  oS^"""""!^^^  «"^^ 
lawful  charge,  of  any  child  un^^r^h^L       irf^  ^^^  having  the 

on  the  person  of  such  child,  unk^JIy-         ""^  '"'^^'^'  "^"^  «^ 
(a.)  ta,ces  or  .„^.c«  away  o.  detains  any  such  child  •  or 

deit^wfffrXJtSId*?"'"'  '^"^  ^"^'  ^''"^  W,„,ittphave  been 

the  child.     RS.d,  c.  162,  8.  4f  *  "^'^^  '^  ^'^^  posseasioirof 

The  English  statute., (24-25  Vi/<  n  inn  c»  . 
fraud,  lead  or  take  awav  or  rt„;'„  ""'  ^•.^>'  '^''s  'he  words  "  by  forcP  nr 
'■receives  pr  harbore."  i^iceot  for  tL^nn"'*"^  "^"y"  «»  ^ell  as  the  words 
the  same  in  effect  as  ihe  EngR  XtJte    ""^°"'  """'  '°**''='"«1  this  artX  i^ 

thi^h^°a:tv^s•b'eerxcedT^^ 

afterwards  missing,  and  could  not  be  d  sco"e/S  -hh^k'  Pfr""'^'  s^'-^ice,  was 

^ad  possessfon  of  the  child.ffi^^tWy  '^^e:ZZZ^di^1^^  '"" 

In  an  American  case  it  was  bulii  »ho»  ™i. 
leaves  her  husband,  taking  hir  twlyeai,w  TiM*  ^!f'  ««Pa'-«tes,,./rom  and 
her  husband,  by  another  ,^rson,  and^the^hSl  JS;  tf'^K*'  "««'«'«*''"  leaving 
to  be  in  the  custody  and  under  the  coXol  of  tho  w1?„  "°/l'^P"™"°"'  continue! 
.h!!"  V^^^^!'!  ''"^''*°'l  «  not  guilty  of  uniiwfi^  V  ir^'-''^  P^T"  »»  ^^^^istin  J  , 
tlie^mfant  child,  which  the  mothi  oo^AtJju-.^'KMrer'S.^^^'^rporl^ 

£St^X7ratS.\SiV^^^^^^  supreme  Court. 

.dktraent,  omitting  these  essential  iSStsofthl^^^  its  person,  an  in- 

and  that  an  agrewnent  between  a  faT^rnad  nth«?  '  ^»« '^'«»y  defective ; 
possession  of  his  child  is  not  a  rrim  «ai  1  •  °"'®'^  persons  to  get  neaceabln 
.agreed  on  or  used  to  acUSithXTr  '  SSsr'C'rr  ''?"'*'""'  "^'""'^ 
Ira  Myers  and  his  mother  were  chaiwenSh  Lv^a  defendants  in  that  case, 
kidnap,  decoy  and  carry  away  a  chU^  un!l«r  .h!  ^;  T'""  ""'^^s.  conspired  to 
Myers,  and  for  having,  in  pnriuanc^  of  «./h  ^  *"^""'°'  <""*  authority  Sf  JesM 
her  possession.  The  defecTS  the  Cour^rS^'  '*".«'»  ""«  ^hili  S 
among  others,  that,  it  did  not  Se  that  the  p^.m  "**  ?  .""«  indictment  were 
nor  that  the  aecused  intended  toTpriv'  itS  n«^nf.*«?'  '\"J*^'' '«"  y^""  of  ag" 
charge  of  the  chiltf  of  the  possession  nnr  .!f  F^^^^**  "*'"  *'"'"'■  Persons  in  la wfu  • 
hut  in  turning,  from  the'^SSHA  tI^ndtV„f"^/."'*='u«  "boutiu  person 
i^Tl-i/^«*'^'-8«'»''«Gou?rrVnd\tacc^^^^^  "'".P™"'  °"^d  ",^   . 

I^he  child,  and  that  the  other  persons  assisted  h.minA?'^'"^  '* '"'  ""e  father  of 


/ 


^./^i^^aS^fel;' 
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peaceable  possession  of  his  own  child  it  was^no  otTence  to  agree  to  aid  him  in 
doing  so,  there  being  no  unlawful  means  agreed  upon  or  used  to  accomplish 
their  purpose  ( I ). 


PBIVILBGBD 


PART  XXIII. 


DEFAMATOEY  LIBEL. 


289.  DeBniMon. — A  defamatory  libel  is  matter  published,  without 
legal  justification  or  excuse,  likely  to  injure  the  reputation  of  any 
person  by  exposing  him  to  hatred,  contempt  or  ridicule,  Orxiesigned 
to  insult  the  person  to  whom  it  is  published. 

2.  Such  matter  may  be  expressed  either  in  words  legibly  marked 
upon  any  substance  whatever,  or  by  any  object  sfgnifying  such 
matter  otherwise  than  by';word8,  and  may  be.  expressed  either 
directly  or  by  insinuation  or*  irony. 

286*  Publishing  a  libel  is  exhibiting  it  in  public,  or  causing  it  M) 
be  read  or  seen,  showiifg  or  delivering  it  or  causing  it  to  be  shown 
or  delivered,  with  a  view  to  its  being  read  or  seen  by  the  person 
defamed  or  by  any.  other  person.  ... 

Article  285  contains  the  same  deUnition  of  libel  as  that  cotatained  in  section 
2%7  of  the  English  Draft  Code,  the  O0ly,.diflrerence  being  that  tke  latter  has  the 
word  fi calculated"  in  place  of  the  word  "  likely  appearing  above  in  italics; 
and,  with  the  exception  of  a  few  variations,  mostly  verbal,  the  whole  of  the 
articles,  ^except  alrticle  291),  of  this  part,  down  to  and  including  article  .102, 
post,  are  identical  with  the  corresponding  sections  of  the;  English  Draft  Code. 
With  regard  to  their  deflnitioij  of  libel,  the  Royal  Commissioners  say,  in  a 
marginal  note,  that  it  is  ■'  the  existing  law,  tlie  criminality  of  libel  depending 
iy)on  Its  tendency  to  produce  a  breach  of  the  peace  " ;  and,  in  anothjernote,  they 
say,  ill  reference  to  privileged  com'mnnications,  that,  <<  Sections  229  to  237, 
Inclusive,  (corresponding  with  our  articles  287,  288,  289,  290,  292,  293,  294,  295 
and  296),  ate  believed  t6  declare  the  existing  common  law  as  to  what  constitutes 
a  privileged  communication  " ;  but  that  "  there  has  been  a  diversity  of  judicial  ■> 
opinion  upon  this  subject." 

It  will  be  seen,  by  tfae  second  clause  of  article  285,  that  the  libellous  matter 
maybe,  .fsither  by  words  legibly  marked,  that  is,  written  or  printed,  etc.,  on  any 
substance,  (sufih  as,  for  instance,  paper,  parchment,  Hjien,'Wood,  copper,  glass, 
stone,  etc.),  or  by  any  object  signifying  any  such  mAtter,  in  some  other  way 
than  by  words,  (as,  for  instance,  by  a  model,  a  statue,  (2)  afa  eflttgy,  (3),  etc.,  or 
by  a  pictiire,  a  drawing,  a  sketch,  a  painting,  (4)  an  engraving,  a  photograph, 
etc/or  by  fixing  up  a  gallows  against  a  m^n's  door.  (3)  '     ' 


(1)  C.  V.  Myers,  8.  C,  23  Atl.  Rep.  164 ;  14  Cr.  L.  Mag.  252. 

(2)  Hawk.  P.  C.  542.  ■ 

(3)  Eyre  v,  Garlick,  42  J.  P.  68. 

(4)  Austin  V.  Culpepper,  2  Show.  313  ;  Du  Bost  v.  Beresford.'^Camp.  511. 
(5)^awk.  P.  C.  542.  ,  . 


V 


'■JC.B.  (N.  8.)806. 
j2)  King,  V.  Waring  A  I 
(3)  Smith  V,  Wood,  3  Ci 
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suclb  defamatorjr  matter  in  order  to  ZnL\^  ^^oesBavy  to  publish 
statement  published  by  that  oer  J.n ^^?  •  ""^  ''*^®^  defamatory 
If  such  defamatory  mafter  is  S^  toTtr^*^  the  aj^ed  offende^ 
mvitafon,  challenge  or  the  Quired  refu^S."      ^  "t^""^*"*  ^'^  *^« 

L;C;r  .t  .  a  necessary  .futatioS  or  a'prioS^p^S^XJatary' 

8  great  difference  if  the  rumore  SiSd  witr^K^^^i'?  protected.  Buuf  mf kes 
has,  himself,  previously  pirpituVfi      ^  ^"'' ^''^ ''efendant.  so  that  t^^.  u 

-  w,„ ...  ^  ,,.„,«,  5£K'r;ar«' «5  S'^ps 
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Held  by  Lord  Manslleld,  C.  J.,  and  Butler,  J.,  that  no  action  lay  gn  such  leltfi , 
as  A.  was  evidently  entrapped  into  writing  it.  (1) 

A  (V-iend  of  the  .plaibtiirs  askec^derendanl  to  act  as  arbitrator  between  Xho 
plaintiff  and  At,  in  a  dispute  about  a  hor8eS^)efendanl  declined.  The  frieml 
wrote  ag^in  strongly  urging  defendant  to  use  nis  influence  with  A.,  not  to  bring 
the  case  into  cqurt.  Defendant  again  declined,  and  stated  his  reasons  ;,and  (in 
this  letter  plaintilT  brought  an  action.  Subsequently  another  fViend  of  the 
plaintiffs,  with  his  icnowledge  and  consent,  wrote  to  defendant  that  she  was 
conQdent  he  was  misinformed  about,  the  plaintiff.  Defendant  replied  that  he 
believeil  A.,  and  his  servant,  and  not  the  plaintiff.  On  this  ptaintitf  brought  ;t 
second  action  of  libel.    Held,  that  both  letters  were  privileged.  (2) 

the  plaintiff  Was  a  builder,  and  contracted  to  build  certain  school-rooms  at 
Bermondsey.  The  defendant  stt^rted .ftjajse  report,  that  in  the  building  the 
plaintiff  h&d  used  ii\ferior  timber  ;  the  report  reaohed  the  plaintiff,  who  there. 
upon  suspended  th,e  work,  anfl  dtjmanded  an  inquiry  ;  and  the  committee  of  the 
school  employed  defendant  to  survey  the  work  anjd  report.  He  reported  falsely  ' 
that  inferior  limber  was  used.  Lord  Lyndhurst  directed  the  jury,  that  if  they 
bejieved  that  th6  reports,  which  produced  the  inquiry  originated  with  the 
defendant,  the.defendant's  report  to  tlie  pommittee  was  not  privileged.  Verdict 
for  Ijie  plaintiff.  (3)  ,,.    . 

"  Pr»v«ked  pabUeatloa.: — If  a.  person  is  attacked  in  a  newspaper,  he  may 
write  back  to  rebutr  the  chaVges  made  against  him  and  may  retort  upon  his 
aesailant,  when  such  r^iotl  is  a  necessary  part  of  his  defence,  or  (airly  arises  out 
lOf  the  charges  made  against  him.  (4).  the  privilege,  however,  extends  only  to 
such  retorts  af^are  a  fair  answer  to  the  assailant's  attacks. 

'-       -        ..  ILLUSTRATIONS.     ". 


The  plaintiff,  a  barrister,  attacked  |he  Bishop  of  Sodor  and  Man  before  the 
House  of  Keys  in  an  argument  against  a  private  bill,  imputing  to'the  bishop 
improper  taotives  in  his  exercise  of  church  patronage.  -  The  Itishop  wrote  a 
cbai^  to  his  clergy  refitting  these  insinuations,  and  sent  it  to  the  newspapers 
for  publication.  Held,  that  under  the  circumstances  the  bishop  was  justilled  in 
sending  the  charge  to  the  newspapers,  for  an  attack  made  in  public  required  a 
public  answer.  (5) 

The  defendant  was  a  candidate  for  the  county  of  Waterford.'  Shortly  before 
the  election  the  Kilkenny  Tenant  Farmer's  Association  published  in  Freeman's 
Journal  an  address  to  the  constituency,  describing  the  defendant  as  '•  a  true 
"  typ  of  a  bad  Irish  landlord— the  scourge  of  the  country."  and  charging  him 
with  lynnpy  and  oppression  towards  his  tenants,  and  especially  towards  the 
plaintiff,  one  of  his  former  tenants.  The  defendant  thereupon  published  also  in 
Freeman's  Journal  an  address  to  the  constituency,  answering  these  charges, 
and,  in  so  doing,  necessarily  libelled  the  plaiptiff.  Held,  that  such  an  address, 
being  an  answer  to  an  attack,  was  prima  facie  privileged.  (6) 

The  plaintiff,  a  policy-holder  in  an  insurance  coflipany,  published  a  pamphlet 
accusing  the  directors  of  ft-aud.    The  directors  published  a  pamphlet  in  reply, 


(I)  'Weatherston  v.  Hawkins,  I  T.  Hf.  110  ;  See  alsajfaylor  v.  Hawfens,  16 


lOJuf.  N.  B. 


Q.  B.  308  ;  20  L.  J.  Q.  B  313  ;  R.  v.  Hort,  I  Wm.  Bla^ 

(2)  Whitoly  v.  Adams,  15  C.  B.  N.  8.  392";  32  L.  J? 
470  ;  t^.  R.  153  ;  9  L:  T.  483. 

(3)  Smith  V.  Mathews,  2  Moo.  &  Rob.  151. 

(4)  O'Donoghue  V.  Hussey,  Jr.  R.  5  C.  L.  124. 
(5|  Laughton  v.  Bishop  of  Sodor  and  Man,  L.  R.  4  P.  C.  49.i  ;  42  L.  J.  P.  C  II ; 

9  Moore,  P.  G.  C:  N.  8.  318 ;  21  W.  R.  204  ;  28  L.  T,  377.  SeeHibbs  v.  -Wilkinson. 
I  F.  &  P.  608.  '•  '  '      .  ,  , 

(6|  Dwyer  V.  Esmonde,  2  L.  R.  (Ir.)  243,  reversing  the  decision  of  the  Court 
below;  Ir.  R.  11  C.  L.  542.' 
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or  these  charges,  the  "pS'^hTs  ow?1fa^S''^'^''''.r"™• '"  ""PP^ 
the  director's  pamphlet pnmd  /ac.^  Sespfl  JIh  h°^-  . 'i"*'.''*'"''"'  ^- J-  held 
,  "  Jf  you  are  of  opinion  tWPUwaTpuS^  Seffco  JI^'^I'^h^''  "'"  J"*^  ««  ^'"lo^'s  ^ 
«nd  to  prevent  tViese  charges  from  oSfn/t<rfhC'^"  ^''T?"*'^  of  the  compapy, 
the  character  of  the  director^  ^7^01  litVJf  vi^T^"'^''^' ^^'^ '»  ^*"*^^^^ 
character  of  the  plaintiff,  and  think  that  fiTAlKi-!^  to  i^ure  or  lower  the 

^  ?o'^;'e"ndax " '"'  '^^^'^^^^^-^^^^^^^^^^ 

-  the  request  of  her  husband,  proper  c^.Ctes  Hi  h^®  ""? °^-    *«  ^''d  "  •* 
requirements  of  the  Lunacy  Act  cfomDM^wirh^^  ^t''  »^t«"ned  and  all  the 

,  «''e«r«M*..,«.,„„^«rHVd%':srn.T.r.«s^^^^^ 

/Jofn^reSJ-ofnlJg^^^^^^^^^^^^^^ 

Uie  rates ;  B.  retorted  that  A.  had  S  6?fbed  favVliiw'"^'  ""''  "°'  collecting 
the  retort  was  a  mere  tu  quoque,  iHo  wav  ^Inn^fZ"^ tZ^'^''^-  "'^^  ">«' 
against  B  by  A,,  and  was  therefore  no°  Sei.^  *^w  f"^'*''  ^^^  "'"^^^  m«de 
defence,  but  in  co^j^teraitack.  %  P"^"®«^^ '  ^""^  •'  was  not  made  in  aelf- 

by  W^^^^^g^^S£!^*^'^^T(r^\  ^°*  ^'^^ts  an  offence 

H  or  under  thi  authority  of  a?vcou^'«v^^^^ 

5  or  in  any'inqniry  nwS  m.H«^*K^  exercising  judicial  authority 
<^^^rol^^?^'^^^  statute  or  by 

Dominion  or  proiindkl         ^       ^  department*  of  Government^ 

off^e%7SShS'g  rSZTS^sSTte^'i  HorofT"'**^  *" 
or  to  any  Leirialative  Onnnnii    t^^i  *•  '    »r  **<><"«  of  Oommons, 

Assembly,  defiWto^  m^Z  'co^^M  ^^  ^'^''^^  «^  H^-"*  of 
or  Hooi  of  Co^moZ  Tto  anv  SSS,  n."  *  r***'T  *^  *»»«  ^enat*, 

publishing  by  order  or\rde?trarhoSroFth:  W ''^'^^  ""^ 
of  Commons,  or  of  any  such  Conni.Jl  ^^  Ao7  Jt  »«»«<»  or  House 
ing  de&matory  matter  OTbvSihL-^™''^^',*,"^ ?«!>«'  contain- 
iU-wUl  to  the  JeSon  defemeJ  ^^i?^^^"i^  ^"'^  ^''d  without 
such  paper.  ««amed,  any  extract  fio^  or  abstiuct  of  any 

^^^^^fi^l^^r^^^^.f^^'^^^^^  «^oi-ents  article  705.p„,,: 

eii^t.aror.'bEtVnr^rr^^^^^  ^-  P"^'«»>'"«  any 

^ch  h„  been  publish*!  by.  ^l^rx^Z^^V^f':^'Sr'  ^''^^  »««" 
Cotamons.  or  any. Legislative  (^ZsU.  iLSsiSjra^^Li^^^^^ 

N.'8!5^f/,^rt'g5.g;f-N.^^^^^^^^^^^    An<iseettmtla,,..Wa«,.eaB. 
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Id  counection  with  the  same  subject,  sectioQs  K^A'?  ofthe  R.S.C.,  cbap.  163. 
remain  unrepealed,  (See  Schedule  Two,  post),  a^d/are  as  follows  :  — 

"  Every  |)er8on  against  whom  any  criminal  proceedings  are  commenced  or 
prosecuted  in  any  manner  for  or  on  account  otm  in  respect  of  the  publication  of 
any  report,  paper,  votes  or  proceedings,  by  snch  person  or  by  his  servant,  by  or 
under  the  authority  of  any  Legislative  Council,  Legislative  Assembly  or  House 
of  Assembly,  may  bring  before  the  court  /in  which  such  proceedings  are  so 
commenced  or  prosecuted,  or  before  any  jjtldge  of  the  same,  first  giving  twenty- 
four  hours'  notice  of  his  intention  so  to  da,  to  the  prosecutor  in  such  proceedings, 
or  to  his  attorney  or  solicitor,  a  certitlcate  under  the  hand  of  the  speaker  or  clerk 
of  any  Legislative  Council,  Legislative  Assambly  or  House  of  Assembly,  as  thel 
ease  may  be,  stating  that  the  report,  paper,  votes  or  proceedings,  as  the  case 
may  be,  in  respect  whereof  such  criAinal  proceedings  have  been  commenced  or 
prosecuted,  was  or  were  published  by  such  person,  or  by  his  servaiit,  by  order 
or  undqr  the  authority  of  any  Legislative  Council,  Legislative  Assembly  or 
House  of  Assembly,  as  the  case  may  be,  together  with  an  affidavit  verifying 
such  certificate ;  and  such  court  or  judge  shall  thereupon  immediately  stay  such 
criminal  proceedings,  and  the  same  shall  be  and  shall  be  deemed  and  taken  to 
be  Anally  put  an  eqd  to,  determined  and  superseded  by  virtue  hereof. 

"  In  case  of  ^ny  criminal  proceedings  hereafter  commenced  or  prosecuted  for 
or  on  account  or  in  respect  of  the  publication  of  any  copy  of  such  report,  paper. 
votes  or  proceedings,  the  defendant,  at  any  stage  of  the  proceedings,  may  lay 
before  the  court  or  jvid^^e  such  report,  paper,  vojtes  or  proceedings,  and  such  copy, 
with  an  affidavit  verifying  such  report,  paper,  votes  or  proceedings,  and  the 
corfectness  of  such  copy  ;  and  the  court  or  judge  shall  immediately  stay  such 
criminal  proceedings,  and  the  same  shall  be  and  shall  be  deemed  to  be  tinally 
put  an  end  tOi  determined  and  superseded  by  virtue  hereof." 

800.  rmtr  — p«>>H  *f  Fr— — <ty  •trwatUmmmitmmm  C*«rto. — No 

one  commts  an  ott'onceibji^pablisbing  in  good  faith,  for  the  inform- 
ation of  the  poblio,  a  fairl^tQrt  of  the  proceedings  of  the  Senate  or 
House  of  Commons,  or  any  comi&ittee  thereof,  or  of  any  such  Coun- 
cil or  Assembly,  or  any  cOmmittee^tbereof,  or  of  the  public  proceed- 
ings ^«ttmtnary  or  )fiia/ heard  before  aiiy^urt  exeroimng  judicial 
authority,  nor  by  pul^shing,  in  good  faith/teyfair  comment  upon 
any  such  proceedings^ 


The  nilA  embodied  in  this  article  applies  to  all  courts  of  jusuce>-^uperior  or 
inferior,  of  record,  or  not  of  record.  (4)  It  is  immaterial  whether  the  plWeding 
be  ea  parte,  or  ^ot ;  and  rectnt  decisions  in  England,— where  the  law,  fi»to 
reports  of  proceedings  in  courts  of  justice,  is  not,  even  now,  under  the  latest 
statutory  amendment  made  by  the  5 1-52  Vict.  o.  64,  8. 3,  so  wide  as  ours,  as  now 
expressed  in  the  above  article, — shew  that  it  is  also  immaterial  whether  th& 
matter  be  one  over  which  the  court  has  jurisdiction  or  not. 

Formerly,  the  law  was  not  construed  so  as  to  privilege  reports  of  proceedings 
(especially  when  ex  parte)  before  police  magistrates  or  jumces  of  the  peace ; 
and  many  Judges,  by  tbeir  dicta  denied  any  privilege  to  fail*  and  accunUe  reports 
of  ex  parte  proceedings,  even  in  the  superior  courts  (2) ;  bat  a  different  view 
was  aherwards  taken  by  such  judges  as  Cockbiim,  C.  J.,  (3)  and  Lawrence,  J., 
(4)  who  saw  a  good  reason  for  such  a  privilege  in  the  fact  that  "  the  general 
advantage  to  the  country  of  having  the  proceedings  of  all  courts  of  justice  made 
public'more  than  counterbalances  the  inconvenience  to  private  persons,  whose 
conduct  may  be  the  subject  of  such  proceedings  " 

(1)  Lewis  v.  Levy,  B.  B.  A  B.  537  ;  27  L.  J.,  Q.  B.,  287. 

(2)  Maule,  J.,  in  Hoare  v.  Silverlock,  9  G.  B.  23  ;  19  L  J.  G.  P„  215 ;  aod 
Abbott,  G.  J.,  in  Duncan  v.  Thwaites,  S  B.  A  G.  556  ;  5  D.  A  R.  547. 

(3)  In  Wason  v.  Walter,  L.  R.  4  Q.  B.  87  ;  8  B.  A  8.  730  ;  38  L.  J.,  Q.  B.  34, 
44;  17W.  R.  169;  19  L.  T.  418. 

|4)  In  R.  T.  Wright,  8  T.  R.  208. 
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?hlS    Y«r''"'  P^^^edings  as  a  poSixceET^ '°  distinguish  what 

Usill's  case  arose  out  of  an  item  „h  V  'Whether  «^^r/«  or  otherwise, 

had  been  engaged  in  the  survey  of  an  rw.h  -•,  ^'"  spokesman  stated  that  thev 


maJte  out  the  chanre  " ■V'li'aU'S  """*  "'  ,l«risaiction  because  thiTfmM^'U^  """i 


l^l&I^t 
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ordinary  newspaper  reporter  will  be  able  to  accurately  distinguish  between  a 
magistrate's  tnA0r«n(  want  of  jurisdiction  and  tHat  want  or  absence  of  jurisdic- 
tion which  is  merely  rerutting.  •  , 

Since  the  decision  in  the  Usill  case  the  Imperial  Statute,  51-52  Vicl.,#«f  64, 
s.  t,  has  been  passed  declaring  that-  a  fair  and  accurate  report,  in  any  news- 
paper, of  proceedings  publicly  heard  before  any  Court  exercising  judicial 
authority  shall,  if  pubUshed  contal^poraneously  witfi  such  proceedings,  be  « 
privilCge<i;  but  our^articl^,  '290,  expressly  includes  both  firiliminary  and 
final  proceedings.  * 


301 .  Wmi»  NpMrta  ms  i»aMi«  mmUimiK^No  One  oomiii:^  an  oifenc§ 
by  pablishing  in  good  faith,  in  a  newspaper,  a  fair  report  of  ty 
proceedings  of  any  public  meetinj^the  meeting  is  lawfully  conv^bod 
for  a  lawf\il  purpose  and  open^to  the  public,  and  if  such  report  is 
fair  and  accurate,  and  if  thQ  piddication  of  the  matter  complained  of 
is  for  the  public  benefit,  an<^^  the  defendant  doe^  not  refuse  to 
insert  in  a  conspicuous  plact^^^he  newspaper  in  which  the  report 
appeared  a  reasonable  leitev  dft  qo^lgaaent  tiff-i^Q>lanation  or  contra- 
diction by  or  on  behalf  of  the^ prosecutor,    i  V 

"ft*  '^ 

The  provision  contained  in  this  article  is  Aot  contained  in  the  English  Draft 


Codte. 


JiTj, 


392.  nur  dise«w«i*a.-^No  one  commits  an  offeni^by  i 
any  defamatory  matter  which  he,  on  reasonable  grounds,  believdb  to 
be  true,  and  #aich  i^  relevant  to  any  subject  of  public  interest,  the 
public  di8cused0n1)f  which  is  for  the  public  ^n^fit. 

398*  nur  iitfcMvaa*.— IJlo^ona^e^initB  an  offeree  by  publishing 
fur  coiiiiiients  upon  the  public  conduct  pf  a  person  who  takes  part  in 
public  afbirs, 

2.  No  one  oommits  an  offencQ^by  publishing  fiEtir  comments  oh  any 
published  book  or  other  literary:  oroduetion,  or  any  composition  or  ' 
work  of  art  or  performance  pubiMy  exhibited,  or.  any  other  commu- 
nication made  to  the  public  op  any  subject,  if  such  .comments  are 
confined  to  criticism  on  such  book  or  literary  production,  composition, 
work  of  art,  performance  or  communication.  ^ 


.  894*  niiiiwt  TCSMAjr  fwr  cvicvMiM. — ^No  one  commits  an  offence 
by  publishing  defamatory  matter  for  the  purpofle,  in  good  faith,  of 
seeking  remedy  or  redress  for  any  private  or  pabuc  wrong  or 
grievanoe  firom  a  person  who  has,  or  is  reasonably  believed  by  the 
person  publishing  to  have,  the  right  or  be  under  obligation  to  remedy 
or  redress  such  wrong  or  grievance,  if  the  defitmatoiy  matter  is 
believed  by  him  to  be  true,  abd  is  rolevant  to  the  remedy  or  redress 
sought,  and  such  publishing  does  not  in  manner  or  extent  exceed 
wliat  is  reasonably  sufficient  for  the  occasion. 


W 


I  tf  paklle  MiMWi.^It  will  be  seen  by°arUo|e  291  that,  in  order 
for  the  report  of  the  procaediogs  of  a  public  meeting  to  be  privileged,  not  only 
must  the  meeting  be  one  open  to  the  public,  but  the  matter  reported  and 
publi|shed,  as  an  account  of  what  Has  taken  place  at  such  public  meeting,  must 
he  matter  which  is  of  public  concern,  and  the  publicaticn  of  which  is  for  the 
public  benefit.  This  is  only,  right,  for  it  would  be  a  very  serious  matter  to 
privilege  the  reproduction,  in  public  prlnt-of  everything  til  a  private  nature,  or 
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a  perfectly  innocent  peVson     Wec^ZTru"^^'^ '"  »  permanent  foraaSS 
newspaper  may  come'!^  Moreover  a^rtl-inl'"".^'"'^ '""''«*  «  co7yTC 

J*n  wouW  mike  .p  imp,^™1SS  ?.  iV/^J''  *''"  "»  •""•"i' 

provision  of  any  act  ofparliamentw  of  an  vis  °'"  <"">s«tu'e(i  under  the 
above  mentioned  bodieTor  of  «,  v^^L*^  commiUee  appointed  by  anv  orth» 
to  act  by  letters-patent  Act  o?''^arTaS  °' «°y  ^omm'^^ionersVuthorliS^ 
Manual,  or  other  lawful'wwant  of  lu  horkv*  Ji*"?"'  ""**•"•  ">«  «oyil  gS 
of  Parlfament.  justices  of  the  oeace  in  m.nrl^'   °'''*r'  '^"njmittees  of  eithln'Houfe 
traUve  or  deliberative  purnoM&  And  ?"  '^^''^f^ssions  assembled  for  adm?^«! 
government  office  or  d^JaSt^  officer  o'}-"^ut«"°°  "'■'*•«'  -^uest  o^aT 
chief  constable,  of  any  noHce  or  ij,r«S  u  ,.  ^  f'*'?'  commissioner  of  nolice  nr 
public,  shall  be  privilS  u^iessWall  h^*  "^^""i'''"- '"«  informitlon  of  the    ' 
km  was  publish';d  or  made  Sc  ousU    IS^^^  \i^\  «"°h  "^Port  or  publlca^ ' 
shall  authorise  the  pubJicatinn  nf  n„„A,i      u^'™*^  *''*' nothing  in  this  Septirm 
vided  also  that  the  proS„  "ntend^  T^^T^'  or  indecent  matterfp^ 
j!  «7'»*'if  a«  a  defence  in  any  proceeding  5'ft''lh''T.  '^^  '«''«°°  «N»K 
defendant  has  been  requested  to  insert  in. h!?        "  '''*''  ''e  proved  that  tba    -  , 
other  publication  coSplain^  of  a^JeA  Z'^^^T'  '"•'^hi^h  theTepSrtS 
way  of  contradiction  or  exDlftnftt,nn'!^oL     '^a^onaWe  letter  or  sttlemmt  hv 
refused  or  neglected  to?ns?trthe  «!'"  p  ^ffi  °'r.  "l^"-  P^^ica  JK'^S'fia^ 
section  contained  shall  be  deemed  or  conslmZ^.^i'^-^*'^'''  "«"  ""thing  in  this 
now  by  law  existing,  or  to  pr"ect  th«  ™,w-^.'°  '"""  ""^  '''"^dge  any  pnviCp 
concern  and  the  pullication^of  which  !sS  for  t'h«  °^^^^  '"«"«'•  "olw  publ 

-ja^matterofWo^Sc'rittlhS^^^^  , 


grJ^uJ^ldSTJ^StntMSSvan^ofbiJ^^^^^   '*'  jhat.-slde  by  side  with  the 
corresponding  Shanges  and  imjrov™t^  fn  tE^P"'"  l^'^"  «"^  sentiments  _ 


•35f 


•'  '  *  -"lii]. 


;lj^"';.''l-f.  .  ► . 
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egtabliobmeut  and  Judiowl  recognition  of  th«  modern  rule  or  right  of  faii 
commnnt :  so  tbait  the  qld  idea  of  libel.-^written  blame,  tfxte  or  fiUtt  of  hni 
man  puMtc  or  private, — which  held  Hrm  possession  of  the  judicial  miqd,  ^ 
hundred  years  age,  has  long  since  been  relegated  to  a  place  among  the  thing^ 
of  the  past,  and  has  given  way  to  the  more  modern,  common  sense  doctrine 
which  allows,  to  every,  man,  the  right  to  give  tne  and  honest  expression  to  hiH 
views  on  matters  of  public  interest  and  general  concern." 

In  the  words  of  Cockburn,  C  J^.— "  Our  law  of  libel  has,  in  many  respects, 
only  gradually  developed  Itself  into  anything  like  a  satisfactory  and  settled 
fapm.  The  lull  liberty  of  public  writters  to  comment  on  the  conduicl  aoH  motives 
of  public  men  has  only  in  ,very  recent  times. been  recognized.    Comments  on 

fovemment,  on  ministers  and  ofiScers  of  statb,  on  members  of  both  Bouses  or 
arliament,  on  judges  and  other  public  functionaries,  are  now  made  Svery  day, 
which  half  a  century  a^o  would  have  been  the  sub^t  of  actions  Or  ex  offlcm 
informatipns,  and  would  have  brought  down  Qne  and  impritonment  on  publishers 
and  Auttiors.  Yet  who  can  doubt  that  the  public  are  gainers  hy,the"cbange, 
and  that,  though  injustice  may  often  be  done,  and  though  pubUc  men  may  olXen 
have  to  smart  under  the  keen  sense  of  wrong  inflicted  by  hostfle  criticism, 
the  natioa  profits  hy  public  opinion  being  thus  flreeiy.broug^t  to  bear  on  the 
discharge  of  public  duties?"  (I)         , 

-  fhe  real  ground  upon  which  the  right  of  fair  atid  honest  comment  and  criti- . 
oism  rests  is  not,  in  a  strictly  legal  sense,  that  of  the  matter  being  privileged  by 
reaton  of  the  occasion,  but  that  honest  critfcism  is  no  libel ;  in  other  words, 
when  anything  defsmatofy  is  n^M  in  the  course  of  any  criticism,  it  is  no  longer 
criticism,  so  far  as  the  defaipatory  part  of  H  is  eoapenied.  ^    ,, 

Odgers  points  out  th«t^true  criticism  dilfers  (torn  defamation  in  the  following 
particular*:—  , 

"  t.  Criticism  deals  only  with  such  things  as  invite  public  attention,  or  call 
ror;public  comment.  It  does  not  follow  a  public  man  into  his  private  Iil%,  or  pry 
into  his  domestic  concerns.  ■  .    ^ 

'"  2.  CriUcisik never  attacks  the  individual,  but  only  his  work.  8uch  Work  may 
'  be  jeither^e  policy  of  a  governmanttthe  action  of  a  member  of  parliatnent,  a 
public  entertainment,  a  book  pubHshed,  (fl- a  picture  exhibited.  In  every  case 
the  attack  is  on  a  man's  aclSj,  or  on  some  (Ath^  and  not  upon  the  man  himsek. 
A  .true  critic  never  indulges  in  personalities,  but  conifne&bimself  entirely  to  the 
fiu))ject  matter  of  his  criticism. 

3.  True  criticism  never  imputes  or  insinuates  dishonourable  motives  (unless 
juslico  absolutsly  requires  it,  and  then  only  on  the  clearest  proofs). 

4.  The  critic  never  takes  advai(tage  of  the  occadon  to  gratify  private  malice, 
or  to  attain  „any  other  object  beyond  the  fair  discussion  of  matters  of  public 
interest,  and  the"  judicious  gi^dance.  of  the  public  taste.    He  will  carefully 

"examine  the  production  b^an  him,  and  then  honestly  and  fbarlessly  state  his 
true  opinion  of  it"  "(t)  <*     „ 

''  "  Kvery  one  has  a  right  to  publish  such  fafrand  candid  criticism,  even  "  although 
the  author  ma^  suffer  loss  from  it.  Such  a  loss  the  law  does  not  consider  as  an 
injury,  because  it  is  a  loss  which  the  party  ought  to  sustain.  It  is,  in  short,  tb^ 
loss  of-Atme  and  profits  to  which  he  was  never  entitled.  *  '  *  Aeflection  upon 
personal  cliaractar  is  another  thing.  Show  me  jw  attack  upon  the  moral  character 

"  of  the' plaintiff,  or  any  atlack  upon- his  character  unconnected  with  his  author- 
ship, and  I  should  be  as  ready  as  any  Judge  who  ever  sa^  here  to  protect  hitn. 
But,  I  cannot  hear  of  malice  on  account  of  turning  his  works  into  ridicule."  (3) 

"Liberty,  of  criticism  must  be  allowed,  or  we  sfaould  neither  have  purity  <of 
taste  nor  of  morals.    Pair  discussion  is  essentially  necessary  to  the  iruth  of 

■  ■  'i  ' ■■-■ -. '.  ' iH^ i 

(t)  Chief  Justice  Cockbum's  Rem.  in  Wason  v.  Walter,  L.  R.  4  Q.  B.,  dS,  94. 
'     (2)  Odgers'  Lib.  A  HI.  34. 

(3)  Rem.  of  Lord  Bilenborough,  in  the  celebrated  case  of  Sir  John  Carr.  v. 
lood,  I  Camp.  355  n.    ' 
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JJrMdr.,'?  Jhat  p„5,ic«on.  therefore.  1  »h.„ 

•ny  individual,  but  to  correct  mi^Sinute  ""' '»  '"J""  ""e  reputation  of 
reaJjn.n^,^toaxpo..vici6ueta.;^K^^^^ 

nierely  fro^  the  love  of  exercl.i„Thf.  '^^  of"den;:^e'i!roS2r''"-  *"*'^'' 
di  J^nrh!n?f2-IS^;^-«'/;°Li-^^  Which  are  admitted  to  exist'»e  a  verv 
.hen  commenfin^  ^^A^^^J^']i^:^^^^^^U.S^Zl 

Of  pJblKtirtrui^^hTJ'riri^at'i;''^  -"""«»'  «>•>  *  matter, 

««emon  tL  he  ha.  h^„  ."S^or^^S.^  ^^^XT^^ir^r. 

pe?»^^^^^  Of  public  men  is  not  the" 

in  strict  aw.  newspape?  wr^^tere  gund^n  "''"'iffs  generally,  and  although 
person,  stjil  they  are  Muallyallow^Sn,-?.."?  .^'^''  P""'"""  "»an  any  other' 
measure,  the  duty  of  watchiSff  n-^^^J^"^^  ''"-""*«  by  juries  ;  for.  in  a  a^t 
and  ttejworlcingV  alTpuS"c*inSiL'''%"'*"?'''^  ""^  Kovemmen?oB5 
mtte.%pf  gene^l  concerrto  the  nSoJ  2nd^°rV^'°?'"°'>"''«  fl^Iy  on"S 
Uie  peculiar  province  of  the  press.     >       ^  "»e:  PUblic  al  large,  as  one  withjn 

Odgers  also  pointe  out  that  " /7rfifem-»»  i  ^  -V 

,^  interest  Stand  on  a  very  di^rent  foS  >^  «-»'«c«m  on  matters  of  public 
^menUryprpcaedings.  Such  reoorte^m  LfT  '7^"'""  "^  J"<''«'«'  or  ftril^ 
.wcurate  r^i^  aSd  nothfngT,?  BnfTo''^*^"'  "^  '™B  "  ^^ey  are  fair  and 
cmment,  ^e  privilege  uimi  in.  »k„2  '  *°  *°°"  "»  "»««  »»  any  atlfinlnt  «? 
and  separate  KsTa  Srt  L  fiL""^'  •^P^^*?*'  coiKt  are  two  d?8?l„rt 
condAorabri§ged.^fX1Lyu^„v",l'l»"^^^  reproduction,  iore  or^lS 
wssed,  an  the  circumstances  reMrted^hrnrEi.-  «?""°ont  is  the  judttmem 
them.  FairreporUwi)  tfnfuffi^.'.hnLr"*  ^^o  has  applied  his  mind  to  ' 
matters  of  pubrint^,K'K,iE?S;'2Sr«iJI?^^^^^  comm^J^.'K 

,  'LLDSTBATlbNS. 

g)  OdgOT.  Wb.yklif36!    ^'«'«^^-  ««"k'n  TimesforNoT^.  5i7th..  xm.         ■■' 

'H3i5y;^*'l*'*^-243;  ltL.T.541  *       * 

S"!™"}^.*-  B^f kwood,  1 1  G.  B.  1 1 1  ;  20  ll' J  c  P  IJ.7     , .  r 

4  another,  I  Camn  3M     *^  "*•  *^  P-  'S^ ;  15  Jur.  861.  - 


R.  V.  mite  aW  another,  I  Camp'sM. 


^. 


w 


<•««■ 


,-;^>^fHi^*^r'^ ' 


FALSE  WABKHOUSE  RECEIPTS 


(.0. )  not  being  the  ot^rner  or  affent  nf  th^ 
thep^being  worked,  and  not  bJCtLrluntTl'r^"''^°««J«™« 
by  the  proper  officer  in  that  hehflf  nIS  •*"*^°"^®** '«  ^"ting 
mines  in  force  in  any  proving  of  PAnZ^,'"  *°y  A«*  ^^^ting  to 
to  or  from  such  owL?  or  auThori^'^P^;  J.^  ^"^^hases  («^£pt 
S<^^'5' .?' any  smelted  gold  OTAwS^FtTllt:^y,r^''*'<>ontamag 
,oM  district  or  mining^district?i7JoW  Sig^"^^^^^  !»^Jf«  o^  -I 

VHlne  of  one  dollar  or  upwaX?exln  f^„^^^  «>•  «"^«r,  of  the 
nzed  person),  and  does  not,  at  tieSme  Zi  "*  °'^°®''  '^^  ^^^^^o- 
an  instilment  in  writintr  atiitin^  f^  1  *""®'  ®^ecute  in  triplicate 
and  the  quantity,  ^Stllf^fZu^lAT^  «H  time  of  p„r?Ce? 
,  and  the  name  or  mmmo{VZ^rsoIafr^''^'^^^I'^TP''^^^^\ 
eame  was  ^rohased,  and  mTtCZn^'J?r^''\^'^'^^^omthe 

«.  post,  as  to  search  warrants 
See  article  612,  po,,,  as  to  indictment.         '  ' 

876.  etirfay  «r  osln,  fM_.  ___^  " 

gail^of  an  -^letable oft.nce an.TliaTr rth^^^^aVf;:;^^^^^^^^^ 

Buffir  ^f  a^v^l,'X;fit'?''kS^^^^^^  -  '^  ^^^^,  miller 
other  place  for  storing  timlS^''dSKavLj^^:.y^^^  ^«'bo"r  or 
OP  pacW  of  pork,  o?  dealer'in  wSl^Sr  y^/'^*"^""^ 
person,  or  a  clerk  or  other  ner^n^in^^    '  '*^^'''  «««»*  or  other 
wUfuUy  gives  to  any  pe,i'n?':Siig  pJrrfe  ^^'"^'^  -" 
«)r,,or  an  acknowledgment  of,  anv  ^S?^  ?u*°  ^  *  '^ce'Pt  . 
having  been  *ftceived  into  his  wShol^  v^«?'^*'  P'o?«rt7  as   ' 
other  place,  or  in  any  sufch  place  XutJhioKT'-  '^''^'  ^^  or 
any  otW  manner  received  V  him  or  Iv  tL^  "  employed,  or  in 
wh08ebu9ui«8  he  is  employS  ffir^  th?  5^,^*"^°  »»  or  about 
namerfr/oL  receipt,    aSwhSSnln?  ***^* '?^.*'*^«^  P«>Perty 
actualhr  delfvered  to  ^r'reclivZiPS^  IrJ^li'''^.  ^*^«  ^n 

xriSsiTnkitTtoi-^'-^^ 


carriftg^W^ljpp^l^^^ 


'I 


-SK 


■  ?l 
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oaVried,  any  merchandise  upon  which  the  consigned  has  advanced 
any  money  or  giv^n  any  valuable  security  afterwards,  with  intent  to 
deceive,  defraaa  or  injure  such  conngnee  in  violation  of  good  faith 
and  without  the  consent  of  such  consignee,  makes  any  disposition  of 
such  merchandise  different  from  and  iniionsistent  with  the  agreement 
made  in  that  behalf  between  him  and  such  consignee  at  the  time  of 
or  before  suon  money  was  so  advanced  or  such  negotiabfe: security  so 
given  ;  or  ^ 

(b.)  ^owinglyand  wilfully  aids  and  assists  in  making  such  dispo- 
sition for  the  purpose  of  deceiving,  defrauding  or  injuring  such 
consignee. 

2.  No  person  commits  an  offence  under  this  section  who,  before 
maldng  such  disposition  of  such  merchandise,  pavs  or  tenders  to  the 
consignee  the  full  amount  of  any  advance  made  thereon.    RS(; 
0.  164,  8.  74.  ^ 

■  •  •  . 

878*  ■»»■«  tela*  •tetom«ata  ta  recelpto  for  property  «lMt  ean  Im 
med  ■■««?  the  BMik  Act ;  or  fMnidateatlr  doollar  with  •well  property. 

— ^Every  person  is  guilty  of  an  indictable  offence  and  liable  to  three 
years'  impjnsoament  who — 

(a.)  wilftiUy  makes  any  false  statement  in  any  receipt,  certificate 
or  acknowledgement  for  grain,  timber  or.  other  goods  or  property 
which  can  be  used  for  any  of  ttie  purposes  mentioned  in  The  Bank . 
Act ;  or 

(b.)  having  given,  or  after  any  clerk  or  person  in  his  employ  has, 
to  his  knowledge,  given,  as  having  bjBen  re<ieived  by  him  in  any  mill, 
warehouse,  vessel,  cove  or  other  place,  any  such  receipt,  certificate 
or  acknowldgment  for  any  such  grain,  .timber  or  other  goods  or 

Eroperty,— -or  having  obtained  any  such  receipt,  certificate  or  acknow^ 
idgment,  and  after  having  endorsed  or  assigned  it  to  any  bank  or 
person,  afterwards,  and  without  the  ol||sent  of  the  holder  or  endorsee  • 
m  writing,  or  the  production  and  delivery  of  the  receipt,  certificate 
or  acknowledgment,  wilfully  alienates  or  parts  ^with,  or  does  not 
deliver  to  such  holder  or  owner  of  such  receipt,  certificate  or  acknow- 
ledgment, the  grain  timber,  goods  or  other  property  therein 
mentioned.    RSTO.,  c.  164,  8.  76.  > 


See  article  3  (tfd)  an. 


r 
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879*  iHMoottit  p»r«Mf  rs.— ^If  any  offence  ntentioned  in  any  of  the 
three  sections  next  preoedingi  is  committted  by  the  doing  of  anything 
in  the  name  of  any  firm,  company  or  ooparttaerahip  of  persons,  the 

Senon  by  whom  such  thing  is  actually  done,  or  who  connives  at  the 
oing  thereof,  is  guilty  of  the  offence,  and  not  any  other  person. 

us.a,  c,  164, 8. 76.  : 

SS9.  ■■wtiMi  MmpaBttrng  W9tlkm.  Rvery  one  is  guilty  of  an 
indictable  offence  and  liable  to  seven  years'  imprisonment  who,  not 
having  lawful  title  thereto,  sells  any  vessel  or  wreck  found  within 
the  limits  of  Canada.  RS.C,  c.  81,  s.  36  (cQ. 


l.l»«r,  X_""'«  °'°°«'»  ■">pr.«nm«t,  with  SSoat  W 

.0 1^::^  St  six :Sr.iS?!js''  "°j  t^  ■^--^-^ " 

or  *  •*  "*'^"'  ""e  to  wll  or  deal  with  the  same  ; 

£^«'x;?„,tK^%Ther.sji"^^^^^  *<>»'« --^' 

.cte  by  command  of  the™^':rCSA\%":°3^  '''*^"^  '«'  «' 
See  article  3  (*i,an/«,  for  deflnition  of  .'wrelk."     '- 


deaJsm  the  purchase  of  owSJri^to^a^^^^^  P«"°°  ^ho 

ing  anchors,  cables  eaUs Junk?  iron   m^nJ^  k^ '^^^"P**^^.  includ- 
inanne8tore8,and  who,  4  hlrSf^^^'^'^'  l««d  .and  other 

2.  Every  such  person  who,  by  himself  n,  k-       ^ 
.wceives  any  old  marine  irtoi^s  into  wS  sh„n      **•"*'  P»'-«»»a«e8  or 
deposit,  except  in  the  day  time  hLfwJL°P'P'®°"8e8  or  places  of 
JB  offence  anS  liAWe,  on^s^rmteSST  T^'""^*'^  «^y  «' 
dollars  for  the  first  offence  and  oY^^^^Sis  t  V'S^^XtS 

on^STpr^S^P^T^rZ;^^^  old  Marine  sto.^ 

a^jreted  is  guUty  of  aJii^We  offlnt  anT.-\?'"'r-  »™  ^'^^ 
imprisonment.  B.&C.,  c.  81,  s.  35  ^  ^"'^'«  *o  fi^o  years' 

O^FSNCIS  BBSPBOTINe  «  PUBMO  STOESS." 
888*  Hajangj^-      Tn  th  i.    • 
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violently  assaulted  a  Zulu  chief,  that  he  had  set  on  his  native  police  to  assault 
and  abuse  others,  Ac.  They  declared  that  though  doubt  had  been  thrown  on 
these  storie^  they  would  prove  to  be  true  on  investigation.  They  then  proceeded, 
on  the  assumption  that  the  charges  were  true,  to  comment  on  C.'s  conduct  In 
offensive  and  injurious  language.  At  the  trial,  it  was  proved  that  the  charges 
were,  without  foundation  ;  and  A.  and  B.  made  no  attempt  to  support  them  by 
etidence.  Verdict  for  £500.  Motion  for  a  new  trial  refused  by  Supreme  Court 
ofNatal.  Hdd,  on  appeal  to  Privy  Council  that  the  distinction  must  be  cloaely 
drawn  between  comment  or  criticism,  and  allegations  of  fact ;  and  that  tho 
pnblicatittn  was  in  no  way  privileged.  (I) 

A  newspaper  reported  that  the  mother  of  a  lady,  dead  and  buried,  had  applied 
to  the  coroner,  on  afiBdavits  that  the  body  might  be  exhumed,  and  proceeded  to 
give  a  sensational  narrative  of  shocking  acts  of  cruelty  to  the  deceased  com- 
mitted by  her  husband,  imputing  that  he  had  CBasfltflier  death.  Thi«  narrative 
cammericed — "  From  inquiries  made  by  our  reporter  it  appears, "  &o.  In  realty 
the  reporter  had  made  no  inquiries  ;  he  had  merely  read  the  affidavits,  and 
accepted  the  ex  parte  statements  contained  in  them  as  truth  :  they  were  in  fact 
,  wholly  false.    He  was  convicted  and  fined  £50.  {'I) 

•  A  Dublin  newspaper  asserted  that  .plaintiff,  the  manager  of  the  Queen's 
Printing  Office  in  Ireland,  had  corruptly  supplied  Freeman's  Joumat  with 
official  information  and  surreptitious  copies  of  ofEcial  documents.  A  plea  of  fair 
comment,  stating  that  Freeman's  Journad  did  somehow  get  official  information 
earlier  than  other  papers, 'and, that  defendant  bond  fide  believed  that  such  infer- 
nation  could  only  have  been  obtained  fh>m  the  Queen's  Printing  Office,  was  ., 
held  bad  on  demurrer.  (3)  \\ 

It  is  not  a  fair  comment  on  apy  legal  proceedings  to  insinuate  that  a  particular 
witness  committed  perjury  in  the  course  of  them.  (4) 

A.,  in  "  A  History  of  New  Zealand, "  stated  that  B.,  a  cavalry  lieutenant,  had 
charged  at  some  women  and  children  wh^were  harmlessly  hunting  pigs,  •'  and 
out  them  down  gleefully  and  with  ease  "  ;  tmt  he  had  dismissed  a  subordinate 
oOcer  who  protested  against  this  cruelty,  ^d  that  he  was  known  among  the 
Maori*  as  <•  Kohura  "  (the  murderer).  A.,  admitted  that  these  facts  did  not  ap- 
pear in  official  reports,  or  in  any  other  history  of  New  Zealand ;  but  he  called  a 
witness  who  had  made  a  statement  to  the  Governor  of  New  Zealand  on  hearsay 
evidence,  containing  the  aime  charge,  a  cray  of  which  statement  the  Governor  ; 
had  forwarded  to  A.    Beld,  no  defence.    Verdict  £5,000,  damages.  (5)  .. 

■*«*•«•'■»•*>••*■*•*»•— AiAong  matters  of  public  Interest  Odgers  men- 
tions the  following :  , 

1.  Affairs  of  State  :  (including  the  policy,  foreign  or  domestic,  of  the  govern- 
inent,  the  conduct  of  public  servants,  all  suggestions  of  reforms  in  existing 
laws,  all  bills  before  parliament,  the  adjustmetat  and  collection  of  taxes,, etc) 

2.  The  administrttion  of  justice  ;  (including  the  conduct  of  suitors  and 
witnesses,  the  verdicts  of  Juries,  etc.,  but  on  these,  during  the  progress  of  a  trial 
tkere  should  be  nothing  beyond  simple  reports,  and  no  comments  until  after  the 
titel  is  ended.) 


(it  Davja  «  Sons  v.  Bbfoltone,  11  Afp.  Cas.  187  ;  5&  L.  J.  p.  C.  51  ;  34  W. 
B.7|t;  55L.  T.  1;  50jr.p7709. 

See  Walker  v.  Brogden,  19  G.  B.  N.  8,  85  ;  11  Jur.  N.  8.  671 ;  1.3  W.  R.  «09; 
12  L.  T..  495  and,  also  Duplany  v.  Davis,  3  Times  L.  R.  184. 

(2)  R.  V.  Andrew  Gray,  W  J.  P.  MS. 

(3)  Iie(W>y  V.  Bamaide,  (No.  2),  4  L  R.  Ir.  557.       \       ^  , 

(4)  tlSbwts  V.  Brown,  10  Bing.  619  ;  4  Moo.  It  8.  407." 
.Littler  V.  Thompson,  2  Beav.  129. 

(5)  Bryoe  v.  Rusden,  2  Times  L.  R.  435 ;  Bee  also  Brenon  v.  Ridgway,  3 
Times  L.  R.  592. 
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MATTERS  OF  PUBLIC  INTEREST.        -       ^^"^38 

rectors  managemenTof  his  S&»  ''*  8''^«'-'>^«'»'  of  Us  diocese,  a 

6.  3>k«ilrM.  confer/,  and  other  public  enterlainmmts. 

ILLUJ^TRATION. 
no'lSr"""""  Of  the  foreign  poUcy  of  the  Government,  however  sweeping,  is 

onltlTSc^^^il^S^^Tltr'''^^^^^^  -d  every. 

80  is  eviden^  taken  hefpre  a  Parliamentary  Committee  on  a  loial  gas  bill  ,2. 

.liK^he'trK  the^SmSyTr  'tt'""""  "L"  "-'»'  "^^''«'='.  «ub- 
national  interest.  (3)'  Admiralty  for  their  consideration,  is  a  matter  of 

«.n';lln"T47"'"*""''  ''  '"'  ^°^"°'"«"*  '°  -y  °«-  »>-  -atters  of  public 

pr4^eKy?el?'JS?.„'^rarLM^^^^^^^      "  f'  °-'  »"«'  --^Pt 
does  not  make  cha^e'E^gaiMt!ndiv7dSf5?°°^'^''«°"°°  '^  '»»«  M«t 

men£?relXr2jrthrcrnMKt''orr  '^^  »  -«<"''•'««»  a  Parlia-  ' 

U.  Ultimately  applies  to  .  poliS^m°a'gSS',S  TTiiZ^S^,  ^S  Si 

,  l-rilS2frrtl^XSbKtS^.??'gr^^^       <>'»»'«  Poo-^law  m  each 
^Theofflcialconductof  a  way-warden  may  be  fteely  critlci«H,  in  ,h.  local 

Jenpsrt?er^ftL^rr;^rS?rinS  \n'd"«s  '^^  ->*«- 

officer  in  court  are  matters  of  public  concera?"©?  *>«J»aviour  of  such 

i'5'tt'in'tSSMI?;  •  '^^•»*  <'*»'^""°°.  «  »uch  trustee.  Unot  a 


w'l'  W""'-  ^-  ^' '° *"'"'«™  -•  ^-"i-  ^-  K.  .3  Eq.6.« ;  41  Ii:^:^, 

(2>  Hedley  v.  Barlow,  4  P.  4  p.  224 

(3|  Henlvood  v.  Harrison  L  R  7 1'  d  iuia  .  <  i  r   .  vr.  •> 
J6  L.  T.  938.  '  ^-  «•  ^  t^-  P-  we ;  41  L.  J.  C.  P.  206 ;  20  W.  a  1080 ; 

(41  Seymour  v  Butterworth,  3  F.  4  p.  372. 
5   Wilson  vjlewl  «nd  othe«.  2  P.  4  F.tio 
^(6|IJ^v,.v.Daa«».  L.H.9C.P.3M;  43*L.  G.  P.  ,85 ;  22W.R.„5;  30 
(7)  Weldoa  y,  Johoton,  Tlmat  for  Uaw  97tk  faoi 

?i  H«[i«  ^- Ca"»erall,  14  L.  t;  801.  * 

(h!  W?irrFiLA?yfP^J-^<>y''>  /^y  gAroni,l.farll,rch  ... .«» 
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CRIMINAL  CODE  OP  CANADA. 


The  press  may  comment  on  the  fact  of  the  incumbent  of  a  parish  having, 
contrary  to  the  wishes  of  the  church-warden,  allowed  books  to  be  sold  in  church 
during  service,  and  cooked  a  chop  in  the  vestry  after  service,  (i) 

Tbe  court  were  equally  divided  on  the  question  whether  sermons  preached  ia 
open  church,  but  not  printed  and  published,  were  matter  for  public  comment.  (2) 

Qua»e.  would  it  not  depend  upon  whether  or  not  the  sermon  itself  dealt  with 
matters  of  public  Interest  1 

The  articles  which  appear  in  a  newspaper  and  its  general  tone  and  style  may 
be  the  subject  of  adverse  criticism,  as  well  as  any  other  literary  production ;  but 
no  attack  should  be  made  on  the  private  character  of  a  writer  on  its  staff.  JS) 

A  comic  picture  of  the  author  of  a  book,  as  author,  bowing  beneath  the 
weight  of  his  volume,  is  no  libel ;  though  a  personal  caricature  of  him  as  he 
appeared  in  private  life  would  be.  (4) 

Criticism,  Jiowerer  trenchant,  on  any  new  \Mem  or  novel,  or  on  any  picture 
exhibited  in  a  public  gallery,  is  no  libel.  (5) 

But  to  maliciously  pry  into  the  private  life  of  any  poet,  novelist,  artist,  or 
statesman,  is  indefensible. 

• 

A  gentleman  unconnected  with  the  stage  got  up  what  he  called  "  a  Dramatic 
Boll. '  The  company  w^  disorderly  and  far  from  select.  No  actor  or  actress 
of  any  reputation  was  present  at  the  ball,  or  look  an^  share  in  the  omngements. 
The  Kra.  the  special  organ  of  the  theatrical  profession,  published  an  inclignant 
article,  commenting  severely  on  the  conduct  of  the  prosecutor  in  starting  such  a 
ball  for  his  own  proUt,  and  particularly  in  calling  such  an  assembly  <•  a  Dramatic 
Ball.    Criminal  proceedings  resulted  in  a  verdict  of  ••  Not  guilty.'^  (6) 

A  newspaper,  commenting  on  a  flower^how,  denounced  one  exhibitor  by 
name  os  "  a  beggarly  soul,"  •<  famous  in  all  sorts  of  dirty  woi^,"  and  spoke  of 
"  the  tricks  by  which  he  and  a  few  like  him  used  to  secure  prizes  "  as  being 
now  "  broken  in  upon  by  some  judges  more  honMt  than  usual."  Such  remarks 
are  clearly  not  fair  criticism  on  the  flower-show. IP^ 


fcr  BrtOTwaMi — In  n^aking  an  application  for  the  purpose 
of  obtaining  redress  for  acme  injury  received,  care  should  be  taken  to  make  the 
application  to  some  one  having  iuri8(i|iction  to  entertain  it,  or  having  power  to 
redress  the  grievance,  or  who  is  retttonablu  Mieved,  by  the  applicant,  to  be 
uoder  some  obligation  to  affbrd  a  remedy  ;  for  if  the  applicant  recklessly  make 
statements  to  some  one  who  is,  as  he  ought  to  have  known,  altogether  uncon- 
cerned with  the  matter,  the  privilege  may  be  lost.  (8) 

A  lettOT  to  the  Secretary  at  War.  with  the  intisnt  to  prevail  on  him  to  exert 

his  authority  to  compel  the  plaintifT  (on  officer  of  the  armyi  to  pay  a  debt  due 

fW)m  him  to  defendant,  was  held  privileged,  although  the  Secretary  at  War  had 

no  direct  power  or  authority  to  order  the  plaintifl'  to  pay  his  debt.    "  It  was  an 

.  application,"  says  Best,  J.,  "  for  the  redress  of  a  grievance,  made  to  one  of  th> 


1^. 


R.  51 i  13 


(1)  Kelly  v.  Tinling,  L.  R.  I'Q.  B.  699;  35  L.  J.  Q.  B.  X3i 
L.T.W6;  l2Jur.Nr8.949. 

(2)  Outberole  v.  Miall,  15  M.  *  W.  S19. 

(3|  Heriot  V.  Stuart.  1  Bsp.  437;  Stuart  v.  Lovell,  2  Stark.  93;  Campbell  t. 
Spottiswoode,  3  P.  *  F.  4tl ;  32  L.  J.  Q.  B.  185 ;  3  B.  A  S.  769 ;  9  Jur.  N.  8. 1069 : 
II  W.  R.569;8L.T.20I. 

(4|  Sir  John  Garr  v.  Hood,  I  Camp.  355fi. 

(5)  StrauM  V.  Francis,  4  F.  4i  P..939,  1 107 ;  J6  L.  T.  674. 

(6)  It  V.  Ledger,  ntiMt  for  Jan.  14th,  1880.  And  see  Dibdin  v.  Swan  and 
Bostook,  I  Kq).  48. 

(7)  Green  v.  Chapman,  4  Bing.  N.  C.  92 ;  5  Soett.  340. 

(8)  I  Hawk  P.  C,  544. 
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.'^^Uta.^.^ft-;"^  '^^^"''-"^  ''--"y  ">-«•>,  'had,.utharUy  to 

teacher  in  a  district  8chool^'?Jj{h'H^I]^K™^  *  memorial  cliarginif ,  nlaintiff  > 
the  local  superintendent  of  MhoQk  It  ™T?  ?'?''  *n>'nonilityf  af  d 'sliu?  to 
the  trustees  of  that  particuKlSol  iXL^'i}^  ^"^"^^  b^nse^ir!^  to" 

ma/e,  sent  to  the  r^lj  q«r feSSi 'i^'T',*^^  -ista^^^* 

-^^^^VZZS^^  that  plaintiff  . 

^.d  praying  for  an  inquir^,  and  for  nEm  '  ""'""'«  ^  *  *"«ach  of  the  i>Mce 
e  peace.    Such  petiWCs  hfi[/tt'^*'^'°°^"'  f"""  th6  commissi  of 
properly  have  been'^^d^^'o  Zurtaft  gr'^^"  ''  '•S"  m°o« 

bliahing,  in  answer  ^:jSr^.°"««^^^  offence  by  pu- 

re^atin*  to  some  mibjectW  t?  5Sch  tLj^J?^''^^  °>«t^r 

teHeved  by  the  pei^n^ubShtr'Srar/'?^"*^^^^^  « 

the  tnith,  if  snch'nuitteriSiJL  fii^^^^ 
of  giving  information  in  r^t^t^Xf^'^^'  ^"  «°«d  feith, 
Mmatory  matter. is- bel^  ST t.Se*i,P^"<»»j  «>d  if  suph 
inquiries  made,  and  also  if  such  nafai^^'H^*^  w^r«/fl,an<  to  the 
«tent  exceed  wh,t  is  ,^/;i^,X"t^^^^^^ 

The  answer  to  an  enquirv^ 
gratwtoijujly  volunteered.    For^ 

1|LU8TRATI0N8. 

,  Ifafrifendtells  ni6he  wftnu«  -„Aj  1     -  ««'«•  I')  , 

gpinionof8nrith.lanfaeSina^^^  him  and  aAks  mv 

But  If  a  slrangor  *«ks  m»  In  the  tnii--  T.  «„♦  .t  .  "'^  ''^'^  ""^  ««••"«»  Smith" 
jhMftnot  be  jqstitted  tareplyinir  "  Y^  hf.i  hi  *''»'  K«ntleman  a  lawyer  ?"  I 
^own  long  ago. "  ■    ™^  ^   *' "  ^**"*"* ''«  »"«'''  '<>  have  been  strfpped  of 

B^maTe'Sd  £«?ir5SCS  Ss'  IJ^:^^  >»«-y  the  bimk  of 
"Yes.  I  was  told  so.  Uwm  w  reSrlAVc?K„i'  '*  ^"J^'    »•  «»8W«^ 

.iT  ^.:  *"  **.  *"k*n«  for  information  bv  whi«K%!;         i^'  that  if  B.  under- 

.poke  the  words  byTay  of  ho^ScSf  th^  weS  ZS  rJ"'"  T^'f"^  ««* 

A  wM  Mk^  .»    .  ^  ^""^  /^"  PrWlewed.  (5| 

_J^),B"»°««»  y.  Prosier.  M^•x>4^47.-H3.^l;^^?^^n^^r^H■  aw. 


-r 


'"f,ie?S  aT£b'  r '""'"»  -nfonnauon 
nni  iU*  '  ■'*8,?i  the  name  and  ."address 
out  ,nto  some  disparagement  of  C's  cr^u 


^i 


■'M'^^iiif^iA'-it  '    ja  >     .  • 
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CitlMINAL  CODE  OF  CANADA: 


K-  V 


which  ofDce  he  was  about  to  be  removed.    A.  roftised  to  sig^i,  and  on  being 
.  prejsedfor  his  reasons,  stated  them.    Held,  privileged.  (I) 

A.  bad  b^en  a  M^jor-General  commanding  irregular  troops  during  the  Crimean 
war.  Complaint  having  been  made  of  the  insubordination  of  the  troops,  the 
corps  commanded  by  A.  was  placed  under  the  superior  command  of  Geperal 
Vivian.  A.  then  restigned,  and  General  Vivian  directed  General  Shirley  to 
inquire  and  report  on  the  state  of  the  corps,  and  referred  him  for  informktion  onk 
the  matter  to  B.  General  Vivian's  private  secretary  and  civil  commissioner!* 
AH  communications  made  by  B.  to  General  Shirley  touching  the  corps  and  As 
management  of  it  are  privileged,  if  the  jury  And  that  B.  honestly  believed  that 
he  was  acting  within  the  scope  of  his  daty  in  making  them.  (2) 

Where  a  father  employed  the  defendant  to  make  inquiries  about  the  position 
and  antecedents  of  his  daughter's  husband,  a  report  by  the  defendant  to  the 
father  of  the  result  of  his  inquiries  is  privileged.  .(3) 

Nash  selected  A  to  be  his  attorney  in  an  action.  B ,  apparently'  a  total 
stranger,  wrote  to  Nash  to  deprecate  his  so  employing  A.  This  was  held  to  be 
clearly  nol  a  contidential  communication.  (4)  , 

A  husband  asked  a  medical  man  to  see  his  wife  and  ascertain  her  mental 
condition.  He  reported  to  the  husband  that  she  was  insame.  Held,  a  privileged 
communication.  (5) 

I  am  not  justified  in  stand  ing  at  the  door  of  a  tradesman's  shop  and  voluntarily 
defaming  his  character  to  his  intending  customers.  But  if  an  intending  elastomer 
comes  to,  me  and  inquires  a^to  the  respectability  or  credit  of  that  tradesman,  it^ 
is  my  duty  to  tell  him  all  I  know. 

Horsford  was  about  to  deal  with  th&  plaintiff,  when  he  met  the  defendant,  who 
said  at  once,  without  hts  opinion  being  asked  at  all.  "  If  you  have  .anything  to 
do  with  Storey,  you  will  live  to  repent  it ;  he  is  a  most  unprincipled  man,"  4c. 
Lord  Denman  directed  a  verdict  for  the  plaintiff,  because  the  defendant  began 
by  making  the  statement,  without  waiting  to  be  asked.  (6) 

390*  eiTiasuifenMMoa. — No  One  commits  an  offence  by  publish- 
ing to  another  person  defamatory  matter  for  the  purpose  of  giving 
iniormation  to  that  person  with  respect  to  some  subject  as  to  which 
he  bfts,  or  is,  on  reasonable  grounds,  believed,  to  have,  such  an 
interest  in  knowing  the  tr^^  as  to  make  the  conduct  of  the  person 
giving  the  information  reasonable  under  the  circumstances :  Provided,, 
that  such  defamatory  matter  is  relevant  to  such  subject,  and  that  it 
is  either  true,  or  is  made  without  ill-will  to  the.  .person  defamed,  and 
in  the  belief,  on  reasonabla  grounds,  that  it  is  true. 

In  a  marginal  note,  upon  the  subject  of  this  article,  the  Royal  Commissioners 
cite,  a^an  authority  to  be  reflMTed  to.  in  oonqaetion  with  this  class  of  privileged 
comnmnioations,  the  case  of  Coxhead  v.  Riohards.  (7) 

In  that  case  the  Judges  of  the  English  Court  of  Common  Pleas  stood  equally 
divided,  as  to  whether  a  man  may  infordt  the  owner  of  a  ship  that  his  captain 
has  been  guilty  of  grosa  misconduct  at  sea.  A.,  the  defendant  in  the  case,  had 

(t)  Cowles  v.  Potto,  34  L.  J.  Q.  B.  247  ;  1 1  Jur.  N.  S.  94il ;  13  W.  R.  858. 

(2)  Beatson  v.  Skene.  §  U.  «  N.  838  ;  29  L.  J.  Ex.  430 ;  6  JUr.  N.  S.  780 ;  2  L. 
T.  378  ;  Hopwood  v.  Thorn,  8  C.  B.  293  ;  19  L.  J.  G,  P.  94';  14  Jur.  87. 

(3)  Atwill  V.  Mackintosh,  6  Lathrop  (120  Mass.),  177.      > 

(4)  Godson  v.  Home,  I  B.  *  B.  7  ;  I  Moore,  223. 
(6)  Weldon  v.  Winslow.  Times  for  March*  14th  to  19th,  1884. 

(6)  Storey  v.  Challands,  8  C.  ft  P  2)4. 

(7)  Coxhead  v.  Rio^iards.  2  C.  B.  569  ;  15  L.  J.,  G.  P.,  278  ;  10  Jur.  984. 
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rSrsuXrt'tT  wl?^^^^^^^  --«  or  a  .enchant  ship 

mate,  and  saying,-"  How  shalff  act  ?  It  is  mv'rfn^C  T'""''  .^'  ^'^  '*"«  ""t 
[the  owner  of  the  ship],  but  my  doinc  so  wit.i^J^  •''"'I  ^°  '^''e  '»  Mr  Ward 
and  family"  A.._af{;i' mucnSition  anTrn"'"  , V"?- *^^^^  «P<1  Ws  wife 
fr'inds^hought  it  his  duty  to  shew  the  lettr  f„  w 'i^"  *"''  °'*»er  nautical 

J!.fu^*r  **T*^''C.lh)L  his  portion  irSot^n^^^^^  «°;  where 

facts  mentioned  in  B's  letter  excent  frnm  .li  i^P    .?•  ,/•  """^w  nothing  of  the 

jury  that  the  publication  Vthe'^eUe?^  bv  TTn'^f'^'  ■^''"^!"'  ^••'-  '«'d  '£ 
pnma  facie  privileged  ;  and  thev  n«o«Mvi^      ' .  "  »'>ewiug  it  to  Ward  was 

afterwards  equally  divided  on  tLqSToJ  T^L^'''  T  '^"  ^ourt  was 
letter  was  privileged  the  veniict  rS^dfflr4;:j?l2^L^^^^^^^ 

anSs\^rtl':tS^^^^^^^^^  ^nj-ious  to 

bond  fide  for  the  purpose  of  investigating  «f^^.°    '°  '"M"*  h's  character,  but 

is  interested,  or,  iA^  w^ich  the  Sn  to  whoSi  u  I^h"'"'-"  P«"°°  ""'"i^g^ 

performance  of-a  d,5y.  it  is  norpun^haWe  aTa  llbeTjJr  "  '°'"^'''^'  '"'  *"'•"" 

ILLUSTRATIONS. 

My  regular  solicitor  mav    unnats.!    „;.,»         •  - 
l^rsons  of  whicl,  he  thinks  it  t^Jy  in,|Z?h«t"?'^T''VrK''°°''«'-°'P«  third 
/although  not  at  the  moment  condu^cLg'Sl  Xedingf^orl'lS™ «'''  «-" 

the^tS'SoiduTtar'  '  ""«  "  "*°"  -"'^  •"^°"-  his  guardian  of 

wiJt5*?&trtKSta?v''ot  tlT'^'  ?°  *•«'•''"•  "f  •^  P"Wic  department 
tractor.  Blackburn. tdSei  tt  jJ  y^JK'  Sf;"'^  V''.  ^^^^^o^ 
wntten  m  good  faith  and  in  the  discharff«  nf  »hii  .^^i^ought  the  letter  was 

Ployers,  It  was  privileged,  althoVgrSnlolirettnJri^^^         '*'*  «" 
A  relaUon  may  confldentially  advise  a  ladv  not  tn  ,„ 

SSH;  "«"••  '-«•"«' '« «..  "JTvK  S.'S ;,  Kj."i,x»;. 

letter  to  B.,  claiming  a  return  of  fiin   ?„.?  •   'J  *^'  ■^-  wrote  a  business 

(I)  fiUTtaon  ».  Busb,  &  B   A  R   qi.  .  ..  ,     .     T~ ^ ■ 

(5KM'*^«lf*»'C.L.M.7».  ••«••) 

(3)  Wright  V.  Woodgate.  2  C   M  a  n  >i7«  .    ,  m 
<*K"itoI'.R.4p!c  iwS"  "•*"•"';    •  Tyr.  *  G.  12;    1  Gale.  329 


i'»^utStcS:- 
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is.- 


A.,  B.,  and  C.  are  brother  officers  in  Ihe  same  regiment.  '  A.  meets  B  and 

,  says,  "  I  have  learned  that  C.  has  hben  guilty  of  an  atrocious  offence  •  I  "wisii 

to  consult  you  whether!  should  divulge  it— whether  I  should  speak  of  it  to  the 

commanding  officer."    Such  remark  and  the  discussion  that  ensues  would  b? 

privileged,  if  ftondyJde.  (1 1 

307*  tttUtma   PwrtaMicata  «*iitetalav  daflMMtery  Hfcel.— Every 

proprietor  of  any  newspaper  is  presumed  to  be  criminally  responsible 
for  defamatory  matter  inserted  and  published  therein,  but  such 
presumption  may.be.rej)uttedbv  proof  tl^t  the  particular  def^ma- 
torv  matter  was  inserted  in  such  newspaper  without  such  proprle- 
tor  s  cognia&oe,  and  without  negligence  on  his  part.  i 

2.  General  authority  given  to  the  person  actually  inserting  such 
defamatory  matter  to  manage  or  conduct,  as  editor  or  otherwise 
such  newspaper,  and  to  insert  therein  what  he  in  his  discretioii 
thinks  fit,  shall  not  be  negligence  within  this  section  unless  it  be 
proved  that  the  proprietor,  when  originally  giving  such  general  au- 
thority, meant  that  it  should  extend  to  inserting  and  publishinjr 
defamatory  matter,  or  continued  such  general  authority  knowing 
that  it  had  been  exercised  by  inserting  defamatory  matter  in  anv 
nnmberor  parti  of  such  newspaperj>  ■     ,  ' 

3.  No  one  is  guilty  of  an  oflfenoe  by  selling  any  number  or  part 
of  such  newspaper,,unles8  h6  knew  either  that  such  number  or  mrt 
contained  defamatory  matter,  or  that  defamatory  matter  was  ha- 
bitually containe  l  in  such  newspaper. 

By  articl^S^p),  ante,  it  is  declared,  that,  ,     - 

"  In<the  sections'  of  this  Act  relating  to  defamatory  libel  the  word 
newtpaper  shall  mean  any  paper,  magazUte  or  periodical  con- 
tMnmg  pubUc  nfews,  intellig^ce  or  occurrences,  or  any  remarks  or 
observations  thereon,  printed  fOr  sale  and  published  periodically  or 
m/ parts  or  numbers,  at  intervals  not  exceeding  thirty-one  days 
between  the  publication  of  any  two  such  papers,  parts  or  numbers, 
and  also  any  i>aper,magarine  or  periodical  printed  in  oider  to  Q 
dispersed  and  made  public,  weekly  or  oftener,  or  at  intervals  not 
exceeding   thirt^-one.  days,  and    containing    only  or  principally 

The  latter  portion  of  the  Brst  paragraph  of  article  297  is  to  the  same  elTect  as 
.section  5,  (how  repealed),  of  R.8.C.,  c.  163.  =»mo  oneti  ss 

«  "«*i«'fi">"«r»o  a  clause  contained  in  section  7  of  Lord  Campbells  Act 
6  and  7  Vict.  c.  98  (Imp.),  under  which  it  has  been  held  that  the  ptSprietore  of 
tf-J??'^'  '^^^  *>*/«  appomtod  a  competent  editor  to  conduct  itVare  not  cri- 
mtoally  responsible  for  the  puhUcation  of  a  libel  inserted  in  the  newspaper  iy 
the  editor,  upon  proof  that  the  publication  was  made  without  their  actuE 
autlwnty,  consent  or  knowledge,  and  that  such  poblicaUon  did  not  arise  from 
want  of  due  oare  or  caution  on  theii  p4rt.  (U) 

Hoibrook's  case  came  up  before  the  Court  twice,  each  Ume  upon  a  motion  for 
%  new  trial,  and  on  each  occasion,  (although  some  of  the  judges  dissented),  it 

(I)  Bell  v.  Parke,  10  Ir.  G.  L.  H.  284. 
J.'?i.  B  )i  13°"*""'''  '  ^' ®"  "•  ""  '  "  ^- •'•  ^^-  ^-^  "=*<*•  ^  ^'  *2 ;  *8  L 


See  comments  under  ai 
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S^Zl%rt''"ECL^°±°'-'  ^"'J!'--.  editor  or  other 
*all  bo  dealt  with,  indictea,  tri^  and  mmuilTP*''u°'^"''y  defamatory  libeT 
r««des.  «•  in  which  such  news^peM?  pSK  '"  ">«  P^^ince  in  w^ich  he 

Thelmperial Statute  51-52  Vic  c  B4  /7%- /I  ,... 
,  proyidw,  by  section  8.  that  no"  ^w.w'  J^  "^ ''*«'  Ammdmml  Act  1888i ' 
agai^any  proprietor  publisher  XS^/'iv"'''""  ''""  *«  "oSS 
publication  of  a  newspa^?,  fo"  any  ffl  Iblit^L  ?^"°?»'  ^sponsible  for  ?^ 
of  a  judge  at  Chambere  Jbeng  rfr^  Aai  fl«rf  i^  ''T'"'  «"'*»«<  <Ae  ord^ 
tion  fof  such  order  shall  be  made  on  Sic^n  f^i""^ '  ""^  ">»»  the  apK 
have  opportunity  of  being  hea,5ajainst  Such  aJpHcS"  '"^'^'  '"'°  «'^«'' 

other  tluiigwhatherfoLing^rt^W^S;:fr'  P''"'P^'«'  «' 
the  same  oontaiw  de&ni»tor,r  matter T/iffh^i^'  *'^°°*'  although 
did  not  know  that  S  defemtor^^itJer  ^i"°*  f  ?"«^  ««^«.  h« 
book,  magaiine  pamphlet  or  otherThw"''  ^  "^'''^-^^^d  in  sizch 

other^L^th^US^Vrt^^^^  l^-PMet  or 

kno^ng  that  su.hCkf  ^le  S'Z//"*"?^  ""^S 
tain^.  defamato^jr  matteV  ofT  J^H  in™^'***'  *^°«  ^O"- 
pen<{dical,  that  defamatory  matter  ^hl.-^  T^^""  ""^  P«rt  of  a 
periodical.  ^  ™*"®^  ''■*  habitually  contained  in  such 

defamatoiy  matter  in  the  7a^tSXhhit  ^l^^^'J^f^  °*'*h« 
the  pubUc  benefit  at  the  time  when  ir^S  1  ^."^.P^^hshed  was  for 
matter  iteelf  was  true.    RS  C^c.  1(«,  tf  P"^''***^'  »'»<i  ^^^  the 
See  commento  under  article  302,  post. 

indictable  offence  and  ^!iMiTZ^7^^7J!'''  ^ff^'*^  of  an 
not  exceeding  six  hundwd  dolUre  S  iTCS^'T"*'  °^  *<>  »  ««» 
threatens  to  publish,  or  offew  to  aStato  ftim  ii\^**  1*"'*"«^«»  *' 
prevent  the  publiahiiig  of  a  dSkmJtoSr  Kl^i  P°^i«^»«^  or  offers  t^ 
•ny  money,  or  to  indioe  any  wrZ^^5^  "^^  ^*'«"  *^  ««tort 
•ny  penoi  any  appointme7o?Sw^f  n^flf  "P"**  <"•  P«>cuw  ^K 
quence  of  any  peSbn  havi^  Kan  wftiSifl^?  **'':'"»*'  «' »°  <»n8^ 
meat  or  otfoe.    K.S.C.,  o.  iSs^i.^^     ^  ^"^^  °***°®J^'  •PPoint- 

Under  the  repealed  section  I  of  the  Hsr   ia«   ,•.    . 
qfcnce  was  any  term  h$t  than  two  ymS^      -^^  '"'  **•*  imprisonment  for  this 

H*l  Areh.  Cr.  Pi.  *  Bv.  21  fid.  890,  891. 
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-  "^ Under  the  Imperial  statute,  6  and  7  Vic,  c.  96,  sec.  3,  the  punishmed^i*  three 
year^'  imprisonment,  with  or  without  hard  labor.  ,'1 

801.  Every  one  is  guilty  of  an  indictable  offanoe  and  liabl€f:i|^  two 
years'  imprisonm'bnt  or  to  a  fine  not  exceeding  four  hundred  dollars, 
or  to  both,  who  publishes  any  defamatory  libel  Anowinfl  the  same  to  be 
false.    RS.C,  W^,  s.  2.  ^       \ 

Under  the  repealed  sec.  i  of  R.8.C.,  c. 
term  less  than  two  years. 


63,  the  imprisonment  W^  for  ftny 


803>  Every  one  is  guilty  of  an  indictable  offence  an4  liable  to 
one  ^ear'sr  imprisonment,  or  to  a  fine  not  exceeding  two  hundred 
dollars,  or  to  both,  who  publishes  any  defamatory  iibeU  R.S.C., 
c.  163,  s.  3.  ; 

As  to  Libels  on  Foreign  ^Sovereigns,  and  Spreading  False  News  of  public 
interest,  see  articles  125,  and  126,  ante,  p.  72 ;  and,  as  to  Blasphemous  Libels, 
see  article  170,  aiUe,  p.  lOt. 

.  See,  also,  pp.  68-71,  onie.  for  a  brief  history  of  the  law  of  libel  in  general  and 
of  seditious  libels  in  particular.  ' 

Articles  299,  ante,  and  634,  pott,  giving  a  defendant  accused  of  publishing  a 
defamatory  libel,  the  right  to  plead  the  truth  of  the  alleged  libel,  do  not  apply 
either  to  seditious  or  blasphemous  libels.  The  truth  of  these  canpot  be  pleaded 
as  a  defence. 

Article  593,  post,  provides  that  in  preliminary  investigations  of  indictable 
oifences,  before  police  mitgistrates,  the  defendant  may,  after  the  examination  of 
the  witnesses  for  the  prosecution,  6&11  and  examine  witnesses  for  the  defencR ; 
but  it  does  not  seem  that  this  gives  a  defendant  in  a  iibel  case  the  right  to 
prove  at  the  prelimijiary  examination  thci  truth  of  the  matter  charged  as  a  libel ; 
for,  although,  in  England,  the  right  to  call  witnesses  for  the  defence  at  a  police 
court  preliminary  investigation  existed1»^gbefo^e  the  passing  of  the  Newspaper 
Libel  and  Begistration  Act  1881,  it  was  thelK^ld,  before  that  Act  became  law, 
that,  although,  where  the  charge  was  that  of  maliciously  publishing  a  defam- 
atory libel  knowing  it  to  be  false,  (sec.  4  of  6  and  7  Vic,  c  96),  the  magistrate 
Add  jurisdiction  to  receive  evidence  of  the  truth  of  tkeiibel,  so  as  to  negative 
.  the  allegation  that  defendant  knew  it  to  be  fall  be  niBid  not  such  jurisdiction, 
when  the  charge  was  that  of  .simply  maliciously  publishing  a  defamatorr 
libel  (sec  5  of  e.and  7  Vic,  c  96).  (I) 

But  the  Newspaper  Libel  and  Registration  Act  1881  mdde,  in  England,  a  very 
important  change ;  for,  by  sec.  4,  it  enacted  that,  "A  court  of  sunUbary  Jurisdic- 
tion upon  the  bearing  of  a  charge  against  a  proprietor,  puhli^her,  or  editor,  or 
any  person  responsible  for  the  publication  of «  newspaper,  for  a  libel  published 
thorein,  may  reorivtevidmictat  to  lh»  publication  being  for  thepublic  benM,  and 
as  to  the  nuUters  charged.^  the  lib«  bring  true,  and  as  to  the  report  bemg  fair 
and  accurate,  and  published  without  malice,  and  as  to  any  matter  which,  under 
this  «r  any  other  act  or  otherwise,  might  be  given  in  evidence,  by  way  of 
defence,  liy  the  person  charged,  on  his  trial  on  Indictment ;  and  the  court,  if  of 
opinion<after  hearing  SMch  evidence  that  there  is  a  alrodg  presumption  that  tbe 
jura  on  the  trial  would  aoqujt  the  person  charesd,  may  dismiss  the  case ; " 
and  under  sec.  5,  of  the  same  Act,  the  court,  if  It  thinks  that  the  libel,  though 
proved,  is  of  a  trivial  character,  may,  instead  of  sending  the  ease  before  a  jury, 
dispose  of  it  summarily,  provided  the  accused  consents  thereto,  and  may,  in  that 
case,  a(ljudge  him  to  pay  a  flne  not  exceeding  £50. 

An  indictment  for  libel  will  not  be  imufiicieot  for  not  aetting  out  the  words  of 
(I)  R.  V.  Garden,  5  Q.  B.  D.  1 ;  49  L.i. <M. G.)  i ;  Aroh. Gr.PttlBr.2l  Ed. 976. 


It ;  but,  if  the  \vor< 
ftirnish  the  defender 
reads  as  follows  : 

"No  count  for 
defamatory  libel, 
pamphlet,  newspa 
deemed  insuflicien 
thereof:  Provided 
beftimished  by  th 
pamphlet,  newspa] 
^e  csharge. 

"A  count  for  ] 
written  in  a  sens 
specifyipg  that  sen 
that  matter  was  wi 
sufScient  to  prove 
with  or  without  8U( 

A  plea  of  justiQcatio 
rndtter  published  is  tru 
and  It  must  set  forth  tl 
good.    These  formaliU( 

"Everyone  accui 

that  the  defamatort 

was  for  the  public 

published  in  the  mai 

Such  plea  may  justi 

ifany, in  the  count,© 

wiUjout  any  such  s 

defamatory  matter  it 

as  if  two  libels  had  b< 

2.  Every  such  plej 
particular  feet  or  faci 
that  such  matters  she 
generally  denying  th< 

3.  The  truth  of  the 
case  be  inquired.into 
accused  is  put  upon 
pbaiging  him  with  tm 

in  which  case  evidence 
the  allegation  that  the 
4.  The  accused  may 
such  pleas  shaU  be  inqi 
6.  If,  when  such  pl« 
convicted,  the  court  mi 
his  guilt  is  aggravated- 

.  'f.  W'"  be  seen  by  the  fot 
justification  the  accused  m 
accusation  charges  the™ 
ffiijemay.  under  the  pi, 
ofthe  matter  published,  80  a 


•  ■  ■  - 


•..  •  ^ 


^  DEFAMATQBY  LIBELS.  34! 

4e;;^toTiSbl?o^;t't^^^^^^^  -ditioua,  obscene  or 

pamphlet,  newspaper  or  other  LnL^' •*'*"?«  *"  obscene   book 
Seemed  inBufflcSfonThe  ^nd  th^ii'L'""''*""  '"«**«'•'  «haU  £ 

^^hH  newspa^r^nntin,  c^t^iratS^n^r^^^^^^ 

wri'ttenTa  tU'vhSJ^^tKJf  fd  «^«**«rpubl«hed  was 
specifying  that  sense  t^thouraSlp^fi^^  <^^imS, 

that  matter  was  written  in  that  Lnl!  a^j*^®^«»'  ehowinir  how 
Bufficient  to  prove  that  the  matJeTt>dw£j^°  *^'  *"*1  '*  «h«ll  bl 
with  or  without  such  innuendo  "         Published  y^  criminal  either 

rflnr  fHiA   oAA» 1    _  rt        -  _.  _ 


III 


»  Ti,„^„  "  '^""'  '^'"cn  18  as  follows  : 

that^^:^Zar;tateS&«d^^^^^ 
was  for  the  pubh?  benefit  tff^^f  ''^  ^^  ^a*  t™e,  iwd  tE 
PuWished  in  tfe  manneTtd  AeX^'T''.^''^'^^^^--^^^ 
Such  plea  may  justify  the  defamatolv  i!„T^°*'7  ^«^  published 
ifany.m  the  count,  or  in  theZ^wS^hin^'"  '^"  ^^^^e  specified,' 

'    "^^'^reftcJlle^rS 
particuUirVact  or  facts  brrea«Jn'°nf'rK*'°#'-*^^  '""^t  «et  forth  the 
that  such  matter  shouKTp^ubSj^ilr  ^"'"^^^  P«bSg^' 
generally  denying  the  truth  theWf  ^^^  P«>8eputor  may  ^piy 

-e  b^  in^SeS^o^X^^ur  sucW  "  T  -^"^^^^  "^-^  «!-"  in  no 
accused  is  put  upon  H?s  tr?al  nS.  ^^  «f.  Justification  unless  the 
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As  the  falgity  of  defamatory  maftter  is  presumed,  the  prosecution  need  not 
produce  evidence  of  its  Talsity.  The  onus  is  upon  the  defendant  to  prov%  that  it  ig 
true  that  it  is  matter  of  public  interest,  and  that  the  publication  of  it  was  for  the 
public  benelit ;  and  th»  whole  of  the  libel  must  be  proved  true.  Thejustiilcation 
must  be  as  broad  as  the  charge.  If  a  material  part  be  not  proved  to  be  true, 
the  Crown  will  be  entitled  to  a>  verdict  (1) 

If  the  gist  of  the  libel  consists  of  one  specific  charge  which  is  proved  to  be 
true,  and  of  public  interest  it  is  not  necessary,  in  that  case,  that  the  defendant 
should  justify  every  expression  used  by  him  in  commenting  on  the  prdsecutor's 
conduct  in  connection  with  such  speciflc  charge.  If  the  substtmtial  imputation 
be  proved  true,  a  slight  error  in  some  detail  will  not  prevent  the  defendant 
succeeding,  provided  such  error  in  no  way  alters  the  complexion  of  the  alTair 
and  would  not  have,  on  the  reader,  any  different  effect  from  that  which  th)" 
literal  truth  would  produce.  (2)  If  epithets  or  terms  of  general  abuse  be  used, 
which  do  uot  add  to  the  sting  of  the  charge,  they  need  not  be  justified.  (3)  But 
if  these  additional  terms  of  abuse  insinuate  some  further  charge,  in  addition  to 
the  main  imputation,  or  imply  some  circumstance  substantially  aggravating  the 
main  imputation,  thpy  must  be  justified  as  well  as  the  rest.  (4i  In  such  a 
case,  it  will  be  a  question  for  the  jury  whether  the  substance  of  the  libellous 
statement  has  been  proved  true  to  their  satisfaction.  (5)  As  was  said  by  Lord 
Denman,  "  It  would  be  extravagant  to  say  that  in  cases  of  libel  every  comment 
upon  the  facts  required  a  justification.  A  comment  may  introduce  independent 
facts,  a  justiflcation  of  which  is  necessary,  or  it  may  be  the  mere  shadow  of  the 
previous  imputation. "  (6) 


In  order  to  justify  a  libel  it  will  not  be  suiBcieht  to  say  that  the  defendant 
merely  repeated  what^as  said  by  another  person.  For  instance,  if  the  libel, 
complained  of,  be  "  A^.  said  that  C.  had  been  gnilty  of  flvud,'!'  etc.,  it  would 
iie  no  justiflcation,  for  publishing  these  words,  to  plead  that  A.  B.  did  iiubct 
make  that  statement ;  for  each  repetition  is  a  fresh  defamation  and  the  defenai|^t, 
by  repeating  A.  B's  words,  has  made  them  hisown,  and  i$  legally  as  liable  as  if 
he  had  invented  the  story  himself  The  only  plea  of  justification  which  will  bo. 
an  answer,  in  such  a  case,  must  not  merely  allege  that  A.  B.  did  in  (kct  say  so, 
but  it  must  go  on  to  aver,  with  alt  necessary  particttlarity,  that  every  statement 
which  A.  B.  is  reported  by  the  defendant  to  have  made  is  true  in  substance  and 
ifl  fact.  (7)  This  rule,  reiquiring  justification  of  every  substantial  part»  of  the 
alleged  libel,  was  considered  to  jiress  too  severely  on  newspaper  proprietors  and 
editors,  and,  on  that  account  it  was  relaxed,  in  their  favor,  as  we  have 
already  seen,  (8)  by  special  legislation,  under  which  newspaper  reports  of  public 
meetings  are  privileged  when  they  are  fair  and  accurate  reports  of  matters  of 
public  interest,  the  publication  of  which  is  for  the  pubiic  benefit. 


ILLUSTRATIONS. 

Libel  complained  of :— that  A.,  a  proctor,  was  three  times  suspended  from 
practice  for  extortion.  Proof  that  he  had  once  been  so  suspended  held  insuffi- 
cient. (9) 
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{9)  Glarkson V.  Lawson,  6Bing.  266;  3M.AP.  605;  6Byg.587;  4M.AP. 
SS6 ;  Ooodbume  v.  Bowman  and  others,  9  Bing.  532 ;  Clark  t.  Taylor,  2  Biag. 
M.  G.  654 ;  3  Scott,  95 ;  2  Hod«es..6S. 
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Libel  complained  of:—"  A  B  nnH  r 

Plea^  :  not  guilly.  and  a  iustilhv.t^^n  „•  •     *  *"*"«  ^^o  live  by  card-sharnin^  " 
persons  narae<l  had  b^"  KSV°"  «'T8  "fveral  specific  insSsn.wSfch 

ign^^n^^^^^^  Of  those  impudent  and 

kndof  pil|;"it«|8oassertedKtve™  ofThernl'.'i  '"•'",''"  '*'*''»«««  '^'"h  S 
of  manslaughter,  flned,  and  imprisoneTfor  kiiMno.^  '  rascals  had  been  convicted 
heir  universal  vegetable  boluws  "  Ind  .hi™  ?  '^°5'^  "^'"^  enormous  doses  of 
"one  of  wholesale  Doisonin^"    I.  .f,       characterized  the  plaintiffs'  8vst«r«c 
when  taken  in  lar^s^s  if  recoLm«n7!;°^^'^  f'."'^  '"»'  that  p  Stiffs'  ."n? 
deadly  and  poiso/ous^'ha\  twrS^nstrt  .LPh"'""""''  ^^"^  "'^^ly  Cge  oi's' 
quantities  of  them;  and  thaUhrSewhn  h„H  ^°°'''^*J"«"''«  «f'«king  large 
fried,  convicted,  and  imDrisoned '^r»t.        ^^"^  "'''"''"'siered  these  pilli  wefo 
Bald  a  suflicient  justiflSn   althoC^h  thf  «f ''"^^'''^  "'■  '^'^^  two*^  JIS 
and" wholesale i»i8oninff"We«,nnfft.i.      ^JPi^ssions  "scamps,"  "rKs" 
gist  of  the  libe,  J^l^Zll,  Silfil'^AV  «"'>'''«ntiated :  the  m'ain  charge  i'nd 


(3) 


(nstoftheirQ'bS^-LTlySa!,^, 

4dVr.r^fflVbii?,i^^^^^^^^  onudici.l  proceedings 

Court  containing  M  insinuaUcS^  that  DSiA.H'"''""'  "P""  ^^at  passed  in 
nojustiflcationtopickout  such  n«r?s  of  thi  Hi^l  ^"'n'n'tted  perjury Vnd  it  s 
trial,  and  to  plead-that  such  oarm  ««f  fr  ,i  i*^'  *^  ''"titain  an  account  of  the 
matter  unjustified.  (4,  P""''  "^  ''"«  ""d  accurate,  leaving  the  exiraneous 

the  defendant  sa  d     "  Yon  h««  ifLii®  company  consequently  fell  •  thereum,; 

^"°;'''^'"'''j'»".''»"™.-p''»««8.*,».pp.  w',,U ,,.  „ 

of  the  Grown  TTmSri^ISi^^^''  po«<,  provides  that,  in  Libel  cases  the  rioh* 
through,  Shall  riorreS^7b?a?rfv«2f^'*"'  ""'"  ^''^  P^°«'  ^If  tt  Sfne 
has  the  following  provi"oTShXar5?  tSl'he"  veSf  =  «""*  ;^''^'«  ''».  S 

pubMiS^^V^fd^fifJ^to^^  **'  information  for  the  making  or 
or  not  goUty  upon  tU  whX  nSttor^iTft  tn^*"*"*^  '^^"*'*''  «^««i'ty 

Chahnei8»?8hkJlS?6'ai'pVJ.^'ri*'""°i°"y>  '^*"««'.  2  B  4  Ad  673 

ClIvail'fMTdr'  &•  ?-a^-  '«^:  *  Scott.  533;  3  Hodges    !08- 
Sf-CP  4;6jf„J.1rf^'-  '"'^^  5  Scott,  N.  R.  801 ;  2Do'wl.N  TO,% 

II  ^"??-^-  Noke«.  7  K««t.  493 
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court  or  iudffe  before  whom  such  indictmenl  orjnformstion  is  tried, 
to  find  the  defendant  guilty  merely  on  the  proof  of  publication  by 
such  defendant  of  the  paper  charged  to  be  a  defamatory  libel,  and  of 
the  sense  ascribed  to  the  same  in  such  indictment  or  informal  ion  ; 
but  the  court  or  judge  before  whom  such  trial  is  had  shall,  according 
to  the  discretion  of  such  court  or  judge,  give  the  opinion  and  directioo 
of  such  court  or  judge  to  the  jury  on  the  matter  in  issue  as  in  other 
criminal  cases  ;  and  the  jury  may,  on  such  issue,  find  A  special 
verdict  if  they  think  fit  so  to  do  ;  and  the  defendant  if  found  guilty, 
may  move  in  arrest  of  judjgmebj;  on  such  ground  ana  insuoh  manner 
as  he  Boight  have  done  before  thV  passing  of  this  Act." 

'    OwiU.  — Under  Article  832,  post,  the  Court,  upon  the  conviction  of  any  person 
<»»  •  for  libel,— (in  common  with  any  other  indictable  offence),— may,  in  addition  to 

the  sentence,  condemn  the  defendant  to  pay  the  whole  or  any  part  of  the  costs 
or  expenses  incurred  in  and  about  the  prosecution. 

With  regard  to  the  costs  of  the  defence  when  the  prosecution  is  unsuccessrul, 
Article  833  provides  as  follows  : 

"In  the  case  of  an  indictment  or  information  by  a  private  proee- 

I  cutor  for  the  publication  of  a  defamatory  libel  if  judgment  is  given 

',  ^1  ^  for  the  defendant,  he  shall  be  entitled  to  recover  from  the  prosecutor 

■^  /*  the  costs  incurred  by  him  by  reason  of  such  indictment  or  inform- 

^  ation  either  by  watnnt  of  (ustreas  issued  out  of  the  said  court,  or  by 

action  or  suit  as  for  an  ordinary  debt." 

CdmlMa  taft>nutU*Ma.— We  have  already  seen,  that  finding  the  indicl- 
menl  includes  exhibiting  an  information,  and  that  a  Criminal  Infermalion  in 
this  sense  means  an  accusation  of  crime  made  and  Iri^,  without  the  inter- 
veiition  of  a  grand  jury,  in  cases  of  offences  which  tend  to  disturb  the  public 
peace,  or  to  interfere  with  good  government, — such  as,  seditious  or  blasphem- 
ous libels,  or  other  libels  in  which  the  general  public  are  interested,  oiBcial 
corruption,  etc.  (1) 

Criminal  informations  are  of  two  kinds  ;  one, — called  an  information  ex. 
o^cio,— being  laid  by  the  Attorney-General  or  Solicitor-General,  and  the  other 
being  made  by  the  Master  of  the  Crown  offlce,  (2)  at  the  instance  of  some 
private  individual.  (3) 

Archbold  describes  an  information,  ex  officio  as  "  a  formal  written  suggestion 

\ofan  offence  committed,  filed  by  the  Queen's  Attorney-General,  (or,  in  the 

vacancy  of  that  ofHce,  by  the  Solicitor-General),  (4)  in  the  Queens  Bench 

Division  of  the  High  Court  of  Justice,  without  the  intervention  of  a  grand  jury." 

OdgersMys,  that  informations  ex  officio  are,  as  a  r^e,  confined  to  libels  of  so 
'  dangeroQs  a  nature  as  to  call  for  immediate  suppression  by  the  officers  of  the 
Statu;  specially  blasphemous,  obscene,  or  seditious  libels,  or  such  as  are 
likely  to  cause  immediate  outrage  and  public  riot  and  disturbance  ;  and  which, 
therefore,  render  it  expedient  for  the  Attomey4}eneral  himself  to  take  the 
initiative. 

Archbold  cites  a  case,  in  which  informations  ex  officio  were  iiied  in  1858 
against  the  directors  of  a  banking  company  for  a  conspiracy  to  defraud  the 
shareholders  by  false  reports  of  the  pecuniary  Qoadition  of  the  bank.  (5) 

(I)  Seep.  3, anie. 
—    (2)  Note  :  In  Canada,  the  proper  officer  would  be  the  Clerk  of  the  Crown 

(3)  Arch.  Cr.  PI.  k  Ev.  21  Ed   124-126  ;  and  Odgers  Lib.  &  Sl„  427. 

(4)  R.  V.  Wilkes,  4  Burr.  2527  ;  4  Bro.  P.  C.  360. 

(5)  R.  V.  Brown  &  others,  Arch.  Cr,  PI.  h  Ev.  21  Ed.  122. 
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purchased  from^a  SS  in  fhi'^rP'P;""«^'""«inin«  the  S    7L  °k  "••* 

«Pe«.«c  Charge  the™  w"3  ToZJeX  i"o  nSlS^^s^f  ^ ''-'^^^^^^  n^ 
If  a  general  charge  be  made  .na  .         «      "*'"''  ***  ""«"• «"  affidavit.  (7) 


«!  S"  ^2™  "®  P-  262,  port 

fi  "•;■  WtbWr.  3  T. «.  Jan  •  «•  B.  M ,  14  ]„. 

'  "j^  hunger,  12  Cox,  c,  C.  407. 
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that  the  violence  used  to  nh».s„  .J.  '  ^  ""  ^^ 
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When  tin  robbery  isem...^^  k  'y-  *  ™*bery.  (i,      "'  "^' 

A  Stage  coach  having  fremionii„  k         \      "^siance,  (bat  is  fwce.  (3)      . 
one  occasion,  took  A  iii»&^®°"y  *««n  robbed  on  A  r.B-*i    >      »     v  '•'' 
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inere  may,  howAVAr  u^  __  ,*'*«'ry. 

to  constitute  a  SI  ?6?^^?g' '" '""'^  *^«««Sy'iS VtlLS»1'„T"'  """""^h 
•  man  to  rob  wTand  nnif     .1'?  '^^  *«"<».  for  in^n«^S  ^  if'''  sufficient 
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indecent  liberties  with  h.-.n  i    .u 

Reane.  whosaTSSfifTa  *  '^«'"1,  he  made  an  aorSH '!""  "^  •'''«''»«s ; 

-       SUriWniS^^^^^^^^  ^i-n  ,e  must 

toldlReane  tlia  f  he  won W  wf  *  P'""  Previously  Serted^wf.i.  T°  '"''<='' 
the  i)ond.  The  prose^uS  J^* "  %  ''^y*  he  would  Khi^.K  '''*  '""^'^d, 
guine(.8  and  a  shSiS  2  B.^^'^l'''*''  8«^«  'he  bond  toith«?  '^^.i^'^^-^y  «°1 
him.  saying  he  wouiri  i?„  !2°®'  ''ho  carried  both  boL  «„!!    "^  *"h  nineteen 

for  the  MnSThaTthfc?„f  P'r?"^ 

there  m\i8t  bea  vMon^^^T^  ^^  defective ;  aaAao^rin,..  "7"»  "Ejected 

^en  the  properS  is  mA^  fear  of  danger,  as  W)  the  dS.  '°  h°'''^'«  ™*>hery 

violence  That  the  Drinr.init  I.  u '^^'^  through  fear  tw^  *'*  ^'°'ence; 
question  to  iSeTrrWu '"'' had  acted  upon  in  «i^'». !..  "^  constructive 
•Vrewed  JuS  a  teL7n  ^VJ!'''  *he  defendaSt  hid  bv  .^^''•'  ''"«  *°  '^ave  the 
the'^denfanlP"  ThS™  °Jk^  prosecutor  as  to  render  Lm^!l!.°  ^.Tc^mstances. 
was  under  no  apSm^io^'^n?  }^^  P™s«cutorl^ore  aT  WeXn '^  of  resisting    - 

the  party  himself  «^w  il°  "^"^'hle  distincUon  bet wl°  !'  ^^  'Whatever  means 

•     •"otWchiroveraiJe^  "^Zr  ^^  ""^ofth^^udS'^f' violence  to 

money."    The  inrf™.   i.  .T'  "^'*  threatening  to  ihrnX  J"age«  of  a  man  holding 

W  R.  V.  Simon.,  2  Bait,  P.  c.  73i.   ®* 
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libeller  or  shows  an  ani'muj  against  him,  the  court  will  very  probably  reject  the 
application.  (1) 

The  order  nisi,  if  granted,  should  be  drawn  up.'!  Upon  reading  "  the  alleged 
libel  and  the  aCDdavits  and  all  other  documents  to  which  it  is  desired  to  refer  on 
the  argument. 

Whe^  the  rule  niit'is  drawn  up  it  should  be  served,  per<ona/iy,  upon  the 
defen(^nt.^ 

In  shewing  cause  against  the  rule  the  defendant  generally  flies  affidavits  in 
reply  to  those  filed  in  support  of  the  information ;  and  it  is  open  to  him  to 
maintain  that  the  libel  is  true. 

If  the  order  be  discharged  on  the  merits  the  court  generally  gives  the  defendant 
his  cpsts ;  and  no  second  application  can  be  made,  even  on  additional  affidavits ; 
(2)  except  under  very  peculiar  circumstances,  as  where  the  only  person  who  had 
made  an  affidavit  on  behalf  of  the  defendant,  against  the  rule,  has  been  since 
convicted  of  peijury  in  respect  of  such  affidavit.  (3) 

Although  the  prosecutor  cannot  make  a  second  application  for  a  criminal 
information,  after  the  first  application  has  been  dismissed  be  has  still  the  right 
to  proceed,  in  the  ordinary  way,  before  the  police  magistrates,  in  order  to  have 
the  otfender  committed  /or  trial  by  indictment.  (4) 

If  the  rule  is  made  absolute,  the  prosecutor  is  then  required  to  enter  into 
recognizances  to  effectually  prosecute  the  information.  The  information  must 
then  be  drawn  up  setting  out  the  offence  with  the  same  precision  as  in  an 
indictment ;  and,  as  sidon  as  it  is  filed,  a  copy  of  it  must  be  served  on  the 
defendant ;  who  must  appear  within  a  time  to*  be  fixed  ;  or,  in  default  of  his 
appearance,  he  may  be  apprehended  under  a  Bench  Warrant.  The  case  is  then 
brought  to  trial  in  due  course,  in  the  same  way  as  any  ordinary  trial  upon  an 
indictment;       .  ^  t 

With  regard  to  a  criminal  information,  of  the  class  which  are  not  eat  officio, 
the  offence  in  relation  to  which  an  application  is  made  for  one  must  be  such  an 
offence  as  calls  for  prompt  and  immediate  interference  before  the  court  will 
grant  it.  There  must  be  some  evidence  that  the  ordipary  remedies  by  action  or 
ind|H:tment  are  insufficient  in  the  particular  case ;  and  in  cases,  for  instance, 
where,  upon  the  filing  of  a  criminal  information  for  criminal  libel,  it-  appears, 
^at,  the  prosecutor  relator  has  himself  lilielled  the  party  complained  of,  |5)  or 
"that  he  has,  in  any  way,  invited  or  |M-ovoked  the  publication  of  which  he 
complains.  (6)  or  that  he  has  had  an  opportunity,  (of  which  he  has  not  availed 
himself),  of  expressing  his  disapproval  of  its  terms,  (7)  or  that  he  has  demanded 
and  received  explanations  fh>ra  the  defendant,  (8)  or  that  he  has  been,  himself, 
guilty  of  any  misconduct  in  relation  to  the  matter,  a  rule  giving  leave  to  prose- 
cute the  information  will  be  reAised,  unless  the  public  have,  m  the  particular 
instance  in  hand,  a  direct  and  independent  interest  in  the  prompt  Oppression 
of  the  libels.  (9) 

The  Court,  in  granting  leave  to  prosecute  a  criminal  information,  formerly 
took  into  account  the  rank  and  dignity  of  the  person  libelled ;  and  informations 

•     (I)  R.  v.  Burn,  7  A.  A  E.  190. 
(2)  R.  v.  Smithson,  4  B.  A  Ad.  862. 
(3   R.  v:  Eve  A  Parlby,  5  A.  A  B.  780. 
(4   R.  V.  Cockshaw,  2  N.  A  M.  378. 

(5)  R.  v.  Nottingham  Journal,  9  Dowl.  t042. 

(6)  R.  v.  Larrieu,  7  A.  A  B.  277 ;  R.  v.  Hall,  I  Cox,  C.  C.  344 ;  tx  parte  Rowe, 
20L.T.(Old8.HI5;«7J.P-25. 

(7)  R.  V.  Lawson,  I  R.  B.  486. 

(8)  Ba  parle  Doveton.  7  Cox,  C.  G.  16 ;  26  L.  T.  (Old.  8.)  73 ;  ex  pM* 
Haviland,  4IJ.  P.  780. 

(9)  IL  v.  Casey,  t3  Cox,  C.  a  3tO. 
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Lord  George  Gordon  was  tried  in  1787  and  convicted  upon  an  information 
charging  him.  with  libelling  Marie  Antoinette,  Queen  of  Prance,  a^"  her  tool " 
the  French  Ambassador  in  London.  He  was  fined  £500  and  senmlced  to  two 
years'  imprisonment,  an4  at  the  expiration  of  that  time  to  find  sureties  for  his 

good  behaviour.    This  he  could  not  do,  to  he  remained  in  prison  till  he  died  on 
fovember.lst,  1793.  (1)  ' 

The  Mourner  published  the  following 'passage  : — "  The  Emperor  of  Russia  Is 
rendering  himself  obnoxious  to  his  subjects  by  various  acts  of  tyranny,  ami 
ridiculous  in  the  ev«<  of  Europe  by  his  inconsistency.  He  bi|s  now  passed  an 
edict  prohibiting  the  exportation  of  timber,  deals,  and  other  naval  stores.  In 
consequence  of  this  ill-timed  law,  upwards  of  100  sail  of  vessels  are  likely  to 
return  to  this  country  without  freights."  This  was  deemed  a  libel  upon  the 
Emperor  Paul  I.  An  infbrmation  was  granted,  and  the  proprietor  of  the 
Courier  was  find  £100,  sentenced  to  six  months'  imprisonmeat,  and  to  And 
sureties  for  good  behaviour  for  five'years  Dram  the  expiration  of  that  term.  The 

Srinter  and  pi^lisher  were  also  sentenced  to  one  month's  imprisonment.    (Lord 
[enyon,  G.  J.)  (2) 

A  Queen's  counsel  obtained  a  criminal  information  for  libellous  verses  and  for 
a  caricature  imputing  to  him  professional  misconduct  in  the  conduct  of  a 
case.  (3)  ^ 

The  solicitors  to  a  railway  company  were  ref\i8ed  a  rule  for  a  criminal  inform. 
ation  for  a  libel  on  them  by  the  directors,  imputing  extortion  and  ftvud.  "They 
were  left  to  bring  an  action.  (4) 

A  French  refVigee  in  England  wrote  a  stilted  poem  about  the  apotheosis  of .  if 
Napoleon  Buonaparte,  <then  first  consulrof  the  Freach  Republic,  suggestinj  '*'*^ 
it  would  be  an  heroic  deed  to  assassinate  him.    He  was  neld  ameuablei 
English  criminal  law,  although  the  libel  was  purely  political,  affected  n| 
in  the  British  Isles,  and  attacked  the  man  who  was  England's  greatea 
at  the  time.    The  jury  found  him  guilty  ;  but  war  broke  out  again  between 
England  and  France  soon  afterwards,  and  no  sentence  waa  ever  passed.  (5) 

For  Forms  of  Criminal  Informations  and  pleadings,  see  p.  262. 

(t)  R.  v.  Lord  George  Gordon,  22  How  8t.  Tr.  177. 
(2J  H.  v.  Vint.  (1799),  27  How  8t.  Tr.  627. 

(3)  Sir  W.  Garrow's  Case,  3  Chit,  Gr.  Law,  884, 

(4)  Bx  parte  Baxter,  28  J.  P.  326.  -v* 

(5)  R,  V.  Jean  Peltier,  28  How  8t.  Tr.  617. 
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The  Jurors  for  our  L< 

than  one,  add  at 

"  The  said  Jurors  tar 
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OMISSION  OF  GAOl 


At 

and  times,  before  and  s 

common  gaol  for  the  d) 

aforesaid,  had  charge 

there  detained  in  the  s 

withdraw  himself  tnn 

necessaries  of  life;  and 

duty  and  being  bound  i 

Old,  in  disregard  of  his 

neglect  and  omit,  wit 

necessaries  of  life  by  m 

endangered  ;  (or,  th$  ht 

nmtly  titfured.) 

OMISSION  OF  I 


At 
and  times,  before  and  si 
B.,  a  child  under  sixteen 
said  A. '8  household,  and 
and  hound  by  law  to  pro 
necessaries  for  the  said  B 
behalf,  then  and  there,  i 


(t)  See  as  to  requisitea 
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FORMS  OF  INDICTMENT  UNDER  TITLE  Y. 


:.  ti 


HEADING  OP  INDlCTMEBrT.  (l) 
in  the  (name  oftUe  Court  in  which  the  indictment  is  found ) 
TheJurors  for  our  Ladythe  Queen  p^^ne  that  mere  there  are  more  counts 

than  one,  add  at  the  beginniing  of  each  count)  - 
"  The  said  Jurors  farther  present  thai 


■Ilk* 


STATEMENTS  OP  OFFENCES.., 
0M,8«,0«  0.  O.OLm  TO  SDPP»  Pa.S0.«H  Wm.  ««CESSXB,BS 

At  -     on 

and  times,  before  and  since  that  date  A  hA.n<«*.h^^  *?!*'  ^^"^"^  other  days 
common  gaol  for  the  district  of  '       Tt  «£?"'*  *'«':«  !''«  keeper  of  the 

aforesaid,  had  chanre  as  sii^h  v^         ,  .situated  and  being  at 

there  detained  in  3sa?d  gaol  an^Cahf«^i;°'"'°^  ">«  P'l»°'»ers  then  and 
withdraw  himself  to,m  su*?h  cS^e  and  'u^ilhr**""  °^'™°'>  detention  to 
necessaries  of  lift, ;  and  thatThe  Wl    t^att^  '"M^  •'•'"e'f  with  the 

duty  and  being  bound  by  law  to  Hpt/tho^fdBJt"^^^  """•»■  •  'egal 

did  m  disregard  of  his  duty  in  that  ifehAir  thtf     'T'l^  ""«  necessaries  of  Hfe 
neglect  and  omit,  without  laXl  mcu«»^°  and  there  unlawfully  reftise 

nmtly  injured.)  '    *'  "*^  "• '""  *«» and  %s  liMy  to  be  perma- 

o-.es,o»  or  '*™S'.a!;S<Sai!!'<=-*B-s  po» 

At  j,„ 

and  times  before  and  since  that  date  A.  beinrtha?."!?  fu ''*''"''«»"'•'•  days 
B.,  a  child  under  sixteen  vears^nf  J»«  LhX'  '^'"? '"®°  "d  there  the  father  of 
«id  A.'8  household,  and  tCSid  A*  iJn^  ""'  ""2°  ""*  ">«"  * memCofthe 

III  »«««.io.«|.MM.rfMi,M«.i,.  .«i.i..«i..„.,»,,.|„;;;7 
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CRIMINAL  CODE  OF  CANADA. 

- »      ' 


excuse,  to  provide  necessaries  for  the  said  B.,  his  said  child  by  means  wtereof 
the  life  of  the  said  B.,  has  ^(een  and  is  endangered  ;  (or  "the  health  of  the  said 
B.,  is  now  and  is  likely  to  bie  peirmanently  iiyured." )  ■ 

0MI88I0N|.dP  HUSBAND  TO  PROVIDE  NECESSARIES  FOB  WIFE. 

{Cotnmtinee  as  above\  A.,  the  husband  pf  B.,  being  then  and 

there,  as  such  husband,  under  a  legal  dut^r  and  bound  by  law  to  provide 
sufficient  food,  clothing  and  lodging  and  all  other  necessaries  for  A.,  his  said 
wife,  did,  in  disregard  of  his  duty  in  that  behalf,  then  and  there,  unlawfully, 
reAise,  neglect  and  omit,  without  lawful  excuse,  to  provide  necessaries  for  her 
the  said  B.,  by  means  whereof  the  life  of  the  said  B.,  has  been  and  is  endangered, 
[or,  "  the  health  of  the  said  B.,  is  now  and  is  likely  to  be  permanently  iiyured.") 

OMISSION  OP  MASTER  TO  PROVIDE,  NECESSARIES  EOR  SERVANT 

OR  APPRENTICE. 

[Commence  as  'above)  A.,  being  then  and  there  the 

master  of  B.,  a  servant,  {or  "  an  apprentice  "  ),  under  the  age  of  sixteen  years, 
and  being  then  and  there  under  contract  and  legally  bound  to  provide  necessary 
food,  clothing  and  lodging  for  the  said  B.,  as  his  said  servant,  [or  "  apprentice  "), 
did  in  disregard  of  such  contract  and  of  the  legal  dUty  imposed  upon  nim  I  ly  law,' 
in  that  behalf,  then  and  there  unlawfully  refuse,  neglect  ana  omit,  without 
lawful  excuse,  to  provide  necessary  food,  clothing  and  lodging  for  the  said  B., 
by  means  whereof  the  life  of  the  said  B.  has  been  and  is  endangered ;  (or  "  tlie 
health  of  the  ^id  B.  has  ^een  and  is  likely  to  be  permanently  injiired."  ) 

ABANDONING  GUILD  (JNDE{1  TWO  YKj(LR8  OP  AGE. 

"i  '     '  . 

On  'at  A  unlawfully  did 

abandon  and  expose  A.,  a  child  then  under  the  age  of  two  years,  whereby  the 
life  of  the  sai^  A.  was  and  is  endangered  ;  (or  "  the  health  of  the  said  A.  has 
been  and  is  permanently  ii^jured.") 

CAUSING  BODILV  HARM  TO  SERVANT  OR  APPRENTICE. 

^On  at  A.,  being  then  and 

there  the  master  of  B.,  a  SOrvant,  {or  "  an  apprentice  " ),  and  being  legally  liable 
to  povide  for  the  said  B.,  as  his  said  servant  {or  "  apprentice  "),  then  and  there 
unIawf\iUy  did  do  and  cause  to  be  done  bodily  harm  to  the  said  B.,  whereby  Uie 
life  of  the  said  B.  was  and  is  endangered  ;  {or  "  the  health  of  the  said  B.  hat 
been  and  is  likely  to  be  permanently  ii^ured." ) 

MURDER. 


*  A.  murdered  B.  at      -  on 

OR. 
At  on  A.  did  commit  murder.  |l) 

ATTEMPT  TO  MURDER  BY  POISONING. 

• 

At  on  A.  unlawfully  did 

administer  (or  "caoae  to  be  administered  ")  to  B.  certain  poison  (or  "  a  certain 
destnictlTe  thing  ")  to.  wit,  with  Intent,  thereby,  then  and 

there,  to  murder  the  said  B.  [or  "with  intent,  thereby,  then  and  there,  to 
commit  mnrder.") 

»  OR. 

At  on  A.  unlawf\illy  did 

attempt  to  administer  (or  "  to  cause  to  be  administervd  ")  to  B.  certain  poisoa 

(Vl  See  articles  61 1  And  613,  post. 


(or  "a  certain  d 
thereby,  then  ai 
and  tliere,  to  coi 

Al 

{or  "  cause  griev 
to  murder  the  at 
murder"). 

A' 

At 
a  certain  loaded « 
a  loaded  arm  ")  a 
B.,(or"withinte] 

ATT 

■     At.   v.- 
to  drown  (or  "  si 
there,  to  niurder 
,  commit  murder  "i. 

f    Al 
At 
the  explosion  of  a 
(2)  See,  article  3  ( 
«Mj,  de8tro]^or  "  ( 
street, 
and  there,  to  murde 
murder"). 

irTEi 

At  ^'    , 

fire  to  a  certain  sh 
there,  to  murder 
murder  "). 

ATTEMPT  TO  J 

At 

,«way  (or  <•  destroy  "i 
•    wereby,  then  and  thei 
to  commit  mtu-der  "i, 

<»ttmgihe«peof«ce 
in  a  certain  building 

/  unlawftally  attempt  to  i 
TB^ATBtn 

II)  8«e  article  3(0),^ 


^■^^f^'^P^i^^ 
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^  .AITEMPT  TO  HUBOER  BY  WODNO.NG,  B„ 

ATTEMPT  TO  MURDER.  BY  SHOOTING   (,, 


At 


At 


AITEMPT  TO  MURDER.  BY  DROWNI^^G,  Exc: 
on 


iSsv^^-i  -^iriSSaH  ^ 


i    ^""^"^"^  TO  MURDER,  BY  EXPLOSION^ 


^TTEMPT  TO  MURDER  BY  BURNING  A  SfliP. 


then 
commit 


^'  '      on    • 

^ '°  ? ''^rtajn  8hi»  to  wit,     "'■ '         -     '^     A -.u ':  ^•' ""'^wflilly,- did  set 


ATTEMPT  TO  MURDER  BY  CARTiKn  *,„. 

'  ^A  Sm?''  ^"^^^  0«  DB8TR0YIN0 


C2hv '■fh-.*''**^'^)  *  •=«r»«»n°8hip.  to  wit.  '     '  A..  uWawflilly,  did  cast 

^    ,         AiiUMPT  TO  Ajmeb,  by  any  msamr 

1.  _.  ..  AfomuiiH   /».- ji.         .  RtKuV   :J 


„„^g  Buuaie  and  being  in  ^ —        «^rHiin  elevator  ") 

; -lawftUiy  .tten.pt  to  n.u4'^jj.(?[i-^^^^^^^^ 

^^       ^^ATENma.B^.ErrBR.T0K;«.4;itRDEH 

U)See«rticle3(o).«B<,.p.4.for^ 


■  deflgiHonyma^i^  ^^^^ 


'•11 
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ORIMINA.L  OODB  OF  CANADA. 


"writing  "  )  threatening  to  kill  {or  •'  murder  "  )Jhe  said  B.,  he  the  said  A.,  theo 
knowing  the  contents  of  the  said  letter  (or  "  waiting ' ').  (1) 

At  on  ,  A,  unlawfliUy  did  utter 

a  certain  writing,  (2)  {or  *•  letter  "  ),  threatening  to  kill  {or  "  murler  "  j  B.,  ho 
ihe  said  A.,  then  knowing  the  contents  of  the  said  writing  {or  'i letter"  ). 

CONI^IRAGY  TO.  MURDER: 

At  on  ,  A.,  B.,  and  C.  did 

unlawAilly  conspire  and  agree  together  to  murder  D.,  ^\or  "lo  cattte  D.,  to  be 


murdered. " ) 


C0UN8ELUK&  MURDER. 


At  *'  on 

counsel  (or  "attempt  to  procure" )  B.,  to  murder  C. 

MANSLAUGHTER. 

A  &nlaw/iilly  did  kill  and  slaf  B.,  at 

^-.       >  OR, 


,  A.,  did   unlawfully 


At 

slaughter. 


on 


on 


A.,  did  commit  >man. 


AlblNO  AND  ABETTING  SUICIDE. 


'K 


■I      '■»" 


»~ 


At  on  '  ,  and  on  divers  other 

days  before  that  date,  A.,  unlawftiUy  did  counsel  and  procure  B.,  to  commit 
suicide,  in  consequence  of  which  counselling  and  procurement  by  the  said  A., 
the  said  B.,  then  and  there,  actually  did  commit  suicide. 

ATTEMPT  TO  COMMIT  SUICIDE. 

A.,  at  on  unlawfliUy  did  attempt 

to  commit  suicide  by  then  and  there  endeavouring  to  kill  hittiself. 

NEGLECT  TO  OBTAIN  ASSISTANCE  IN  CHILD-BIRTH. 

At  on  ,  A.,  being  then   and 

there,  with  child  and  about  to  be  delivered  of  such  child,  unlawfully,  with 
intent  that  her  said  child  should  not  live,  did,  then  and  there  neglect  to  provide 
reasonable  assistance  in  her  delivery,  whereby'and  in  consequence  of  which 
neglect  her  said  child  was  and  is  permanently  injured,  (or  "  died  during  or 
shorUy  alter  birth.") 

OR,  .; 

UJomnutufe  at  abovB)  with  inteqt  to  conceal  the  fact 

of  her  having  had  a  child,  did,  then  and  there  neglect  to  provide  reasonable 
assistance  in  her  delivery,  whereby,  and  in  consequence  of  which  neglect,  her 
flaid  child  was  and  is  permanently  injured,  {or  "  died  during,  or  shortly  after 
birth.") 

GONGBALMliNT  QF  BIRTH. 


Oft  at 

child,  and  that  subsequently  on 


'     ,  A.,  was  delivered  of  a 
at  •     aforesaid,  the 


{I)  The  letter  or  writing  may  or  may  not  be  set  out.    If  it  is  not  set  out  it 
will  not  invalidate  the  indictment.    See  article  613,  pott. 
(2)  See  article  3  [$$),  atte  p.tt&t  daflniUon  of  "  writing." 


{or  "  in  the  service 


'  Vitl3igs£y.'';  i^SiUiLiisA^^iis^i^y^ 


^i^^^^fi'  >tn«  ^A^  li 


,  Vif^^V  v^^  <s\-^^ 


Hj,  %^j'*m'^,-*rMif'^^':^*^^ 
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.  ^/^A  a.?;  £iti^  fc? ;.[  r-^"y ««-  dispbse  or  the  dead 

WOUNDING  WITH  INTENT,  TO  MAIM,  Etc 

On    .  ^  ■ 

on  ^\     OH.  ' 

on-  ^^  0«-       , 

discharge  a  loaded  am",  We  saiff'-   "'^  ™>'°iy«'- 'Mhoot /or  "  a?tem  J?  "o 

On  \,    0^.-  r  : 

.    IP  discharge  a  loaded  arm  ")  at  C?    ^  "'^  "revolver  ",  shoot  («•  °  atTempit 

s.  >^OUNDING,  WITHOUT  lilrTENT 

°"  at 

wound  («r  inflict  grievous  bodily  harm  upon  ",  B.  '  ^  ""'awAilly  did 

SHOPTING  AT  HER  MAJESTY'S  VESSELS. 

l^'S'i.^^l^i-:^' ")  s-'oot  at  a  vessel  b^lJ^S^^IJ 

WOUNDING  A  PUBLIC  OFPICEB    (|, 

At  ^  ■  '  ' 

CHOKING  OR  DmART.TMn  ^.tt™, __  ''  ' 


At 


rRHK-TM/.  ««  execution  of  his  di 

CHOKING  OR  DISABLING  WITH  INTENT  Tn  ^« 

INDICTABLE  OPKeJcB  COMMIT  AN 


tlM-^a^aSs 


* 


/ 
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V,> 


/A) 


or  "  inca^ble  of  resistancfl  ^'i  l>y  gagging  {or  "  garotting,"  or  "  sandbagging  " 
or  [menlion  Ihe  actual  means  jused],  (the  said  C,  in  a  manner  calculated  to 
choEe,  [or  "  suffocate,"  Qf  ■■  strangle   j  the  said  C.   . 

DRUGGWfG  WITH  INTENT  TO  GOMMIT  AN  INDICTABLE  OFFENCE. 

At  y  '  on  ^     .  ,  A.,  with  intent,  thereby, 

to  enable  bim,  the  s«id  A.,  {or  ••  one  B.")  to  rbb  {or  "  to  commit  a  rape  upon  ") 
C,  unla\^lly  did  apply  and  administer  {or  "  attempt  to  apply  and  aomiaister  "i 
to  [or  "  cause  to  be  taken  by  ")  the  said  C.  .certain  chloroform  {or  "  landanum, 
or  mention  the  stupefying  or  overfowering  drug,  matter  or  thing  used). 

ADMINISTERING  POISON  AND  THEREBY  ENDANGERING  LIFE. 

On  .     •  at  -  ,  A.  unlawftilly  did  ad- 

minister lor  '-  cause  to  be  administered  ")  to  {or  "  cause  to  be  taken  by  ")  B., 
cMttain  j^son  {or  "  a  certain  destructive  tin^  noxious  thing"),  to  wit,. 

"  ,  and  did  thereby  endangn-  the  life  of  (or  "  inflict  grievous 

bodily  harm  upon  ")  the  said  B.       - 

AbMINISTBHING  POISON  WITH  INTENT  TO  INJURE.' 

On  at  ,  A.,  with  intent, thereby, 

to  injure,  {or  "  aggrieve,"  or  "  annoy  ")  B.  unlawfully  did  administer  (or  "cause 
to  be  administered  ")  to  {or  "  cause  to  be  taken  by  ")  the  said  B.,  certain  poison 
{or  "  a  certain  destructive  and  noxious  thing  "),  to  wit,  iDetcrUte  the  drug  or 
other  noxious  ihing,  and  mention  the  quantity  used.} 

CAUSING  BODILY  INJURY,  BY  HKPLOStON. 

On  at  ,  A.,  by  the  explosion  of 

a  certain  explosive  substance  to  wit,  .  ,  unlawAilly 

did  burn,  (or  "  maim,"  or  "  disUgure  ",  or  "  disable  ",  or  "  do  grievous  bodily 
harm  ")  to  B. 

CAUSING  EXPLOSION,  WITH  INTENT  TO  INJURE. 

At  s     on  *      ,A'<,  with  intent  thereby 

to  bum  {or  "  maim,"  or  "  disfigure,"  or  "  disable,"  or  "  do  grievous  bodily 
harm  to  ")  B.  {or  "  any  person  ")  unlawfully  did  cause  a  certain  explosive 
substance  to  wit,  ,  to  explode      ■■, 

SENDING  AN  EXPLOSIVE  SUBSTANCE  WITH  INTENT  TO  INJI^E. 

At  .,#  0*1    ,  I  A.,  With  intent  thereby 

to  bum  for "  maim,"  or  "  disUgure,"  or  "  disable,"  or  •'  do  grievous  bodily 
barm  to  *')  B.,  unlawAilly  did  send  {or  "  deliver  ")  to  {or  "  Cause  to  be  taken 
into  the  possession  of  "  or  "  to  be  received  by  ")  the  said  B.,  a  certain  explosive 
substance  to  wi|, 

PLACING  DESTRUCTIVE  FLUIDS,  Etc.,  WITH  INTENT  TO  INJURE. 

At  on  '        ,  A.,  with  intent  thereby 

to  bum  {or  malm,"  or  "  disfigure,"  or  "  disable,"  or  "  do  grievous  bodily  harm 
to  ")  B.,  unlawfully  did  put  And  lay,  in  a  certain  place,  to  wit,  Idescribe  the 
place]  a  certain  fluid  {or  "  destructive  "  or  "  explosive  substance  "  to  wit, 
{describe  tht  fluid  or  substance.'] 

CASTING  DBSTRUGTIVB  FLUIDS.  En:-.  WITH  INTENT  TO  INJURE. 

At  -       on  ,  A,  with  intent  thereby 

to  burn  {or  "  maim,"  or  "  disflguro,"  or  "  disable,"  or  "  do  grievous  bodily 


harm  to  ")  B.,  unia 
corrosive  fluid  (or  • 
the  fluid  or  substan 


On 
and  place  (or  "  caut 
certain  springigun; 
"inflict  grievous  be 
same")  might  destrc 
or  other  person  comi 

INTENTIONA 

On 
certain  railway  there 
"Stone,"  «/c.)  did  unl 
endanger  the  safety  c 


.  On 

railway,  there  called 
there  being  upon  and 
"remove,"  or  "  displa 
of  persons  travelling  ( 


On 
{OTMtr  machinery) 

intent  thereby  to  injure 
upon  the  said  railway. 

On 

make  (or  "  show,"  or  » , 

(w;"nearto")acertair 
with  intent,  thereby  to 

"oemg")  upon  the  said 


On 

wood  (or"  stone  "rtc.».i 
^^,{or  "against,"  or  '<ii 
"  carriage,''' or  "truck"! 
there  called  '" 

J?'«^^?'  «  •  t'^e"  an 
"Mmage," or  "truck"  , 
«id  first  mentioned  engin 

NEGLIGENTLY  E!i 

On 
and  neglecting  to  do  his  d 

h.mthe8aidA.todo,unla 


s^yiiai      ,  <i^,kli{itt^J^,J^^^^^^im^M^j^^ti, 


!,    I,  *£-•  0B  isW^ii'41 


STATEMENTS  OF  OFFENCES.       "  gfifi 


On 


SBTTMO  SPRING^UNS.  Etc. 


*;..&'^^r„\frs 


•  a  certain  piece  of  wood  (or 
ith  intent  therehv  ♦«  i-*^*  .1 


On 
certain  railway  there  called    * 


r(^' 


0«. 
-On  at 

°°  at  '••       * 

M«-  machinery)  then  jbeing  upon  and  belonging  to^'a  cert^'"'"  r*"' 

On  ;^  OH.        ■  ,  *  . 

HFS2?  n'" -^-  »^^ "' '  ^^°  ^*-^-  ^^"  "- 


NBGLIOBNTLY  ENDANfiHRiNG  THE  SAFETY  np  p.. 

PA88ENGEB8.  ^  ^'^  ^^'^WAY 


On  J 


Mfet|;or  pe^on,  then  co°ve/edTo;i!t?,?fe'rurn^  ^fSl?^^^  "1 


««• ,„. 

Uien  called 


yQe{t«i&^«ii««p 


■  M 


i 


1* 


'  *C'.*>».-ii5w'iteaj»i«*C^ 


,  >*{!'!? 


■A\K: .  .,< . 


■  \ 


\ 


•■T,r-,  '?. 


r 
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CRIMINAL  CODE  OF  CANADA. 
DOING  INJURY  BY  FURIOUS  DRIVINO. 


On  at  '    ,  A.,  being  in  charge  of 

a  certain  vehicle,  to  wit,  a  four-wheeled  cab,  did  then  and  there  by  his  wanton 
and  ftirtOUB  driving,  of  {or  '•  racing  ")  of  and  with  the  said  vehicle  unlawftilly 
do  {or  "  cause  to  be  done  ")  bodily  harm  to  B.    , 

PHBVBNTINGF  THE  SAVING  OF  A  SjaiPWHBCKED  PERSON.  (1) 

On  at'  ,  A.,  unl^fully  did 

prevent  and  impede  {or  "  endeavor  to  prevent  and  impede  ")^B.,  a  shipwrecked 
person,  in  his  end^vor  to  save  his  life.  n 

INDECENT  ASSAULT  ON  A  FEMALE. 

,  A.,    unlawfully   and 


On  at 

indecently  did  assault  B.,  a  female. 


INDECENT  ASSAULT  ON  A  MALE. 


,  s  ma 


On  at  ,  k.,  i  male   person 

unlawHilly  and  indecently  did  assault  B.,  another  male  person. 


At 
for  the  election  of  m 
was  being  rroceedec 
place  Where  such  do 
and  beat  B 


On 
and  without  lawftil  a 
forcibly  and  without 
B.,  within  the  Oomiii 
secretly  confined  and 
M>d  B.,  (or  ..  with  int 
ported  out  of  Canada 


On 
beata. 


SI   ' 


;.«*!»•... 
'W'-- 


/  ASSAULT  CAUSING  ACTUAL  BODILY  HARM. 

Oq  at  V-  ,  A.,  did  make  an  assault 

upon  and  beat  and  occasion  actual  bodily  harm  to  B. 

/  AGGRAVATED  ASSAULT. 

On  at  „  A.,  in  tfnd  upon  B.,  did 

make  an  assault,  with  intent  then  and  there  to  commit  an  indictable  olTence, 
namely,  iDescrihe  the  indielable  offence  intended.}       "  ' 


On 


OR, 


On 


at 


,  A.,  in  and  upon  B.,  a 
public  officer  {or  "  a  peace  officer  ")  then  and  there  engaged  in  the  execution  of 
his  duty,  did  unlawAiUy  make  an  assault. 


OR, 


On  at  ,  A.,  in  and  upon  B., 

did  unlawfully  make  an  assault,  with  intent  then  and  there  to  resist  (or 
"  prevent "  j 'the  lawful  apprehension  {or  "detainer")  of  him  the  said  A., 
{or  "  one  C.    )  for  a  certain  offence,  to  wit,  [Stale  the  off'mce.'] 

OR, 

On  at        *  -  ,  A.,  did  unlawfully  make 

an  assault  upon  B.,  who  was  then  and  there,  in  his  quality  of  a  duly  appointed 
Bailiif  of  ,  engaged  in  the  lawAil  execution  of  a  certain  process 

ag&inst  {or  "  in  the  making  of  a  lawful  seizure  of  " )  lands  {or  "  goods." ) 

OR, 

On  at  ,  A.,  did  unlawfully  make 

an  assault  upon/B.,  a  duly  appointed  Bailiff  of  -  ,  with  intent  to 

rescue  certain^oods  then  and  there  tauten  and  held  by  the  said  B.,  under  legal 
process  {or  "  dutress  "  or  "  seizure."  ) 


(U/Fbr-i 


aition  of  "  shipwrecked  person,"  see  article  3  {w),  arde,  p.  6. 


wman,who-wasnot  Ji 
and  there  unlawfully  ra 
without  her  consent! 

On 

have  carnal  knowledge  ( 
Md  there  by  him,  thisa 
threats,  lor  •<  unlawfully 

"hy  false  and  flraudulent 


'  On 

wpman,  who  was  not  his 

B.,  without  her  consent 


CARNALLY  K 


On 


tave  carnal  knowledge  of 
theageof  thuteenyearsa 

ATTEMPT  TO  CAa» 

On 

HA"K'"^«««f°«lknowl 
wt,  of  the  age  of  thirteen  y 


On 

Jf^^y  to  procure  the  misa 
Jiwflily  administer  to  lor" 
.^.^'"•"•cortain  n<Soui 
"^*y^»t*d.md  mention  uS^ 


.  *.,.-^^,v!*3tfKi^'*  . 


■«         ^     t 


STATBMENTS^FJOFFINOM. 


At 


A 
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•H, 


^  KfDNAPPlJNG. 

On  . i  1      ' 


-*j 


On 

lieatB. 


COMMON  ASSAULT, 
at 

hAPE. 


assauite<l    and 


On 

aTthei^unrwmid^^^^  """'wfully  „.ake  an  'al^ult  "an/i?"?  ^•'  * 

^without  her  con8enr''"'*''«°^'>»ve  carnal  knowledge  of  her  the  lid  b" 


ABOaxION. 


A.,    with  intent 

one  B.,  did  un. 

B.,  a  oariain 

^   >KWMttf 

17 


"1.. 


# 


Sr 


•^rrp-i^-:,  '  "'.fi 


.fS4J*- 


|^«i.fv**^,'. 


\ 


m 


':h- 


Yf 
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OBIMIMAL  CODE  OF  CANADA. 


OR. 

On  at        '  ,  A.,  with  intent  therehy 

to  procure  the  miscarriage  of  a  certain  woman,  to  wit,  one  B.,  did  uniawfuily 
use  upon  the  person  of  the  8aid  B.,  a  certain  instrument,  to  wit,  {Deioribe  lh& 
irutrumtAt  utad.] 

OR. 

Oii  f      at  "     ,  A.,  a  woman,  did,  with 

intent  thereby  to  procure  hefr  own  miscarriage,  unlawftilly  administer  [or 
"  pennit  to  be  administerM  ")  to  herself  a  certain  drug  {or  "  a  certain  noxiou!< 
thmg  ")  to  wit,  [Deseribt  thtdruff  or  noxioua  thing,  and  menlion  the  quanlilit 
wed.\  .  .^ 

fOR. 

On  at     \  ,  A.,   unlawftilly  did 

supply  lot'  "  procure  ")  a  certain  drug  {or  "  a  certain  noxious  thing  ")  to  wit, . 
IDeseribe  and  mention  th»  qtumiity  of  il)  he  the  said  A.,  then  kdowing  that  tlie 
same  was  intended  to  be  unlawAilly  used  or  employed  with  intent  to  procuru 
the  miscarriage  of  a  certain  wonitan,  to  wit,  one  B. 

OR. 

On  at  ,   A.,    unlawfully    dirt 

suroly  (or  "  procure  ")  a  certain  instrument  to  wit.  IDeeeribe  the  inslrmwU], 
he  the  said  A.,  then  knowing  that  t6e  same  was  intended  to  be  unlawfully  usai 
or  employed  with  intent  to  procure  the  miscarriage  of  a  certain  woman,  to  wit, 
oneB.  ;,  . 

BIGAMY. 

On  at  *       ,  ,  A.,  being  already  there- 

tofore, married  to  and  having  as  and  for  his  lawfVil  wife  {or  "  her  lawftil  hus- 
band "),  one  B..  did  unlawfully  marry  and  go  through  a  form  of  marriage  with 
and  take  to  wife  'or  "  husband  "j  another  woman,  {or  "  man  "),  to  wit,  C,  and, 
to  her  {or  "  him  ")  the  said  C,  was  then  and  there  married,  the  said  B.,  his, 
the  said  A's,  said  ilrst  wife  {or  "  her,  the  said  A's,  said  first  husband  ")  being  still 
alive. 


PI^Jt^ftlNG  A  FEIGNED  MARRIAGE. 


At 
procure  a  feigned  «i 
certain  woman,  inr' 

At 

and  assist  B.,  in  pi 


,on  ,  A.,  did  unlawfulJi 

et^^d  marriage  tietween  himself,  the  said  A  ,  and  a 


I  ,  A.,  did  unlawfully  aid 

and  pretended  marriage  between  tiim,  the 

said  B.,  and  a  certain  womian.^^l^^,  C.       ^ 


At  on  _  \^  ,  and  on  and  at  divers 

other  days  and  times  before  and  since  that  datel  A.,  a  male  person,  and  B.,  C. 
and  D.,  three  females,  unlawAilly  did  practice,  {or  "  agree  and  consent  to 
practice  "  )  polygamy  together. 


OR, 


i 


At  on  ,  A.,  a  male  person,  and 

B.,  C,  and  D.,  three  females,  did  unlawftilly,^^  by  mutual  consent,  enter  into  a 
form  of  polygamy  together. 

OR, 

At  on 

enter  into  a  form  of  polygamy  with  certain 

mutual  consent  between  him  the  said  A.,  and  them  the  said  B.,  C,  and  D. 


,  A.,  did  unlawnilly 
Women,  to  wit,  B..  C,  and  D.,  bjr 


At 

other  days  and  tii 
•nd  consent  Co  pra 


'At 

B..  C,.  and'  D.,  thre 
"•piritual  orplura 
ntes  or  "rules," 
called  Mormons,)  (o 


SO^MN 


then  and  there,  a  ma 

violation  of  the  laws  o 
"Mmago  was  so  soten 

VI0U8  publication  of  ba 
particular  violation  ei 


'^"^ 


Do 


M,„ 


Me  away  (or  "detain' 
iatent  to  marry  (or^ 


Ob         "^ 

J?!^' W(W"  detain  • 
mtent  to  cause  her  the! 


Al 


On 


lucre,  did  unlawAiIly  U 
•gainst  her  Will,  a  ^i 
?r"e(|uitable")  n^' 

^^'"VPOnt'inK" 


'a'^- 


■  awnillyiakeawaj 
"°°"    o^"ooiHliigeiir° 


.  -.'^'-1 


~:i^ 


.■V    ,•' 


■  ^>-' 
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At 

t\n  '     '  ' 


Mt 


OR, 


•'»piritSaf  £p!5j^J[^'?*i«8',did  unlawAilly  enter  fnl/.- *  °?*'"  P"^".  and 
riles  "  or  "ruK™  e^  "T'  "''•'  '°8«'her^?'SM"  „^~'^T'  "°*o°  («" 
died  Mo™ons,',o;!?'a„S «  -^tain  <i^ou.Ja^^V'-^l^^^\iZ^lj;^^^ 

8O^NIZINaMARauCE.WrTH0aTAUTH0HITV. 

oka.  .'  at 

uf.i«wfblly  solemnize  lor  "p,«tend  to  sol^n^ize'^/;''""^^];;'^^ 

OR, 

III  *'  ^ 

"I  ""Jhorised  to  solemnize  a  m—     '  A- ^hen  knowinir  th»i 

■  on 

then  and  there  a  marrii^f  I'l*  '^^^'  authority  to  «ni«L^i''  *  ^'ergyman  of 

wke  away  (nr  <«  datain  »  ,       ?*  I  . 

OR, 

'Hi,  a  certain  woman'  t«  "ifT*^"!'  "^^^f 
.  ^  'Tied  to  (or ..  aiy  fno^'J  ^'••^^^  , 

^         ^  /««««^0K  OF  AN  HEIRB88.  ,  ' 

at 

.  A.,  from  motives  of 


Ob         S 
Uke  away  (or  "detain"  I  a„«i' 
•ntent  to  cause  her  the  siidi; 


^  OR. 

lytake  away  (or  »  detain  "  or  <«  t»ko  o^'  **""  motives  of  lucre 
*"««n  woman,  to  wit  n    -iL  .?"  *^*y  and  detain  "i  ami.v.: 


will,  a  om^din  -.»  ^ '""  "  "Bwin  "  or  <«  uka  o»,r' """"?  "•"""m  or  jucre. 
uitabl«".'^lL*<«Mn.  to  Y"  B..  rte  tSn  ffij""'  "^^^n "» agaiart 


»Ml" or  «JKS??!"'* 


JS,5    ^       .  JJS. 

■4       ,^^.j«™^»AT,^^ 


.    ■-      *.- 


•■m 


fe.'  ^? 
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CRIMINAL  COUlt  OF  CANADA 


I- 


V 


ComlDuaicatloB  from  the  warehi 
«pea  tfba  gales  in  the  night, 
they  entered  the  yard,  l)ut  tl 

ifiserved  the  judges  where  uni 
^lage,  not  opening  Into  any 


Jbe  jprisoners 
king  open  the 
dings.  Upon  a 
irard  fanc^  of 
ip4irelling. 

ing  iflM  tbe  ueamnf  is  nscsucb  tt^ppi^r  the  dwelling. 

ng  of  tMgate  v3D[b«  bu^lary.if  tlier»<*Jm  any  door  or  . 

rsons  m4tH||P«a'^roiii  entering  ^e  house^j^^ugh  euch 

may  ootWWnred  at  tbe  time.    The '  prmofen  opened 

in  Loiid<ut  and  eitared  the  house  tboMibla  door,  which 


stened  when 

Jera  against 

Whether  the 

SO  at  to  cons- 

l%ifi  ao  free  passage 

31^  was  not  a  break- 


m'thajt  the 
falling  to. 
dflor'ii^^ther  f^ 
""  iate-in4, 

Itobeopon 
lily  rtUred'foi 
mir^im*ving 
ireakiofl^w  the  area  _ 
titute  burglary  ;  and  as  froi 
in  timepf  sleep, th6 judges _ 
'Mim  dwelling  house  (?) 

teen  held,  and  it  is  expressly  4eclared  ^y  article  407  {bupnle.  that  the 
ij^  requisite  to  constitute  a  hurglary  is  not  coi^fined  to  the  external  part 
j«  house,  but  may  be  of  an  inneivd^or after  the  offend^  his  entered  by  means 
if  a  part  of  the  house  which  wj#.fpeii.    Thus,  if  A  enter  thihonse  of  B,  in  the 
Bight  tio^  t^u^h  tbe  outward  owr  which  is  open,  or  by  «n  opm.  window,  and 

'  y  of  a  chaml>er  door,  or  unlatch  it,  with' 
C3)  So  where  the  prisoners  went  into  the 
in  Fleet  street,  to  eitt,  and  taking  iheir  op. 
n  the  lock  of  a  chamber  <k>or,  broke  open 
that  the  picking  open  the  lock  of  a  cham- 
the'  hrmking  open  the  chest  would  not 
at  tiTiXinglary  if  a  servant  in  the  night 
or  mislrese,  whether  latched  or  other- 
'o£Jcommittiiig  murder  or  rape,  or  with 
'  aSr  other  felonious  desigii ;  or  if'aoy  othe^  person,,  lodging  in  the  same  house, 
or  ma  public  inn,  open  and  enter  anothiar'troom dooj,  with  such  evil  intent.  |5) 
But  it  has  oeen  questioned  whether,  i^  lodger  in  an  inn  should,  in  the  night 
time,  open  iiai  door  of  tbe  chamber  oecgpied  by  him,  steal  goods,  and  go  away, 
the  ofljimce  would  be  burglsry ;  on  the  ground  «f  his  having  a  kind  of  special  pro- 
perty and  interest  in  his  chambef,  and  the  opening  o'  his  own  chamber  dodr 
beij^li;  tiierefore  no  breaking  in  tbe  inn-keeper  s  house.  (6) 

">  Buf  lie  would  he  guiliy  of  burglary,  by  breaking  out,  if,  after  stealing  he  not 
only  openM  his  own  chamber  door  but  lifted  a  latch  or  turned  a  handle  qf  the 
loutward  door  ^  as  to  get  completely  out  of  the  house.  (7) 

It  is  clear  that  the  breaking  open  ef  a  chest,  or  box,  by  a  thief  who  has 
entorad  by  means  of  an  open  door  or  window,  is  not  a  kind  of  breaking  which 
will  eonstitute  burglary,  because  such  articles  are  no  part  of  the  house.  (8)  Bat 
the  oueation  with  respect  to  the  breaking  of  cupboards,  and  other  things  of  t 
like  nod,  when  affixed  to  the  flree>hoM,lias  been  eonaidered  as  more  doubtful. 
Thfia,  at  a  meeting  of  tbe  judges,  upon  a  apedal  verdi<i,  to  consider  the  point, 
whether  bnakhig ,  open  the  door  of  a  cupboard  let  into  tbe  wall  of  tbe  house 


<■  '^''o;vfiMi  wilhin  the  house,  turn  tha 
'  •  intent  to  steal,  this  wdjl  be  burr^ 

house  of  the  cook  at  fiekjeant's 
.     portunity.  slipped,  up  stairs,  pick 
a  chett,  and  stole  pUto,  it  was  ag 
ber  door<  constituted  b^lary,  tho 
have  done  so.  (4)  And  tt  Will  also^ 
tune  ttpen  tbe  chamber  door  of  k»t 
wiK  fastened,  and  enter  for  tbe  ] 


/■■ 


(1)  B.  V.  Bennett,  B.  A  R.  !ZM. 
(tt  B.f.  Oavia,R.*B.322. 
(t)  I  Hate.S5SMiUwk.P.C. 
(4)  Anon.  I  Hale.  524. 
(5l.lHale553,  554;4 

(6)  2Ea8t,  P.  C.  c.  \S, 

(7)  R.  V.  Wheeldon,  8 

(8)  1  Hale,  523,  524,  52i 


*  :  .< 


C.  489. 


I- 


'  » * '  . 


I  a;j.  ^^','^^SS^'^i^i^  j^ 


'    / 


(«,'  rarw.^VT'c^'" 


'-1 


were  burglary  op  nnt  .»  -  ,  ool 

given  as  a  reason  thUthS^^"**"  M^ing.m  la'w^  ,3.  l'**""^  "»<1  "»e  tSS 
%  the  felonious  afteiSo??^«'.1«?  °/?«  **»'*  by*lii  ow^„  ^^^"^  «»"*«  hav^ 
i»ea«tu«Ily  done  iTyTs  ow^1.i'''f  ' '{««  "»ch  impurbrfn^!"^  occasioned 
was  ttat  the  family  Vithin  «?«  k^"*"  t'  ^°<^ '« « late  cai  JLl'"'"."  'f  "  fa*<i 
to  let  in  the  oifeid^  tk     "®  "°^^  Were  forced  hv  #  ^     '  *"^™  the  evidencn 
literamr.  openSfce of  S?T'  ?'  H'**  t^S  thaf alfi'  "1'^  intimidaS 
•     intimi(fations  of  ihoM  Ihn^^  '"""y-  ^P'  'f  such  ooen^nt  ^""^'^  **•«  ^oor  was 
u«ed.  knocking  a  a^b^tT^'*w"hoJt,  and  from  th«*^f^^^«^  fromTe 
thedoo,-  heini  oSd  «5"C*  ''A'^°'^'''  Sg  ^t  .?rf  '•'"'^  ^'''^  "e^ 
P<«ons  within  ^i«rindS«J7°^  "'^°«'»f  under  i^^  "wsting  upon 
those  who  made useof  m5K?^.'°.°P«°it'»e  door,  it  wJ.?®  circumsUnces ^e 
18  if  they  had  aSl?!  SS«t"'??'*f*'<^»«  ^JprevaHZ^r''  »  *"^king  by 
«pon  a  house,  UiTSwn«r  S?    ""^  <'«°'"  W  (5)    B«f?r   *''*'°  "  *^  open  it 
burglary ;  <«)  tooughlftbemo^na""'   ''«  '°°«e/t'o  the  tiLTV  ^"  ^""t      . 
admitted  that  it  wonM  hi  „??°®y  '^^^  taken  ifn  in  Vht      *^^'^*  '^U  notAe  a 

principle,  theTttlnJpos^g ^S^  r"?"'  "  «  ''"SS  S^A^S'°  '''"y  '=<>'»«  «W 
obtained, by  ^Ise  arfdf^f  °".°'^*  ''wellinir-hTOsfthv V  •  ^°^'  "Po°  '»»  same 

If  admission  to  a  house  hA  «..i„  ^  ..       "      ™y-'"n«.  ''0"se-l)reakin«  m  n      > 


where  thieve!  c,me  to  rh',!!:^'?!''».<!*^:.Acco«lii^^^^ 

ir-  -'Sn?to^  «S^1V^.¥> 


wh^rethirvefiUtrSfnt"^'^-"^ 
.."d  toppked  atjhe  doo?^'?''^«»'«''t-time.  ™thTnfent  t?S  «''J"dged.  ^''al 

*ein(^y»uch  means  WiPi^K^'^^to  ha»e  business  ii.h'^/""''*'-oi>bery, 
And  ,0  where  8omT,^,2„;"i™*',^W««,  they  we^  Intl  o/'l  °^°«'-'  ""^ 
while  the  p^nie  wi«,  .#  *  '"dgings  in  a  hou«  «r!!i   ?.  "  burglary.  (I2i 

enlranceintWhTu^iTC"!.'?''^ 'h«^^^^ 

was  burglary.  „3,'"'"'«  *»«">«  gamed  by  fhiud.  with  anT^„7?f"'*'i:^.*'"'!l  "«« 

_1_______^  ' '°  "*»  tbe  6ffence 

<')  I'ost,  l(M,  , 
(2>  1  Hale,  627. 


(6)  I  Hawk.*  G 'f^F.T' 

Wr4^  Hale  555.  ift       "  ^   ,  . 

(»»  3  Iftst.  64.  1  W«i«  <R«  «.^    .  ^     ' 
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In  another  case  the  entrance  wds  gained  by  deltiding  aboy  who  had  the  care 
of  it.  The  prisoner,  who  was  acquainted  with  the  house  and  knew  that  the 
family  were  in  the  country,  asked  the  boy,  who  kept  the  key,  to  go  with  her  to 
the  liouse,  promising  him.  by  way  of  inducement,  a  pot  of  ale.  The  boy  went 
with  her,  opened  the  door,  and  let  her  ip  ;  upon  which  she  sent  him  for  the  pot 
of  ale,  and,  while  he  was  gone,  she  robbed  the  house  and  went  away.  This 
being  in  the  qight  time,  it  was  held  that  the  prisoner  .was  clearly  guilty  of 
burglary.  ( I )    > 

Where  a  servant  conspired  with  a  thief  to  let  him  into  his  master's  house  to 
commit  a  robbery,  and,  in  pursiiance  of  this  arrangement,  opened  the  door  or 
window  in  the  night  time  And  let  him  in,  it  was  considered  burglary  both  in  the 
servant  and  the  thief.  (2)  °         . 

In  a  subsequent  case,  two  mcy^f  were  indicted  for  burglary,  upon  the  following 
facts :  One  of  the  men  was  a  servant  in  the  hpiise  where  the  oflence  was  com- 
mitted. In  the  night  time  he  opened  the  street  door,  let  in  the  other  prisoner, 
and  shewed  iim  the  sideboard,  from  which  the  other  prisoner  took  the  plate. 
The  servant  roen  opened  the  door,  and  let  his  confederate  out,  but  he  himself 
remained  inside,  and  went  to  bed.  The  judges  were  all  of  opinion  that  both 
prisoners  were  guilty  of  burglary ;  and  they  were  accordingly  executed.  (3) 


i.^Any,  even  the  least  entry  with  any  part  of  the  offender's  body  or 
with  any  part  of  any  instrument  or  weapon  nsed  by  him  is  suf^cient.  (4) 

So,  that,  where  A.,  in  the  night  time,  cut  a  hole  in  the  window  shutters  of  B's 
shop,  which  waslpart  of  his  dwelling-house,  and,  putting  his  hand  through  the 
fiole,  took  out  some  watQhes  which  huhg  in  the  shop,  within  his  reach,  it  was . 
held  to  be  burglary.  (5)  And  if  a  thief  breaks  the  window  of  a  house  in  the  ' 
night  time,  wit^h  intent  to  steal,  and  puts  in  a  hook  to  reach  out  goods,  or  puts 
a  pistol  in  at  the  window  with  intent  to  kill,  it  is  burglary,  in  either  case, 
altnough  his  hand  be  not  in  the  window.  (6) 

In  a  case  where  thieves  came  in  the  night  to  rob  A.,  who,  perceiving  their 
intent,  opened  his  door,  issked  out,  and  struck  one  of  the  thieves  with  a  staff, 
when  another  of  them,  having  a  pistol  in  his  hand,  and  perceiving  persons  ia 
the  entry  ready  to  interrupt  them,  put  his  pistol  within  me  door,  over  the 
threshold,  and  shot,  in  such  manner  that  his  hand  was  over  the  threshold,  but 
neither  his  foot  nor  any  other  part  of  his  body,  it  was  adjudged  to  be  burglary.(7) 

It  ha^  even  beep  held  ihat  to  discharge  a  loaded  gun  into  a  house  is  a 
sufBcient  entry,  although  neither  the  peraon  discharging  it  nor  any  part  of  the 
gun  be  wiithin  the  house.  (8)  ^\ 

It  seems  therefore,  that  no  distinction  is  to  be  made  between  the  implied 
entry  effected  by  discharging  a  pistol  or  other  (ire-arm  into  a  hou^,  and  thai 
effected  by  means  of  an  instrument  introduced  within  the  window  or  threshold, 
for  the  purpose  of  committing  an  indictable  offence. 

'  Where  it  appeared  that  the  prisoner  had  bored  a  hole  with  an  instrument 
called  a  cenirMiU  through  the  panel  of  a  house  door,  near  to  one  of  the  bolts  by 
which  it  was  fastened  ;  and  that  some  pieces  of  the  broken  panel  were  found 
\)rithin  the  threshold  of  the  door ;  but  it  did  not  appear,  that  any  instrument, 
eicept  the. point  of  ihe  eenlr»-iU,  or  that  any  part  of  the  bodies  of  th«  prisoners 
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(1)  H.  V.  Hawkins,  I  Bast,  P-  C  485. 

(2)  1  Hale,  553;  4  Bl.  Com.  227. 

(3)  Gomwall'scase,  2Str.  881.  \  " 

(4)  See  Urst  sub-elause  of  article  407  (6.K \  See,  also,  R,  v.  Davis,  R.  iR.,  499 ; 
R.  v.  Bailey,  R  4  R.,  34!.  ^fe 

(5)  Cibbon's  case,  Post.  107,  108.  ,  -"^ 

(6)  3  Inst  64  ;  1  Bale  555.      <  ) 

(7)  I  Hale,  553  ;  2  East,  P.  G.  490.        «        "^     v 

(8)  I  Hawk.  P.  C.  c.  38,  s.  1 1  ;  See  Pickering  v.  Ru^,  4  Camp.  220. 
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had  l)«en  wuhin  the  house    nr  »h.»  .u 

-dmu  a  .an.  hand  ;^°h7cC  ?e«  tK  n^foTe  a^f^r !  '"^  --«"  'o 

Introducing  the  hand  between  the. I.,     '  """""f '='«°V«>t'7.  (D 

fhe  house     ^m^w„H^„t,°"''^'■«"'=«''^hatffi;X^^^  f™"°d  that  as  the 

bottom  or  the  ^JSerS^'^fH'  ^'""°^** '«  the  usuaTway  bv  a  fit"^  r'  ^'"^1° 
8hutter^fa8tene(f^th?n  TH"'^'°P  "'"the  lower  one  an7th„«^^  ^'''^  "•« 
introduced  his  ha^d  wi^h-  ^?«  P^'^ner  bfoke  a  pane  In  ih«  ^^  were  inside 
<!utting  a  hole  in  thJ  Th  mT  ^^e  window  to  undo  C  ia?ch  hn'^'^^t':,^'^  «»«' 

any  part  of  which  thn  n^i  ''  "  "^"^  any  permanent  buiM?„  'l'""<l"nder 
himself   hi«  ful«!i  °^'^®''  <"■  occunier  k«mQ  fnn  n.  ''""9'ng  the  whole  or 

SoS  also  Tny  &idT„  '"^"°'?'  ""ho^'ugh  ^  nS^^s"  "^;5«°««  therein  of 

provided  the^b^  be  ween  ?h«:i.P'''*  '""'"""•^  ^ithiS  time  curt^"^'  "?''  '» 
a  covered  and  encd      ^™  *  communication  either  H^^„?'i*^®  ^''th  «t. 

a  building's^  aUaS'^K'/"'*  «^''*«n°«  o"  the  brLik^"' "L'^y  ?"?"«  »'" 
entering  oVedwXhi'^se"'?!:'''  ""  '"''°'"^"'  <=ft°SVtrnnnJ 

MoaratSl^hl  ".l'  '""  "•«  •I'^ellinrhoSL  ?ihJ  ***  P«>secutor's  ser  JK 
Sets  of  chambers  in  nn  i 

A  loft  situated  over «  cn«.h  i.  '  *""''  **'"^'»K  the  lair.  (J 
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{Describe  the  estate  or  property)  with  intent  to  cause  her  the  eaiid  B.  to  be 
married  to  {or  carnally  known  by  ")  C. 

OR. 

On  at  ,  A,  from  motives  of 

lucre,  and  with  intent  to  marry  (or  "  carnally  know ")  a  certain  woman, 
to  wit,  B.,  aid  unlawfully  take  away  [or  "  detain  ")  against  her  will,  her  the  said 
B.,  she  then  being  a  presumptive  heiress  (or  "  co-heiress,"  or  "  presumptive  next 
of  kin  ")  to  C,  $  person  then  having  a  certain  legal  {or  "  equitable  ")  pcpsont 
absolute," (or  "future  «^bsolute,"  or  "  ftilure  conditional"  or  ••  continent"] 
interest  in  certain  real  {or  "  personal  ")  estate,  to  wit,  {Describe  the  estate  or 
property). 

OR. 

On  '  at  ,  A.,  from  motives  of 

lucre,  and  with  intent  to  cause  a  certain  woman,  to  wit,  B.,  to  be  married  to  [or 
"  carnally  known  by")  C,  did  unlawfully  take  away  {or  "  detain  ")  against  her 
will,  her  the  said  B.,  she  then  being  a  presumptive  heiress  {or  "co-heiress"  or 
•'  presumptive  next  of  kin  ")  to  C,  a  person  then  having  a  certain  legal  {or  "  equi- 
table") present  absoluteii  (or  "future  absolute,"  or  "future  conditional,' or 
"contingent")  interest  in  certain  real  {or  "personal")  estate,  to  wit,  {Describe 
the  estate  or  properly). 

ABDUCTION  OF  A  MINOR  HEIRESS. 

On  at  ,  A.,  with  intent  to 

marry  {or  "  carnally  know  ")  a  certain  woman,  to  wit,  B.,  then  being  under  the 
age  of  twenty  one  years,  did  fraudulently  allure  (or  "  take  away  "  or  "  detain  "i 
the  said  B.,  out  of  the  possession  and  against  the  will  of  C,  her  father,  (or 
"  mother,"  etc.),  she  the  said  B.  then  having  a  certain  legal  {etc.)  interest  (etc.) 
in  certain  real  estate,,  to  wit,  etc.  (or  "  being  a  presumptive  heiress,  etc.,  to  D.,a 
person  then  having  a  certain  legal  interest  etc.,  {Follow  the  foregoing  forms, 
according  to  circumstanoes)-    '' 

ABDUCTION  OP  A  GIRL  UNDER  SIXTEEN. 


On  at  ,  A.,  unlawfully  did  take 

{or  '■  cause  to  be  taken  ")  a  certain  unmarried  girl,  to  wit,  B.,  then  under  the 
age  of  sixteen  years,  out  of  the  possession  and  against  the  will  of  C,  her  father, 
(or  "  mother "  or  "  a  person  having  the  lawful  care  and  charge  of  her  the 
said  B."). 

STEALING  CHILDREN  UNDER  FOURTEEN. 


On  at  ,  A.,  unlawfully  did  take 

{or  '•  entice  ")  away  {or  "  detain  ")  one  B.,  a  child  under  the  age  of  fourteen 
yg^rs,  to  wit,  of  the  ago  of^  years,  with  intent,  thereby,  then 

and  there,  to  deprive  C,  the  father  {or  "  mother,"  or  •'  guardian  "  etc.),  of  the 
said  B.,  of  the  possessiodt  of  the  said  B. 

OR. 

On     ■  'at  ,A.,unlawl\illvdidtake 

{or  "enUce")  away  (or  "detain")  oneR,  a  child  under  the  age  of' fourteen 
years,  to  wit,  of  the  age  of  years,  with  intent,  thereby,  then 

and  there,  to  steal  a  certeU»  article  {or  "  certam  articles),  to  wit,  {Mention  the 
article  or  arlielet)  then  being  on  or  about  the  person  of  the  said  B. 

OR.  / 

On  at  '    ,  A.,  unlawftilly  did 

receive  {or  "  harbor  ")  one  B.,  a  child  under  the  age  of  fburteen  years,  to  wit, 
at  the  age  of  yetrs,  then  and  there  knowing  the  said  B.  to 
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said  A.,  because  {Set  out  the  facts  showing  thai  the  publicalion  was  for  the 
public  benefit}  And  this  he  the  said  A.  is  ready  to  verify,  etc. 

REPLICATION. 

And  as  to  the  second  plea  of  the  said  A.,  the  said  Jl  N.  {the  Clerk  of  the  Crown) 
who  prosecutes  for  our  said  Lady  the  Queen  in  this  behalf,  says  that  our  said 
Lady  the  Queen  ought  not,  by  reason  of  anything  in  the  said  second  plea  allegnd 
to  be  barred  or  precluded  from  prosecuting  the  said  indictment  against  the  said 
A.,  because  the  said  J  N.  says  that  he  denies  the  said  several  matters  in  the  said 
second  plea  alleged,  and  says  that  the  same  are  not,  nor  are,  nor  is  any  or  either 
of  them,  true,  etc.  And  this  he  the  said  J..  N.  prays  may  be  enquired  of  by  thi' 
country,  etc. , 

CRIMINAL  INFORMATION,  KX  OFFICIO. 

Be  it  remembered  that  J.  T.,  Attorney-General  of  Our  present  Sovereign  Lady 
the  Queen,  who,  for  Our  said  Lady  the  Queen,  in  this  behalf,  prosecutes  in  his 
proper  person,  comes  here  into  the  Court  of  at 

And,  for  Our  said  Lady  the  Queen,  gives  the  Court  to  understand  and  be 
^  informed  that  at  on    .  A.,  unlawfully,  and 

!  wickedly,  intending  devising  and  contriving  to  raise,  create  and  cause  «  tumult 
disturbanc*  and  serious  riot  among  Her  Majesty's  subjects,  did  unlawfully  and 
wickedly  publish  a  defamatory  libel,  of  a  violent  and  intlamatory  nature  of  and 
against  certain  of  Her  Majesty's  subjects  to  wit ;  {Mention  the  persons  or  class 
of  persons  iibMed,  and  set  out  the  libel  complained  of,  as  in  an  indiclmml  i 
Whereupon  the  said  Attorney-General  for  Oiu-  said  Lady  the  Queen  prays  the 
consideration  of  the  Court  here  in  the  premises  and  that  due  process  of  law  may 
be  awarded  against  him  the  said  A.,  in  this  behalf,  lomake\him  answer  to  Onr 
said  Lady  the  Queen  touching  and  concerning  the  premises  Aforesaid. 

CRIMINAL  INFORMATION  BY  CLBRK  OP  THE  CROWN. 

Be  it  remembered  that  J.  N.,  Clerk  of  the  Crown  of  Our  Sovereign  Lady  the 
Queen  in  the  Court  of  who  for  our  sai'd  Lady  tift  Queen, 

prosecutes  in  this  behalf,  comes  here  into  the  said  Court  at 
on  the  :    And  for  our  said  Lady  the  Queen  gives  the 

Court  here  to  understand  and  be  informed  that  A.  at  on 

did  unlawfully  {etc.)    rState  the  offenu 

and  proceed  as  man  indictment']  Whereupon  the  said  Clerk  of  the  Crown  for 
our  said  Lady  the  Queen  prays  the  consideration  of  the  Court  here  in  the 
premises,  and  that  due  process  of  law  may  be  awarded  against  him  the  said  \. 
in  this  behalf  to  make  him  answer  to  our  said  Lady  the  Queen  touching  and 
concerning  the  premises  aforesaid. 

PLEAS  TO  CRIMINAL  INFORMATION. 

And  the  said  A.,  appears  here  in  Court  by  his  attorney  and 

the  said  information  is  read  to  him  which  being  by  him  heard  he  says  he  is  not 
guilty  of  the  said  supposed  oflbnce  in  the  said  information  alleged  etc. 

And  for  a  (brther  plea  the  said  A.,  saith  that  before  the  publishing  of  the  said 
alleged  libel  [5«(  out  facts  showing  the  truth  of  the  matters  charged  in  the  liba.] 

And  so  the  said  A.,  8ay»>that  the  said  alleged  libel  consists  of  allegations 
true  in  substance  and  in  fact  and  of  fair  and  reasonable  comments  thereon. 
And  the  said  A.,  nirther  saith  that  at  the  time  of  publishing  the  said  alleged 
libel  it  was  (br  the  (Miblic  benefit  that  the  matters  therein  contained  should  be 
published ;  because  {Set  oui  the  facts  showing  why  the  pubUeation  was  for  (A« 
pubtte  bene(U.]  And  so  the  said  A.,  says  that  he  published  the  said  alleged 
libel,  as  he  lawfully  might,  for  the  oauaas  aforesaid,  and  this  he  the  said  A.,  is 
ready  to  verilV.    Wherefore  he  prays  judgment,  «tc. 
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Sup.  Court.  Cr.Jurii. 

do 
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Soie.  It  will  be  understood  that  with  regard  to  offences  mentioned  in  this 
Table  as  triable  in  a  Sup.  Court  of  Cr.  Juris,  those  offences  cannot  be  tried  in  a 
Court  of  General  or  Quarter  Sessions,  and  that,  with  regard  to  oflbncef  mentioned 
therein  as  triable  in  a  Court  of  General  or  Quarter  Sessions,  the  latter  Court  iiis 
not  exclusive  jurisdiction  over  these  offences,  but  that,  in  relation'  to  them,  its 
Jurisdiction  is  concurrent  with  that  of  the  Superior  Courts  of  Cr.  Juris. 

See  article  958,  poi(,  which  em)iowen  the  Tribunal,  in  jiddkion  to  the  infliction 
of  punishment,  to  order  security  fo^  the  convicted"  offender's  future  good 
.behaviour,  and  also  provides  that,  on  conviction  for  any  offence  punishable  with 
imprisonment  for  five  years  or  less,  the  offender  may  be  fined,  in  addition  to  or 
in  lieu  qf  any  punishment  otherwise  authorized. 

It  will  be  seen  that,  under  article  783,  foiA,  whenever  a  person  is  cliarged 
before  a  magistrate  with  having  committed  an  aggravated  assault  or  with 
having  committed  an  assault  upon  any  female  whatsoever,  or  upon  any  male 
child  under  fourteen,  or  with  having  assaulted,  obstructed,  molested  or  hindered 
any  peace  officer  or  public  officer  in  the  lawMI  performance  of  his  duty,  the 
magistrate  may,  subject  to  the  provisions  of  part  LV,  try  the  charge  summarily. 

See  also  article  785,  po*/,  which  tn  rMordlo  iht  Provinee  of  (Mario,  gives  4 
Pdice  Magistrate  or  Stipendiary  magistrate  power  to  try  summarily,  wUh  lh$ 
accused's  consent,  any  person  charged  before  him  with  any  offence  triable  in  a 
Court  of  General  or  Quarter  Sessions. 


(1)  See  article  934  post,  as  to  regulation  of  fine. 
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rcSlS^AINS^BIGHTis  OF  ?fiO|^ETT  AND  RIGHTS 
'?;>^ISING^jl^T«P  CONTRACTS,  A^J)  OFFENCES 


.CONNECTED  ^ITH  ii 

!,*i^#?W"^'le  tbe; R#aray|mi8sioner8,  in  their  report  upon 
]  ha#  t^e  E»|Ia«iti9  iWolVemarks  :— 

F*S|  "JS'^.^lg^  ^?8^y'«|lBt  be  committed,  either, 
•v  "-""s.-v  ^»«ttgP^®'|%^rDy^udulently  deceiving  tb»^|niers 
of  property,  or,  by  tfae  mfscbievous  destruction  of  property  ;,  in  other 
words,  by  thkft,  by  chvatino,*  or,  by  hischikf. 

'<  Theft  may  l)^dit}}er  simple  or  aggravated.  Simple  theft  is  so 
closely  com]0Bt6d  fi|jb>certain  kinds  of  fraud  that  the  two  subjects 
run  iAto  each  qthej^|  Tluft  aggravated  by  violence  is  eitlvsr  robbery 
or  extortion  ;  and  €p|||t  accompanied  by  wilftil  trespass  on  a  dwellini,'- 
house  is  either  buraj^  or  house-breaking. 

"  The  receiving  qIIIhxhIb  dishonestly  obtained  is  usually  associated 
with  theft.  f^ 

"  Mischief  is  a  distiiiltl  subieet,  and  follows  fraud. 

"  The  present  title  iticIuSes  and  re-enacts,  in  substance,  the  pro- 
visions of  the  Larceny  ijjLCt,  the  Forgery  Act,  the  Coinage  Oifences 
Act,  and  the  MalioiouA  Mitehief  Act,  (24-25  Vict.,  cc.  96,  9*7,  98, 
99).  (1)  It  also  includes  some  provisions,  less  comprehensive,  which 
occur  in  other  Acts,— in  partioolar  the  provisions  of  two  sections  of 
the  Post  Office  Act,  (1  Will.  4  &  1  Vict.,  o.  36,  ss.  28,  47)',  (2|  part  of 
the  Trade  Marks  Act,  (-26-26  Vict.,  c.  88),  (3)  the  Personatidn  Act. 
f3t-38  Vict.,,  c.  36),  (4)  and  the  provisions  of  the  Fraudulent  Debtors' 
Acts  for  England  and  Ireland,  (32-33  Vict,,  c.  62,  and  35-36  Vict 
c.  61).  (6)  -  ,  ' 

"  The  changes  made  b^  the  present  title  relate,  prindpally,  to  the 
common  Uuc,  as  to  theft,  The  present  statute  law  is  substantially 
contained  in  the  24-26  Vict.,  c.  96  :  which  recognizes  and  continues 
the  old,  (and,  as  it  seems  to  as  unreasonable),  distinctions  between 
sttolinir  laimals  /«ra«  naturae,  or  things  attached  to  or  savoring  of 
the  realty,  (which  were  not  at  common  law  the  subject  of  larceny,)  and 
stealing  other  prop^rty^  v^  ,^^M 


(1)  The  eorrespondit 
0.  |68. 

(2)  R.8.C.,c.  35/^. 

(3)  51  Vict.,j^l,  si 

(4)  K.8.C./lir^ 
(6)  R.8.C.  17'J 


^a'n  Acts  are  B.S.C.^  c. 

■   t 

83,88,90. 
11^^20,21,22.  (Dom.) 


14 


164;  c.  165;  c,;l6f;  ajid 


T 


OFFKN 

"There  is < 
the  enjoymen 
should  not  be 
thedeer  or  i 
troW^pJiffere; 
•  it  be  a  differeo 
to  cut  down  tl 

"  Again,  th( 

should  be  take 

rise  to  many  cc 

statutes  have  U 

who,  having  ] 

within  the  old  ( 

their  own  use 

equally  culpabli 

that  a  person,  m 

stauces  involviti 

grounds,  escape 

"  It  is  propos 
distinctions,  Mrhi 

"The  things 

««eaZ,  are  capabl< 

■  the  subjects  of  la 

secondly,  docume 

things  fixed  to  o 

"AstoanUi^ 

X  principle  that  to 

worthyof  death,  1 

is  only  a  dvi]  wp 

sheep  stealing  bei 
a  statutory  offenc 
gives  its  form  to  l 
undesirable  kind, 
not  the  subject  of 
obtain,  by  false  pr 

"  It  seems;  to  ui 
animals,  which  are 
of  larceny. 

"  This,  however, 
subject  of  property 

^^estion  1 


'^^'*?  "^^  in  the 


Iilai-ly  enough,' 
i  "  The  ezisting^i 
'    in  the  enjoyment  mi 

\\-' .    ..- 


S'l  I 


VJb,  Ij 


P'l^SB'S^-t'Tp'  •'*    A5-»  »'  ■■  •*»-'5'*!i^-"f|;,"W^  B^»^^^i 


\ 
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s^oes  involving  all  the  C  tulifTXT?**"  "'  undei- circim 
grounds,  escape  all  criminalliXify      ""^  >^«^'  ™«y,  on  t^hnical 

"  The  thinw  which    «      -^  '  "•"^^'^^Vm/al-bitraiy. 
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bat  that,  whuh  deeui,  it  becomes  the  property  of  the  person  oii  whose 
land  it  dies,  in  such  a  sense  that  he  is  entitled  to  take  it  from  a 
V  trespasser,  but  not  in  such  a  sense  that  the  person  who  took  it  away, 
on  killing  it,  is  guiltjr  of  theft.  This  is  specially,  important  in  re- 
ference to  game.     T^  state  of  the  law  we  do  not  propose  to  alter. 

"  As  to  living  animals, /er<e  natvrcB,iTL  captivity,  we  think  they 
ought  to  be  capable  of  being  stolen;  When  such  an  animal  escape 
from  captivity,  it  appears  to  us  that  there  arises  a  distinction 
which  deserves  recognition.  IS  the  animal  is. one  which  is  com- 
monly found  in  a  wild  state  in  this  country,  it  seems  reasonable  that 
dn  itis  eecape  it  shfuld  cease  to  be  property.  A  person  seeing  sucl). 
an  a(nimal  in  a  field  may  have  no  reasonable  grounds  for  supposing 
that  i^  had  Just  escaped  .fh)m  captivity.  If,  however,  a  man  wei-c 
*fo  fall  in  with  an  animal  imported  at  great  expense,  as  a  cariosity, 
from  the  interior  of  AfHca  he  could  hardly  fiiil  to  know  that  it  had 
escaped  fVom  some  person  to  whom  it  would  probably  have  a  con 
siderable  money  value.  "We  think  that  not  only  a  wild  animal  in 
actual  captivity,  but  also  a  Wild  animal, — ^whicb  has  once  been 
captared,->-«hou]d,  on  escaping  from  confinement,  be  the  subject  oi' 
laroeipy,  unless  it  bQ  an  aninifU  commonly  foand,  in  a  wild  state,  in 
this  codnti^.  ^  , 

"  Pigeons,  while  in  a  dovecot,  or  ^rmyard,  ought  obviously  to  be 
as  mnch  capable  of  being  stolen  as  pooltiy.  But,  suppose  they  aie 
away  from  their  home,  and  are  not  distinguishable  (^om  wild 

f»geons  ?  The  law  upon  this  point  is  not  quite  dear.  It  appears, 
irom  section  ^  of  24  &  25  Yict.  c.  96,  that  a  bird  so  sitoated  is  not 
the  subject  of  larceny,  as  that  Act  imposjes^a  penalty  of  forty  shil- 
lings on  persons  killing  pigeons  '  under  tuch  circumstances  as  shall 
not  amount  to  larceny  at  common  law  ; '  and  no  other  circumstances 
can  be.imagined  to  which  these  words  would  apply.  These  distinc- 
'"    tions  will  be  found  to  be  embodied  in  section  24^  (1) 

"  The  'rules  that  docui^f^ts  evidencing  certain  ri^ts,  and  that 
land  and  things  savoring  of  the  realty  are  not  capable  of  being  stolen 
appear  to  us  wholly  indefensible. 

^'^tt  is  no  doubt  physically  impossible  to  steal  a  legal  right  or  to 
CarOT  a«my  a  field,  but  this  affords  no  grolind  at  all  for  the  rule  that  it 
shuf  be  legally  impossible  to  commit  theft  upon  documents  which 
afibrd  evidence  of  legal  rights,  or  upon  things  which,  though  fastened 
pwing  oat  of,  or  forming  part  of  the  soil,  are  capable  of  being 

letawed  from  it  and  carried  away.  ' 

,  If  I 

y'Tbeae  roles  have  be^  qtuJified  by  statutory  exceptions  so  ^e 
ah9?intricate  that  they  are  |)racti(»lly  abolisheijf,  but  tiiey  still  give 
form  to  a  considerable  part  of  the  law  of  theft,  and.  occasionally 
produce  failure  of  jastioe  in  \oaae8  in  which  the  statutmy  exception 
IS  not  quite  oo-extensive  with  the  common  law  rale,  ^iese  rules  wtr 
propose  to  abolith  absolutely."  i^ 

-u— — : ^ _ 

(I)  Bee  article  304,  post,  which  contains^e  same  distinctions  and  provisions^ 
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808.   Thlnn  MMkbl*  «r'  K  . 

whatever  whiSis  tTotro^r'T^Tf  r?;;:^^«^.  '°«^in^te  tliin^ 
or  may  be  made  movable,  ihalfhenS^T"'  *°^  ^^ich 'either  if 
as  soon  as  it  becomes  movable  alfl?-f^^.^  be  capable  of  bein^  stnl«n 
to  steal  it  :  ^r^vided  thlffetS"^,i.'«°»«d«  movable  fno£ 
^n'i«  "^*,«^«««ding  tWenty-five  i&'"^  out  of  the  earth  Si 
•natter  (1)  provided)  be  /-medTapat  teVS^^  «««««^«- 

This  article  is  identical  with  section  244  of  thfl  Pn  r  k  r. 

Opposite  to  the  above  proviso  th«  R      ,  1  "^'^  ^™"  ^°''«- 

as  foHows  :  P™-'"  ">e  Royal  Con,n.i,^oners  have  a  marginal  note, 

''  ^^®  existing  law  is  shortly  this  •   A  +  «^  . 

tected  :  and,  by  section  37,  (^ STZZV  g*^<^«n8'  etc*-,  are  pfo^ 
purposes  specified  in  the  text  of  tii^  !^  cuWated  for  any  o/the 
grow,  are  protected.  The«rir^vi«iL'^'^''^'  fr^^er  thL  rnav 
all  vegetable  pmJnctioi  t?e  Ect  °f  1?^*'  ^^^^tially  t?m^g 
less  than  one  shilling  sm^lxTTl  Z^^^^^^  «xceByi^  ^a^t\ 
cultivated  for  the  pul^^ Zntn^eS:"  ^'''^  ^"  ^^^nn^' 


««.te  of  oonfiMment,  be  ci  Sn!  S^"^''  """. »  kepHn  J 


rj4.ijti*"'4        t" 


^7r^. 


m^^^^ 
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■^ 


V^  1  opestures  in  the  enjoyment  of  their  naturtd  liberty  shall 
tot  be.oAj»ble  of  being  stolen,  nor  shall  Ifhe  taking  6f  their  dead 
bodies  by,  or  by  the  orders  of,  the  person  who  kiUed  them  before  thev 
are  reduced  into  actual  possession  by  the  owner  of  the  landon  which 
they  di,ed,  be  deemed  to  be  theft. 

'^•v^^7,^*^''*P'^'^**<*V  or  forming  part  of  any  living  creature 
capable  of  bemg  stolen,  shall  be  capable  of  being  stolen. 


Thisarticte  is  to  the  same  effect  a»  section  245  of  the  English  Draft  Code. 


J,"  This  is  intentionally  worded  so  as  not  to  inolude,/ieer  in  a  large' park. " 

,xr"*'*??^  ■^••'^■■•■''•*'— '^'^®  ^°'"«*  "  I-arceny^is derived  from  "larcm" 
(Norm.  Fr.)  and  "latrociHium^'  ^Ui.) ;  and  simple  laroeny,  that  is,  larceny  at 
common  law.  or.  as.Blackstone(l)  calls  it,  "plafa  theft,  Unaccompanied  iith 
any  other  atrocious  circumsUnce,  "is  generafiy  deflned  as  the  wrongAil  takinc 
IJ^l^r-^T^.rtV^.^'*^  P®"^"*'  property  of  another,  with  a  felonioSs  intent  to 
convert  it  to  the  taker's  own  use;  without  the  cpnsent  of  the  owner.  j2) 

"  It  is  essential  to  larceny  at  common  law  thafehere  should  be  a 
felonious  taking;  which  has  been  understood  to  ntdan  a  takinir  out 
of  the  pofiession  6£  the  owner.  This  rule  has  given  rise  to  varit 
tdobmoahty.  ° 

f  "First,  there  is  the  questi^,  what  is  the  pppifle  meaning  of  the 
word  to*tn^  or  carrying  agOk  considered  as  ^^ysical  OMration  •  *^ 
and  thew  are  many  cases,  oTthis  point,  wluchm^^into  vmy  minut^  "^ 
distinctions.  On  the  whole  it  is  thought  desiiaHBo  roaoiro  that  in 
order  to  constitute  theft  by  taking,  there  shcftild  bPl  least  an  actual 
moving  of  the  thing  stolen.  The  existing  law  on  thatliftint  is  accord- 
ingly uijaUered  by  the  Draft  Code.  Thw  is  a  matt^mmall  impor- 
tauoe  as  such  questions  arise  very  rarely.  ^^  ■ 

"  Technicalities  of  more  im^tance  connected  with  tMjk  are 
those  wh^jhave  led  to  the  distinctiop  between  theft  and  (^Me. 
ment.      •»■'•  ."       ■ 

,  .      't  ''  '        '  «         .  ■ 

I    "  TFite  iaWediate  consequence  of  the  doctrine  that  a  wronafitl 
t(Uctng  18  of  the  essence  of  theft,  is,  that,  if  a  person  obtains  possesMon 
.of  a  thing  innocently,  and  afterwards  fhiudulenUy  misappioSiates 
It,  heurguiltyoffiooftBDoe.  -^  rr    tr- 

j^  This  4ooBne  lu»»  been  qualified  by  a  number  of  statutory 
elSej^ti^  each  of  wj^  h%  bees  a«M>nded  with  difficulties  of  ite 


ie3»-«f  of««»  «a»pfofw  is  oontiMned  \n  the  statute  which 

pn>Tidee  tiiat  a  cWrk  or  sdrrant,  or  jS^non  employed  in  the  capacity 

^  clerk  or  servant,  who  embeules  projHjrty  received  on  BeliSf  of 

^    <^         -:^    Ipaianter  ahaU  Wdeemed  to  have  stoleu  it.    This  enactmenl;jra8 

U)  4  81.  Com.  229.  *^ 

n»?!  ft^^v'u^Jli  °^'  VT^^J9\^-  !"*• '  ^•«-  ^-  Thiirborn.  1  Den.  C.  C. 


interpreted  as 
»nd  a  great  ni 
subtle  to  the 
connected  witl 
interfere  fUrthi 

"  Clerks  an( 
who  had  oppoj 
the  common  ] 
brokers,  solicit* 
similar  offenCe 
common  law  w 

«  Thfese  enact 
difficulties  of  th 
Vict.,  c.  96.  ss. ' 
waspuwedinti) 

"The  case  of 
after  the  rest :  t 
'^»ge  commi 
chattels,  money  i 
by  20-21  Vict.";  c 

■'  The  common 
tions,--8till  surv 
poflsession  of  th 
«ervants,  bankeiB 
agents  and, bailee! 
to,  ftimisfiris  on  ii 

"This  state  Wl 
on  account  of  its  e 
the  numeri)!^  ex( 

sistentwith  the  p] 

"  We  have  thei 
wroMful  taking  an 
on  the  same  footin 

"The  definition, 
ne  found  to  embrac 
regardedas  theft, 
«8  arising  out  of  ti 
^te  and  somewhai 
have  sketched  abov 

.,  "TheprovisioBs* 
|l'*°iF««e,-ftom 
with  the  same  objeo 
Mother  -t^y.  ,  *he 
**™wnj^  money  bv 
oflb^ce^termed  </r< 

,(')a.8.C.c.  Iflias.  • 


"? 


■'■^W 


''?j.?^'»r 


LARCENEY  AT  COMMON  LAW. 


™ ilL'- V» "™»"°X"w lttT»^  f  El's  , 

™  l"*^  '»  «»  reign  of  Geo^e  lil!        ^'  *"*  ^  "«  TObiMt 

^ttt'S f,S?rSJi;«?!a;„T"«''.  """in*!  unpr„,id«ifo,    ' 
r™f«  committed  M  SJf^  S*.t'"JL«' <"'™«'«1  to  him  f» 

by  »-21  V,c,.,  0.  54.  (See  „„,  ^r^vX^'lT  .Tr^?,"  ""'»°^' 
.       The  common  law  niI«—fK«..  u  .l  • '"^' »•  *;  (2) 

tion8,_stm  survives  2^Jr;n"*L*^'"  1«*^Jy  «*ten  up  by  exben 

Z'^^i^^^triZ  iwriJlj^aJd'  t!*r-  °^J««tion»bIe,  not  only 


?«wftyS«^  will,  we  think, 
^onhuiOTage,  would  b^ 
|B0hmcaliUe8  referred  to 

^  wellMoutoftheintri. 

thecourwf  of  which  we 
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that  they  would  have  covered  the  same  ffffound  aa  theft,  false  pretences 
and  criminal  breach^  of  trust  aa  definedoy  the  Draft  Code  ;  out  many 
things,  which,  according  to  the  Draft  Code,  are  theft,  would  accord- 
ing to  the  fiill  have  been  criminal  breaches  of  trust. 

"  The  Draft  Code  defines  the  offence  of  obtalniruj  property  by 
false  pretenees  substantial Ijr  in  accordance  with  the  present  taw,  and 
'  criminal  breach  of  trust '  is  retained  as  a  distinct  offence.  Th^  otiicr 
cases  of  'fraudulent  miaappropriatim '  are  denominated  '  theft' 

"  The  crimes  of  obtaining  goods,  money,  or  credit  by  falae  pretences, 
and  of  criminal  breach  of  trust  aro,  in  point  of  mischief  and  moral 
guilt,  much  the  same  as  theft,  but,  fVom  their  nature  they  require 
separate  clauses  to  define  them.      ^ 

"  The  crime  of  embezzlement,  wherever  the  subject  matter  of  it  is 
a  chattel  or  other  thing  which  is  to  bo'^nded  over  in  specie,  will 
come  within  the  definition  of  theft ;  but  where  the  subject  matter  is 
not  to  be  handed  over  in  specie,  but  may  be  accounted'for  by  handing 
over  an  equivalent,  it  requires  separate  provisions,  which  will  be 
found  in  sections  249,  250,  and  251.  (1) 

"It  is  essential  to  all  these  offences  that  there  should  be  the 
animus  furandi, — that  guilty  intention  which  makes  the  difference 
between  a  trespass  and  a  theft,"    Eng.  Commrs'  Eep. 

805.  Theft  D«fliM«. — Theft  or  stealing  is  the  act  of  fraudulently 
and  without  oohur  of  right  taking,  or  fraudulently  and  without  colour 
of  right  converting  to  the  use  of  any  person,  anything  capable  of 
being  stolen,  with  intent— 

(a.)  to  deprive  the  owner,  or  any  person  having  any  special  pro- 
perty or  interest  therein,  temporarily  or  absolutely  of  such  thing  or 
of  such  property  or  interest  ;  or 

(6.)  to  pledge  the  same  or  deposit  it  as  security  ;  or 

(c.)  to  part  with  it  under  a  condition  as  to  its  return  which  the 
person  parting  with  it  may  be  unable  to  perform  ;  or 

(d.)  to  deal  with  it  in  such  a  manner  that  it  cannot  be  restored  in 
the  condition  in  which  it  was  at  the  time  of  such  taking  and  con- 
version.    ^  J 

2.  The  taking  or  conversion  may  be  ftaudulent,  although  effected 
without  secrecy  or  attempt  at  conceaUnent. 

3.  It  is  immaterial  whether  the  thing  converted  was  taken  for  the 
purpose  of  conversion,  or  whether  it  was,  at  the  time  of  the  conver- 
sion, in  the  lawAil  possession  of  the  person  converting. 

4.  Theft  is  committed  when  the  offender  moves  the  thing  or 
causes  it  to  move  or  to  be  moved,  or  begins  to  cause  it  to  become 
movable,  with  intent  to  steal  it.     . 

6.  Provided,  that  no  factor  or  agent  shall  be  guilty  of  theft  by 
fi . ., 

(I)  The  equivalents  of  these  sections  249.  250,  and  251,  of  the  Enfflisti  Draft 
Code  are  articles  308,  ,309,  and  310,  po5<. 
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(2)  Hale,  506  "*• 

(3)  >  Hale,  509. 

(*)R.  v.Wade,  11  Cox 
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THEFT  DEFINED 

pal  at  tfie  timf  c?rJ^^W 'i**  *.«»?»«*  due  to  hir^fro'i  hs!^  ?"'? 
with  the  amou„fo?a^f  "bgl'o'f  f"r  *  "«°  <"»  ^he  ^me    oSS" 

"raid's  p^f^^^"''*"^^  ""^'^  byrm'/orjt 

if.<r  shalJ  nnf  K       ^'^^  PoseeHsion  of  his  m^Lv^    °^  ^ther  auimal 
'g  shall  «ot,  by  reason  thereof,  be  guiUy  o?'theV  JTr  ""*  «*  "^^"d- 

connection  with  the '£"!"«  ^^^  "^p^lacTof^Krd  /L''''?''^^^'''''"""  of 
^Fi-om  the  deoniuon  ,-,.„,,    ._.,         "  -       .  "     ^•"•°"' color 


stealing  or  larcenv  Tk  '  ""^®'*  l^^e  common  law  i„.?®"'  ""at,  theft  is  nn 
Pbysicfl  asSll^roV'lKt'  '"r'^'«°°"f  Schorr  we  t'  "''^'"^^  "^ 
possession  and  against  the  wnir*'?ry"'8  «way  of  personafnJ^  f"®  ^^"  '*« 
made  to  cover  alF  m htl        *'"  of  the  owner  — hi  •'Th!^  ?.  Property  out  of  the 

a  general  te^m 'iiXVjS^/'^^'^^'^"'  "'4p  oL^^^^^^^^  '»  «"d 

under  the  common  ia«,    """ude  every  thing  and  bv«V..  .  .    "  '  ""■  ">«'•  theft  as 

may  he  commiuej    But^Vhe.h'  '"^t '•'^«™""  wa^s Tn^tcH^^^        '»  ""-^^ny 
owner's  possession  n.        whether  the  act  be  «  t»i,i„S.®  offence  of  thell 

the  essen'^eTfreV^ence^rri  "h'^r'^"'^"  ''^^^ffeLtXS^  ""'  °''  '^" 
For  instance,  if  A.  were  to  n  «.o  V^V"'^  '"'ent  with  whioh  ,k^' P°^^S8ion, 
B..not  wishing  to  ha"  heS  tL^'  ^"'^  and  car^^oppositi  twV^  '^«°«' 
away,  and  leave  it  and  th«T  \^^^-  ^ere  to  lay  hold  nf  .hi  i,  °  ^  ?  ''oor,  and 
BlooJ,  there  would  K  SkinThv  r"  ^^""^  «^i«^nce  from  wVeT"/"*^  '^^^  'l 
possession,  but  no  convereionL/  ^  ^^  ""«  ''orse  md^ni,t^u^\'^"«'""'^^y 

t%  stii.  rom^in^i^-A'^rsiff' '"  --'>-  p'-  ;;Ty  ffl'.:  s^Ww: 

thJm  hom'Hlof/witf^y  '"'°  ">«  flock  of  B   and  R       .  . 

would  be  otherwirif  R^H-r"  "»'"',  and  Wr  them  .h-*"-  '^"°'^'°«  it-  drive 

■::.:.i£5r""""-=^-S5f,r--- 

on  a  dispute  arising  hT/^  "P""  an  article,  returns  it  m  n  . .  ' 

takes  and  caSoff  th„ -nf".*''"'"  ««  'o  the  prici  U.  b^^„ •h%°*"«'''  an^  then       * 
security  for  the  amoum^h!!^  ?«'*'"«*  ^^^8^  '^S-  ""«  ^ork.  a' 

Wh  in  factTturn  out  hat'?h„°"''^«'  '»  ^«  SSfo^  ff  S/  ^°  ""''^ '»  «« 
that  casejBiBre  these  a  HoV^k  "'®''®  was  nothing  due  in  i,?^'  ,."  '^  "o  theft, 
AAg"-  tJbCwaire  Z;  ^;-?^**^*^n  instructed  by  H's  wif«  .^""-  0'  ^^e  facts  in 

(3)  »  Hale,  509. 

W  R.  V.  Wade.  U  Cox  549.  ,  • 
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''  sented  from  that  dtclum,  aud  held  that  a  blacksmith's  shop,  When  used  as  a 

\'workshop  only,  wus  within  the  sfctute  (1). . 
Wheib  A.  had  in  connection  with  his  chemical  works  a  building  commonly 
called  the  machine  house  in  which  goods  sent  out  were  weighed,  and,  in  whlcii 
a  book  was  kept  by  A's  servant  f0|r  entering  the  goods  weighed  and  sent  out, 
.     and  it  also  appeared  that  the  time  or  the  men  employed  in  the  works  was  also 
taken  and  ttw^ir  wages  paid  in  "That  same  building,  the  books  in  which  their 
time  was  entered  being  brought  thpre  for  the  purpose  of  bein^  t-ntered  up  and 
for  paying  their  wages,  it  was  held  upon  an  indictment  for  breaking  au^  entering 
t    this  building  that  it  was  a  counting  house.  ('I) 

Article  407  \a)  incliides,  as  part  of  a  dwelling-house,  any  building  occupied 

■  with  and  being  within  the  same  curtilage  with  it,  provided  there  be,  between 

such  building  and  the  dwelling-house,  "  aycommunication  either  immediate  or 

>--  by  means  of  a  covered  or  enclosed  passagejeading  firom  one  to  the  other  "  ;  and 

\  the  breaking  and  entering  of  any  such  building  is  punishable  as  burglary  or 

r  house-breaking,- according  to  the  facts, — under  articles  410,  4ll,  and  412, 

ante,  but  articles  413  and  414  also  cover  and  punish  the  breaking  and  entering 

''      r  of  any  building  which  is  within  the  curtilage  of  a  dwelling-house,  though  not 

so  connected  with  it,— either  immediately  or  by  means  of  a  covered  or  enclosed 

passage,  -  as  to  form  part  oT  it.    The  word  "  cu<iito^e  "  (which  is  derived  from . 

>  the  Saxon  word  curl,  signifying  court),  means  a  court,  a  yard,  a  garden,  a  held, 

•  ,  or  any  piece  of  land,  (with  or  without  buildings  on  it),  sur.ounding,  or  near 

and  belonging  to  a  messuage  or  d.welling-house ;  and  so  in  olden  times,  the 

mansion  or  dwelling-house,  iit  which  burgWry  might  be  committed,  included 

the  out  houseSir— such  as  warehouses,  barns,  stff*>les,  cow-houses,  dairy-houses. 

offices,— ana  all  other  buildings  and  erections,  which  were  within  the  curlilage, 

^  or  same  common  fence  as  the  mansion  house  itself,  though  not  under  the  same 

roof  and  not  joined  to  the  dwelling-house,  upon  the' ground  that  the  main  house 

'  protected  and  privileged  all  its  oul-buildings,  branches  and  appurtenances,  if 

within  the  curtilage  or  common  homestall.  (3)       . 

-'  .  Articles  413  and  414  therefore  mak«  it  an  indictable  olTehce  to  break  and 

'  enter  any  building  occupied  with,  belonging  to,  and  within  the  curtilage  of  a 

'         dwelling-house 

419«  E^torlBC  or  Iteing  round  In  m  dweUlncbonao,  at  niafhlt.— 

Every  one  is  guilty  of  an  indictable  offence  hn^  liable  to  seven  years' 
imprisonment  who  unlavpfuUy  enters,  or  is  in,  *oy  dwelling-hojjge  by 
night  with  intent  to  conamit  any  indictable  offence  thoreinr    R.S.C., 

'     c  164,  8.  39.  , 

■''  '      ■  , 

This  article  will  meet  cases  in  which  the  prisoner  has  entered  (either  by  an^ 
open  door  or  ^ndow  or  otherwise)  a  dwelling-house  or  is  found  therein,  by' 
night,  and  wKere,  though  there  is  no  proof  of  any  J)pea^ng  or  of  the  commission 
of  any  indictable  olfence,  the  circumstances  shs^  an  littent  tb  commit  oae,  and 
that  the  prisoner  was  there  with,  th^t  i^te*f.    .  \   » 

'^  41A.  B«tawronnd»ra«d  wltlilnt«ni«a%Mk»dw«llfncliWiue,«lc. 

\^ — Every  one  is  guilty  of  an  indictable  oflfeiWe  and  liable  to  seven 
' y^  years'  imprisonment  who  is  found — 

(a.)  armed  with  any  dangerous  6r  oflFenave  weapon  or  instrument 
by  day,  with  intent  to  break  or  eftter  into  any  dwMli$tg-hou8e,'md  t^ 
' ..    -■  '    commit  any  indictable  offence  therein ;  or       ^  .,  * 

(1)  ft.  v.  Carter  1  a  «K.  173.  ,  ^ 

'     .  (2)  B.  v.PoUer,  2  Den.  235  ;  3  C.  &  K.  179  ;  20  L.  J.  (M.  C  )  170. 

.(3)  3  Inst.  64  lOJlale,  §58;  4  Bl.  Com.  225  ;  2  East,  P.  C.  493;  1  Hawk,  P  C. 
f  C.38,  s2l.  - 
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'"'''^°°'"°°'''"°«»'l™'<»P»..,'»..n,c,.3>,,.„,,        , 
mg  i  or  •""  '"^)'  My  imtniment  of  housobreai- 

(4.)   havinffiff   his  nOsmMninn    A.,    j'^ 

Intent  to  com*mit  M-ySSeotnt"- ^^  """■  """"""^  "i'k 

on  him)  ;  or  excuac  (the  proof  whereof  shall  lie 

(<f)  having  his  face  masked   or  Ki     i 

Fordeflnitionof "  Havinff  ir.  ..„-  ..  ' 

P  01     Having  in  possession  ",  see  article  3  {k )  anl, 
,  In  reference  to  article  4 17  fh.  «-„„■:.,.  ^        .  ^  («•)  awe. 


Inrefe,^ncetoarticle4I7  th  English  r'*-^""'"-         ^^ 

»/•««•«  evidence  of  a  cfiS  intent  "^"''"'*  ^^  "'»'''  """"'"s 


»^K^SSi:?:iSSrr^^^^           a-^  indie: 
)r  which  the  niinJQKrt,.^.,*     "    «»aioTable  offence  specified  inthio . 


table pflence:i^e7n;i3ra;aXoZ^^*'^'^/^^^  ^^  indic- 
»e  pmvishment  on  u  flwt  Snt5    '  •  ^?^'^'^  '""^^^^  Part 

sonment  is  liable  to  ?oTrCy:ai'i'^r  *''*"  ^«""««« 
uiitjou years  impnsonmenf.  Pan 


for  which  the  pmysument  on  a  first  n/in^Vf"- — °  "r'^^'iiea  m  ttjjs  part 

years^imgsonment  is  liable  tSJoTrtSSySi'^         than  fourteen 
c.  164,  S.44.  ,  °y®*'^»o»pnsonment.  RS.C. 


See  articles  628  and  676   nntt'  a^^tu    •  :.. 
previous  conviction  is  charged        '*,*T^''«  "»<liclment  and  procedure  when  a 
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t''  ,. 
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H;™  h.ve  be..  ^,  «ioS*j  *sr;5Sbisfs 

S5^t '^1?  ""  -^  «>'  «"  ■»»»*  ,»«.eo«,Bd.,«,  by  u,e  24- ' 
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CRIMINAL  CODE   OF  CANADA. 

Other  consolidationActs,  the  Forgery  Act  aasuraes  thai 

e  coinmon  law   definitionJJjHKQtrgery  is  known.    This  definitim 

'  however, >,ts  a  ^mewhat  intnJHpiatter  involving  yarious  questiibha 

as  1|o  the  extent  of  falsification  implied  in  forgery  ;  the  charactet-  of 

»the  intent  to  defraud  essential  to  it,  and  the  circumstances  essentjal 

to  the  completion  of  the  crime.    These  m^^0l.  are  dealt  with  in 

■)9ction8  318  to  317  both  inclusive  (1)         ;'        ■^■■.■■.\ 

The  part  relating  to  Forgery,  contains  an  enumeration  of  the 
various  classes  of  documents,  tlje  forgery  of  which  is  punishable.  They 
include  all  those  which  are  mentioned  m  24  &  25  Yiot.  c.  98,  though 
not  always  in  the  same  order  or  under  the  same  names.  They  also 
include  a  considerable  number  o^documents,  (contracts,  for  instance, 
documents  intended  to  be  produced  in  evidence,  and  fklse  telegrams), 
which  are  not  included  in  that  Act. 

This  part  makes  provision  for  the  forgery  of  8^e  documents  as  to 
which  it  is  dfiubtfuT  whether  to  forge  them  is  oris  nota  common  law 
offence.  V;  '-^ 

Finally,  it  contains  a  general  clause,  (8e<Jtion  336),  (2)  punishing 
the  foi^ery  of  any  document,'  whatever,  with  intent  to  defraud  the 
public  or  any  person,  or  to  pervert  >tb6  course  of  justice,  or  to  injure 
any  person,  <^r  to  deprive  any  jyerson  of  or  prevent /his  obtaining 
any  office,  &c.  ,  / 

We  believe  that  few,  if  any,  cases  would  be  punishable  under  this 
section  which  would  not  be  forgeries- at  common  law.  The^e  in  a 
considerable  difference  between  this  part  and  the  corresponding 
chapter  of  the  Bill.  The  general  section  (section  336),'  (3)  corres- 
ponds very  nearly  to  a  similar  groviflion  in  the  Bill,  which  jproposed 
to  subject  offenders  against  its  provisions  to  a  maximum  punishment 
of  seven  years  penal  servitude  instead  of  two  years  imprisonment 
with  hard*  labor.  Such  an  enactment  would  have  rendered  unneces- 
sary a  considerable  p^rt  Of  the  enumeration  of  documents  contained 
in  the  Draft  Code.  The  provision  was  regarded  as  objectionable  on 
the  ground  that  it  authorised  a  sentence  of  penal  servitude  for  the 
.  .'forgery  of  various  documents  which  were  not  defined,  aiid  the  forgery 
of  which  could  be  at  present  punfshed  by  fine  and  imprisonment 
only.  The  difference  in  length  between  the  Draft  Code  and  the  Bill 
is  to  a  great  extent  due  to  tge  manner  in  which,  perhaps  ex  abun- 
danti  cauteld  the  former  desuB  with  each  particular  forgery.  In  the 
result,  there  will,  we  believe,  be  but  little  practical  difference.  The 
Drail  Code  adheres  more  closely  than  the  Bill  to  the,  existing  law, 
and.is  in  these  matters  more  explicit  and  detailed. 

Tlie  provisions  as  to  preparationtf  fOr  forgery  are  chiefly  re-enact- 
ments of  existing  statutfes.      • .  ,i»n  ,  ^ 

In  section  356,  (4)  we  have  re-enacted   26-26  Vict.,  c.  88,  as 

(1)  Sections  313  to  317  of  the  English' Draft  Code  correspond  with  articles 
419  to  iVl  of  the  1  present  Coda.  _  »* 

(2)  See  clause  G  (n)  of  article  4'23,  poj<. 

(3)  See  clause  CAn)  of  article  iti  post. 

(4)  Sectiin  356  English  Draft  Code  corresponds  with  Article  443  e<  seq  of  the 
present  c(^e.  ,      ^  t 


It'     V         '  J^  »  .  1         1  V  ,  ,       »  I  It  .J. 


MEANINGS  OP  DOCUMENT,   ETC.  379 

C^ommr?k:^"*^ff  Bome  clauses  which  Boem  not  pnictical/" 


419.  M«Mite0«  of  "  D*e»a«BC 

parchment, orTthe7mater2r^L?r"''J>  '^'^  i'«^r"^rpa^ 
with  matter  capable  SSrZ^  but  dS,''"^."''  ?"°tin/m^arK' 

on  anicee  of  commerce,  orl^nSKottona  ^  T  *''"''''•*«  ''""^^  °»«'k8 
iike  material.  '      "^f  Pt^ns  on  atoi^p  or  metal  or  other 


means,  z„  WW  ;,flr/,  any  papr, 


or1?La/ofl7^,r'"l^i"^«^«*^»''«  i-*^"- 

on  the  buHfeeas  oflJSS^\^^j/^^P^^^'  or  cgmpany  S^7g 

authority  of  the  Parliament  JKl  or  of  J^'i*'  ^^  ^'^"^  ^^^^ 
government,  op  anv  ffovflmr^^^-^Tu  of  Any  foreign  prince   or 

Canada,  or  under  the  anthori^  ^  anv  L  •  .^  **^  *^  Pariiament  ofi 
forming  part  of  Canada,  Ser  beTre  ofiS^  fj^^  P^*>^»"«« 
became  a  part  of  Canadk  ^^"^  *^^  ^'C^  province  so 

;    ■  :        ■  ^      J 

421.  The  expression  "false  document  "  means-        '> 

(a.)  a  document  the  whole  or  Hom A  »«o*    -i 
VOrtB  to  be  made  by  or  on  KfT»n  J^      "*'  ?*^'  ''^  ^^^i^h  Pur- 
authorize  the  ^k^g  ther^f  or  whS  ^^\''^''  ^'^  ""*  "^^ke  or 
authority  of,  t£rperS>n  wh?p.S,^rtrto  ma'S  v?t  ^^'  «^  ^y  the 
tune  or  pkce  of  making,  whe^re  effi^  Sate^^i'^^^or '^^^*^«^  ««t« 

(6.)  a  document  the  whole  or  «nmo  ,«„+    •  • 

ta  that  tt,«  dwument  il  "iSll  m  Sl^  '  ?°  i*™''-''"  inton. 

oy.?;r:rr3:z„ts.nst"jr  'r  ""■■^'■™"'  «pp«' 

I  evidence.  out  it  may  be  proved  by  external 

I?^^..  Where  ajbtter  purports  to  h«  l^!!r«K.'.™P'y  «°  ""true  statementVf 


-^i^'tgSSiS^ai^ 


i^H^^^^P^^^^^^^^S^ 


rs-f-z^v^jj 
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security  for  the  amotint  alleged  by Jiim  to  be  d^ie  for  repairing  it.  Blackburn  J 
Ifeft  il  to  the  jury  to  My  ^whether  the  taking  was  an  honest  assertion  of  right' 
only  a  colorable  pretence  to  obtain  possession  of  the  umbrella.    Verdict 
guilty.     , 

"  A.  and  B.  took  two  horses  out^of  C's  stable  at  night  without  his  leave  am] 
"having  ridden  tljem  a  distance  of  about  thiWv  miles,  left  them  at  an  inn  desirini.' 
care  to  be  ta^en  of  thera  and  saying  that  they  should  return  in  three  hours" 
..A.  and  B.  were  taken  the  same  day  at  a  distance  of  fourteen  miles  from  the  inn 
walking  in  a  direction  f(;pm  it.  The  jury  rptumed  a  verdict  of  guilty  but  it 
the  same  ti»ie  found  specially  that  A;  &nd  fi.  meant  merely  to  ride  the  hor.sps 
the  thirty  miles  and  to  leave  them  there  without  an  intention  to  return  thorn  or 
otherwise  dispose  of  them.  ^Ten  of  the  judges  held  that  this  was  no  larcenv  as 
:  there  was  no  intention  in  {he  t)rison«rS  to  change  thii  property  or  make  it  th«>ir 
Dwn.  f  I)  '...'"         '* . 

'^,    Where  the  sarvanl  of  a  tanner' took  out  of  his  master's  warehouse  dre.ssi.il 
„sfcins  of kalliei- with  intent  to  bring  them  in  and  charge  them  as  his  own  work 
,  (Which  they  Were  ngt),  and  to  get  paid  by  the  jnaster  for  them,  it  was  held  no' 
[larceify.  (/^        ,.  „  ^     v  . 

>    '  Ai;  was'Sttpplieji  b/B.,  his  master  with  pig  iron  to  nut  into  a  furnace  to  tip 

meHe*-:  he;  A.,  being  paid  acc()rding  to'  the  weight  ofahe  nwtal  which  rah  out 

•i;Ol  thel'wnacojnlotars.    A.,  ^lut  in  other  iron  itelongijigHp  B.,  whereby  the 

•  we?glit  of  the  njelted  irdn*t»eing  thus  increased  lii^jjained  a  lal-ger  remuneration 

Jjkld,  tbat  i|  A.,  did  t-ti^s  wHh  the  feloiiiods  *nteHt  of  converting  the  iron  to  a 

jwi^ose  for  his  own  profit  it  wps  larceny.  (3)        >      /- 

>;  A.,"fook  awaj'  goods  belori^ing  tSi^B..  a  young  woman  fo«  the  mere  purpose  of 
Inducing  her  to  cail  up6n  him  iWtJiem,  so  tliat  he  might  have  an  opportunilv 
of  soliciting  her  to  ccmmit  fornication  with'  hinv.  Htid  not  to  be  a  ?eloniuu« 
taking.  (4)  >,  .  " 

Where  a  person  stole  somfl^oods  and  also  took  «  horse,  to  enable  him  to  im 
.^ofTmore  conveniently  with  tliff  goods  but  not  to  steal  it,  it  was  held  not  to  Im'  a 
felonious  Btdating  of  tlie  horse.  (6)  -^ 

A.,  met'B..  wii<jip  A.,  knew  to  be  a  poacher  an<f  sfeized  hto ;  B.,  l?eing  reiicued 
seized  A*s  gun  an<f  tan  away  with  It,  «^d  was  svbseixjajDtl^  hea'rl  to  siu'  thai 
he  would  sell  it.  and  the  gun'  wae  never  aft'erwar^^lieaMof.  VaUghan  B^uimn 
an  indictment  for  stealing  the  ^un  told  tlj,(4  jury  tRut  it  ifculd  not  be  lai^env  if 
B.,  look  tl^e  gun  under  an  Impression  then  on  hWmind,  th|t  it  might  be  useil  b\f 

Ip^ftn^tntton'  of  disposing  of  it; 


■  A.,  so  as  to  endanger; his  B's  life,  and  not  with  _. 
althoogh  he  might  aflwwards  have  determihwi  to 
that '  B.,  l),ad  no  intention  to  dispose  of  the  gim 

fllk'nctouitted  him.  (C)    This  woul'd  now  be  Ihefl  by  tS, 


article  3i 


<^' 


^   >*i 


■{■:   I 


isposing  

of  it.  The  jury  found 

Uwe  he  took  it,  ami 

iDnNander  the  above 

A.,  tc  9<!»een  B.,  an  aoeomplioe  who  was  indicted  for  horse  stealing  brokr'  into 
.  0'8  stable  where  the  horse  was  end  took  it  away  and  baoJce^ifcinto  a  coal-pit  ami 
>iM  't.  It  was  contended  at  the  (rial  that  this  was  not  larceny  becaus."  the 
raking  was  not  willi  an  intention  to  convert  the  horSfe  to  the  use  of  the  taker 
A.,  ani'tno  funmdi  el  lueri  eausd.  A  majority  ,of'  seven"  jui^ges  held  it  to  be 
larceny,, AQd  six  of  thdt  majority  Wftre  of  opinion  that  to  canstitute  larceny  it 
was  not  essential  tha^f,  the  propaKy  shoul*  he  taken  lucri  causd  il  it  be 
fraudulent  and  with  intent  to.whofly  deprive  the  owjier  of  the  Jfropcrtv    but 


'i  I 


M)  R.  v.  Phili(»,  2  Ba^t  P.  C.  «62,'663 


X-' 


•Poole  Denrs.  i  ft.  345  >  27  L.  I.  (M.  d.)  53.     ^      '  ^    .     fc^*      '     ff  •  , 
•  (9>  «.  V.  Richards,  1  C.  *  k.  532.  ^    '  ■i*'         '  '        ' 


y£  t^ 


(41  R.  V.  OickinsoHv  R.  4i).  42U. 
\  15)  R.-i.  Oump,  A  C.  k  P.  658. 
{«)  a.  V,  HollolVBy  5  C,  P.  524. 
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The  prisen 
by  means  of.  i 
master's  horsi 
a  majority  of 
that  the  addil 
had  ta  look  ai 
selveiease,  m 
expressly  exc( 
that  if  any  ser 
^.^  any  food  to  ^i- 
shall  bjB  guilty 

'* "  The  Imperia 

Sen-ant  contrai 

,,^    anfofthemas 

■    felort^;  but  shal 

or  a  line  not  ex 

Under  subsec 
ollendlfr  moves 
it  to  become  m« 

-  This  is  sonievi 
rule-under  whic 
For  instance,  if 
apprehended  wh 
them  from  his  cl 
taking  to  ertnstit 

Where"  a  thief. 

'     was  and  l^id  U 

olfwith  it,   itwj 

of  stealing  i  casi 

wagon  upon  whii 

A.  drew  a  book 
from  the  top  of  th 
K/iile  the  book  wi 
fell  back  into  B's 

The  transfer,  by 
held  a  sufficient  at 

Where  the  thief 
attached  by  a  strir 
some  keys  attached 
"  was  held  in  th< 
constitute  la«»nj», 

I")  Rf.Cahbag, 
.  „  (2)  B.  V.  Morutt" 
a  A  Mar.  547  ;  H  \ 
(3)  4  Bli  Com.  23 
(*)  ?  Inst,  ion,  10 
5f  R  V.  Simpson, 
m  R.  V.  wafcj,,  I 

J)R.v.Thoa»pM 

^  (9)  Anon,  2  East.  \ 
,  <'0)R.V.Wilkiis 
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hy  means  Mkl^^^'^J^l^^^''^''^^^ o^neA  the  granarv  nf  .h  • 
master's  horses  3/,ww^;V°*i''"'«''e<'ut  two  bushplfTfil^  °{  "'®""  master 
a  majoritr^f  the  iuSi«''?n'V*'',  *"««'%  usuaUy  al  o wJ^^S.^  to  give  to  their 

'^'  The  Imperial  Statute  9B  nnH  97  xr-  . 

hold  a  sufficient  aVomSr,*?;^'  ''  »  '«"«'  ''••'>'«  ''is  pouch  to  his  pocket  wa. 
^t^&bJVSSn^rlStr^  ^°~'«  -  -count  or  ti^.^i^„,   \ 


'    I? 


«  » 
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(3)  *mComj3, 
(♦lainst.  IW,  109. 

R    ft  V.  Thompsod,  1  Moo  G  G  78  ^ 

l'0)R.V.Wilkinson2lT.,e,508.       '  - 
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there  must  bcr*  seviBran^  (1)  It  would  seem  likely,  however,  that  uikI.y 
subsection  4  of  article  305  tasse  cases  may,  now,  be  held  to  be  covered  so  us  to 
make  them  Ihefl  by  taking ;  for  that  subsection  makes  it  a  sufficient  taking  iis 
soon  as  the  offender  moves  ibf.  thing,  or  causes  it  lo  move,  or  begins  to  causi' 
it  lo  be  movable. 

Of  course,  under  the  common  law,  whenever '<here  was  no  asportation  tin' 
offender  might  be  prosecuted  for  an  attempt  to  steal,  which  under  tlie  com'riKin 
law  was  a  misdemeanor,  or  he  could,  upon  an  milictment  Uit  the  wiroeny  he 
convicted  of  the  attempt  only,  under  Imperial  stauitory  law  U  that  e««t. 

the  following  cases  seem  to  have  been  decided  tt^im  the  prineiple  that,  IKprp 
was  not  only  the  intent  to  def>rive  the  owner  of  his  property,  but  that,  allhoin?i 
there  was  in  some  cases,  wkat  seemed  to  be  a  parttng  with  tte  possession  ^■ 
the  goods  or  money,  there-Tras  no  real  parting  with  jKWgesaion.  «it  that  at  ti^c 
time  of  the  actual  taking  of  it  by  the  offender,  the  property  and  |.it)sse88ton  still 
remained  in  reality,  with  the  owner,  either  on  accoufit  of  their  b^aiajr  some  trick 
used  by  the  offender  or  of  the  jwrting  with  the  goods  being  »»  %eta»^  servant  of 
the  owner,  without  any  authority  or  power  to  do  so,  or  oa  aceowtf  rf  the  tiling 
being,  strictly  speaking,  still  in  the  owner's  physical  possession, a«  fey  being  on 
his  counter  at  the  time  of  being  picked  up,  by  the  takier,  althou^  the  pickinir 
up  was  not  interfered  with,  but  even  acquiesced  in  by  the  avner  &  ^iplovee 


■\ 


'  UihMSfVif^-mism 


A.  having  j»  deposit  of  el^ann ,  shilUngs  in  a  po«  office  savit^gfR  hank  and 
having  obtained  li  wartant  to  withdraw  teil  shillings  of  it,  wenttotb<>  pestoRice 
where  he  presented  the  warraut,  with  his  deposit  boo*,  to  B.,  the  clei^  nf  thai 
department,  who  ny  mistake  instead  of  looking  «t  the  letter  of  advice  lor  ten 
shillings  connected  with  As  wairant,  r<i€«Ted  to  another  letter  of  advicf>  —one 
for  ,£8  -  16  - 10,— and  under  this  mistak<>  m  placed  on  the  uountffi-  this  larejer 
,pum  of  money  which  A.  took  up  ;  and,  *fler  B  had  «tmm  the  amount 
*8  -  16-.  10.  ittthe  deposit  book  as  paid,  A  went  awey  immm  the  money  with 
bim  At  the  trial  the  jury  found  that  A  had  \.h^<uf(immfm^fi^  «it  the  moment 
of  taking  up  the  mbney  from  the  counter  and  retu«nw»« ,.  ««wfiet  of  guiliy 
Htldbs  a  majority  of  the  judges,  eleven  in  number  [€o<>;Mmw»  C  i  Boville' 
C.  J.,  Kelly,  G.  B.,'Pigott,  B.,  Blackburn,  MeUor,  Lush,  fj^ms,  mmm>  '^'^U- 
bald  and  Keating,  J  J.,  that  A.  was  rightly  convicted  of  m-^^^aw  -few 
supported  this 'holding  on  varijous  grounds;  I.  thtl  the  M»\akm«f'mimim 
through  B.,  the  clerk,  had  Jby  mistake,  formed  a  mereintention  to  ymm  ov. .  am 
property  m  the  money  to  A,  but  that  this  mistaken  intention  did  »ot  .ljIimHv 
pass  It,  and  that  A.  was  aware  of  the  mistake  and  h*l  theant>«M*  ruranH  at 
the  time  he  took  up  the  money  ;  2  that  B.  the  clerk  having  only  a  limit««  «. 
thority  under  the  letter  of  advice  for  the  smaller  amount  of  money  hart  tio 
auihority  to  part  with  the  property  in  the  larger  amounl  to  A. ;  and  3,  that  no«- 
sMstpn  of  the  money  ws  not  completely  parted  with  when  it  w«»  plSced  on  lli« 
countor.and  when  A  with  thp  animus-fiirandi  took- it  up.  Four  of  th^  juilffes 
Martin  B  ,  Bramwell,  H.,  Brett, .-  and  Cleasby.  J.,  held  on  the  other  hand,  thit 
the  money  was  not  Uken  invito  dwnino  and  that  therolipte  there  was  no  larceny 
Bf««well,  B ,  and  Brett,  J  ,  held  further  that  the  authority  of  B.,  ihe  .lerk  au- 
thorised th  parting  with  the  poaaemon  and  propeily  in  tifo  entire  sum  laid 
(town  on  th*"  ooUflter.  (?) 

W\i0K>  a  UMier  by  the  defeadant  s  desii^  took  a  parcel  of  tllk  stockings  to  Ins 
*o<l0>tp  a>Bd  out  af  tfrem  ^  dgfendant  picked  out  six  pair«  whiiib  wer^laid 
mm  **^t^  «iWlrj|i*«  d^mdaat  tNm  sent  the  Vmaier  back  lo  bi«  store 

Bar  wm-  mmm  rnm^mmm  wmaimm  tMetm^mt  with  the  atoeUngs  th*- 


m.Hh  i  0.*G.)n 


<^^ 


». 


.* 

K'-^ 


XH^FT  DEFIlifED. 
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judges  held  this  to  be  larcpnv  »ho  h»p    j 

animofurandi.  (I,    '  '"'^'""y-  ">«  defendant  having  clearly  obtained  the  goods 

part  w.th  thegoodl't6  any  bmSgt!l'^Z^'\^^^^'^^^  ''«'*  "°  authoritMa 

te»n  fen  there  By  „i,i,i.'3"ffi"'''™»  "llerwirds  knowiog  lliat  lh»u  ki*   • 
*,    UM  to  b.  tarcSS  (5,  f '  ""'"e  '•  ''™'<*"™'-»Jir.Si  10  h1J,X  , 

obtained  had  a  general  authority  toTtihr  hit  f  ?"*  '"''''•^  whom  go^s  weS 
. auch  ganeral  authority  willingiv  Mrted  wUh  th^'"'''!.'  "'I'l'hile acting uX 
tiH'y  were  thus  delivered  not  befng^Sy  of  far^'nf       '  '^'  '^'^°"  ^^^^°^  \ 

•  pr^UnrW^nt  "'>r?oVef  XSrrr  ">«  -"-  o^a  bank  by 
one  of  the  bank's  cSsio*^,  it  was  hel/nR  k"'^?''  P"TO'"ng  to  be  drawj  2 

Where  «  nawA.hmko.'.  -i ■.  ;■    .     ... 


'4^*'  ," 


ii'  n   ^-  S*'»*P'e8.  '  :-»»cb,  93  ;  2  East  P  r  «7^ 
(3)  2  B«st  P.  C.  «73 


■^.C,-137. 


(♦(  B.  V.  LongMreeO)   i  Ml) 

_l'r  «•  V,  Macgrtt)i    L  B  1  o  O  R  Qnn:  n    1"."      .  ; 

,«.  .   -.         ♦  WW.  f^t>.  fl89,,  H.  V.  iViams,  R.  A  R. 


«»  11 


.A 


onaaa,  9  C.  4  »•  741    n  v  a.i.-       "L  "•'^• 


«83 ;  Rt  v.^ 


«5; 


fteman,  2  atst,  S 

'  #  R  V  l»ri,^ce  ^^-  f^f  JjArch  Hr  p.  ^  Kv.  2|  Ed  385/386 
^  R  V.  Parke.  •  lI^a  fiVi  .'..i.    .H''^"'  "  Q  B  >>"  IW. 

(»f.<^   34;B.vg^,0^^^^yi^y^R^v^Barp^,2[>,H   W;  20/../. 
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■("A- 


Where  a  person,  having  the  animus  furan^i,  obtained  possession  of  goods  hy 
means  of  some  trick  or  artiOcCj^  it  was  consi^red  larceny,  under  the  common 
Jaw,  even  though  there  was  an  actua]  deliv^„  if  the  owner  did  hot  intend  to 
part  with  his  entire  right  of  property,  but  onfy'With  the  temporary  possession  of 
the  goods. 

A.,  at  a  race  meeting,  made  a,  bet  with  B.,  laying  odds  on  a  certain  horse,  und 
the  money  for  which  B.  backed  the  horse  was  deposited  with  A.  The  horse  won, 
but  while  the  race  was  being  run,  A.  fraudulently  wont  off  with  the  money. 
Held,  that  as  it  appeared  that  B.  parted  with  his  money  intending,  in  the  event 
of  the  horse  winning,  that  it  should  be  repaid,  while  A.  obtained  it  fraudulently, 
never  intending  to  deliver  it  back,  in  any  eVent.  there  was  no  contract  by  which 
the  property  in  the  money  could  pass-tg  A.,  and  that,  therefore,  there  was 
evidence  of  larceny  by  a  trick.  (l(         ' 

ch  was  given  for  that  purpose  to  A., 
^ij^k  him  to  hi'g  lodging  he  would  pay 
teum;  a  person  wassabt,  according!  \', 
tne  messenger  there  and  went  out  on 


A.  agreed  to  discount  for  B.  a  bill  W; 
who  told"  B.  that  if  he  then  sent  a  persot 
over  the  amount  less  discount  and  comq 
but  upon  reaching  his  lodgings  A.  left 

pretence  of  getting  the  money,  and  never Velurned.  the  judge  left  it  to  the  Jurv 
to  say  whether  A  obtained  possession  of  the  bill  with  intent  to  steal  it  anil 
whether  B.  meant  to  part  with  his  property  in  the  bill  before  he  should  have 
received  the  money  for  it.  The  jury  found'  in  the-  affirmative  on  the  llrst  propo- 
sition and  in  the  negative  on  the  second,  and  found  A.  guilty.  Conviction 
upheld.  (2)  ?  t 

4.     /■   V 

Where  A.  obtained  fVom  B.,  a  silversmith,  two  creafn-ewers,  in  order  that  i] , 
a  customer  of  the  silversmith,  with  whom  A.  said  he  lived,  might  select  one,  and 
absconder*  with  them,  it  was  held  to  he  larceny,  because  the  possession  only, 
and  not  the  right  of  property,  was  parted  with.  (3) 

A.  offered  to  give  B^old  for  bank  notes,  and,  on  B.  laying  down  some  bunk 
notes  for  the  purpose  of  having  them  changed  into  gold,  A.  took  them  up  and 
went  away  with  them,  promising  to  return  with  the  notes,  but  he  never  returnfd. 
Wood  B.  said  the  property  in  the  notes  had  never  been  parted  with  at  ail,  and 
left  it  to  the  jury  to  say.  whether  A.  had  the  animus  furandi  at  the  time  wlien 
he  (.ook  the  notes,  and  said  that  if  they  were  of  that-«ninion  there  was  a 
lar(SBny.  (4)  ^       :         . 

A.  weni,  to  B's  shop  and  said  C.  wanted  some  shawls  to  look  at.  B.  gave  hnr 
^.,  Ave  shawls,  which  she  converted  to  her  own  us?.  Held  that  as  the  profwrty 
'inHhe  shawls  would  continue  in  B.  until  the  selection  would  be  made  by  (;.,  it 
was  larcfeny  if  C.  did  not  send  (br  them  ;  bui  there  being  no  evidence  thatC.  did 
not  send  for  them,  A.  was  acquitted,  because  it  was  assumed,  in  the  ubsonce  of 
such  evidence,  that  G.  did  send  for  the  shawls,  that  "A.  therefore  received  the 
shawls  properly,  and  only  conceived  the  design  of  wrongftelly  converting  them 
to  her  own  use  after  she  had  rightfully  obtained  possession.  (5)  "This  would" 
nofw  be  theft  by  conversion  under  article  305.   ,(8oe  subsection  3( 

A  prevailed  on  B!  a  tradesman ,'to  take  goods  to  a  certain,  pface,  where,  he 
said  the  pMce  %oul(ij.  be  paid  fbr  them,  and  afterwards  induced  him  to  leave  the 
goods  ii^, the  care  of  C.  from  whom  A.  ^ot  them  without  paying  .the  price.  B. 
swore  that  he  did  not  intend  to  part  with  )lh»  goods  until  they'  wore  paid  for ; 
and  the  jury  found  that  A.  ab  initio  intended  to  get  the  gomls  without  paying 
for  them.    ffeld;to  be  larceny.  (6) 

A.  and'B,  ordered  goods  of.C.'irtio  a«nt  them  to  their  house  by  his,  Cs,, 


( t )  R.  v.  liuokmaster,  M  Q.  B.  D.  182    #>  L.  J.  (M .  €.1  24. 

(2)  R.  V.  Alckfes,  2  Eatt,  P.  C/BTS ;  I  Lewh,  294,  '      '  . 

{3i  R.  V.  Davenport.  M.  8,,  I  Arch.  Peel'r  Acts.  5. 

(4)  R.  V.  OlJver,  4  T»urit  W4  ;  2  Leftob,  t^;tmM^  ftedwftr.  »C  4J>.  784. 

(SJ  R.  y .  Savage,  S  G.  A  P.  1 48. 

(6  R,  V.  Campbell,  1  Moo.  C.  C.  I»  .  •   ,  «•  - 


■  < 

servant,  D.,  it 
price.  A-ani 
which  D.  left 

If  B.  the  ow 
way  in  which 
pretenc^ ;  or 
been  the  same 
authority  whic 

A.,  who  had 

should  have  be 

'    the  consent  of 

"  intend  to  pay  f 

dispose  orthep] 

Where  A.„ii 
cart  upon  the  e 
out  of  thiB  cart,. 
Held  to  be  larce 

-  A',  in  presenc 
*147,  fora  "ric 
proposed  that  th 
some  money,  ,as 
tion  of  the  value 
watch  flrid,  mon 
turned  out  to  be 
returned.  It  wa 
•preconcerted  sch 
finding  that  it  wi 


A  gypseyw>lio 
■  witchcraft,  the  w 
with  thepossessi 
larceny.  (7r 

.Where  A.,  in  pi 
two  sails  which  A 
B.  purchased  A'«  ( 
as  well  as  theposs 

Where  A.,  by  m 
him  a  shilling  for 
apijear  as  if  he.  A., 
dropped  in  three  hi 

(U  R.  V.  Stewart 
(2)  Arch.  Gr.  Pi. 
<3)  R.v.  Gilbert, 

J*)  Rv V.Pratt,! 

Slowly,  1,2  Cox,  C.  ( 
tftl  R.  V.  Paioh,  1 

„  (6)  H.  V.  Moore, 

2I«ich,64a..^ 
/J)  Ri  v.Jittnce,  l 
(8KR.  V,  WtlsdB. 
(9)  p.  V.  Solomon 
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:  A  s  confederatPs      ti.„  _: .  * 


watch  *nd,  money,  which  w^V.i.*"'''*^  ^s    Aocor(lin<?lv  B    .i^n^cf  ^  .. 

turned  out  to  he  wo«honivTer.Mn'"  ""^''^  ^X  A's  confedefatef  "^  Thf  •'"' 
returned.    It  was  Ipft  fn  .k*^  ■      *'"lJ'ngs  and  the  watch  nnrf  S,         ^^^  ""*^' 

tances°astheabOTe°'the^j^^t?f=*"'  beiflg  c8nvi«ted  under  the  <«.m»    • 
-Where  A.,  in  presence  or imni  i   ^  '  ' 

(2)  Arch.  Cr.  PI.  a  Ev  2J  eh  qao 


81oSi^,^-S?"c.'gT-2S.^-  =^^"'^«-  ^-  Cohen, .2  Den 

2Sach:6Vf°*""''^'"''3'* 
l«l  S' ''•^?''''' ' '•  *P- 523 
(9)  p.  V.  Solomons,  17  Cm,  c.  C.^^\ 
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Se6>^aIso  R.  V, 
2  East,  P.  (J!*429     SflA  .i.«  D     \- 


/'  T'^-^^t 
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ft" 


A.-fl.  and  L.  decoyed  B.  into  a  public-house,' and  there  IntrodueedVn  cani 
game  called  cutting,  aiid  one  of  them  prevailed  on  D.,  who  did  not  play'^on  hi> 
own  account,  to  cut  the  cards  for  him,  and  then  under  pretence  that  D.  had  nit 
the  cards  for  himself,  and  lost,  another  of  them  swept  his  money  off  the  tahl.. 
and  went  off  with  it.  This  was  considered  to  be  a  case  in  which  it  should  be  lift' 
to  the  jury  to  determine  auo  animo  the  poney  wifs  obtained,  and  that  it  wmUl 
be  larceny  should  .they  find  that  th«, jfoney  wes  obtained  upon  a  pBeconcel•ll^(l 
plan  to  steal  it.  (I)  '  '  f 

A.,  at  a  fair,  agreed  to  sell  a  horse  to  B.  for  £23,  gf  wKich  £i  was  to  bo  vnu] 
te  A.,  down,  and  the  balance  upon  deK\^iery.  B.  handed  £S  to  A.  who  signe.l  U,v 
It  a  receipt  stating  that  the  balance' Was  to  be  paid  upoi)  delivery  A  Hcmt 
delivered  the  horse  to  B.  but  caused  it  to  be  removed  from  the  fafr  uiidor 
circumstances  shewing  that  he  ne*er  intended  to  delivfer  it.  Held  that  A  was 
rightly  convicted  of  larceny  of  the  jE8,  by  a  trick,  on, the  ground  that  B  Iwiil  no 
intention  to  part,  with  his  property  in  the  £«  until  A.  had  fullllled  his  part  of  ih.. 
bargam,  which  ne  never  intended  to  do.  (2) 

A.  induced  B.,  by  fraud,  to  boy  from  him  a  dress,  at  the  price  of  25  shillings  ho 
having  promised  that  if  she  would  do  so  he  would  give  her  another  dress  woiilr 
twelve  shillings,  and  ho  tll^  took  out  of  her  hand  a  guinea,  she  being  taken  h\ 
surprise,  and  neither  con^i^^Jng  nor  resisting,  and  he  gave  her  a  dress  Wdiiii 
much  lesS  than  a  guinwa,  arid  reftised  to  give  her  the  other  dress  which  he  h  irl 
jiromised.  It  being  found  by  the  jury  that  this  was  part  of  A's  scheme  to  obtain 
the  money  Bvpieans  of  a  pretended  sale,  it  was  held  to  be  larceny.  (S) 

A.  went  intib  a  shop  and  asked  for  ohange  for  half  a  crown  and  Ihe  shopmjn 
gave  him  two  shillings  and  sixpenop  {  A.  then  hold  out  the  half  crown  ami  th.> 
sTiopman  just  took  hold  of  it  p^^e  edge  but  never  actually  got  it  Into  Iw 
custody,  and  A.  ran  away  with  tKe  change  and  the  half  crown.  Held  to  Iff 
larceny,  but  Parke,  J.  doubted  whether  an  indictment  would  lie  for  stealiiie  the 
half  crown.  (4)  <  ,  '^      ' 

A.  and  B.  went  into  C's  shop  ;  A.  put  down  si.\  peijce  in  silver  and  six  imhco 
in  copper,  and  asked  G.  to  give  him,  in  exchange  for  that  money,  a  one  shilling 
piece,  upon  which  G.  took,  trom  her  money  drawer,  a  one  shilling  piece  whirh 
she  put  on  the  counter  beside  A's  money  ;  A.  while  all  the  money  lay  tlien' 
tnfiiJ^a.idrlo  G.,  that  she  might  as  well  take  the  whole  of  the  money  thus  lavins 
on  yie  counter  and  give  him  a  two  shilling  piece  for  it.  G.  thelTeupon  took  .i 
two  stullmg  piece,  from  her  drawer  ^d  put  it  on  the  counter,  expecliny  lo 
^ece^e  for  it  two  shillings  of  A'R  money.,,  A  then  picked  tip.  the  two  "^hillin-  ' 
piMC  and  went  away  with  it.  G.  did  not  discover  her  mistake  till  siio  was 
putting  the  coins  from  thij  counter  into  the  money  till  ;  but  at  the  same  momont 
B.  distracted  her ^pttention  by  asking  the  price  of  some  article,  Held  that  ( 
never  intended  to  part  with.her  property  in  the  two  shilling  piece  till  slip 
•bould't-eceive  two  shillings  of  A's  money,  and  that  t^e  olfenqie  was  larceny.  [■>] 

,In  another  ringing  ihe  changes  case  A.  and  B.  fraudulently  induced  C,  a  l>ar- 
maidv  to  pay  over  to  them  money  of  her  master  without  having  receivoil  from 
them  the  proper  change,  and  having  no  intention  of  or  knowledge  that  slio  was 
so  doing- ;  HM,  gulUy  Of  larceny.  (6) 

Wha^B  an  amlomatic  box,  th'-  property  of  a  company,  was  placed  in  a  pnliiic 
pasaa^',  and  was  so  constructed  that,  upoft  «  penny  being  placed  in  it,  throiiffh 
a  ttlot.  a  cigarette  was  ejected  from  it,  and  the  prisoner,  instead  of  ^irttui);  a 


(1)  R.  V.  BoriMr.  t  Laaoh.  270 ;  Cald  205.  !#pe  also,  R;  v.  Rob8on„R  4  H  411 

(2)  R.  ^.  BuaveB.  (I«92|  2  Q.  B.  312. 

IS)  R.  V.  Morffui,  Dmn.  3»b.  .:  '^ 

(4)  R.  V.  WtlliMfl.  »  G.  *  P.  390. 

(5y  «.  v.HdJLatts.  L.  R.,  I  C.  C   R   125  ;  87  L.  J.  (M.  C.i  97.     ' 

(6)  R.  V.  Holli%,  12  g.  B.  U.  ;  &3  L.  J.  (V.  C.)  38. 
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THEFT  OP  LOST  THINGS  • 

t"Al-t?a;-i;; -.-,«=  oru,„,„  „,.,„„,,  .„^^ 

Where  A.  htred  a  „orao  of  R    h„  a 

whether  be  hirXhp  i.^l*'^''/'/!'  ""'  ^aifte  day.  it  was  lef.  .^  t'^'^'^^y  ^  ^^^ 
really  for  the  purpose  oV  ak^  £  ?"''P"^«  '^'^'^•''^/it  o?  wLtJeAIV"  '^ 
t|on  ;  and  the  jury.  be^i„ffKi''r  •'""'""^l'  *"<*  «nerwards  E„pH  ''^:  '"^«'*  " 
the  judges  weri  ahCards  clSrlv  nT""-  °P'""'"'  '"""n't  him  R^fuJ-^'  '«'«°: 
And  the  same  thinK  was  hlfnTi^  '^?P'"'°"  "««« the  ofTence  wivi  ^^^^"  "'^ 
of  anotlfer  person  n>  a nWK*^''T  ""e  defendant  hired  ih«h^     .larceny.  (2) 

.       It  soemi.  However  Ih.,  i„  „m.   ,  ■'  '"'""""  '™«  Hi     " 

Whqrflfthfr  prisoner  wpnt  i«  \ 

niareoutofthevafri  ^h-T*^'  "P°"  which  he  desirpd  ih.      .V"'' ^"' '^OV* 
With  regard  to  larcenv  of  lo^t  th,..„.  .i.  "**  'arceny,  (bj 

"reasonably  KtLgthJttWo"^''  '°^''  •"•  '•«««7's^»3-  ^Ut  i  he  took 
,       n*"=essary  that  thoTiso"!'"",  ?r"«'"  ''^"W  be  foupd  it  was  ifrl^    ^?  '''^''  ''"' 

'"B  ""«'  the  owner  could   ' 

6  H  v.<t>.iman,  2  C.  «  p.  423 

7)  3  Inst.  108;  1  flftw-k    ,,  .,3      „ 

«•  V.  Kerr.  8  C  i  P   1 76    'r  I'  u   ''j  Ghristopi^r.  bJi  27- 2I  L  j  V  .?^=^ 
H.V  Matthews.  .rCordc^H^' ST'  ^   *^^«    R-.  Yik.^'ii^' » ; 
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On  an  mdictmen^for  stealiilK  a  bank  note  the  ju;-y  found  tliat  the  prosecutor 
had  dropped  the  note  m  defendants  shop  ;  that  defendant  had  found  it  there 
tluit  at  the  time  he  picked  it  up  he  did  not  know,  nor  ha4  he  reasonable  meuiw 
•of  knowing  who  the  owner  of  it  Was  ;  that  he  alterwards  acquired  knowied-e 
who  the  owner  was,  and  that  after  that  he  converted  it  to  his  own  use ;  that  he 
intended,  when  hwjfound  the  note,  to  take  it  to  his  own  use,  and  deprive  tlie 
owner  of  it  whoever  he  was,  and  thai  he  believed,  when  he  found  Xthal  the 
owner  could  be  ducotered.  Held,  that,  upon  these  findifigs  the  defendant  was 
rightly  convicted.  ( I )  ''' 

■  A  purchaser  at  the  prisoner's  stall  left  his  purse  in  it.  A  stranger  pointed  out 
the  pulpse  to  the  prisoner,  supposing  it  to  be  hers,  and  reproved  her  for  care. 
lessness,  when  the  prisoner  jptit  it  in  her  pocket,  and  afterwards  concealed  it 
On  the  return  of  the  owner/the  prisoner  denied  all  knowledge  of  it.  Upon  an 
indictment  for  larceny,  the  jury  found  that  the  prisoner  tooP  up  the  iiuin,. 
knowing  that  it  was  not  her  own,  intending  at  the  same  time  to  uppropriute  it 
to  her  own  use,  but  that  she  did  not  know,  then,  who  was  thfe  owner.  She  was 
held  properly  convicted,  and  that  the  purs».  so  left  was  not  loet  property  but 
mislaid.  (2)  ^  „.  " 

'  (ft 

A 's  child,  having  found  six  sovereigns  in  the  street,  brought  them  to  A 
who  counted  them  and  told  some  bystanders  that  the  child  had  found  a  soverei'ii' 
A.  and  her  child  then  went  down  the  street  to  the  place  where  the  child  hail 
picked  up  the  money,  ahd  found  a  half-sovereign  and  a  bag.  About  two  hours 
alterwards,  A.  w4s  told  that  a  woqjan  had  lost  some  money,  upon  which  she 
(■told  her  informant  to  mind  her  own  business,  and  gave  her  half  a  sovereign 

y/eW  by  the  majority  of  Ihe  Irish  Court  of  Criminal  Appeal,  that  this  case 
could  not  be  distinguished  ft-om  R.  v.  Clyde,  post  ;  that  there  was  notliin.^  Li 
show  that,  at  the  time  the  child  brought  her  the  money,  A.  knew  that  it  had  an 
owner,  or,  to  show  that  she  was  under  the  impression  that  the  owner  could  he 
found  ;  and  her  conviction  for  larceny"wa8  quasjjed.  (3) 

A.  put  900  guineas  in  a  Secret  drawer  in  a  bureau,  and  diecl.   B.,  her  son  ami 
executor,  lent  the  bureau  to  his  brother,  C,  who,  after  keeping  it  several  ytSjrs 
sold  It  to  D.,  who  gave  it  out  to  be  repaired  bv  E.,  who  found  the  money. 
Held  to  be  suijh  a  taking,  by  E.,  out  of  the  possession  of  A.,  as  to  constitute 
larceny.  (4( 

If  a  cabman  converted  to  his  own  use  a\parcel  left  by  a  passenger  in  his  cab' 
by  mistake,  it  was  larceny,  by  the  commoiJ  law,  if  he  kne«  the  owner  or  if  hti 
took  him  or  set  him  doWn  at  a  particular  place  where  Ife' cOfild  have  cnauired 
for  him.  (5)        '  ^ 

A.  found  a  sovereign  on  the  highway,  believing  it  had  been  accidentally  losi 
but,  with  a  knowledge  that  he  was  doing  wrong,  he  at  once  daterrained  i... 
appropriate  \%,  notwithstanding  that  it  should  b'ecome  known  to  him  Who  the 
owner  was.  The  owner  was  speedilyyoiad^  kno\im  to  A.,  who  however  reluseil 
to  deliver  up  the  sovereigi^.  Ther?  was  no  eludence  that  he  believed,  at  the  time 
of  finding  the  Sovereign, thfct  a:  could  ascertdin%ho  the  owner  was,  and  he  was 
therefore  held  not  guilty  of  larceny.  (6)  Under  article  305,  sub-section  3,  this 
would  now  be  theft  by  conversic|i.  \ 

In  every  o<be  where  the  property  was  not,  properly  speaking,  loijt,  but  onlv 
mislaid,  under  circumstances  which  would  enable  the  owner  to  Itnt*  where  to 
look  for  and  JInd  it,  the  person  finding  and  appropriaiing  plH)pertjfso  mislaiil 


( 1)  H.  V.  Moore,  LAG.  I ;  3j9  L.  J.  }M.  G.i  77.  ^' 

(2|  Heg.  V.  West,  I  U.  G.  L'.'  J.  17  ;  24  B.  J.  (M.  G.)  4.' 

(3)  R.  V.  Deaves,  1 1  Cox,  227.    See  also,  R.  v.  Knight,  t%Gox,  G.  C.  R.  102 

(4)  Gartwright  v.  Green,  8  Ves.  405  ;  2  Leach,  951. 

if5)  R.  V.  Wynne,  2  Bast  P.  C  664  ;  I  Letch,  413  ,  H.  v.  Lambe,  TEast  P  G 
614 ;  R.  V.  Le«r,  I  Leach.  415  n. 
^6)  ^.  V.  Glyde,  L.  R.'  1  G.  G.  R..139  ;  37  L.  J.  (M.  G.)  I07.« 
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were  80ld  to  him  or  if  he  Li""  ^''^"  ""'y-  *"'*  "«'  "s  «onte^u,r„n? 

ih.  bureau  itself 'waVsofdtSeaSsCrn  X'''"'  ""^'  ""y  tf^So^^^"h7n 
and  amounted  to  larceny,  but  thaU?^m  h  h  *^  """^^  was  a  f^loSous  iakint 
that  he  bought  the  bureau  wifhHlt  ''*'*  reasonable  grourid  for  h«n«Jr„*^' 

the  property%„d  ther;as";o'iSenM2r'  "  '^"^' ''«  ^'^'  *  f  UTle' righ" "« 

A   a  boy  found  a  lost  cheque  which  R     k,  /    '^ 

*3''x''«P''nMpes  of  obtaining  a  S,S  biltnLK™^  P''«'«W'  «<"  from  hin, 

.t^tacouldnotbeconvictedofsteSr^^^^^^^^^ 

It  will  be  seen  that  the  subject  of  larconv  n, 
*?/  /oAjnjf  IS  intimately  connected  wi  h  f^»  ^'  T'-'^^*  '"*y  /"<>»  call  it    /awj 
cularly  with  that  part  of  it  wh Lh  r^  Ses  to  n-""' "' '''■°'^'^'  »'^^°^'li^ 
S.r  James  F.  Stephen  makes,  the^XtlgVsXirm^Vks/''''''*"^^  ''  ^^^ 

S^»K=--.the^ 

impossible4o  'define  it  in  such  a  m»n^^       ".^  ^^'^'^  connected,  it  is  J  think  nnf 

a^^S^^;^i;---j;j^andi.^t^^^ 

4pt?X^i?5K^^^^  Which  do  not  belong  tp  the  thief  from 

3:  S  S?ATterKXf^^  owner  to  a  servant , 
property,  from  th^e  o^^XamSh^^TJ''''''^''''^'^  ""^^  the  right  of  . 

4.  gy  converting  pr(f^r&  eiven  Zvll    ^^  '°  convert  it  *  •*"'  "'  * 

5.  Byco„verti4K?5a?tUtZef''°'''''''''^'"'^"<J«''«'n'istaKe^    - 

In  No    1  li'nr^r^^^  i-^S.     ■         * 


lie 


rnw"/ r"'"'""'™"8«i---    <       '  ■"■    '^''®  "^^  eases  in  ques! 

. ^  *'  ,  •  ,- 

( I )  Arch.  Cr.  PI.  4  Ev.  2 1  Ed.  384.  ''  ^ 
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BIMJJfAL  CODE  OP  CANADA. 


In  No.  5  (larceny 
■.of  hailment  •  •  • 


ailee)<the  thief  receives  the  property  under  a  contrnrt 

Passing  from  the  law  upoft  this  subject  let  us  examine  the  'fact?  to  which  tfi.> 
law  applies— the  different  relations,  which  as  a  ffltc^  aiist  between  tnen  ami 
things — in  reference  to  the  common  use  of  language.'    ''''ll 

The  most  obvious  case  of  possession  ;s  that  of  a  pelwn  who  holds' someihini; 
in  his  hand.    But  neither  this  nor  any  other  physical  act  can  be  accepted  as 
,  more  than  an  outward  symbol  ef  the  state  of  things  which  the  word  denotfs 
'jp^nless  the  article  possessed  is  very  small,  part  of  it  only  can  be  bald  in  tin' 
hand,  trodden  on  by  the  foot,  or  so  dealt  with  by  any  ol  her  part  of  the  possessors 
■     body,  as  to  exclude  a  similar  Wealing  witn  it  by  others.    It  would,  therefo,,. 
1  think,  be  felt  by  every  one  fflwt  neither  actual  bodily  contact  with  un  objoct 
nor  even  exclusive  bodily  cdritact  with  it,  was  essential  to  wha.t,  in  the  coni'mnrl 
use  of  language,  was  meant  by  possession.    No  one  woujft  think  of  u'^ing 
different  words  to  express  the  relation  of  a  man  to  a  coin  clenched  in  his  flst  in"'  \ 
a  pocket  book  in  his  pocket,  to  a  portmanteau  of  which  he  carried  one  end  and  a 
railway  porter  the  other,  to  a  carriage  in  which  be  was  sealed  whilst  his  servarii 
was  driving  it,  to  a  bopk  on  the  shelves  of  his  libnary,  and  to  the  plate  in  Ws 
pantry  under  the  charge  of  his  biAler.     He  wouldip-ift'  the  common  use  o( 
language,  be  said  to  be  in  possession  of  all  these  things,  and  no  one  would  feel 
any  difficulty  In  perceiving,  the  correctness  of  the  expression,  even  if  it  wim'r 
added  that  he  was  not  the  owner  of  any  one  of  them,  that  some  had  been  lent 
and  others  let  to  hire  to  him.    On  the  other  hand,  any  one,  but  a  lawyer,  woiilii 
be  surpnsed  at  the  assertion  that  a  man,  whelfcer  the  owner  or  not,  vt»as  in 

gossession  of  a  watch  which  he  had  dropped  into  the  Thames,  of  sheep  \vhich 
ad  been  stolen  ft-ora  his  field  and  driven  Ho  a  distance  by  the  thief  of  a  dead 
grouse,  which,  having  beeh  wounded  at  a  distance  from  his  raooi'  had  managed 
to  r^ach  it  and  die  tltpre,  without  his  knowledge,  or  that  of  any  other  person. 

Tlje  common  feature  orAll  the  cases  to  which  the  word  '  possession  '  woiild 
obviously  be  applicable  i?  easily  recognized.    It  is  to  be  found  in  the  fact,  that 
the  person  called  the  possessor  has,  in  each  instance,  the  power  to  act  as  if  he 
were  the  owner  of  th^thing  possessed,  whether  he  actually  is  the  owner  or  not 
Several  of  the  illust^tions  given,  however,  show  that  though  this  is  one  of  the   - 
things  which  t|ie  )*ord  conv^,  it  u  not  the  only  thing  conveyed  by  it,    The 
butler  in  chargg/of  the  plate,  ther  porter  helping  to  carry  the  portmanteau 
the  coachman  ^o  is  driving  the  coach,  have,  the  physical  power  of  acting  as  the     ' 
owner  of  those  things  ^  much  as  their  mftster'or  employer.    Indeed,  in  two  nf 
the  three  wises  their  jShysical  control  over  the  object  is  more  direct  than  his. 
The  dille|*nce  is  that  the  circumstances  are  such  as  to  raise  a  presumption  that 
their  intention  is  to  act  under  the  orders  of  their  superior,  and  that  he  (at  least 
for  the  present)  has  no  definite  superior  whose  orders  he  intends  to  obey.   Take 
for  instance,  the  case  of  a  dinner  party  ;  there  is  no  visible  4iiirerence  between 
the  master  of  the  house  and  his  guests  ;  each  uses  the  article  which  he  reqiiins 
for^the  moment,  and  I  hey  are,  from  time  to  time,  removed  firom  place  to  place  by 
the  servants  ;  as  however,  the  master  retains  throughout  not  merely  the  legal 
right  to  dispose  of  them  absolutely,  but  the  immediate  means  of  enforcing  that 
right  if  from  any  strange  circumstance  it  should  become  necessary  to  do  so.  the 
assertion  that  the  plate  is  in  his  possession,  and  that  his  guests  and  servants 
have  merely  a  permission  Jo  use  it  under  his  control,  has  a  plain  meaning  ;  nor* 
would  that  meaning  be  altered  or  obscured  if  the  fact  were  added  that  the  plate' 
did  not  belong  to  the  master  of  the  house,  but  was  hired  by  him  for  the  occasion. 
Indeed,  if  he  had  stolen  the  plate,  or  received  it  knowing  it  to  be  stolen,  the  fact 
denoted  by  the  word  '  possession '  would  remain.    These  illustcations,  which 
might  be  multiplied  to  any  extent,  appear  to  me  to  shew  clearly  that  possession 
means,  in  the  common  use  of  language,  a  power  to  ad  as  the  owner  of  a  thing, 
coupled  with  a  presum^le  intention  to  do  so  in  case  of  need ;  and  that  the  custody 
of  a  servant,  orjperson  in  a  similar  position,  does  not  exclude  the  possession  by 
another,  but  differs  from  it  in  the  presumable  intention  of  the  custodian  to  aet 
under  the  onjers  of  the  possessor  with  reference  to  the  thing  possessed,  and  to 
giwe  it  up  to  hinii  if  he  requires  it.    Thus  far,  I  think,  my  definitions  correspond 
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THEFT.— POSSESSION. 


,/  with  the  common  iisa  nf  i.„  ^^ 


J  wi  I  now  compare  it  with  fK  '""''«•  ^'nutely  exact. 

acoount  ofthenmt  nnmh"'*'  '"  "''''«''  "'e  wort  has  hf°^'^^*  ^^'^  «  "scJess 
judg^,s  to  care  ffif""^^^!;' useless  because  U^thech^n!^."^^'«"'''«»s  on 

substantial  cImSs  of  «r»^''"'*?"  "'««"«8  of  ianiu'e[S°'*"»"'' o*" English 

Upon  such  aTXas  t1^^^"'^^'" '•«'««"'=«  to  fKtLTi^'"''"" ^^''h 

.       authorities  in  g.up,'-^^- -2jjgiy.it  is  ^etteJV SiCltT  ^S 

:  '"2sr.K^ ,f s rr^tl'S^^^^^        .".0 .wo ' 

•?Korr£r£Swss,;sj=s;Lia"''-  ■-«.-.- 

diirersfromj,ow«,L,  „.  i^'  ^^  *  multitude  ^aW?h!.^®'^P'ahat'on  • 
that  a  Uiingfn  poS'nnVr  '"'^«  -^^flned  it.Qnl?in  one',^5  '?;'"'"  Possession 

.Ll%rr'''^^  °^  ^-'^^  in  thecustody  of  a  serva„7on  a  ^ 

'     '-.^rS^Sj'^- i^-si-  -^^^  t'-e  owner  o  ^T  ^  '" 

The  phra     tl  "^         ''"'''''"'^  ^^  no  one  atl?l   '  "  '"PP°««d  'o 

cealed  iWt /man  mly"ff  ^17""^^^^  "  '^'^  S^ssion""-?^.'?  ^."•""^• 
word  <  possession'  altho../h  ho^  ""^^  '"'end  to  use,  the  not«r^^5"'"'  "O"- 
conveyed  is  that  things  cannofhf'%'^',°"»'>  «  servant  Cki'S'^""'' '"  "^e 
cannot  be  stolen.  *^  ^'"'°'  ^«  ""'  of  possession,  or  that  r  ?f  '™P''ession 
I      J       .  «  •      '  '""t- "  "ley  are,  they 

which  ar^  not  in  tho^^o^^^'^P'i^s  that  a  person  mnv  ^   ^  ?xercised  through 
'  '"r'' ^''y  "•"se'teT'e^xnre'^^^^^  ''^j^'*' 

distinctC"betwMn''Sft''^  T^^  ^"''"«  questions  arise  «c  » 
no  doubt,  and  onTwhS  th??*  ^'^^^^^^''^<'^^-^  \^rX l^S^'°^  'S  the 
tried  to  abolish     8^  iZ,"";?  legislature  has.  on  two  sena™.-  *^'®^^  .distinction, 
understand  it    '    ^^  '°°»'  ^"^^^e"-,  as  it  is  allowed  to'^S  ",'=«'«i°ns,  vainly 
.\i  ''-^'st.  It  IS  necessary  to 

S'^SHHrrr "-^s  Kst  r-«^-  -  a  th^g 

Suppose,  howeVef^h.;  i^^%'i"«  undertaken  to  b^  the  fn«r"°  "  """""Kh  the 
groo';^  0^  hisplaTtAis  bu/^P^°'J''«  '""^'^f  haWng'g  v2x"h"!r^  °' '"'^  '^'"• 
groom,  ofa  silversmith  has  riiliv*  'i°'^«^ealer  has  deliS  ti.f  ^""^  "»  *"'» 
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master  would  come  ihto  possession  of  the  horse  or  the  plate  a&  «oon  as  his 
servant  received  it  ftom  the  dealer  or  the  silver8mith>jitft  as  he  remains  in 
posMssion  of  the  horsie  or  the  plate  when  he  gives  the  custody  of  it  to  his  groom 
or  his  bptler.  I  should  also  have  thought  that  the  servant  who  appropriated  lii« 
masteHs  property  to  his  own  use,  alter  receiving  it  from  another  on  his  master  s 
account,  was,  for  all  purposes,  in  precisely  the  same  position  as  the  servant  who 
did  the  same  thlijg  after  receiving  it  from  his  master.    The  Courts,  however 
decided  otherwise.  They  have  held  on  many  occasions  that,  though  the  master  s 
possesion  continues  when  he  gives  the  custody  of  a  thing  to  his  servant,  it  does 
not  begin  when  the  servant  receives  anything  on  accaunt  of  his  master ;  on  the 
contrary,  the  servant  has  the  possession,  as  distinguished  fipom  the  custody  ' 
until  he  does  some  act  which  vests  the  possession  in  his  master,  though  it  may 
leave  the  custody  in  himself.  If  during  that  intwval  he  appropriates  the  thini? 
he  commit«,eml)eza|«ment.  If  afterwards,  th^ft.  The  most  pointed  illustration  of 
this  singular  doctrine  which  can  he  given  occurs  in  the  case  of  R.  v.  Reed  ( h 
B.  sent.  A.  his  servant,  with  a  cart  to  fetch  coals.  A.  put  the  coals  into  the  cart 
Bind  on  the  way  home  sold  some  of  them  and  kept  the  money.  A.  was  convicted 
of  larceny,  and  the  question  was  whether  he  ought  to  have  been  convicted  of 
embezzlement.  It  was  held  that  the  conviction  was  right,  because  though  A.  had 
'the  custody  of  the  cart  all  along,  yet  the  possession  of  it  and  its  contents  was  in 
B.,  and  though  A.  had  the  possession  of  the  coals  whilst  he  was  carrying  them 
to  the  cart,  that  possession  was  reduced  to  a  mere  custody  when  they  were 
deposited  in  the  cart,  so  that  A.'s  offence  was  larceny,  and  not  embezzlement' 
which  it  would  have  been  if  he  had  misappropriated  the  coals  before  they  were 
put  into  the  cart.      ^^  ,  •" 

The  technicalities  on  this  subject  appear  to  me  to  be  altogether  superfluous ; 
and  I  think  they  might  be  easily  dispensed  with,  by  re-defining  the  offense  of 
theft,  or  even  by  removing  the  distinction  between  theft,  embezzlement,  and 
false  pretences."  (2) 

*  '  '■  .  . 

800.  TiMft/M TtdiMta  «■«•»  (toiniM. — Every  one  commits  theft 
and  steals  the  thing  taken  or  carried  away  who,  whether  pretendilfg 
to  be  the  owner  or  not,  secretly  or  openly,  takes  or  carries  away,  or 
canses  to  be  taken  or  carried  away,  without  lawflil  authority,  any 
property  under  lawM  seuEure  and  detention.  B.S.C.,  c.  164,  s.  50. 

807.  triMn  cr  Aaiauis. — Every  one  commits  theft,  and  steals  the 
creature  killed  who  kills  any  livina  creature  capable  of  being  stolen 
with  intent  to  steal  the  carcase,  skin,  plumage  or  any  part  of  such 
creature. .  ' 

Offences  against  article  306  are  punishable  under  article  356,  poi<,  which 
enacts  that  the  punishment,  for  stealing  in  cases  in  which  no  punishment  is 
otherwise  provided,  8halll)e  seven  years  imprisonment ;  and  ten  years  if  the 
Dflbnder  has  been  previously  convicted  of  theft.        - 

The  stealing  of  catUe  is  punishable,  under  arUcte  331.-  pott,  by  fourteen  Ve'ars 

.  inpruonment ;  and,  according  to  article  307,  the  same  punishment  will  apply 

to  anyone  kiUing  cattle  with  intent  to  steal  the  carcase  etc,  thereof ;  and  the 

stealliig  of  dogs,  birds  and  dcnnestic  animals,  etc.,  will  be  punishable  under 

arUele33?,fM»l.  .         „J 

^'ArUcle  499,  clause' (d),  pM<,-make8  it  all  indictable  offtnoe,  punishable  by 
-marten  yearvimprisomnent,  to  wiiftillydef Iroy  or  datnoM  any  cattle  by  killing, 
maiming,  poiaonlng  or  wounding.  ' 

'  See  remarks  under  artictea  331,  and  332,  po$t.  % 

(1)  R,  V  Reed,  Dears.  267, 

(2)  Stq^h.  Dig.  Art.  281,  and  nol* ;  Bar.  Dig.  531  «t  ttq. 
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any  part  of  the  proceed»  of  such  security,  or  such  property,  shall  b 
apphed  to  anjfr  purpose  or  paid  to  any  person  specified  in  svich 
direction,  in  viblation  of  good  faith  and  contrary  to  such  direction 
fraudulently  applies  to  any  other  purpose  or  pays  to  any.'-other 
,  person  such  money  or  proceeds,  or  any  part  thereof. 

"^  2.  Provided,  ihat  where  the  pdrson  receiving  such  money,  security 

or  power  of  attorney,  and  the  person  from  whom  he  receives  it,  deal 
with  each  other  on  such  terms  that  all  money  paid  to  the  former 
would,  in  the  absence  of  any  such  direction,  be  properly  treated  as 
an  item  in  a  debtor  and  creditor  account  between  them,  this  section 
shall  not  apply  unlets  such  direction  i$  in  writing. 

Article  3  («.)  deUnes  property  as  being  oi*  incimling  : 

"  (i.)  every  kind  of  real  and  personal  property,  und  all  deeds  and  instruments 
relating  to  or  evidencing  the  title  or  right  to  any  property,  or  giving  a  right  to 
recover  or  receive  any  money  or  goods ; 

(ii.)  not  only  such  property  as  was  originally  in  the  possession  or  under  the 
control  of  any  person,  but  also,  any  property  into  or  tor  which  the  same  has 
been  converted  or  exchanged  and  anything  acquired  by  such  conversion  or 
exchange,  whether  immediately  or  otherwise ; 

(Hi.)  any  postal  csfd,  postage  stamp  or  other  stamp  isstted  or  prepared  for 
issue  by  the  authority  of  the  Parliament  of  Canada,  or  of  the  legislature  of  any 
province  of  Canada,  for  the  payment  to  the  Crown,  or  any  corporate  body  of  any 
fee,,  rate  or  duty,  and  whether  still  in  the  possession  of  the  Crown  or  oTnny 
person  or  corporation ;  and  such  postal  card  oi;  stamp  shall  be  held  to  be  a 
chattel,  and  to  be  equal  in  value  to  the  amount  of  the  postage,  rate  or  duty 
exqpessed  on  its  face  m  w/)rds  or  figures  or  both."  . 

The  above  articles  308,  309  and  310  are  explained  by  the  English  Commis- 
sioners as  follows -c 


,"  The  crime  of  embe^ement,  wherever  the  subject  matter  of  it  is 
a  chattel  or  other  thine  which  jgi^  handed  over  in  specie,  will 
come  within  the  ^eneroT definiti^^HhefL  :  but  where  the  subject 
matter  is  not  to  be  handed  ov^i^J|Hpie,  but  may  be  accounted  for 
by  handing  over  an  equivalenL  it  requires  separate  provisions,  which 
Will  be  found  in  sections  249,  990  and  261."  (1) 

'  \' 

We  have  seen  that  the  distinctioiS  between  (A«/l  and  embeszlemml  is  dropped, 
and  that  all  IVaudulent  misappropriations  of  property  and  l)reache8  of  trust  are 
treated  as  vanou8fonit|<or thtfl by  convtition. 

Thefts  by  clerks,  servants,  bank,  government,  and  municipal  ofBcials,  and 
other  employees  are  punishoMe,  under  article  319,  post,  by  fourteen  years  im- 
prisonment ;  and  criminal  breaches  of  trust  by  trustees  are  punishable,  undfir 
article  363,  post,  with  seven  years  imprisonment. 

The  English  Commissioners  have,  opposite  te  the  section  corresponding  with 
the  above  article  310,  a  marginal  reference  to  the  cases  of  R.  v.  Cooper,  and 
R.  V.  TaUock,  which  are  two  out  of  a  number,  of  decisions  shewing  the 
necessity  for  the  new  provisions  of  law  contained  in  the  three  foregoing  articles. 

In  Cooper's  case  the  defendant  appears  to  have  been  indicted  under  the  75 
and  76  sections  of  the  Imperial  Statute  24  &  25  Vict.  c.  96.  Sec  75  of  that  act 
enacts  that '<  whosoever  having  bean  entrusted  (etc.)  at  a  banker,  merchant, 

n.l'L^/*'*''?*.:,^®®'  ^^  *°**  3'<>'  0'  *W8  Code  are  the  equivalrato  of  sections 
249,.2o0  and  251  of  the  English  Draft  Code. 


/' 


(')  W.  v.  Cooper,  L. B 
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proceeds  of  such  security  foranv™,^'       '^®  Proceeds  or  any  nart  of  tha 
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been  intrusted  tohini,_wll,  negot  ate  tSl'^  nlT'^®'"  °^  »"°™«y  shall  hive 
to  his  own  use  orbeneBt  or  the  uTor beneft  f^^^'  *"" '"  ^°y  """"er  convert 
by  whom  he  shall  have  been  s«  ir.i^;.#^^  u  ^"^  P®'^""  o'her  than  the  nfTr^n 
misdemeanor,  etc. ;"  Ss^t?o^?fi«; '".'^"J'»'^'•  <«'«•)-  ^^all  be  guflt^^^ 
m«rcAfln/.  JroW.  o«omw  or  aS^  Lh '.l''  ^''•"''  "whosoever  beingabL^i^ 

shall,  with  mtent  to  defraud  sell  3n.L     ,^  o'her  person /br  ja/e  eustodlJ 
rr,|.°'-«PP™Pn'^teth™simtiran?^^^^  P'?^ge.orin  Tn^  mS 

fit,  or  the  use  or  benefit  of  any  oerson  S^n  .k      1^  orfor.hisown  use  or  bene- 
80  mtnisted.  shall  be  guiu/of  a^'Tem^anor  ""J  '  ^"°°  ^^  ^'"^  ^«  ^-^ 

mot^rseSt^'^f  •'Jlrp^-;  rd  "r ""™7'  ""^  --  ^"P'oyed  to  ™ise 
make  the  loan,  he  nrenai?^  th^J^n  ,  '  ''!'""«  f"""*!  <»  raortMsee  wi  lin?  f! 
obtained  the  mone^'^S.  and  hlffi'^"^'^'  8°' ''  executedT^^P  mortZor 
then  paid  over,  to  the  morTgagor  S  norS,„°r/''^l^''  «°  iheJnorXgagT^^^e 

srti-rt2d«:H^^^^  - 
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96.  (I) 

75'o"f  S^^tlTc'.:';.^  ft? XtTeii-f  "^'f  •  -.^-  ">«  -ond  clause  of  sec 
securities  for  a  special  pnrimZ  wUh^)^  entrusted  as  a  broker  with  vahiaW^ 
pledge  them,  he  Zaw^^^i  SitSv  to'tfe  '"  «'/  °«gociate.  transfer^ 
were  entrusted,  converted^to  hlsTw^^L^"  JSfrK WSi'ds''"  »^'^"- 

e.^§Z"tl!S^r ut:!"st"e*  Srrr^^V"-''--  -^.  -  -ch  had 
been  lost,  the  prosecutor  s^ntX  nn^[^»  ^  "u'^'P  '  *'"'''  "«*  ship  hiving 
recover  from  the  insure/s  the  amoun?  Jtl '"]'*  "^^f"  ^^ocumentsT  neces^ry  to 
C"y-  °i»  two  ditfertnt  dlys.  S"i  chSui"for^h«''  '*'''*^*"''  ^''^^"hse- 

prosecutor  any  of  the  money  ^^ivShvlf?"'^!"*  "^'^  "ot  pay  overfo  th^ 
not  doing  so  land  he  aftWaiKS  a  ^^t'l?' *'"!^  &«ve  vanVuV  oxcus^  for 
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(')  H-  V.  Cooper,  L.  B.,  2  G.  a  R.  „3  ;  43  L.  J.  (M.  C.)  89. 
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of  evidence  of  the  previous  course  of  denting  between  the  parties  and  of  what  the 
duty  of  the  prisoner  was  as  to  handing  over  or  accounting  for  the  monev 
received,  the- conviction  could  not  be  upheld  ;  and  by  Bramwell,  Amphlett  and 
Field^  J.  J.,  on  the  ground  that  the  second  branch  of  th»  24  and  25  Vic,  c  96 
sec.  75,  applied  only  to  the  case  of  an  agent,  who,— being  entrusted  with 
securities,  without  authority  to  obtain  money  upon  <Aem,— wron^ully  appro- 
priates the  securities,  or  wrongfully  obtains  money  upon  them  and  approoriates 
the  money.  (1)  ri-    r       . 

These  sections  75  and  76  of  the  above  mentioned  Imperial  statute,<i— which  are 
the  same  in  effect  as  sees.  60  and  61,  H.  8.  C.  c.  164  (now  repealed),— relate 
expressly  to  bankers,  merchants,  brokers,  attorneys,  and  agents  ;  ^nd  to  brinff 
an  offender  withinjthe  provisions  thereof  it  appears,  according  to  the  above  cases 
to  have  been  necessary,  that  in  connection  with  one  of  the  clausei,  there  must 
have  been  a  dealing  with  the  entrusted  money,  etc.,  against  the  tbrms  of  some 
written  direction,  that  in  relation  to  another  clause  Ibere  must  iiave  been  a 
selling,  etc.,  unthoul  any  authority  to  do  so,  and  that  in  regardi  to  the  third 
clause  the  entrusted  money  must  have  Been  deUvered  to  the  banker,  etc.,  for 
safe  custody,  in  the  absence  of  the  essentials  necessary  to  convict  under  the 
other  clauses. 


The  law  ia 


iaipow  flramed,  in  articles  308,  309  and  310,  so  as  to  apply  not  only  to 
bankers,  merehants,  brokers,  attomeysand  agents,  but  to  all  persons  whomsoever 
and  so  that  it  shall  not  be  essential  (especially  in  connection  with  articles  308 
and  310)  that  the  direction,  if  any,  should  be  in  writing,  nor  that  the  conversion 
or  other  wrongflil  dealing  must  in  order  to  be  theft,  be  against  some  direction 
in  writing  ;  but  that  if  there  is  no  direction  in  writing  It  shall  be  sufficient  to 
shew  that  the  conversion  or  other  wrongful  dealing  was  against  a  verbal  direction. 

811«  Tfcjft  hj  •wH«n,  oA^waen,  pMrtMn.  mu. — Theft  may  be 
committed  by  the  owner  of  anything  capable  of  being  stolen  against 
a  person  having  a  special  property  or  ihterest  therein,  W  by  a 
person  having  a  snecial  property  or  interest  therein  agaiijst  the 
owner  thereof,  or  by  a  lessee  against  his  reversioner,  or  by  pne  of 
several  joint  owners,  tenants  in  common,  or  partners  of  cr  in  any 
such  thing  against  the  other  peiBons  interested  therein,  or  by  the 
directors,  public  officers  or  members  of  a  public  company,  or  body 
corporate,  or  of  an  unincorporated  body  or  society  aaBOciated'togefher 
for  any  lawful  purpose,  against  such  public  company  or  body  corpo- 
rate or  unincorporated  body  or  society.  RS.C,  c.  164,  s.  58. 

See  article  356,  post,  as  to  punishment. 

812.  CmomUmc  bwUI  m  aUvcr  wllfe  !■««■*  to  «efrM«  pmrtnn  !■ 
nteia*  ciaiM.— Every  one  commits  theft  who,  with  intent  to  defraud 
his  co-partner,  co-adventurer,  jdint  tenant  or  tenant  in  common,  in 
apy  mining  cUim,  or  in  any  shfire  or  interest  in  any  such  claim, 
secretly  keeps  back  or  conceals  any  goki^f  silver  found  in  or  upon 
or  taken  fjrom  such  chdm.    R.S.C.,  «.  164,  s.  31. 

See  article  354,  post,  as  to  punishoient 

See  article  571,  pqst,  which  authortees  (he  issaibg  of  search  warrants  to  search 
for  gold,  etc,  alleged  to  be  concealed.    .. . 


.  i' '  A  \-7*U°*''''x^  Q-  ^  ^'  '^^  '  *®  ^-  J-  'M-  C.J  7.  See  also,  R.  v.  White. 
i,^;,*  ^.'oV®  '  S^-  V- Newman,  8  Q.  B.  D.  706  ;  51  L.  3.  ,11.  C),  87  ;  R.  v.  Cosser, 
13  Cox,  187 ;  R  v.  Brownlow,  14  Cox,  C.  C.  R.  216 ;  R.  v.  Bredin,  15  Cox,  412 ; 
R.  V.  Portugal,  16  Q.  B.  D.  487  ;  R.  v.  Berthiaume,  10  L.  N.  365. 
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Property  Act  of  .87i 

Hoyal  Commissioners 

has  been  made,  in  Ei 

Married  Women's  I' 

abolished,  as  far  as  pi 

«nd  unmarried  womi 

acquiring,  holding,  ai 

that,  too,  without  the 

adeedofsetUement  < 

woman  whether  man 

against  all  persons  wh 

and  also,  (subject  as  n 

the  same  remedies  an 

iionofherownsepara 

il.'\'l'  provided  ti 

against  her  husband  1 
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shaJl  beguUtjrof  theft  i/hHr  JhW*/'/~P'  each  othi  either 
^^thing  whfch  is,  by  law!  the  toSS?v"ir.^  *^««  «^  «<>°ierte 

t^i'eTr^e^LffirtheT f -^^^^  ^  *  ^^^^^  ^^  ^°  '  ""^'^' 
iiving  to^her^SS^^  '^''''  ^^J^^sb^^^  wi^  a« 

(a.)  assists  either  of  them  in  de.  -      '^^    ''*"    ''^  -  =*    " 
property  of  the  other  in  a  manner 
they  were  not  married ;  or 


^Si^^*i![^«--  ^^^«*^^1?-^^^gli.his  tb 

»er  which  wdMlWoLt  iltfi? 


otM^S?^£^-nh^^^^^^^  Of  the 

or  her  hns'lCTeUnYtt'tJe  Z^'  ^°°°'  ^^al  fi^m  his  wif^ 
statutes  U,e  wife  is  capabLof^^Tn"^  *P*"'  *»though  by  ^.^J 
as  cohaWtion  continnaT  f m«  P**^®««»°g  separate  propertv    «5«  i^ 
persons  are  «PS^afd  haTe'^^^^t'^'^ble  :  C^J^;;  ^^^^ 

which  it  iB.oS^J\C^,;-^,^jnn^eJ^^ 

paramour  the  goods  of  Chulband  t"?  **~  V**  ^«i^«  fix>m  ^ 

to  receive  such  goods  fW,m  tttSJ^^i^^^cSS^^s^-n^  one  et 

woman  whether  mar5^  h^^*'  ""Pil*'-    The  statute  enacT«^o'^^  "^""^  "f 

'oU  :••••  nrovidnrt  thot  „„'^y'.**  "^ such  propertv  bfllnr^r^.  2  '"^  P«)tec- 
against  herTsbalX  vK'o7fh'  P"''««S'°Ka5teTke°  t-f  »  ^'^ 
or  concerning  any  pro^T^iit  '&^  '^"^  --  «S^" ^",^7;? 
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thing^dbiained  by  any  offence  punithable  on  in^iciigj^t.  or  by  any  acts 
wheresoever  committed,  which,  if  committed  in  Caoadu-a^r  the  com- 
mencelinent  of  this  Act,  would  have  constituted  an  pffenee  pnni»L- 
aUe  upon  indictment,  knowing  sach  thing  to  have  been  so  obtained 
RS.C.y  c.  164,  a  82.  ,  ;     ^  .  s 

Und^  article  3  (*),  "  having  in  one's  possession,"  includes  not4>aly  haviiig  in 
one's  own  personal  possession,  but  also  knowingly. — 

(i.)  having  in  the  actual  possession  or  custody  of  any  other  person;  and 

(ii.)  having  in  any  place  (whether  belonging  to  or  occupied  by  one's  self  or 
not)  foi^lthe  use  or  beneOt  of  one's  self  or  of  any  other  person ; 

If  there  are  two  or  more  persons,  any  oni  or  more  of  whom,  with  the  Icnowl- 
edge  and  consent  of  the  rest,  have  anything^  bi».gr  their  custody  at  possession, 
it  shall  he  deemed  and  taken  to  be  in  the  custody  and  possession  of  each  and  all 
ofthem.V 

Article  627,  poU,  provides  that  any  accessory  after  the  fact  and  any  receiver 
of  stolen  properly  may  be  prosecuted  whether  the  principal  offender  or  ihiefhas 
or  has  not  been prosectUed  or  convicted;  aod  that  any  number  of  receivers  of 
different  jparts  or  property  which  has  been  stolen  may  be  tried  together.    " 

Ot^ier  provisions  with  regard  to  receivers,  are  contained  in  articles  7i5,  716, 
and  717, 'po*/,  which  are  as  follows : 

■  '!  • 
"  If  upon  the  trial  of  two  or  more  persons  indicted  for  jointly 
receivinjg  any  properly,  it  is  proved  that  on^^ii^  more  of  such  \ 
■j^erBom  Separately  received  any  part  or  parts  of  such  property,  the 
jury  may  convict,  upon  such  indictment,  such  of  the  dfii^  persons  as 
are  proved  to  have  received  any  part  or  parts  of  such  property." 
Art.  716i 

"  Whdtn  proceedings  are  taken  against  any  person  for  haviqg 
received  goods  knowing  them  to  Be  stolen,  or  for  having  in  his 
possesffloii  stolen  property,  evidence  may  be  given,  at  any  stage  of 
the  proceedings,  that  there  was  found  in  the  possession  of  such 
person  other  property  stoten  urithin  the  precediHg  period  of  twelve 
wwntfa,  awi  such  evidence  may  be  taken  into  consideration  for  the 
purpose  olf  proving  that  such  person  knew  the  property  which  forms 
the  subjec|t  of  the  proceedings  taken  against  him  to  be  stolen :  Pro- 
vided, that  not  less  than  three  days'  notice  in  writing  has  been  given 
to  th^  person  accused  that  proof  is  intended  to  be  given  of  such  other 
property,  Stolen  within  the  preceding  period  of  twelve  months  having 
been  found  in  his  poeseesion ;  and  such  notice  shall  specify  the  nature 
or  descriptipn  of  such  other  property,  and  the  person  ftom  whom  the 
same  was  s^en."    Art.  716. 

"When  Woceedin^  are  taken  against  any  person  for  having 
received  go^s  knowing  them  to  be  stolen,  or  for  having  in  his  pos- 
session stoleQ  property,  And  evidence  has  been  given  that  the  stolen 
pH^rty  ha^  been  found  in  his  possession,  then  if  such  person  has, 
within  five  ytipra  immediately  preceding,  been  convicted  of  any  offence 
involving  frai^d  or  dishonesty,  evidence  of  such  previous  conviction  may 
be  given  at  aniy  stage  of  the  proceedings,  and  may  be  taken  into  con- 
sideration forithe  purpose  of  proving  that  the  person  accused  knew 
the  property  ^hicn  was  proved  to  be  in  his  possession  to  have  been 
pt^len  ;  pi^vii^ed,  that  not  less  than  three  days'  notice  in  writing  has 


been'  given  to  t] 
of  such  previou 
purposes  af  thii 
conviction  of  ti 

These  articles  tl 
S.  C.  c.  174';  and  r 

Statdtes  24-25  Viol 
Crimes  A«t,  1871), 

In  a  prosecution 
witness  to  prove  th( 
hut,  where  tha-tniy 
the  priding  ju3fft 
stolen  goods  wes*! 
the/1  is  not  suffloieirt 
,  to  convict  (S) 

The  confession  of 
hy  the  alleged  reoeiv 
receiving.  (4> 

It  is  competent  to 
prove  the  guilt  of  the 

Where  an  indictme 
stole  certain  goods,  a 
them  to  be  stolen,  it  i 
felony.  (6) 

The  good&  stolen  m 
and  though  there  be  t 

the  goods  being  stoler 
the  thief,  the  alleged,  r 
«  person  having  /mt/ 
receiver.  t8)  "^ 

It  has  been  held  tha 
receiver  :  so  that,  whe 
«xchanging  with  B.,  si 

f^a^J?^'^  in  payment 
took,  from  his  master's 
as  change,  to  A.,  who  \ 
Old  not  warrant  A's  cc 
been  left  to  the  jury  as 

complice  with  B.  in  the 
But,  where  a  defend* 
aid  m  carrying  them  ofl 
receiving ;  as  where  A 
quantity  of  butter,  whicl 

(1)  R.  V.  Haslam.  I  Le 
*^  V.Robinson,  4  1 
(3  R.  V.  Pratt,  4  p.  4 
*  R.v.Gox,IP.4p 
(5)P08t.  3U5 

7  H.  V.  Wi  ey  2  Den. 
W  R.  V.  Smith,  Dears, 
See,  also  article  317,  i( 
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beeri  ^ven  to  the  pereon  accused  that '-'     .. 
of  suoTi  previous  convictioT  S  tL^^^^l''^''^^  to  be  iriven 
puipoBM  •f  this  section,  Z  'chanri  in  ^k  7*>  necessary,  fifr  X 
conviction  of  the  person'ac^„2.^«irt  tSy  "^'"''"P"'  the^^revioas 
These  articles  715  7ifi  onH  71-r 

In  a  prosecution  RtrnirKU  «  >„    • 


but,  where  the^7eyiae„"'L";^'"."  «°°^^  and  indeed  t6  prove  th«'Lf  7™P«t«nt 


theft  is  not  sufflS°^„Xm'?K  *""-^«^  '^«'v«''9  pU5esTn'lh«*'!l  """c'  "»« 
to  convict  ,3,  '°  *^°»'^™  »>«  evidence  of  the  Ih^so  as  to  malcelfDrV''* 


•      —  —  ^u.o  11  proper 
felony.  (6)  ^"^  '^^'^  good.aga.nst  the  receivers  as  for  J  Mjrt^"* 

1«™  WufS?  iu„  .TI'?""  '■"  ""iWngTDut  Ibis  ihi  5".  ^'"•"■'Oli 
l'l2.v:%'C2'DS^?JS'»l^«,C..P.,a5.      .        ' 


Vi^, 


>*»'*-'#>■  '  •    fe,-1,.4 
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fetched  C,  who  being  apprised  of  the  r«bbery,  assisted  in  carrying  the  property 

Where  A.,  knowing  that  goods  had  been  stolen,  directed  B.,  his  servant  to 
receive  them  into  his  premises,  and  B.,  in  purauance  of  that  direction  afterwards 
received  them,  in  A's  absence,  B.  also  knowing  that  they  had  been  stolen  thev 
were  held  to  be  indictable  jointly.  (2)  <  ' 

Two  or  more  persons  may  be  indicted  jointly  for  receiving  stolen  property 
though  each  successively  received  at  different  times  the  whole  of  what  was 
stolen ;  and  it  makes  no  difference  whether  the  goods  were  received  direct  from 
the  thief  or  flrom  intermediate  persons.  (3> 

The  actual  manual  possession  or  touch  of  the  goods  is  not  necessary  to  the 
completion  ol  the  offence  of  receiving;  it  is  sufficient  if  the  goods  are  in  the 
actual  possession  of  a  person  over  whom  the  defendant  has  a  control,  so  that 
thOT  would  be  forthcoming  if  the  defendant  ordered  it.  (4)  [See  article  317  nosl  ■ 
and  see  also,  the  last  clause  of  article  3  (A)  above  set  out,  anit.'\  And  there  may 
be  a  conviction  for  receiving  against  a  person  Who,— though  he  personally  never 
had  manual  possession  of  the  goods,— was  present  aiding  and  abetting  another 
receiver  who  obtained  actual  possession  6^  them.  .(5)  a 

Where  three  persons  were  charged  lOth  larceny,  and  two  others  aai  acces- 
sories, in  separately  receiving  pirtion^WT^Jl^en  goods,  and  the  indictment 
contained  also  two  other  counts,  each.  ^liarglSt  one  of  the  alleged  receivers 
separately  with  a  sinbstanUve  felony,  in  seljiirately  receiving  a  portion  of  the 
stolen  goods,  it  was  held  that,  though  the  pria^ipals  were  acquitted,  the  reeeivers 
might  be  convicted  on  the  last  two  counts  of  the  indictment.  (6)  } 

If  a  husband,  knowing  that  his  wife  has  stolen  goods,  receives  them  from  her 
ne  may  be  convicted  of  receiving.  (7)  ' 

The  fact  of  the  defendant'syknowledge  of  the  goods  being  stoleb  or  obtained 
by  some  indictable  offence,  when  he  received  them,  may  be  Jcdved  either 
directly,  by  the  evidence  of  the  principal  offender,  or  it  may  be  rifeved  circum- 
stantially  by  shewing,  for  instance,  that  the  defendant  bought  tWm  very  much 
under  their  value,  or  denied  that  Ahey  were  in  his  possession,  orjOfe  like.  (8) 

And  to  show  guilty  knowledge  other  instances  of  receiving  ioMs,  belonging 
to  the  prosecutor,  from  the  same  person,  may  be  proved ;  (9)  eved  though  they  be 
the  subject  of  other  indictments  and  antecedent  to  the  receiving  to  question.  ( lU) 

Evidence  that  on  former  occasions  portions  of  the  commodity  atblen  had  been 
missed  by  the  prosecutor  and  that  the  defendants,  the  alleged  thid|f  and  receiver, 
bad  alter  such  occasions  been  found  selling  such  a  commodity,  and  that  which 
w  as  sold  on  the  last  of  these  occasions  being  identified  as  part  of  that  missed  by 
the  prosecutor,  was  held  admissible  in  proof  of  the  guilty  knowledge.  (It) 

Upon  a  trial  for  stealing  and  for  receiving,  it  is  legal,  under  article  716,  to 
prove  that  there  was  found  in  the  prisoner'*  possflftaon  other  property  stplen 


4-- 


(t|  H.  V  King,  332  ;  See  R.  v.  McMakin,  lA. ;  R.  v.  Dyer,  2  East,  P.  (i.  767 ; 
R.  V.  Atwell,  la.  768. 

(2)  R.  V.  Parr,  2  M.  k  Rob.  346. 

(3)  R.  V.  Reardon,  L.  a,  1  C.  C.  R.  31 ;  35  L.  J.  (M.  O  171. 

(4)  R.  V.  Smith,  Dears.  494  ;  24  L.  J.  (M.  C.»  135. 

(5)  R.  V.  Rogers,  37  L.  i.  (M.  C.)  83 ;  See  article  317,  pori. 

(6)  R.  V.  Pulham,  9  C.  4  P.  280 ;  R.  v.  Hayes,  2  M.  4  Rob,  156. 

,  JJ'  ?;  V  ^*'^*''?y'  h  *  ^-  ^^" '  ^'^  ^-  '•  '**•  C)  35 ;  R.  V.  Woodward,  L.  4 a 
122  \  31  Ij.  J.  (M.  C)  91. 

(8)  1  Hale,  619.  " 

(9j  R  V.Dunn,  I  MooC.C.I46.  See,  also,  article  7 16,  above  set  out  at  p.  292,  an/«. 

(10)  R.  V.  Davis,  6  C.  4  P.  177.  See,  also,  as  to  evidence  of  previous  convictions 
for  receiving,  article  717,  set  out  above  at  p.  292,  axAt.       ^  i 

(11)  R.v.Nicholls,  1F.4P.51.  i'        •     •••  ! 
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was  tendered  to  S  that  «  ^^l''  .*"''' '°  shewYuiUy  k^owlJ/"""?!:  '^^ 
half  its  value  an(fh«H  ^.?  '  *  •""'I* ''"«  previously  the  ifri^  'edge  evidence 

goods  had  ceased  to  iw,  a?^«  ^  B  couid  not  be  convicted  or  .^  •  ?'"^  "  ^*8 

i^.:^r:i::,t:i"'' '•■r' '''•^"'' '''•'^''■ 

he  as  well  to  rfr«=^«B?!r.°®*^een  the  time  of  th«  Thfft     ^    .®™<*'  or  con- 
ten  "e  rind"  B"',MfelSf !»»  «°  « to^n^^nd  t  Jh?hJ  f^*  '*S?'"'°«'     ' 
notes  of  £100  Mch^rf 'Ti*'^'  *H°°«  'op  "twlinV^  tL  othi  >!.     *"  •^°'"  '"s- 

good.  (8)     ,  *     ''''•'y  poinds  of  mutton  Part^f Te^o^^g  "  Vu  wSs  SI 

(fi>  D     '  c  .  /        **  •»•  (M.  G.)  59 ;  R.  v.  Hancock,  14  Cox  r  r 

&ni  t»  «- «•  "^-  C.  a  ,5 ;  35  I,.  J.  ,M.  c ,  „  .  «   .  ^I^  Z    '  "• 
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Recent  poBsession  of  stolen  property  is  evidence  either  th^t  the  Ijerson  in 
jX)88e8Rion  stole  it,  or  that  he  rpceiyed  it  Jtnowing  it  td  be  stolen,  accordinir  to 
the  circumstances  of  the  paryciilar  case.  Where  a  prisoner  was  fbund  in  rec.rit 
poMsesslon  ofstolen  property,  of  which  he  could  give  no  wtlsftclory  aocouni 
and  where,  from  the  circumstances,  it  might  reasonably  be  inf*red  that  ha  was 
not  the  thief,  it  was  held  thatHhere  w^%  evidence  for  the  jury- tha  the  rocchfiii 
the  property  knowing  it  to  hav»  been  stolen.  (I)  And  where  a  woman  w.i's 
charged  with  stealing  and  als0  for  receiving,  and  the  evidence  consisted  of  the 
fact  of  the  stolen  property  h|i«ing  been  fflund  concealed  on  her  person  at  trn 
o  clock  in  the  morning  jlter  il^e  night  on  which  it  was  stolen,  and  of  h6r  having 
made  two  contra<|ictory  statemien^as  to  how  she  became,  in  possession  of  it,  an<l 
the  jury  ao<jurtt€id  her  of  larceny  but  convicted  her  of  reoeiving,  the'evideiiof 
was  held  sufBcient  to  sustain  the  conviction.  (?)         '  "•, 

819.  BMclTlairs^lMi  po«*tot«M^«r  pMiS  letter  hm^.—Every  one  is 
guilty  of  an  indjctable  offence  and,liable  to  five  year^'  imprisonment"* 
who  receives  or  retains  inTiis  p64e88ion,  any  post  letter,  post  fetter 
bag,  or  any  chattel,  money  or  valuable  security,  parcel  or  other 
thing,  the  stealing  whereof  is  herebje^eclared.  to  bo  an  indictable 
offence,  knowing  the  same  to  have  been  stolen.    K.S.C.,  c.  35,  s.  84, 


Afticle  4,  ante,  givas  to  the  expressions  "Iwst-leUer,"  and 

ie  meanings  assigned  *~  "■ —  '—  "--  "-'  '^'"      

found  on  page  7,  anle.^ 


,     ,     ,  .- i."  T7       . .■'"-:-•':;-     r~"-' — -i    —•««    '  post-letter  bac,' 

the  meanings  asSignfed  to  them  by  the  Post  Office  \bt,  which  meanings  wih  hn 


Article  6?4,  post,  provides  that,  In  the  case  of  any  offisnoe  in  relation  to  a  post- 
letter  or  a  post-letter  bag  or  other  niaUable  matter,  chattel,  money  or  valuable 
security  sent  by  post,  the  property  thereof  may  in  (he  indictment  be  laid  in  the 
Po8tma8ter4T«R«ral.  ,    -     •  ' 

See  arUcles  627, 715,716,  and  717,  and  comments  thereon,  under  article  314 
at  p.  292,  aniei  ' 

,  The  articles  relating  to  punishments  for  stealing  a  post-letter,  a  post-letter  bac 
or  for  stealing  any  chattel,  money,  or  valuable  security  therein,  etc.,  are  326 

vZif  ADO  u3o.  -^  .  ' 


J 


816.  BMCivte*  vMv«>«gr  AMimiM  ky  •«»«•  wateiMkle  ■■■• 
BMftUr. — Every  one  who  receives  or  retains,  in  his  possession  aiiy- 
thing,  knowing  the  sftme  to  be  unlaMffally  obtained,  the  stealing  of 
which  is  punishable,  da  summary  conviction,  either  for  every  offence 
OTt^r  the  first  and  second  offence  only,  is  guilty  of  an  offence  and 
liable,  on  summary  conviction,  for  every  firsl^  second  or  subsequent 
offence  of  receiving,  to  the  same  punishment  as  if  he  were  guilty  of 
a  first,  seoohd-  or  etabeequent  offence  of  ste^ng  the  same.  K.S.e. 
c.  164,  s.  84.  ,       .^  ^  "   ' 


817-'  ^"'fc^  wn»iTi»»  to  MMipiMe.— The  act  of  receiving  anything 
unlawfully  obtained  is  complete  as  soon  as  the  offender  has,  either 
excluavely  or  jointly  with  tne  thief  or  any  other  person,  poesegsion 
of  or  control  over  such  thing,  or  aids  in  concealing  or  disposing  of  it. 

See  comments  and  cases  on  j^«293,  ante. 


( 1 )  A  V.  Langmead,  L.  ii  C.  427. 

(2)  R.  V.  McMahon,  13  Cox,  {G.G.R.  Irisli),  275. 
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Coleridge,  J.,  said,  "  If  tiie  prisoner  drew  the  bill  mentioned  in  the  indictment, 
and  which  he  knew  could  not  become  due  for  some  months  after  he  did  so,  and 
then  put  Mr.  Prosser's  name  on  it,  without  his  authority,  either  intending  to  iriLut 
it,  or  trusting  that  he  should  have  money  to  do  so,  or  trusting  that  Mr.  Prossfr 
would  overlopk  it,  the  prisoner  is  guilty  of  forgery  ;  but  if  you  think  that  tlw 
state  of  affairs  between  the  prisoner-  and  Mr.  Prosser  was  siiqh  that  he  had 
Mr.  Prosser's  authority  to  accei)t  this  liill,  then  it  is  not  a  forgery.  If  a  person 
gives  another  leave  to  use  his  name  on  bills,  and  the  person  thus  permittid 
writes  the  name  of  such  person  on  a  bill,  this  is,  as  it  were,  a  signing  by  the 
jwrson  who  gave  the  authority,  although  he  had  given  no  authority  for  tlio 
putting  his  name  on  that  particular  bill.  The  question  which  I  shall  leave  to 
you  ia  this,  whether  the  name  of  Mr  Prosser  was  put  on  this  bill  mentioned  in 
.  ihe  indictment  without  the  authority  of  Mr.  Prosser ;  or,  was  it  written  on  tlitj 
bill  by  the  prisoner,  under  such  circumstances  that  he  might  bond  fide  consider 
that  he  had  Mr.  Prosser's  authority  for  so  doing,  as  in  the  latter  case  you  ouglit 
to  acquit  hfm."  (I)  i 


Nothing  short  of  bona  fide  belief  that  the  defendant  had  authority  and  a  I'aJr 
ground  for  that  belief,  from  the  acts  of  the  party  whose  name  is  used, ,  is 
sufficient.  Thus  where  A,  was  indicted  for  forging  and  uttering  an  acceplani« 
on  a  bill  of  exchange  in  the  name  of  B.,  and  B.  admitted  that  he  had  had  money 
transactions  with  A  and  had  been  connected  with  him  as  a  partner  in  n  hat 
manufactory  and  that  they  had  htftl  many  bill  transactions  and  had  trusted  each 
other  largely,  and  that  a  mutual  accomodation  existed  between  them,  Coleri<lge, 
J.,  in  his  summing  up,  said,  "  We  now  come  to  B's  statement  that  he  has  been  lur 
the  last  eight  years  in  habits  of  great  intimacy  with  the  prisoner  and  in  partner- 
ship with  him.  Now,  1  put  the  question  whether,  though  he  had  not  authorized 
the  signing  of  his  name  on  that  particular  bill  he  had  ever  given  the  prisoner  a 
general  authority.  If  he  had  said  to  the  prisoner,  '  You  may  iise  my  name 
whenever  you  like,'  it  would  be  idle  to  say  that  the  acceptance  was  a  forgery. 
It  is  not  merely  writing  another  man's  name,  but  writing  it,'without  authority 
and  with  intend  to  defraud.  But  1  go  iXirlher :  I  think  Ikat  if  a  person  liad 
reasonable  grounfl  for  believing,  from  the  acts  of  the  party,  mat  he  had  authority 
to  accept  3nd  did  in  point  of  fact  act  on  that,  it  would  not  be  forgery.  Let  me 
suppose  one  6r  two  cases:  — Suppose  the  prisoner  to  have  meant  to  "raise  je200 
for  two  or  three  months,  and  trusted  that  at  the  end  of  that  time  he  should  be 
able  to  repay  it,  if  he  used  another  person's  name,  without  authority  and  not 
believing  that  he  had  authority,  that  would  be  a  distinct  forgery.  No  man  has 
a  right  to  use  another's  name,  trusting  that  he  may  be  able  to  take  up  the  bill. 
So,  if  a  person  having  no  authority  were  to  say,  '  I  want  to  raise  a  sum  of 
money,  and  1  am  sure  my  father  is  so  fond  of  me  that  he  will  not  proceed 
against  ine  criminally,'  and  were  to  write  his  father's  name  to  an  acceptance, 
that  would  be  forgery.  No  man  has  a  right  to  trust  to  the  kindness  of  another 
man.  If  you  are  of  opinion  that  the  prisoner  acted  in  either  of  those  ways, 
knowing  that  he  had  no  authority  but  meaning  to  repay  the  bill  or  trusting  that 
the  prosecutor  would  not  prosecute,  iiy  either  of  those  cases,  this  would  be 
forgery.  There  can  be  nothing  short  of  the  person  believing"  that  he  had 
authority  and  having  a  fair  ground  for  that  belief  from  the  other  party.  The 
authority  need  not  be  express ;  it  may  be  implied  from  acts  I  put  the  question 
to  see  whether  the  prisoner  had  any  reason  for  thinking  that  he  had  authority  to 
use  Mr.  Woodman's  name.  Now,  you  are"  to  judge  whether  you  havi>  any 
reason  to  believe,  looking  at  the  circumstances  fairly  between  the  crown  and 
the  prisoner,  not  stretching  on  one  side  or  on  the  other,  that  the  prisoner 
believed  that  he  had  authority,  and  from  the  circumstances  had  reasonable 
grounds  for  so  believing.  There  was  great  intimacy  between  these  parties: 
and  there  had  been  a  great  many  dealings  between  them.  All  which  is  to 
be  taken  into  account.  You  certainly  find  that,  the  moment  Mr.  Woodman  is 
called  upon,  he  does  not  pay  the  bill,  ana  he  does  not  in  the  least  adopt  the 


(I)  R.  V.  Forbes,  7  G.  4  P.  224. 
8  C.  A  P.  582. 


See  R.  V.  Hill,  8  C  A  P.  274 ;  H,  v.  Cooke, 
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done  by  the  prisoner:  that  is  really 
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the  only  point  in  the 


It  was  at  one  time,  considered  that  wherp  thp  h„ 
as  would  ,f  genuine  have  no  lega  effect  it  10"^^"'"^^"*  ^as  imperfect  or  such 
where  a  document  was  imperfect  as  a  bi  I  I^rmn  "°''^°''»ery ;  as.  for  instance 

defendant  was  indicted  for  forcing  a  wilf  ,^"  ?=  .?  "'^''®P*«"'^e ;  (2)  and  where  a 
which  purported  to  be  attestPd  hv  fh^ .      .  "'  '""ds,  and  the  will«n,  nnf^„^ 
,     the  defendant  could  nofttnyifflaTlh""*''''"^^'''^^^^^^ 

upstamped  p,per.  notSs.US'that  theTartf  ."'r  '"«t"fment 'Zde"o'n' 

1  bill  of  exchange,  whjch  under  the  Pn^iiot  ?  ^'"  '"  '"e'erence,  for  examnln  in 
that  such  Acts  declaring  that  a  bm  wifh  ''J^'""P  ""^  "-equired  to  be  SnAH 
given  in  evidence  orbe  fvailabfe  in  lawnr?*^  ''""P  ^^'"''d  not  be  pWdTo; 
not  be  made  use  of  to  recover  he  debr  /sV"  S^,'  ^'»°'"«'l  "'y  that  iUhou?d 
be  convicted  of  forgin-^d  uttering  a  bil  If  Jt^u  "  """",  ''^''^  '^at  a  man  might 
payee  was  not  endorflHli  it  /«,  a  °  °'  exchange  although  the  namp  apiiT 
Ld.  though  not  maPR"  puSiancrof  tifp'  "''^  ''^"^  'ndicible  for  f^rgiS?™ 
requu-ing  ^t  to  be  in  a  particSla7form  (7,    AnlTh"""'  °''  P'^''"''"''"-  Ses 

,^y  some  extrinsi^  e^v^e^  rw^^^SnaVKR^^^^^ 

JiXtiWS^^^^^^^  e  as 

as  much  an  offence  at  commo/;  law,  as  if  he  werS  smoV"'  "°'  "^  '"'«"''«'•-  ^s 
f^^^^Jo:iTarS!£Tl\rr^^^^^^^  an  indictment  whiclf. 

forged  a  lease  and  release  a!  froS  Ga  but  ?nrh-  '^i'  '""'''''' '«  "he^emS 
posed  for  a  valuable  considerXn   to  pL,?.  ^'^  T'^'  thereby  they  were  slf^ 
Jawick.  in  the  parish  of  GlaclonTn  E^Z    ^^  }°  *"■"  "  *"  'hat  liirk  Lnp^ 
ference.  with  all  the  deer  S?4c   fhe^ptnZ'^'*'"'"^ ..'"»'''  acres TcirciS 
of  judgment,  that  the  pr^mCs  supniS  to''hi  "^'"«'   "  ^^^s,  moved  i„  S 
"?'/">"'  'hose  really  belonginJTo  Garbut  andT^^^'^-.^^^^  «°  materkS 
jxissible  this  conveyance  could  eVr  moles?  nritP^K^'?  '*''^'  ">at  it  was  im- 
,  that  It  was  not  necessary,  that  there^houlrthf    "■■.**  """»•    B"'  'he  court  heTd 
charge,  arid  that  it  was  su/Ilcient1ntw«~H^  "  ?'l.a'-ge.  or  a  possibility  of  a 
jury  had  found  that  it  was  done  with  inte^.»       "^"^  '"*"'  '"^«nt.  and  that  the 
the  possession  ofJheirCd  ?"?)  °  ™'"^''  ^^rbut  and  his  wtfe  in 

1^)  R.  V.  Heard,  8  C  4  P  143 — 
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mi 


(J>.)  being  a  cashier,  asmBtant  casbier,  manager,  officer^  clerk  or 
servant  of  any  bank,  or  savings  bank,  steals  any  bond,  obligation 
bill  obligatory  or  of  credit,  or  other  bill  or  note,  or  any  secunty  for 
money,  or  any  money  or  effects  of  such  bank  or  lodged  or  deposited 
with  any  such  bank  ; 

(<J.)  Wing  employed  in  the  service  "of  Her  Majesty,  or  of  the 
(Government  of  Canada  or  the  Croremment  ,pf  any  province  of  Canada, 
or  of  anv  municipality,  steals  anything  in*  his  possession  ty  virtue  of 
his  employment.    RS.C,  c.  164,  ss.  61,  52,  53,  64  and  69. 

.  J^°f  *J®  definition  of  municipality,  see  article  3  (p),  ante.  p.  4.    Clause  (a)  of 
Article  3*9  corresponds  with  sec.  67  of  24-25  Vict ,  c.  96.  - 

It  is  not  necessary  that  the  goods  stolen  should  be  the  property  of  the  master 
m  order  to^punish  the  offender  under  this  cliuse.  ^The  words  are  "  belonaino  to 
or  in  the  possession  of  the  master.  ' 

With  reference  to  clause  (6),  the  thing  alleged  to  be  stolen  by  a  cashier  or 
other  officer  or  employee  of  a  bank,  maybe  eith*-,  anything  betonginq  to  tho 
bank  or  anythmg  fed^ed  or  depoiited  wU  such  bank. 

In  the  case  of  a  government  employee  or 9f  an  employee  of  any  municipality 
the  theft  must  b.e  of  something  in  his  possession  by  virtue  of  his  emploumenl  m 
order  to  be  punishable  under  article  319,  clause  (C). 

The  main  distinction  between  theft,  by  a  clerk  or  other  employee,  and 
embezzlement  seems  to  have  been  that,  in  order  to  be  embezzled,  the  money,  etc , 
in  question  must  not  at  the  time  of  its  misappropriation  bv  the  employee  have 
reached  the  master's  o^  possession ;  because  if  It  had  once' reached  the  master's 
possession,  either  actually  or  constructively  the  servant's  offence  -would  at 
common  law,  have  been  larceny.  (1)  i 

For  instance,  wli^  the  defendant's  duty  was  to  place,  every  night,  in  his 
^™ployers,  safe,  inan  office  wheft  he  conducted  his  employer's  business,  (thouch 
this  office  was  in«iS  own  house),  the  monies  received  by  him  on  their  account 
and  not  atod  during  the  day.  it  was  held,  that,  by  placing  the  money  there,  the 
defendant  determined  his  own  exclusive  possession  of  it  and  that  by  afterwards" 
taking  wme  of  it,  out  of  the  safp,  animos  furandi.  he  was  guilty  of  larceny.  (2) 

On  the  other  hand,  where  the  clerk  and  head  manager  of  an  insurance 
craapany,  having,  in  the  course  of  their  business,  received  from  the  managers  of 
branch  offices,  several  cheques  payable  to  his  own  order,  which  it  was  his  duty 
to  endorse  and  K^and  over  to  the  company's  cashier,  but  which  he  endorsed  and 
casBci*,  appropriating  thd  proceSds  to  his  own  use,  it  was  held-  to  be  embezzle- 
ment. (3) 

■» 

This  distinc^oa  was,  for  all „ practical  purpbses,  rendered  immaterial  in 
prosecutions  against  clerks  and  servants,  by  the  passing  of  special  legislation, 
enacting,  that,;  a  defendant,  indicted  for  embezzlement,  might,  if  the  facts 
adduced  in  avidence,  disclosed  a  larceny,  be  convicted  of  the  latter  offence,  and 
"^  "g**^-  But,  as  we  have  already  seen,  the  distinction  is  now  swept  awav, 
entirely  ;  a.n6  imbexslemml^  is  simply  treated  as  one  of  a  number  of  ways  of 
committing  (A^.  (See  articles,  304,  305  and  310,  onie,  and  comments  tiiere- 
underi.  Ir.tbeideflondanl  cannot  jbe  shewn  to  be  the  clerk  or  servant  of  the 
prosecutor,  he  |m«y,  instead  of  being  convicted,  as  such,  under  article  319,  be 
convidted  of  tlje  theft,  without  regard  to  any  capacity  in  which  he  was  acting 


«  '!>  A-\:  O^odenough,  Dears  210  ;  R.  v.  Peck,  2  Russ.  180 ;  R.  v.  Smith, 
11,  &  R.  261!  f  H.  v.  Hawkins,  I  Den.  584.  r.,, 

n)  R.  v.WijlglH,  Dears  A  B  431  ;  27  L.  JNM.  C.)  65. 

f)  R,  v.  Gale,  2  Q.' 9.  D.  141 ;  46  L.  J.  (M.  C),  134. 
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(l|  R.  V.  Negus,  L  R 
(2)24  4  25^ct,c.£ 
3)  R.  V.  Smith,  R.  A  I 
JB.r.Melll8hR.4 
L*  S-^foulke8,L.I 
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■»    '  * 


S-!^ 


i^i*''-,'  ';''  "''^^^^^''''^^^ffi^    '■  'KA*^|;^^r^>.,'iV4«.^'A' 


when  he  OAniinittpH  u  o„j 

It  is  provided,  by  articlfl  B9«  „    f  f J        '       %  '  ' 

theft,  not  exceeding  K  .n„:j^f' '  l*""  "^y  number  of  dis  in.,    k 

held  that  the  auestionlvr^K  ?^*^  P""'8h«We  under  ttrtiH«?fl^w".°^°'"  "*''«•• 
is  one  orraiftrorlSlTn^'.  m*"'^''  ""e  ^^^fendant  is  orKf «  i?-  J^  •""  *^° 
cases,  which  will  h«^^^'  '.')and  there  are,  upon  the  n..«J-  *''®'"'' "'' '»«'"V'»nl. 
these'caJ^  h«Te  aJfsen  T"  ; J"*r»°h  as  tKngiiintftteT^  ^''8»»'' 
effect,  as.  and  almosTfn  Cvt^^?"^^  "  "^''tes  to  emtezz  emeni'  TS>.^^''^ 

of  a  Clerk  or  servaT^S  L^"'  ''^'''''''  "^'^  '^^li^t^o^Tn  thT'c^Sj 

A  female  servant  is  witflK&.<> 
apprentice,  although  unde?^?4r'*'""^°^"'««°''<="nent.    (3,Andsoi.an 

dCSr£r'i^^^^^^^^^  •^eS;eJ°?„JrJ"«es  usually  per- 
rec^v  J  no  s^K   a„SK°''    J""""'"  ^he  meE  'Jf  .^  T"^"^ u*"" '"  ^^e     . 
doing  these  dlS'eZ',5;"'  '"''°"«''  ""««  ''^  "<>  Sact  bind^^'g  h"im  ?o  ?  '^ 

„A«,Uector»rno„r.„d„,k, "»""«"•'».  w«b.n  ihe  mug,,  -? 


A  ooltector  or  poor  .„H  „.k  ^  "  "^'"^ "'"■I""'"' "••tufe Tel 


SB  I- ?"'!'' "'"'•so. 
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»^?jbJ^     W  T  ,i 
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deducting  the  unco  of  the  coals  at  the  colliery, -took  a  quantity  of  coals,  soM 
them,  received  the  prhee,  and  absconded  with  the  money.  Held  by  a  majority  of 
the  judges  that  he  was  a  servant  within  the  meaning  of  the  English  statute.  ( I ) 

A.  was  employed  as  a  traveller  by  B.,  the  prosecutor,  to  take  orders  and  collect 
money ;  his  remuneration  being  a  percanUge  upon  the  orders  he  got ;  he  payinir 
bis  own  expenses ;.  he  did  thianot  only  for  B.,  but  was  employed  by  other  persons 
also.    Iktd  that  he  was  a  clerk  to  B.,  within  the  meaning  of  the  act.  (2) 

Where  I  he  cashier  of  a  firm  had,  besides  a  salary,  a  percentage  on  the  profits 
of  the  Arm's  business,  but  was  not  liable  for  the  Qrm's  losses,  and  had  no  control 
over  the  management  of  the  business,  it  was  held  that  he  might  be  indicted  as 
a  servant,  for  embezzling  the  Arm's  monies.  (3)  ' 

The  distinction  to  be  drawn  between  a  clerk  or  servant,  and  an  agent,  seems 
according  to  the  cases,  to  be  this :  for  instance,  a  commercial  traveller,  whether 

E aid, by  commission  or  salary,  who  is  under  orders  to  go  here  and  there  or  is 
ound  to  devote  the  whole  or,  ^at  least.some  portion  of  his  tune  to  the  service  of 
his  employer,  is  a  clerk  or  servant,  or  person  employed  for  the  purpose  or  in  the 
capacity  of  a  clerk  or  servant ;  but  a  person  who  is  not  under  orders  to  go  here 
and  there,  and  who  is  not  bound  to  devote  any  portion  of  his  time  to  the  service 
of  his  principal,  but  ^ho  may  get  business  for  his  principals  in  consideration  of 
a  commission,  or  abstain  from  getting  business  for  them,  as  he  chooses,  is  not 
such  a  clerk  or  servant.    Thus  where  A.  was  employed  by  B.  to  solicit  orders 
and  collect  moneys,  for  which  work  he  was  paid  by  commission,  he  beinf?  at 
liberty  to  get  Orders  when  and  where  he  pleased,  but  to  be  exclusively  in  the 
employ  of  B.  and  to  give  the  whole  of  his  time  to  B's  service,  he  was  held  to  be 
B  s  servant.  (4)    And  A.  would  still  have  been  B's  servant  if  he  was  a  traveller 
under  orders  to  go  here  and  there,  even  although  he  might  have  been  at  liberty 
to  obtain  orders  for  other  persons  besides  B.,  and  so  was  not  bound  to  devote 
all  his  time  to  B's  service.  (5)    But  Where  A.  was  employed  by  B.,  and  C   as 
their  agent  for  the  sale  of  coals  on  commission,  and  to  collect  monies  in  con- 
nexion with  his  orders,  but  was  at  liberty  to  dispose  of  his  time  as  he  thought 
best,  and  to  get  or  abstain  from  getting  orders  aS  he  might  choose,  he  was  held 
not  to  be  a  clerk  or  servant  within  the  statute.  (6) 

The  test  whether  a  person  is  a  clerk  or  servant  of  his  alleged  master  is— Was 
he  under  the  control  of  and  bound  to  obev  his  alleged  master?  And  where  A 
was  employed  to  solicit  orders  for  B.  and  was  to  be  paid  a  commission  on  the' 
sums  received  through  his  means,  and  he  was  at  liberty  to  apply  for  orders 
whenever  he  thought  most  convenient,  but  was  not  to  employ  himself  for  any 
other  persons  than  B.,  it  was  held  that  these  facts  did  not  shew  him  to  be  a 
clerk  or  servant.  (7) 

The  distinction  between  this  last  case  and  R.  v.  Bailey,  [supra),  is  that  in  R 
V.  Bailey  the  prisoner  was  under  the  prosecutor's  control,  having  to  devote  liis 
whole  lime  to  the  service,  while,  in  R.  v.  Negus,  although  the  prisoner  was  not 
to  employ  himself  for  any  other  persons  than  the  prosecutor,  he  might  go  away 
to  amuse  himself  whenever  he  liked.  (8). 

A.  and  B.  employed  C.,  who  carried  on  an  independent  business  as  an 
accountant  and  debt  collector,  to  collect  certain  debts  for  them  at  a  commission 
on  the  amount  received,  the  time  and  mode  of  collecting  the  debts  being  in  G's 


139. 


ttv 


(1)  R.V.Hartley,  R.  &  R. 

(2)  R.  v.  Carr,  R.  A  R.  198 ;  H.  v.  Hoggins,  R.  A  R.  145 ;  R.  v.  Tite,  L.  A  C.  29 ; 
30  L.  J.  (M.  C.)  142.    See  also,  R.  v.  Turner,  1 1  Cox,  551. 

(3,  R,  V.  Macdonald,  L.  A  C.  85 ;  31  L.  J.  (M.  C  )  67. 

(4)  R.  v  Bailey,  12  Cox,  C.  C.  R.  56. 

(5)  R  V,  Tite,  ttipra. 

(6)  R.  v.  Bowors,  L.  R.,  I  G.  C.  R.  41 ;  35  L.  J.  (M.  C.)  206  ;  R.  v.  Maybe,  II 
Cox,  150;  R.V.Marshall,  II  Cox,  490. 

(7)  R.  V.  Negus.  L.  H.,  2  C.  G.  R.  34 ;  42  L.  J.  (M.  G  |  62. 

(8)  See  Rem,  of  BoviU.  G.  J.,  and  Blackburn,  J.,  L.  R  ,  (C.  C.  R.)  35. 
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(Jisoretion,  and  it  beinff  Jli,  w.  /    .  '  oVl 

property  account  fw  thm^'^  a'W.converted  them  to  his  ow„        '"'°'  "  seems 

employed  to  drive  twno^.?"^  °'^'''«  act :  (2)  and  wLiL  «  ^   '  "^"^  "^^'d  to 

and  selrantoflSe  trustees  iE''K*!?  ^^'^^  P'-opeH?  SribeS  -f:!'*' *"'*' 
to  have  been  received  bvtA»/'**"*f^  ^^^  """ney  ought  in  th«n  r*  ""*  <''«'-k 
were  not  enrolled  Zittt  ''!*"'^'  '""^  although  the  artiVlL  '^r'??''!'  «=»""« 
act  of  parliamont  uf  B.ftT'^^'^'  "^^"""^  conducted  strSSLi.'^^  ""'^'^'y 


It  has  been  held  that  in  Vnni 

Ill  S'  ^  f*^  i»co«,M~      ~~'~'   '  
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1^' 


The  usual  presumptive  evidence  of  the  misappropriation,  by  a  clerk,  of  money 
etc.,  received  by  him  on  his  employer's  account  is  that  be  has  never  accounted 
to  his  master  for  the  money,  etc.,  so  received  by  him.  or  that  he  denied  havin*' 
received  it.  Where  it  was  the  servant's  duty  to  account  for  and  pay  over  at 
stated  times,  the  money  received  by  him,  his  not  doing  so  wilfully  was  held  to 
be  an  embezzlement ;  (1)  and  w«uld  now  be  theft.  And  even  wheiie  no  precise 
time  could  be  iixed  at  which  it  was  the  defendant's  dutv  to  pay  the  moneys 
over,  his  not  accounting  for  them,  if  found  by  the  jury  to  have  been  done  frau 
dulently,  was  held  to  be  equally  an  embezzlement.  (2)  i 

"  It  is  not  sufficient  to  prove  a  general  deOciency  in  account.  Some  specilic 
sum  must  be  proved  to  be  embezzled,  in  like  manner  as,  in  larcenv,  some  parti 
cular  article  ibust  be  proved  to  have  been  stolen."  (3)  ,         ' 

With  reference  to  prosecutions  against,  government  and  municipality  em- 
ployees under  articles  319  (c),  and  321  the  property  in  the  thing  in  question 
may  be  laid  in  Her  Majesty  or  the  municipality,  as  the  case  may  be.  (See  Article 
623,  post.) 


SSp.  AvMto  M««tt»nMy*.— Every  one  is  guilty  of  an  indictable 
offence  and  liable  to  fourteen  years'  imprisonment  who  steals  anything 
by  any  act  or  omission  amounting  to  theft  under  the  provisions  of 
sections  three  hundred  and  eight,  three  hundred  and  nine  and  three 
hundred  and  teu.^ 

See  fln<«,  pp.  287,  a^d  288  ania. 

831.  raMte  ■«»««•«■  MftutaMT  ••  4«Uver  ap  elMttoia  books,  *«. 

l»wfMiy««MM«M.— Every  one  is  guilty  of  aii  indictable  offence  and 
liable  to  fourteen  years'  imprisonment  who,  being  employed  in  the 
service  of  Her  Majesty  or  of  the  Government  of  C&nada  or  the 
Government  of  any  province  of  Canada,  or  of  any  municipality,  and 
intrusted  by  virtue  of  such  employment  with  the  keeping,  receipt 
custody,  management  or  control  of  any  chattel,  money,  valuable 
secunly,  book,  paper,  account  or  document,  reftises  or  fkils  tg  deliver 
up  the  same  to  any  one  ^thoriaed  to  demand  it.  RS.C.,  c.  164,  s.  55. 

See  article  3  (oe)  ante  for  deUnition  of  "  Valuable  Security." 

^  ?**?  Tf^**  •■'•>•*«•«'•— Every  one  who  steals  any  chattel  or 
fixture  let  to  be  used  by  him  or  her  in  or  with  any  house  or  lodginir 
ifl  guilty  of  an  indictable  offehce  and  liable  to  two  years'  impnson- 
ment,  and  if  the  value  of  such  chattel  or  fixture  exceeds  the  sum  of 
twenty-five  dollars  to  four  years'  imprisonment.  RS.C,  c.  164,  s.  57. 

■The  Indictment  for  an  olfence  against  this  section  may  be  in  the  same  form 
**.,'/  ,•*".  offender  were  not  a  tenant  or  lodger.  (See  aHicie  626,  post.)  As  to 
wilful  iqjuries  to  houses,  etc.,  by  tenants,  Ac.    See  article  504,  pojl. 

•*•*•  rmtmammtmrjr  UMtnuM«to.— Every  one  is  guilty  of  an  indict- 

*i?  ,.2  °®  *"°  *****^®  *°  imprisonment  for  Ufo  v^o,  either  durin* 
the  life  of  the  testator  or  after  his  death,  steals  the  whole  or  any  part 

(I)  R.  v.  Jackson,  t  C.  &  K.  384. 

T  't'  fi;^;'^?'*''''  '  ^°-  '®^  ;  '"^  ^-  *  K-  2W  ;  «•  v.  WorUey,  2  Den.  333  ;  21 
u.  J.  (M.C)  44. 

Chapman,  1  C.4  K.  119  ;  R.  v.  Wolstenholme,  1 1  Cox,  313.   ■ 
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A  "  testamentary  in<»tnim    f ..  ■  >    •  i4. 

.    to  any  interest  in  an  v  real  nl    '  ""^  ""y  *»«•'  of  the  titJe  t^Tn    '*^'?*^*  *eingor 

or  any  duplicate  inlt^^^r'^^y'  o'  any  notarial  nr  ^J^J '"?"'  Property  or 

.  requii4d  Dy  My  law  u^*°'' •"«'»""«''  certiE  „p^?«'^*'"'*'^  cipy  thereof 

recoirniiftnTf        ^°^  P**^  of  any  recard^^^   'mpnaonment  who 

of  attoreey,  or  ^anT.  •  ?^>°'  affidavit,  xxdenX^'  P*"«J. 
to  any  <K)"brt  o?  W^  *'"«^'*«'  document  wLS.  ^!.''  **'"  warrant      • 

ment  in  any  wS^lf  JT*  ?  *V^  «"«*»  court  oVXnl  °'**^''  **«"«. 
under  Her  iSf  ,**^?  ^  **»«  busineas^'aJJ^Xy  °"«^"'^  <*oo«- 
i»/r  to  My ^S?W .W  or  rem,SiSlt^^^«««' employment 

.Oocun.ent.  as  f.r  8teJinXS?a!"'"™°'«°|  -  "Ka '"oEt  t"J^- 

,(«-)»po.t  letter  bag;  or 

<^^^  C^iSS^^  *  P««*  J«tter  bag  or  from' 
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(<;.)  a  post  letter  containing  any  chattel,  moner  or  v^uablo 
.     secttrity ;  or        \^  '         \ 

(d.)  any  chattel,  money  or  valuahle  security  from  or  out  of  a  odst 
letteR    B.S.C.,  e.  36,  B8.  t9,  80  and  81.  ^\ 

8*7.  Every  on*  is  guilty  of  an  indictable  offence  an^  liable  to 
impriaonmeht  for  any  term  not  exceeding,  aeven  years,  and  not  less 
than  three  years,  who  steals —  ■,.*", 

(a.)  any  poet  letter,  except  as  mentioned  in  paragraph  (6)  of  flec- 
tion throe  hundred  and  twenty-six  ; 

(6.)  amy  parcel  sent  by  parcel  post,  pr  any  article  contained  in  any 
such  parcel ;  or  '' 

(e.)  any  key  suited  to  any  look  adopted  for  use  by  the  Post  Office 
Department,  and  in  use  on  any  Canada  mail  or  mail  batr  £80  r- 
35.aB.:W,83and88.  /^        ^       '  *" 

838.  Every  one  is  guilty  of  an  indictable  offence  and  liable  to 
five  years'  imprisonment  who  steals  any  printed  vote  or  proceeding 
newrspaper,  printed  paper  or  book,  pa^el  or  package  of  patterns  or 
samples  of  merchandise  or  goods,  or  of  seeds,  cuttings,  bulbs,  roots 
scions  or  grafts,  or  any  post  card  or  other  mailable  matter  (not 
being  a  post  letter)  sent  by  mail.    RS.C,  c.  36,  a.  90. 

See  article  4,  ante,  p.  7  for  the  definitions  of  post  letter  tie. 

See  article  624,  as  lo  how^tfie  ownership  of  Articles  stolen  is  to  be  laid  in  the 
indictment,  tic.  / 

gee.  89,  (whicli  is  unrepealed),  of  the  RS.C.  chap.  35,  has  the  followinir 
'  provision  against  opening  post  letters  Ac  ;—  *. 

"  Every  one  who  unlawfully  opens,  or  wilftdly  keeps,  secretes 
delays  or  detains,  or  procures,  or  suffers  to  b6  unlawfully  opened' 
kept,  secreted  or  detained,  any  post  letter  bag  or  any  post  letter,— 
whether  the  same  came  into  the  posseesion  of  Uie  offender  by  finding 
or  otherwise  howsoever,— or  after  payment  or  tenaer  of  the  postage 
fheron,  if  payable  to  the  person  having  possession  of  the  same, 
neglects  or  refuses  to  deliver  up  any  post  letter  to  the  person  to 
whom  it  is  addressed  or  \frho  is  legally  entitled  to  receive  the  same, 
— is  guilty  of  a  misdemeanor." 

An  offanoe  against  this  section  will  be  punishable,  under  article  951,  post,  by 
Ave  years'  imprisonment;  seeing  that  chap.  181,  R.8.G.,--relating  to  punish- 
ments,— is  repealed.  -«.       t- 

Tbe  taking  away  and  destroying  of  a  post  letter  in  order  to  suppress  inquiries, 
supposed,  by  the  defendant,  to  be  made,  in  it,  about  her  character,  was  held  to 
be  a  larceny  of  the  letter.  ( 1 1 

Taking  the  mail-bags  off  the  horse  daring  the  momentary  absence  of  the 
person  employed  to  carry  the^i  was  held  lo  be  a  taking  from  his  possession.  (2) 

, ,  A.,  with  intent  to  deprive  B.,— to  whom  a  letter  is  addressed,— of  such  Itfttflr, 

(1)  R.  V.Jones,  I  Den.  188 ;  2  C.  4  K.  236. 

(2)  H.  V.  Robinsoii,  2  Starkj  N.  l\  485.  ,  •    /      ' 


'^ 


,  st; 
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829.  Kieeuo.  , 
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/^  ^™""'°  •^'■"OTW  DO0t,«„s^,  »„, 

ano  to  commit  a  fraud  inrf      a  n  " 

or  unlawfully  takes  fLr^       °  ^°®  and  imprisonmin;     l^  ^^^'^ 
thereof,  or  from  jf^i^'?  ""J'  Peraon  haVii^fK.f^^^'^o  steals, 

in  eSn^dSumenff  ™/'"«,'  '^i"":"?'  obliteratTnir  or  m«iri„ 
imprisonment.  '  ""^^  Punishable,  under  artile  503      °»^®™^"''«s.  etc.. 

'  ^''"  Seven  years' 

330*  st«kiiii»  vMiiw 

Jn  an  American  case  it  ™,„o  i.  .j  ^ 

The  expression  •<  CatilA  »  i„  ■  ^  ' 

Article  49&/R\  """  "»  well  as  to 
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the  skins.    Held  that  the  removing  or  J^e  sheep  from  the  fold  wak  suflicienl  to 
constitute  larceiiy.  fl) 

An  indictment  for  stealing  live  animals  need  not  state  them  to  be  alive,  Tnr 
the  law  will  presume!  them  "to  be  so,  unless  the  contrary  be  stated.  If,  whon 
stolen  the  animal  wtis  dead,  the  fact  should  be  stated  ;  (2)  unless  it  be  an 
animal  which  hfis  th^  same  appellation  whether  it  be  alive  or  dead,  in  which 
case  it  need  not  be  stated  to  be  dead.  (3)  ^  ^ 


882*  Mt««unc  ^iocs,  birds.  kMMts,  etc — Eveiy  One  is  guilty  of  an 
offence  and  liable,  on  summary  conviction,  to  a  penalty  not  exceeding 
twenty  dollars  overrand  above  the  value  of  the  property  stoleii,  or  to 
one  month's  imprispnment  with  bard  labour,  who  steals  any  dog,  or 
any  bird,  beast  or  ot;her  animal  ordinarily  kept  in  a  state  of  contine- 
ment  or  for  any  dorieatic  purpose,  or  for  any  lawful  purpose  of  profit 
or  advantage.  I 

2.  Every  one  whb,  having  been  convicted  of  any  such  offence, 
afterwards  commits  any  such  offence  is  liable  to  three  months' 
imprisonment  with  hard  labour.    RS.C,  c.  164,  s.  9. 

•    i  '" 

See  article  bOl,posl,m  to  the  punishment 'for  wilfully  killing'  maiming  or 
injuring  any  such  dog,  bird,  beast  or  other  animal. 

A  person  who  Ulls  any  such  dog,  or  any  bird,  etc.,  with  intent  to  steal  the 
carcase,  skin,  plumage  or  other  part  thereof,  is,  by  the  terms  of  article  307,  anle,' 
guilty  of  stealing  it ;  and  ^ill  therefore  be  punishable  under  the  above  article,  33?! 

^  1 

388.  Pi««nM.— Every  one  who  unlawfully  and  wilfully  idJIs, 
wounds  or  takes  any  house-dove  or  pigeon,  under  such  circumstances 
as  do  not  amount  to  theft,  is  guilty  of  an  offence  and  liable,  upon 
complaint  of  the  own^r  thereoi,  on  summary  conviction,  to  a  penalty 
not  exceeding  ten  dollars  over  and  above  the  value  of  the  bird. 
!.,  o.ir4,r   '-    ^ 


K.S.C., 


s.  10. 


SeeTemarks  of  English  Commrs.,  at  p.  268,  ante.       ^ 

See  also  the  first  clause  of  article  304,  ante,  under  which  tame  pigeons,  while 
in  a  dovecote,  or  on  theiif  owner's  land  are  capable  of  being  stolen.  The  punish- 
ment would  be  under  arijicle  332,  ante,  article  501  posl,  provides  for  the  punish- 
ment of  injUtries  to  birdsi  etc. 

884.  oyaten. — Every  one  is  guilty  of  an  indictable  offence  and 
liable  to  seven  years|  imprisonment  who  steals  oystens  or  oyster 
brood.  I 

2.  Every  one  is  giiilty  of  an  indictable  offence  and  liable  to  three 
months'  impiiisonment  who  unlawfully  and  willfully  uses  any  dredge 
or  net,  instrument  or  engine  whatsoever,  within  the  limits  of  any 
oyster  bed,  laying  oi*  fishery,  being  the  property  of  any  other  person, 
and  sufficiently  marked  out  or  known  as  such,  for  the  purpose  of 
taking  oysters  or  ojysieT  brood,  although  none  are  actually  taken,  or 
unlawfully  and  wlllftilly  with  any  net,  instrument  or  engine,  drags 
upon  the  ground  of  any  such  fishery. 

(1)  R.  v.  Rawlins,  2  East,  P.  C.  617. 

(2)  R.  V.  Edwards,  R.  A.  R.  497 ;  R.  v.  Halloway,  I  G.  A  P.  128 ;  R.  v.  Williams, 
1  Moo.  G.  G.  107, 

(3)  R.  v.  Puckering,  I  Moo.  G.  G.  242. 


3.  Nothing  he 
any  swimming  fii 
net,  inatmments 
aSG.,  0.  164, 8. ; 

Article  619  (e)  «, 
shallbesufBcient^lf 
otherwise,  without  si 

an  mdictable  offei 

steals  any  glass  or 

or  any  lead,  iron,  c 

tare,  whether  mad 

TOly  fixed  in  or  tc 

metal  fixed  in  anu 

any  dwelling-houac 

^ypjaee  deSicated 

n-a.C,  c.  164,  s.  17. 

See  the  English  Comi 

_,^j,°"jfl°ishedbuildii 
With  a  door  with  a  lock 

npon  it,  it  not  being  yet 
""h/ecttbbeabnildJng 

An  indictment  for  sti 
sufficient,  the  T^liarfj'gij 

itwasJaroenytotakeaw 

f>'"'«;  (3»andithasb 
the  top  ofa  wooden  post 

886.  StMOiB,  «rM 

offence  and  Kabletoti 
or  any  part  of  any  ti 
thing  Stolen  being  oft 
<>f five  dollars  imetbi 
garden,  orchard  or  ave 
to  axy  dwelUnghouse.  I 

887.  Every  one  wl 
«pl"»gorshrab,oran 
?'i^*°»0"^tof  thed; 

^PJ°«J*y.«>t  exceeding 

ofthe  article  stolen  orl 

i-  Every  one  who,  h 

lH''Wornil|,7C.4P 

|«;:Ba,rdYi..i 

(*)fl.v.Jone8,Oear8,4  6 


••'>,  ^l^;!^:h'^fii'p^h:») 


STEALmo  FIXTITEES,   ETC  '  '     on^ 

3.  Nothing  herein  «     i-  "^ 

shall  bVsufficfit^J'/j.  Provides  that  for  an  nfr«n.»      . 

or  any  li/^!L     woodwork  belongiD^  to^    A^°^,P'''«>n«»ent  who 

tni^wiXi'^^K' fr  "'  <>?bS?metSC:ntV'^^^-^ 
velv  fixflH  {n  J«T   ™  ™®*»'  OJ"  other  m«S^i'       ■^■>'  "^nsil  oii  fix- 

See  the  English  Commrs- remarks  at  p  268  «„,         .- 
subject  to  be  a  bM^'g!^f}'''''^'  ^as  held  under  ^heffg^iiil^'^j?""-^  "'^"^^ 

-  »p  .r. ...» A's.t».s„tjis  rSiLrr -« 

tt«A  -  s'aiute.  (4) 

thingKn  iSi^J Z"^.  «iplin^  or  shrub  or^nv^j'  ^'^'^'^''^ 
of  five  dollarsS^^tht  !!''?®  ^'^  '«'«»'y-J?wc  doE  '^'^^J^ood,  the 


r. 


,§»:':fe,%V^i^'i-.«.c,«r 


v40fe<*;it\' 


\     '"•jA.'j"**-^' 
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afterwards  commAB  any  9uch  offence  is  liable,  on  summary  conviction, 
to  three  montht'  imprisonment  with  hard  labour. 

3.  Every  one  who,  having  been  twice  convicted  of  any  such  offonco; 
afterwards  commits  any  such  offence  is  guilty  of  an  indictable  offence 
and  liable  to  five  years'  imprisonment.    K  S.C.,  c.  164,  s.  19. 

The  words  "  adjoining  any  dwelling-house  "  have  been  held  to  iibport  actual 
contact  ;  and  that  thererore  ground  separated  flrom  a  house  by  a  narrow  walk, 
and  paling,  wall,  or  gate,  was  not  within  their  meaning.  ( I ) 

The  injury  must  be  the  actual  injury  to  the  tree  itself,  and  does  not  incluile 
eonsequential  damage  ;  and  where  the  evidence  that  the  actual  tQjtiry  done  to 
Certain  trees  by  the  defendant  was  less  than  the  statutable  amount  but  that  the 
injury  done  would  necessitate  the^tubbing  up  and  replacing  part  of  an  old  hedge 
at  an  expense  greater  than  the  statutable  amount,  it  was  nevertheless  held  in- 
sufficient. (1)  '  / 

As  to  wilftil  destruction  of  or  damage  to  trees,  vegetables  plants,  etc.,  see 
articles  508,  509,  and  510,  •post. 

888.  Timk«r  FM^d' Adrift. — ^Eveiy  one  is  guilty  of  an  indictable 
offence  and  liable  to  three  years'  im{>riBonment  who — 

(a.)  without  the  consent  of  the  owner  thereof : 

(i.)  frauduleptly  takes,  holds,  keeps  in  his  ^sseesion,  collects, 
conceals,  receives,  appropriates,  purchases,  sells  or  causes  or  procures 
or  assista  to  be  taken  poijsession  of,  collected,  concealed,  received, 
appropriated,  purchased  or  sol^,  any  timber,  mast,  spar,  saw-log  or 
other  description  of  lumber  which  is  found  adrift  in,  or  cast  ashore 
on  the  bank  or  beach'^of,  any  river,  stream  or  lake  ;  | 

(ii.)  wholly  or  partially  defaces  or  adds,  or  causes  or  procures  to' 
be  defaced  or  added,  any  mark  or  number  on  any  such  timber,  mast, 
spar,  saw-log  or  other  description  of  lumber,  or  makes  or  causes  or 
procures  to .  be  made  any  false  or  counterfeit  mark  on  any  such 
timber,  mast,  spar,  saw-log  or  other  description  of  lumber ;  or 

(6.)  refuses  to  deliver  up  to  the  proper  owner  thereof,  or  to  the 
person  in  charge  thereof,  on  behalf  of^such  owner,  or  authorized  by 
such  owner  to  receive  the  same,  any  such  timber,  mast,  spar,  sjtw- 
log  or  other  descriptioiv  of  lumber.    R.S.C.,  o.  164,  s.  87. 


See  Article  708,  po**,  as  to  evidence  of  ownership  etc. 

880<  stoMteK  f«B«M  stUM  mmi  smtMu-^Eveiy  one  who  steals  any 
part  of  any  lure  or  dead  fence,  or  an^  wooden  post,  pale,  wire  or  rail 
set  up  pr  UBM  as  a  fence,  or  any  sttle  or  gate,  or  any  part  thereof 
respectiv^,  is  guilty  of  an  offence  and  liable,  on  summary  convic-. 
tion,  to  a  penalty  not  exceeding  twenty  dollars  over  and  above  the 
value  of  the  article  or  articles  so  stolen  or  the  amount  of  the  injury 
done.  . ,  -"^  '     v^ 

2.  Every  one  who,,  having  been  convioUid|  of  any  such  offence, 
afterwards  commits  any  such  offnioe  is  liable,  on  summary  conviction, 
to  three tnonths,  imprisonment  with  hard  labour.  RS.C,  c.  164.  s.  21. 

(1)  R.v,  Hodges,  M.&  M.  341.  ^ 

\1\  R.  v.  Whiteman  Dears,  353  ;  23  L.  J.  (M.  C.)  120.  •» 


STEi 

—Every  one  wh 
his  knowledge,  t 

or  any  underwo 
post,  pale>m{ng^ 
of  twenhr-fi^^ 
justice  of'^the  pea 
lawfUllv  by  the  a 
conviction,  to  a  i 
the  value  of  the 
B.S.C.,  c.  164,  s.  2 

841.  StMUavi 

rodt,  fVuit  or  vege 

pleasure  ground!  i 

vatory  is  guilty  of 

a  penalty  not  exce 

the  article  so  stoh 

month's  imprisonm 

2.  Eiajynsne  wl 

afterwards  commit 

offence  and  liable  tc 

842*  Everyone 
the  food  of  man  oi 
dyeing,  or  for  or  in  i 
any  land,  open  or  i 
ground,  or  nursery 
summary  conviction 
above  the  value  of  th 
done,  or  to  one  mont] 
2.  Every  one  who 
afterwards  commits 
imprisonment  with  hj 

I:^bl9 pffei^-and  liable 

/  ore  of  «^  Aetal,  or 

mundic,#  any  piece 

Wack  ca^k,  or  bfilsk  1, 

•tone  or  <>ther  mineral, 

.2.  It  Is^not  an  offeno 

scientific  fiiivestigation, 

^ral  from  any  pieci 

wo*ed  jfl  a  miie,  Juai 

Article3l2,an/«,  hasrefe 
fflinmg  claim  any  goKsi 
the  punishment /ofanypucl 

8ee4rticle57I,«<„/  with 

"tedgoldorsilver^'icKa 


tw^y  ^sr  T**^* 


\ 


>  .  ■>       1 T'*"^,,-"  »^\^.>      T^'^l^ 


«TK^.»0  AOS.  ™»c.s,  f,,„;  ^„        -v    ^^^ 
iustiftfi  aA kJ^^^     *''  *°*  least,  is  takfln  o*  ""''"'01,  ot  the  value 

rodt,  ^^t^'SSe'SlTe  p^^^  o««  wJ»o  steals  any  plant 

afterwrf  commite  anv  «^^k*^  convicted  of  any  such  nw 
o-ceand«e;!rtE-tt?Sotff\i£ 
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JH4'  ■•««MiNr  ft»«  tk*  iM*M«.~Eveiy,  one  is  guilty  of  an  iiidict- 
ftWe  offmirw  •nd  liable  to  fourteen  Tears'  impriaontaient  who  steals 
anv  Ohattel.  mniMir  nr  nnliuJtU  aaoufSPki  Aw»n  .j||^  IMH|Nmui  of  anothfir 


any  ohattel,  money  or  vahuMe 
B.fl.a,c.  164,8.32. 


To  C4iiMtitute  this  ofTence,  the  thing  muft  be  taken  either  frpm  the  person  of 
the  prow^fltor.^r  in  his  presence.  |M   the  taking  ffbm  the  per8on\dl8tinguislies 
this  offenno  from  simple  theft;  ana  it  difTers  from  robbery  in  the  ftct  tliat 
althoagh  the  taking  Is  ft^m  the  person,  it  is  not  accompanied  with  violence  or 
^  done  as  to  put  the  owner  or  possessor  of  the  Ihing  in  fter.  ^ 

If  the  goods  have  not  been  completely  -severed  from  the  person  of  the 
cutor  or  completely  taken  into  the  phy&ical  possession  of  the  offender,  "' 
that  it  will  not  be  sufficient  to  constitute  this  oflj^o*.  although  the'' 
the  thing  may,  under  the  terms  of  subjection  4  of  article  305,  arUe.  bwpuuo' 
to  constitute  simple  thetl.  "  '"'" 


inchabove 
n,  B.  sud-, 
back  itito 
it  Was  lelrj,  to 


Where  A.  drew«a  book  from  the  inside  of  B's  coat  poQket*a{ 
the  top  of  the  pocket,  but,  whilst  the  book  was  still  amut 
■  denTy  put  up  his  hand,  when  A.  let  go  his  hold  and  tbe  bed 
the  pocket.    Held  not  to  constitute  stealing  ttom  th§  Berson, 
be  a  simple  larceny.  (2)  . 

A's  watch,  (which  he  cftorfed  in  his  vest  pocketi,  was  fastened  to  a  chain,  the 
other  end  of  which  nwas  wa^  through  a  button-hole  of  the  vest  and  kept  there 
by  avwatch-key.  ^.  took  iMi  watch  out  of  A's  vest  pocket  and  foroibly  drew 
the  attached  chain  and  key  out  of  the  button-hole,  but  the  key,  after  passing 
clear  of  the  button-hole,  caught  upop  a  button  on  another  part  of  the  vest,  and 
A  8  hand  being,  at  that  momeiUt,  seized,  the  watch  and  chain  fell  from  his  hand 
and  remained  there,  suspended  to  the  button  on  which  it«aught.  ,  Held,  ■io  be  .• 
such  a  Eeverdpce  as  amounted  to  stealing  from  the  person ;  (3)  and  where  the  * 
defendant  snatched  at  a  lady's  earning,  and  succeeded  in  separating  it  from  the 
ear  and  it  was  afterwards  found  among  the  curls  of  her  hair,  it  was  held  to  be  A 

Whei£iinan  went  |o  bed  with  a  prostitute,  and  she,  while  he  Was  asleep 
stole  the- watc^,  which  he  had  left  in  his  hat  on  the  table,  it  was  held  to  be  a 
stealing  in  a  dwelling-house,  and  not  a  stealing  from  the  person.  (5) 

845.  mt»mumm  *■>  «wtitiiMc  b«MM^ — ^Every  one  is  guilty  of  an 
indictable  offence  and  liable  to  fourteen  years*^  imprisonment  who— 

(a.)  steals  in  any  dwelling-house  any  chattel,  money  or  valuable 
security  to  the  value  in  the  whole  of  twenty-five  dollars  or  more ;  or, 

(ft.)  steals  any  chattel,  money  or  visitable  Security  in  any  dwelling- 
house,  and  ^y^y  menace  or  threat  p\its  any  one  therein  in  bodily 
fear,    ^BfHi.,  c.  164,  as.  46  and  46.       ' 


\  The  things  stolen  must  be  under 
Jiring  the  dbf^e  within  the  tiperatio) 
925 ;  of,  ifllev  are  of  less  than  thi 
or  threat  putting  some  one  ip  thi 
come  within  clause  [b). 


if  the  house,  an^  in  order  to 

they  musy^jQf  the  niXm^i 

St  be  stOllfeVsome  menacer 

;y  fear,  in  whieh  case  it  will 


(1)  H.  v.j^rancis,  2  Str.  1015 ;  R.  v.  Grey,  2  East,  P.  C.  708 ;  R.  v.  Hamilton, 
o  G.  &  P.  49. 

(2)  a.  v.  Thompson,  1  Mood.  78. 

(3)  H.  V.  Simpson,  Dears.  621 ;  24  L.  J.  (»,€.)  7. 
,14)  R.y.  Lapler,  ILeach,  320.  '^ 

,  %h)  R.  V.  Hamilton,  8  C.  4 1».  4! 


.49. 


^- 
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article,  if  their  value 
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bodily  fljar. 

Two  boxes  belong 
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No.  33  m  the  same  st 
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the  contents  bf  the  bo 
were  within^he  prot< 
stealing  in  a  dwelling 
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Mdily  leap  created  b 
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Upion  an  indictment 
proved  that  some  time  b 
ground,  but  had  been 
thrown  into  heaps,  in 

^t  was  thus  in  heaps,  thi 
withm  the  statute  so  as 

in  the  process  of  bleach 
process  to  leave  the  yari 
by  the  defendant.  (8) 

It  has  been  held  thai 
manufacture,"  though  tt 
condition  for  sale. 

.|i"''>e  theft  be  proved, 
within  this  article  the  de 

0  «v.  Taylor.  H.  ft] 
3)  8.  V.  Campbell,  2  L 
*'  ?vOwen.2teac 

»  R.  v.  Thomas,  Gar.  i 

(«)  Id. 

(*)  B.  v.  Hughill,  2  Ru^ 
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the  dwelling-houM.  (2)  "***'  '"*'  ^"^"^  P™Perly  convicted  of  sSgirf 


defendant  took  «p  the  n,one7an°d  wL?^ o?  US  rd^c^-^*''/  -'' "^ 
.1^'  '<^"  «t  a  house  for  a  «,«on .„.  .  '"'*  °^""*'"  "'^"y-  (*) 


Good,  left  at  a  house  for  a  n«r,   '"«  "°"»«  «nd  carriod'it  away.  4T 

protection  of^Vho^  a*^P?[l°".''"PP«««d  to  reside  there  will  h«  .,„^      ' 

article,  if  their  ^aVe^So2^   5 V25*oHt^^^  "•^"i^"'  ^  wl  hiS'tS^'Tbive 
^.''^  .enU  or  threateSJ/S^  'fe^r  o^^  W^ 

were  wilhiiilta  proteUo?«r Ihrf  ""  ""'  •l>««i»l«r   /few  ii,«  ,?""»^ 

Upon  an  indictment  for  stealinir  ««,„  •     .l 
proved  that  some  timebeKKLhJftia  ^^^  ^^"^  "^  Weachinr  it  wa,' 
^e^   but  had. been  aftTrwar?8^l"/n' ?n  C ''^.^  »>«en spread  oui^u^nThe 

2)  R.  V.  Taylor,  H.  4  H.  4 1 8.  '  '  ^-  *  ^-  ^*^- 

?  §•  "•  Campbell.  2  Leach"  264. 

*R.  V.Owen.  2  Leach.  572.  ^  . 

jJjRj  V.Thomas,  Car.  Sup.  295.  | 

««)H.v.H«ghin.,R„3s.225.R.v.Woodhead,iM.4Rob.549.      .       / 


^^ 


\ 


-<iSii»*>''    -^Y*^ 
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by  the  bank  to  procure  it  ttom  him,  the  judges  held  him  rightly  convicted, 
although  it  was  objected  that  the  defendant  was  solicited' to  commit  the  act  by 
the  bank  themselves  by  means  of  their  agents.  (I) 

I   ■  ,     .  I 

43S*  cwnaterfeMiav  paMi«  aMia. — Every  one  is  guilty  of  a^ 
indictable  offence  and  Uable  to  imprisonment  for  life  who  uniawfullj^ 
makes  or  counterfeits  any  public  seal  of  the  United  Kingdom  or  any 
part  thereof,  or  of  Canada  or  any  part  thereof,  ot  of  any  dominion,! 
possession  or  colony  of  Her  Majesty,  or  the  impression  of  any  such 
seal,  or  uses  any  such  seal  or  impression,  knowing  the  same  to  be  so 
counterfeited.    E.S.C.,  c.  165,  s.  4. 

420a  Ccmiterfeittav  ■«•!>  of  eonrts,  rcflatiT  eflleas,  «te. — Every 
one  is  guilty  of  an  indictable  offence  and  liable  to  fourteen  year^' 
imprisonment  who  anlaw|Villy  makes  or  counterfeits  any  seal  of  a 
court  of  justice,  or  any  seal  of  or  belonging  to  any  registry  office  or 
burial  board,  or  the  impression  <Jf  any  such  seal,  or  uses  any  such 
seal  or  impression  knowing  the  same  to  be  counterfeited.  E.S.C., 
c.  165,  ss.  35\38and43. 

427*  Valawftilljr  prlntlnc  proetomntloa,  ete. — Every  one  is  guilty 
of  an  indictable  offence  and  liable  to  seven  years'  imprisonment  who 
prints  any  proclamation,  order,  regulation  or  appointment, -or  notice 
thereof,  and  causes  the  same  falsely  to  purport  to  have  been  printed 
by  the  Queen's  Printer  for  Canada,  or  the  Government  Printer  for 
any  province  of  Canada,  as  the  case  may  be,  or  tenders  in  evidence 
any  copy  of  iany  proclamation,  order,  regulation  or  appointment 
which  falsely  purports  to  have  been  printeid  as  aforesaid,  knowing 
that  the  same  was  not  so  printed.     B.S.C.,  c  165,  s.  37. 

488*  —mUmm  t«i«vMaM  !■  teta*  ■»»«. — ^Every  one  is  guilty  of  an 
indictable  offence  who,  with  intent  to  defraud,  causes  or  procures  any 
telegram  to  be  sent  or  delivered  as  being  sent  by  the  antnority  of  any 
person,  knowing  that  it  is  not  sent  by  such  authority,  with  intent 
that  such  tetegram  should  be  acted  on  as  being  sent  by  that  person  h 
authority,  and  is  liable",  upon  conviction  thereof,  to  the  same  punish- 
ment as  if  he  had  forged  a  document  to  the  same  effect  as  thai  of 

^he  telegram. 

♦*■         '  •  \ 

430*  HcMdiBC  <Ma«  tciecMBu,  •»  u«««i«. — Every  one  is  guilty  of 
an  indictable  offence  and  liable  to  two  years'  imprisonment  who,  with 
intent  to  injure  lor  alarm  any  person,  sends,  causes,  or  procures  to  be 
sent  any  telegram  Or  letter  or  other  message  containing  matter 
which  he  knows  to  be  false. 


rMsMalaat  I 


480*  rMsMai^t  «•■«•<  bask  ■•tes.^^Every  one  is  guilty  of  an 
indictable  offence  And  liable  to  fourteen  years'  imprisonment  who, 
without  lawful  authority  or  excuse  (the  proof  whereof  shall  lie  on 
him),  purohaaes  or  receives  fh)m  any  person,  or  hat  m  his  oustody  or 


(I)  R. 


V.  Holden,  2  Taunt.  334  ;  R. «  R.  134. 


■S 


'Sin^."  .    t  ••  »'        '    ^  i 


li'^'A  •Mri^tt^frfJ)'  *vi  «u-.at*A^^/(^^^ 


"sfs  "fi^^^'i-      f       '/| 


INSTRUMENTS  OP  FoBaKBY.  4,, 

Of  an  indictable  offence  who^^  Sr"nC*'^'!l-"/~^^«^  «°«  «  guilty 
ful  authority  or  excuBe,  makes  or  ex^,ul  'f'''"*^  ^""^  without  law 
en^,  in  the  name  or  on  U.e  Lcount  of  ™^''  "'S^^'  accepts  or 
cu?^  or  otherwise,  ant  documbnt  "  *  L*"other  P^'-so".  *y  l>r^ 
such  document  knowing  it  to  K^„h„  *^®'  "««  «f  o^  uttere  Zv 
or  endorsed  and  is  liabfe  to  thrsLTnu^^r"'!^'  «'^"«'''  ^^'^  P^d 
juclrdooumrint.    E.S.C,  c.  165,  Tao  P""'''*°^«'»t  «« «  ho  had  fofged 

For  definition  of  «  docwm^./  "  see  articfe^  19  ante. 
482.  W.!.,  .^  ft„,j^  »Mtr.B«„g    ., 

ing  the  wifl,  codicil,  or  testamenteX  wSf*  ""^  ^^^^irustration,  "know 
or  letters  of  admini^trationTerS^tteS'K"^'^'^'^  ^"c'^  probaT^ 
the  probate  or  letters  of  administrawin  ..  i^  ^""l^^^^  «»•  knowing      ' 
any  fate^  oath,  affirmation, TraffldavU     or  ^"^  °^*'*'"«d  b? 


_juelrd 


^  g.)  attempts  to  do  any  such  thing 'aa  afo«said 


RSC.,c.  166. 


„  J'^Mmperial  Statute.  24-25  Vict  o   98    .  i»    • 

arucie,  except  that  it  contains  thfwU^^  '^Tn^  S«,^-..^f-'  -  this 


I  ■  ... 


PART    XXXII. 

-      PBEPARATIOlf  FOR  FORGERY  AND   OFFENrP^« 
RESEMBLING  FORGERY     "^^^^^^^ 

siot^fr;  '^"(^^to^Zr^^?^'  ^^  *he  following  expres- 
(a.)    "Exchequer  bill  oaner  "  «.-„ 

SiP^P?'"  ««thonty  foi  t^e^purn^*^  ^"^  P»P«r  provided  by 
bilb  exchequer  bonds,  notes  JS^r^  ^'"^i  "^  ««  exchequer 
t.oned  mseotio,,  four  h'und^  and  tweSy°'  '''^''  ^"'^"«'*  S- 

.«2;?ri;^orre\E;;r^*»LS^rP^°^'dedbythe  rm>.er 
purpose  connected  with  the  public  ,^Venng°L_ 


Ifc.l.      A'iUi'jfV,.*.,*!.')    l^.-,-« 


iSfg'M*..   ','i 


ij!^s^*i*'»rt«r-|^i»-fn^5''l«f^l^sSV^<S^w>-|*(^a^i#^V 


g^jf^fe"^"!- 
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484*  iMstrameata  of  roivcry. — Every  one  is  guilty  of  an  indictable 
offence  and  liable  to  fourteen  years'  imprisonment  who,  without  law- 
^     ful  authority  or  exevae  fthe  proof  whereof  shall  lie  on  him)— 

(a.)  makes,  begins  to  make,  uses  or  knowingly  has  in  his  posses- 
sion, any  machinery  or  instrument  or  material  for  making  exchequer 
bill  paper,  revenue  paper  or  paper  intended  to  resemble  the  bill  paper 
of  any  firm  or  bod^^  corporate,  or  person  carrying  on  the  business 
of  banking.    RS.C.,  c.  165,  ss.  14,  16,  20  and  24  ;  or 

(6.)  engraves  or  makes  upon  any  plate  or  material  anything  pur- 
porting to  be,  or  apparently  intended  to  resemble,  the  whole  or  any 
part  of  any  exchequer  bill  or  bank  note.  R.S.C.,  o.  16S,  ss.  20,  22 
and  24 ;  or 

(c.)  uses  any  such  plate  or  material  for  printing  any  part  of  any 
such  exchequer  bill  or  bunk  note.    RS.C,  c.  l^j^as.  22  and  23  ;  or 

(d.)  knowingly  has  in  his  possession  any  mid^ffllte  or  material  as 
aforesaid.    S.S.C.,  o.  165,  ss.  22  and  23  ;  or        .  -^ 

(«.)  makes,  uses  or  knowingly  has  in  his'pdsattision  any  exchequer 
billpaper,  revenue  paper,  or  any  paper  intended  to  resemble  any 
bjl^^per  of  any  firm,  body  corporate,  company,  or  person,  carrying 
on  tW  bumness  of  banking,  or  any  paper  upon  whion  is  written  or 
printed  the  whole  or  any  part  of  any  exchequer  bill,  or  of  any  bank 
note.    RS.O.,  o.  165,  ss.  16,*  16,  20  and  24. 

(/.)  engraves  or  makes  upon  any  plate  or  material  anything  in- 
tended to  resemble  the  whole  or  any  distinguishing  part  of  any 
bond  or  undertaking  for  the  payment  of  money  used  by  any  domi- 
nion, colony  or  possession  of  Her  Majesty,  or  by  any  foreign  prince 
or  state,  or  by  any  bodjr  corporate,  or  other  body  of  the;like  nature, 
whether  within  Her  Majesty  s  dominions  or  without  RS.C,  c.  165, 
B.  25 ;  or 

(^.)  uses  any  such  plate  or  other  material  for  printing  the  whole 
or  any  part  of  such  bond  or  undertaking.    RS.C.,  o.  165,  s.  25  ;  or 

(A.)  knowingly  offers,  disposes  of  or  has  in  his  possession  any 
paper  upon  which  such  bond  or  nndertaking,  or  any  part  thereof, 
has  been  printed.  .  RS.C,  o.  166,  s.  25. 

Before  a  forged  note  was  Orst  presented  at  the  Bank  of  England,  that  establish- 
ment had  ftvely  circulated  its  notes  for  more  than  sixty  years ;  no  attempt  to 
imitate  its  paper  being  made  during  all  that  time. 

The  man  who  led  the  van  in  this  line  of  wrong  doing  was  Richard  William 
Vaughan,  a  linen  draper  in  1758.  If  Vaughan  had  not  shewn  how  easily  they 
coi^d  be  counterfeited,  there  is  no  knowing  how  much  longer  bank  notes  might 
hare  remained  tna  fW>m  imitation. 

After  the  Vaughan  forgeries  came  those  of  a  clever  engraver-  named  John 
Mathison.  He  fbrged  a  number  of  Bank  of  England  notes ;  the  paper,  engraving, 
water-mark  and  general  appearance  of  the  counterfeits  being  superior  almost  to 
the  genuine  notes.  He  Was  in  the  habit  of  procuring  notes  from  the  bank,  in 
order  the  more  accurately  to  copy  them.  He  was  very  incautious  and  his 
flrequent  visits  to  the  bank,  with  other  circumstances,  created  a  suspicion  thit 


"^'1 


A,    tr>-<"f «  »>  w  *vl 


?"'.  -^  ■"'-  ■*^/!,4S»«W«#^f<'?^ 
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he  niight  be  connected  with  »>.  *  ^^^ 

■into  the  presence  of  tn.w!„'^"'?""«'';  anrhi'next  d„Th  ''"°*'«'l«e  of 
ffuestions.  and  watching  hio^*^'*"^  °^  ''•o  bank  HaJLv^^J'^  ^^s  decoyed 
Ae  street    He  wS  ri,  Lh''''"''!'  *>«  "ised  a  WiSow'T* .  ^°  *"swer  any 

of  England,  after  ths  date    !S?L ?„^  """^  two  pound  Stt'^K^'e  «"  "»« 
.nd  purposely  constructSS'^k,:;'}. '°  P-^^^"'  '•°'-»«"es,  beSd'onV Je'c^"'' 

wJ^S;'"  to"the  ?rt'1rn'^/"tH''«"  ^^  "hort  of  success  ow 

of  crime;  but  that  te^A"'  "'*'  P^^'shment  is  not  f  «"^' >  ^'  "'  '"'  *>««« 

them  for 'being  bad.. ^  '«"'^''  "«"  '«  be  good  is  mo^' effuaf  ^hf^^"'*"'" 

At  iho  k..  •     ■  "  punish 

At  the  oeffinnintr  nr  iko 

the  bank  examination,     „  /?'  *  P^^P""  "f  «ttornev  wh^i  three-per  cents.    He 
Md  the  onirpla„°»"h'ieJ"''|f,  management  of  the^ru^f  s*1^5?S?  '^«  ^-^eal  o^- 
mto  chancefy.    F«u„tSl>v  .^  *"  ^"^^  "»«  executors  wis  t^?h   ""''"!">«  «™8«; 


_«! 


*k 
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S40.  HtMkiiac  by^  plckioefcs,  «te. — Every  one  is  guilty  sof  an  indic- 
.„    table  oflfence  and- liable  to  fourteen  years'  imprisonment  who,  by 
.    means  of  any  picklock,  false  key  or  other  instroment  steals  anything 
from  any  receptacle  for  property  locked  or  otherwise  secured. 

347«  simUbc  ntaaiateetares,  etc. — Every  one  isguiltyvof  an  indic- 
table offence  and  liable  to  five  years'  imprisonment  who  steals  to 
the  value  of  two  dollars,  any  wppllfin,  linen,  hempen  or  cotton  yarn 
or  any  goods  or  articles  of  silk,  woollen,  linen,  cottbn,  alpaca  or  mohair' 
or  of  any  one  or  more  of  such  materials,  mixed  with  each  other  or 
.  mixed  with  any  other  material,  while  laid,  placed  or  exposed 
during  any  8ta«e,  process  or  progress  of  manufacture,  in  any  build- 
ing, field  or  other  place.    E.S.C.,  c.  164,  s.  47. 

84S.  FrandnlenUjr  dtapoalnv  of  ««ods  •atnutcd  for  mannfHctnre.- 

Every  one  is  guilty  of  an  indictable  offence  and  liable  tg  two. years' 
imprisonment,  when  the  offence  is  not  within  the  next  preceding 
section,  who,  having  been  intrusted  with,  for  the  purpose  of  manu- 
facture or  for  a  special  purpose  connected  with  manufacture,  or  em- 
ployed to  make,  any  felt  or  hat.  or,|o  prepare  or  work  up  any 
woollen,  linen,  f^iptian,  cotton,  iron,  leather,  for,  hemp,  flax  or  silk 
or  any  such  materials  mixed  with  one  another,  or  having  been  so 
intrusted,  as  aforesaid,  with  any  other  article,  materials,  fabric  or 
thing,  or  with  any  tools  or  apparatus  for  manufacturing  "tlBS  same 

fraudulently  disposes  of  the  same  or  any  part  thereof.  E.S.C  c  16*4 

-    ■  8. 48.  .  ^  •  •  '  .  ' 

849.  stMUiic  Awm  akipa,  wharrM,-  *«.— Every  oue  is  guilty  of 

>.    an  indictable  offence  and  liable  to  fourteen  years'  imprisortment 
who— • 

la.)  steals  any  ^oorfa  or  merchoAdisiva  any  vessel,  bafge  or  boat 

,    of  Any  description  whataoeyj[fcj|»  any  ha,y©p  Gr  in  any  port  of  entry 

or  dtecbarge,  br  upon  any  navigable  riVer  or'carial,  or  in  any  creek 

or  basin  belonging  to  or  communieating  with  ietny  such  haven,  port 

river  or  can^  ,-.,  or  ~*       '  ' 

(6.)  steals  any  goods  or  merchandise  iWm  any  dock,  wharf  vr  quay 
adjacent  to  aqy  such  haven,  port,  river,  carnal,  creek  or  basin.  ESC 
c.  164.  s.  49.-  ■      A)     ••  ^  •     '  .    •  •  •' 

This  article  is  to  the  same  effect  as  section  63  of  24-25  Vic ,,  c.  90 

It  appears  thtft  the  "goods"  or  "merchandise"  mentioned  in  this  article 
mean  such  goods  and  merchandise  as  are  usually  lodged  in  vepsels  or  on  wlmrves 
■    or  quays.  (I)    The  luggage  of  a  passenger  going  by  steamboat  is  within  the 
enactment.  (2) 

The  words  of  the  article  are  "  in  any  vessel,"  etc. ;  and,  therefore,  in  order  to 
brmg  an  offender  within  its  term?,  it  \Kill  be  immaterial  whether  or  not  tlie 
defendant  has  succeeded  in  getting  the  goods  away  from*  the  ship,  if  then'  has 
been  a  sufllcieut  asportation  to  constitute  theft ;  but,  in  order  to  bring  n  case 
■within  clause  (ft)  of  the  article,  it  will  be  necessary  to  prove  more  than  a  simple 


(1)  R.  V.  Grimes,  Post.  7»  n  ;  R.  v.  Leigh.  1  Leach,  52.' 

(2)  R.V.Wright,  7  C.4  P.  159.  . 


theft;  for  the  won 
be  an  actual  remc 
the  case  of  an  ind 

8SO.  siMUfi 

and  liable  to  sevi 
c  81j  8.  36  (c). 

See  article  3  (dd 

891.  StMlln, 

offence  and  liable 
in  or  from  any  ra 
w-^ehiclpofan^ 

be  w^ole  offen 
:  in  #  venJict  oi 

3S2.  SieMiBs 

steals,  or  unlawfu 
thing  deposited  in 
and  liable  on  sup 
not  exceeding  one 
and  for  a  subsequi 
imprisonment  wit] 

358.  DMtroyli 

conceals  or  obliten 

:  valuable  security,  u 

.document,  for  anv 

offence  and  Hable  t< 

document,  aecurity 

See  arli(3e  3  (»),  <Ai, 

goods,"...documentof 
security. 'V  .  , .    • 

,/    fi^e  stealing  ot  testai 

■'  documents  oftiye  to  la 

oecuments  under  artici 

8S4.  riA«diiiMit 

of  an  indictable  offen 
fof  any  fraudalent  p 
thing  capable  of  bwn 

of  an  indictable  offen< 
having  obtained  ^Isei 
which  if  done  in  Cam 
property  into  or  lia«  t 

„„'^^'*  article  is  to  the  « 
«rde(liiitlonof"properl 

(h  Arch.  Gr. >!.  4  Bv. , 


iM.  «i 


'•■-*: 


■a    / 


,,      >  ■"  y  ^^j''>"C'"<^y 'Si^^Af'g^^sfa^^^^^m^M 


STEALING  WRECK..  ,  .  gjg 

6"  micle  3  Mi,,  ,„;,,  ,„  ,j,  ,,„_.,,^_^  or  ..wreck." 

oflfence  and  liable  to fourt^;^:"?!!,'!.*'"^  «guiltyofan  indictable 
in  or  from  any  railway  sSorLiSFn™""™;"*  ^^«  «*««>«  ««ytSnff  ^ 
<^iehiclp  of  any  kind  on  any  Tall^l^"^'  ^''^'^'^  '*°>'  «"gine,teS 

jJK^he  w^ole  offence  be  not  dpovp^i   f  »,„  • 

Steals  or  unlawfully  injuresTr^Z^vera'Tv'^r '"TJ'^*'^  °°«  ^^o 
Sh  ?  K?^*^  ^"^  «^  °«ar  any  Man  '/™L?.'^^!,^''««'  article  or 
rf  i^^.°"  supimaiy  conviction  for  !Tr«f  ^"''*^  ''^*"  «ff«°«e 
not  exceeding  one  hundred  doJlare  or  to  £W™  **fu'^''^  to  a  penalty  . 
?.;lif  »^°b«equent  offence  ^he  im^  ,^^K"^''  "^^"^^""^^^t" 
impnsonment  with  hard  labour.    bS,?T64  s  98  "''*°*^^ 

conceabor  obmrX:n7do"ct;7en^^^^^^  who  destn,y«,  cancefe, 
valuable  tecurity,  <es^ain«itor«  iwtllJ®  ^  «*^»  o^  lands,  or  any 
document  forjjny  fSeKj^S '  I" 'jSr'' .'^"^^  -  -^ 

documentsunderarticles'ijff'    5  *'»'•='«  ^S*.  and  of  judicial  ir  official 

854.  »*AwiBiMi»  «,ae^,_-_.  ^-  V  '  V,       '"    '"   .- 

Of  an  indictable  offence  and  iSble  to'^T'*''     .  •''^'^  ««®  »  guilty 
for  any  fraudalent  purposJ  S  «^^    ^''^'^  ^mpriaonment  who 
thing  cajwble  of  r«Vffin"T****^  ' 


(f)  Aircfr.  Cr.  PI.  4  gy.  471  ' 


~"V, 


**-.■ 
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See  article  314,  ante  as  to  receiving  in  Canada  goods  stolen  or  obtained  out 
of  Canada,  by  any  iadictable  ofTence. 

3{S6«  S««aUn«  tblnca  ilot  otherwise  provided  fli»r. — Every  one  is 
guilty  of  an  indictable  offence  and  liable  to  seven  years'  imprison- 
metftwho  steals  anything  for  the  stealing  of  which  no  punishment 
is  otherwise  provided  or  commits  in  respect  thereof  any  offence  for 
which  he  is  liable  to  the  same  punishment  as' if  he  had  stolen  the 
same.  ^ 

M.  The  offender  is  liable  to  ten  years'  imprisonment  if  he  has  been 
previously  convicted  of  theft.    B.S.C.,  o.  164,  ss.  6,  6  and  85. 

See  article  628,  post,  as  to  requirements  in  indictment  charging  t  P»evious 
conviction,  and  article  676,  pofl,  as  to  procedm^  thereon. 

SdT*  AddlUonal  panlsbmea*  wtaea  VMlae  exceed*  two  bMiidr«i 
doitare. — If  the  value  of  anything  stolen,  or  in  respect  of  which  any 
^offence  is  committed  for  which  the  offender  is  liable  to  the  same 

Suniflhment  as  if  he  had  stolen  it,  exceeds  the  sum  of  fwo  hundred 
oUars  the  offender  is  liable  to  two  years'  imprisonm«i|f 
to  any  punishment  to  which  he  is  otherwise  liable  for 
E.S.O.,  c.  164,  s.^6.  ^  >^, 


i  addition 
ach  offence. 


PAET    XXVII. 

OBTAININa    PROPERTY    BY    FALSE    PRETENSES 

AND  OTHER  CRIMINAL  FRAUDS  AND 

DEALINGS  WITH  PRQPERTY. 

FALSE  PD^ETENSES.  ' 

SS8.  Besaktioa.— A  false  pretert|»4i^a  representation,  either  by 
words  or  otherwise,  of  a  matter  of  fact  either  'present  or  past,  which 
fepresdntation  is  known  to  the  person  making  it  to  be  false,  and 
which  is  made  with  a  fraudulent  intent  to  induce  the  person  to  whom 
it  is  made  to  act  upon  such  representation. 

2.  Exaggerated  commendation  or  depreciation  of  the  quality  of 
anything  is  not  a  false  pretense,  unless  it  is  carried  to  such  an 
extent  as  to  amount  to  a  fraudulent  misrepresentation  of  fact. 
_  3.  It  is  a  question  of  fact  whether  stach  commendation  or  depro- 
ciatiotv.  does  or  does  not  amount  to  a  fhradulent  misrepresentation 
offkot. 

The  abovetrticle  iff  In  the  exact  words  of  section  270  of  the  English  Draft  Code. 

dOV*  PaMlsbaieat  f»r  oktelatav  hy  Iktoe  preteaeee- — Every  one  is 
guilty  of  an  indictable  offence  and  liable  to  three  yeais'  imprisonment 
who,  with  intent  to  defraud,  by  any  false  pretense,  either  directly  or 


w.i;;^%i^\MfkVf^^^*#sf#:V*'' 


iW«.i:\t.Uit' 


KW  '    >^?f^|«?»§Yi  ™ 


tfti'ough  the  mec 
obtains  anythin 
capable  of  beini 
himself.    ItS.c' 

As  stated  by  the] 
provisions  to  this  oi 
much  the  same  as  i 

The  distinction  I 
or  the  thing,  in  ques 
person  obtaining  it. 
an  mtention  to  par( 

.throU&M-  the  fraudu] 
mtendlng  to  pass  the 
only  for  obtaining  th 

The  cases  ohwidyi 
,         a  general  authority 
master's  property,  ui 
sentaUonsastothere 
hy false  pretenses;  t 

.^i?»  precluded  from 
:t,  the  offender  thus  ot 
consented  to  nor  auth 

To  con'sUtute  the  c 
tolso  Statement,  which 
or  which  represents,  a 
happened  or  has  not 
tjme  of  making  the  fal 
U«£««ls«n  question  m 
the /Use  representation 

Ifa  man  represents  a 
and  so  gets  the  monej 
*eing  frtr  the  jury  to  « 

"  •  ,h"<l  guilty  knowle 
hQt  the  pretences  used 
Instance,  there  is  a  fah 
that  he  18  sent  by  some 
upon  the  ftith  of  what  h 
aheneat  society  obtains 
wrta,nmn.ount,Mceedir 
"«'ety|»);  or  where  m< 
forth  false  stetemente  as 

'  White  V.  Garten,  f 

J  Sr^"  v^Hoyiand. 

j*  Reg.  V.  Priilce,  L.  R 

(»)  The  offence  "  Is  con' 

Beg  V  Kerrigan,  i,;4«««3 
«  9  J-  Francis,  L.  R  2 
M«"8S.Gr.3Ed.289 

I'O)  Reg.  V.Jones,  IDen 
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FALSE  PRETENSES. 


The  cases  alreadycitedund«r  IK    i,    .         ^'   '' 

sentaUonsTC  the  ~^rjL".  '°**^°°<'«P«on  S Sent  it  '  h"""^  P*'^«  *"h  his 
by  false  pretiVes  ;Tutf?f1C'''  ^"^^  "  "oS^to  be"s?Xn  V"'^!  '^P'^ 
heing precluded ^m^JlLJ^^ •.^"?°'-  having  only  a  limft^®"' ^?' "Stained 

10  COnstitUtn  «>>o  «_:_-      -     .  "'    ' 


To  constitutfl  J~'"u«  wiin  u.  (4)  -~'  ««» r 

o^wi^ftSiS'^-^-^^^^^^  •"-  '>« .-  •;  a 

happened  TC  Jf^t^L^V^^  ''appened  or  exS  J?«^  Yk'''*'''  ^°«»  °ot  exist 

Wm'^of  making  ?he/alJ".^'  2'  the  offender  SSt  TnT"»  T'"'^''  has  not 

DQt  the  pretenc«»^S  wtr^f  the  *'"*'"y  °f  such  act  ■  <7  1 1"®  he  diVthe 
Instance,  there  Ua^J^®". 'he  means  of  obtain^  VhV  *"**  "  whether  or 

'thfilhe^ss^ShysomenaS?'"  ''''«™  «  J^^Sn  gges  to'TS^'^y"  '8)  ^or 
upon  the  fiiith  of  whafhJ^"'"'*'"  ""stomer  f&r™ch  a^  .?.  t  "''"P.  «""1  ««ys 
«  heneflt  society  obSSsm^^at'  ?'^  '"""'«*' '»  him?  or  where  .hf  *"''■'  '"''"h, 
Mrtain  amount,  Sdfna^K!^  ^""^  °"«  "fits  members  hi  «„"*'  secretary  o( 


11  Whi^ain^^^^^^^  -n.  27,  ..,,. 

S  Rn""*"  lL?°y'"d.  6  Bx?h  70  ■  ft  f  r/''™^'''  2  Oon.  G.  C  59 

,  (6)  Reg.  V.  Woolley,  I  Den  G  r  «o    n  "^^  ''■  *'"*^™'h 

S  L"TS- 3. Ed.  289  n.  ''•''*• 
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Pen.  G.g'.  551. 
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or  where  A  ,  the  accused,  falsely  represents  that  he  is  connecleicl  with  B.,  a 
person  of  known  opulence,  and  on  the  faith  of  such  representation  obtain?  for 
himself  property  (l|  ;  or  where  C,  by  fraudulently  pretending  that  a  genuine 
£  I  Irish  bank-note  is  a  £b  note,  obtains  from  O.  the  Aill  value  of  a  £5  note  in 
change  (2)  ;  or  where  E.  with  intention  to  defraud  pays  for  goods  by  a  cheque, 
stating  that  he  wisl^gs  to  pay  ready  money  for  them,  but  knowing  at  the  time 
that  he  has  only  .a  nominal  balance  at  the  bank  on  which  the  cheque  is  drawn, 
that  he  has  no  power  to  overdraw  his  account,  and  not  intending  to  pay  money 
in  to  meet  the  cheque.  (3) 

There  must  be  a  knowingly  false  statement  of  a  supposed  by-gone  or  existing 
fact  made  with  intent  to  defraud,  and  an  obtaining  of  the  money  by  means  of 
that  represontatlbn  (4).  A  mere  representation  as  to  some  future  fact  or  a  false 
promise  })y  the  party  charged,  that  he  will  do  or  means  to  do  a  particular  act, 
will  not  suiuce  to  constitute  a  false  pretence  ;  (5)  unless  it  be  conjoined  with 
a,i^lse  pretence  as  to  an  existing  fact.  (6) 

It  is  sometimes  difficult  to  distinguish  between  a  mere  breach  of  warranty  or 
a  false  representation,  for  instance,  as  to  the  profits  of  a  business  and  the 
statutory  offence  of  obtaining  or  attempting  to  obtain  money  by  false  pretences. 
It  was  held  in  the  case  of  Reg.  v.  Bryan  that  if  goods  of  a  certain  kind  be  sold 
undef  a  misrepresentation  knowingly  made  as  to  their  value,~'though  not  of  a 
definite  fact, — the  statutable  offence  of  obtaining  money  by  false  pretences  will 
not  have  been  committed.  "  The  legislature,"  observed  Lord  Campbell,  C.  J., 
"  could  not  have  intended  to  make  it  an  indictable  offence  for  a  seller  to  exag- 
gerate the  quality  df  the  goods  he  is  selling,  any  more  than  to  make  criminal 
the  act  of  a  purchaser  who  strives  during  the  bargain  to  depreciate  their  quality, 
and  so  induces  the  seller  to  part  with  the  goods  at  a  lower  price."  (7)  And 
Coleridge,  J.,  expressed  himself  similarly.  "  It  is,"  he  said,  "  a  safe  rule,  that 
where  the  false  representation  applies  merely  to  the  quality,  and  is  In  the  nature 
of  exaggeration  on  the  one  hand,  or  depreciation  on  the  other,  which  may  take 
place  between  parties  even  in  tolerably  honest  transactions,  the  statute  does  not 
apply." 

Where  a  manufacturer's  foreman  who  was  in  the  habit  of  receiving,  from  his 
master,  money  to  pay  the  workmen,  obtained  from  him, — by  means  of  false 
written  accounts  of  the  men's  earnings,— more  than  the  men  had  really  earned 
and  more  than  he  paid  them,  the  judges  held  this  to  be  within  the  statute ;  tlicy 
said  that  all  cases  where  the  false  pretence  creates  the  credit  are  within  the  act ; 
•nd  here  the  defendant  would  not  have  obtained  the  excess  over  what  was 
really  due  to  the  workmen  were  it  not  for  the  false  pretence  made  by  the  false 
account  delivered  by  him  to  the  master.  (8) 

ItwasA^.'s  duty  to  ascertain  daily  the  amount  of  dock  dues  payable  by.B.,  his 
master,  and  to  apply  to  C,  his  masters'  cashier  for  the  amount  and  then  pay  it 
in  discharge  of  the  dues.  On  one  occasion  by  falsely  and  knowingly  repre. 
senting  to  C.  that  the  amount  was  larger  than  it  really  was,  A.  obtained  from 
C.  this  larger  ajnount,  and  then  paid  the  real  amount  due  appropriating  the 
difference  to  his  own  use.  Held,  not  larceny,  but  obtaining  money  by  false 
pretences.  (9) 

A.  obtained  goods  by  falsely  stating  that  he  wanted  them  for  B.  who  was  a 

I . ^ a 

(1)  Reg.  V.  Archer,  Deairsl.  449. 

(2)  Reg.  V.  Jessop,  Dearsl.  A  B.,  442.  See  also  Reg.  v.  Evans,  Bell  C.  G.  187. 

(3)  Reg.  v.  Hazelton,  L.  R.  2  C.  G.  134. 

(4)  Reg.  v.  Welman,  Dears.  198  ;  Reg.  v.  Hewgill,  Dears.  315  ;  Reg.  v.  Bulmer, 
L.  A  C.  476  ;  Reg.  v.  Oiles.  L.  A  C.  502. 

(5)  Reg..f.  Johnson,  2  Moo.  C.  1}.  254. 

,  '(ei  Reg.  v.  Jennison,  L.  &  C.  157.  < 

(7)  R.  V.  Bryan,  Dears.  A  B.  265. 

(8)  R.  v.  Witchell,  2  East,  ft  C.  830. 

(9)  R.  v.  Thomps^  L.  &  C.  2J3  ;  32  L.  J.  (M.  C.)  57. 
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(8)  R.  V.  Grabb,  1 1  c 
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Obtaining  as  a  loan.-fmm  th«  h  .        sumcient  false  pretence.  ( I ) 

i>e  paid  at  the  bank  the  n«.  l^^®  ^*''«  '»  »•  for  the  price  of  >hi     h"*^""  ""d 

""  •"  "•"' "" .  JiS.tL'^it^fr  -^  -XSrr" 


"» 'aiw  pretence.  (3)  '*u^nwins  [ 

ftlse  p^^l^cel  ?4?  ''  '  '•  ""'y-     *«'  rightly'SnSd  of "m^" =1':?^'^-^°""^. 


^^w.  right,,^oonrjrobSi;r.t??^ 
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He  then  struck  oTofthl«°'5"y'^«8'«>yed.  when  anoth'pr  »  "^P^sented  that 
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uncertain  01*  double,  Mt  in  eOect  charged  that  A.  obtained  the  order,  and,  by 
presenting  it,  obtained  the  wheat,  by  false  pretences,  (t) 

An  indictment  containing  several  icounts  chaqped  A.  with  obtaining  money 
under  raise  pretences,  and  the  evidence  went  to  show  that^  had,  by  fraudulent 
niisreiH'esentations  of  the  business  he  was  doing  in  a  tradeTtaduced  B.  to  enter 
into  a  partnovhip)  agreement,  and  advanced  £500  to  the  concern ;  but  it  did  not 
appear  that  the  trade  was  altogether  a  Action,  or  that  B.  had  repudiated  the 
partnership.  The  question  being  whether,  upon  such  evidence,  the  jury  were 
bound  to  convict,  it  was  held  that  A.  was  entitled  to  an  acquittal,  as  it  was 
consistent  with  the  evidence  that  B.,  as  a  partner,  was  interested  in  the  money 
obtained.  (2) 

A,,  who  had  beeh  discharged  from  B's  service,  went  to  the  store  of  G.  and  D., 
and,  representing  himself  as  still  in  the  employ  of  B.,  who  was  a  customer  of  C. 
an4  D.,  asked  for  goods  in  B's  name,  which  were  sent  to  B's  house,  where  the 
prisoner  preceded  the  goods,  and;  asi  soon  -as  the  clerk  delivered  the  parcel, 
snatched  it  from  him,  saying,  ■<  This  is  for  me ;  1  am  going  in  to  see  B.  '^;  but, 
instead  of  doing  so,  walked  out  of  the  house  with  the  parcel.  Held,  that  A.  was 
rightly  9onvicted  of  obtaining  the  goods  fh>m  C.  and  O  ,  by  false  pretences.  (3j 

,  A.  obtained  a  coAt,  by  falsely  pretending  that,  a  bill  of  a  cpat  of  the  value  of 
148.  6d.,  of  which  48.  6d.  had  been  paid  on  account,  was  a  bill  of  another  coat 
o^tfbe  value  of  223.,  which  he  had  bad  made  to  measure,  and  that  iOs.  ouly 
due;  it  was  prpved  that  A's  wife  bad  selected  the  Us.  6d.  coat  for  him,  at 
lop,  subject  to  Its  fitting,  on  his  calling  to  try  it  on,  and  had  raid  4s.  6d. 
count,  for  which  she  received  a  bill,  in  which  credit  was  given  for  the 
I.,  so  paid  pn  account  On  A.  calling  at  B's  shop,  afterwards,  to  try  on 
joat,  it  was  found  to  be  too  small,  and  he  was  then  measured  for  one/. 
whidh  he  orda>ed  to  be  jnade,  to  cost  3?s.  On  the  daiy  named  for  trying  on  thisi 
secoiw  coat,  A.  called,  and  the  coat  was  fitted  on  by  B.,  who  had  not  bem 
preseit  on  the  former  occasion ;  and  the  case  stated,  that  A.,  on  the  coat  bei^g 
given  Vto  him,  handed  10s.  and  the  bill  of  parcels  for  the  Us:  6d.  coat,  sayLtag, 
"  Theito  is  10s.  to  pay,"  which  bill,  B.  handed  to  his' daughter,  to  examine,/and 
upon  tlat  A.  put  the  soat  under  his  arm,  and,  after  thd  bill  of  parcels  reffSrred 
to  haajtieen  handed  .to  him  with  a  receipt,  went  away.  B.  stated  that,  beljfevirig 
the  bilmof  parcels  to  be  a  genuine  bill,  and  that  it  referred  to  the  secona  coat 
which  va8  taken  away  by  A.,  he  ported  with  that  coat  on  payment  of  tue  IDs., 
which  (iherwise  he  should  not  have^one.  HM  that  there  was  evidence  to  go 
to  the  jiiry.  and  that  the  conviction  was  right.  (4)  ^  \ 
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on 
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i  to  B.,.  a  railway  pass,  representing  it  to  be  valid  in  the  hands  < 
'  to  be  transfecrable  but  as  a  matter' of  fact  it  was  not  tral 


A. 
believedl] 

but  onlyvood^to  carry  a  particular  person,'and  could  not  be  used,  by  I 
by  comnitting  a  fVaud  upon  the  railwtfy  company,  and  at  the  risk  of 
any  montent,  expelled  fW>m  the  train,  X-  was  held  guilty  of  obtainii 
pretenceswhe  money  paid  to  him,  by  B.,  for  such  pass.  (5) 

The  falsefepresentation  by  a  person  that  he  is  in  a  large  walV  0^ 
whweby  he;^iduces  another  to  give  him  goods,  is  a  false  pretenju, 
is  the  obtaining  a  loan  upon  the  8f»curitil"or  A  ^itee  lof  landi  by,  fM  i 
dulently  represAiiting'thtft  H  h6use  is  built  upon  it.  (7)  And  tbrcniqK 
on  a  note  made  in  favor  of  the  prisoner,  and  which  he  had  neg^i 
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(1)  Reg.  V.  CampbelH^S  U.  G  ,  Q.  B.  413. 

(2)  Reg.  V.  Watson,  U.  G.  L.  J.  73 ;  Dears.  &  B.  348 ; 

(3)  Reg.  V.  Robinson,  9  L.  C.  R.  278. 

(4)  R.v.  Steels,  W  W.  R.  341, 

(5)  R.  v:  Abrahams,  24  L.  G.  J.  325. 

(6)  Reg.  V.  Gooper,  L.  R.  2  Q.  B.  D.  510. 

(7)  Reg.  V.  Burgon,  2  U.  G.  L.  J.  138  ;  Dears.  &  B«  tl'  ;'^5  L.  J.  (M.  G.)  105  ; 
Reg.  V.  Huppel,  ^U.  G.  Q.  B.  281.  T 


l;27L.^.(M.G.)18. 
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tended  he  was  stil 
is  a  false  pretence. 

A  prisoner  who  ] 
which  he  produced 
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ftJse  pretences.  (?) 

Where  A.  IVaudu 
*.  5,  and  thereby  0 
was  held  guilty  of  , 
means  of  detection  i 
a  genuine  one.  (3) 
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«  false  representation 
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that  exaggerated  comn 
false  pretence,  unless 
fmtatton  of  fact.  Th 
?*"<'"l«nlly  represent! 
a  quahtyhttle  better  th 
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(1)  Reg. 

Q.B.I4. 

(3)  R.  V. 

(4)  R.  v; 

(5)  fleV: 
C.  418;  33 

(6)  R.  V. 

(7)  Reg. 
(8  R.  V. 

101 ;  R.  V. 
(9)  H.  V. 


V.  Lee,  23  U.  ( 
Dowey,  16  V 
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Jessop.  Dears, 
fiagg,  Bell.  C 
V.  SherwooA  1 
^•J.(M.G7i2! 
Poster,  L.  k,  5 
V.  Ardley.  L.  R 
Ball.,  G.  &  Mar. 
60S8,  Bell,  208 
Suter,  10  Cox,  I 
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raise  pretenceM?)*^^  '  '^"''^  y^'*"  ^^f"™.  was  held  gumyXbtSfng  b^ 
X.I^  LXlS^STTr  ^-^  ^--^  note  or.,  L  "'"'  ' 
a  genuine  one'l^  "'  "'°''  °"  '•"«  ^"^^  °^  "-  °^«  "«"i,£Xao^^^^  ^"^ 

Iff  ho'  ,  '  W^ltJ  WAS 

contained  18  cwt  aid  ^7  Z^'^^^'^  ""'y  '4'^t  %i  JDh'^K'"'  ^^"^ered  X? 
Inducinff  a  Derann  tn  k.,  '  pretences.  (5i  X 

a  quality  little  Ctfr  than  K™*'^''^"''  '5^'"«'  gold  4eC  in"!-  ^  <:''«'"  by 
representing  the  nualitv  oVfhf  l°'J^-''°°wing  «t  t  Jtimrtl-?!?''"  "  ^^^  o'" 
convicted  of  obtainZ„^°f   t®  chain,  it  was  held  that  T  i'"'J'°  ^"^  fa'sely 

«8  to  a  specific  Si?  wftSr.K^  ^^'^''f^  P'-etences-there  Ltf  l"''^  P''°P«'"'y  be 
tion  of  pSre  gold'^S  CcS^>^  ^7^      ^^--^edge  or'S^^tn^^ir^Z'C^^'. 

^^^^^^^l^^  wisely 

«c<!QmpanKAKn^«' ??*■*'««  P'^'enc^nd  isno['th«''i'"*'"'  ""»'  ''  '« 


|i|^««.  V.  Lee,  23  U.  G. 


!.  p.  340. 
^•344;37L.J.(M.C,52;R.v.Brady26UC 


^^  33  L.  J^  (M. 0^2?^'  *  ^-  25' ;  26  L.  J.  ,m.  C.)  81,  Reg.  v.  Lee  l.  4 
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Where  A  induced  B  to  buy  and  pay  for  a  cheese  of  inferior'  description  by 
■  making  the  wilfully  false  statement  that  a  tester  of  a  dilfereitt  and  supei-iur 
cheese,  which  he  produced  as  a  sample,  form^gd  part  of  and  had  been  taken  out 
of  the  cheese  which  he  so  induced  B  to  buy,  it'was  held-that  he  might  be  con- 
victed of  obtaining  money  by  false  pretences-  (I) 

A  person  who  sold  spurious  blacking  which  he  represented  to  be  "  Everctis 
Blacking  "  was  held  to  be  indictable  for  false  pretences.  (2)  ^ 

It  is  not  necessary  that  the  pretence  should  be  in  words ;  the  conduct  and  acts  ni' 
the  party  may  be  sulBoient  to  constitute  a  false  pretence,  without  any  vertal  repre- 
sentation thus,  giving,  inpayment,  for  goods  obtained,  a  cheque  upon  a  banker 
with  whom  the  defendant  has,  in  fact,  no  account  is  a  false  pretence.  (3)  But  if 
the  defendant  at  the  time  of  giving  the  cheque,  believes,  although  he  has  no 
accent  at  the  bankers  upon  whom  he  draws  the  cheque,  that  the  cheque  will  bo 
paid  at  that  bank  on  presentation  he  cannot  be  aonvicted  of  a  false' pretence. 
Thus  where  A  bought  a  mare  and  paid  for  her  on  Thursday,  by  a  cheque  drawn 
on  B.,  a  banker,  with  whom  he  had  no  account,  but  told  C,  flrom  whom  ho 
bought  the  mare,  and  to  whom  he  gave  the  cheque,  not  to  present  it  until  Satur- 
day, to  which  C  assented,  but  C,  nevertheless,  presented  it  on  the  same  day, 
Thursday,  when  it  was  dishonored,  and  it  appeared,  ft-om  the  evidence,  tiiat 
A  was,  on  Thursday,  in  daily  expectation  of  having  money  paid  to  him  which 
would  have  enabled  him  to  place  tfie  banker  in  funds  to  meet  the  cheque  on  the 
Saturday,  it  was  held  that  there  was  no  false  pretence.  (4) 

A  man  who  makes  and  gives  a  cheque  for  the  amount  of  goods  purchased  in 
a  ready-money  traitsactron,  makes  a  representation  that  the  cheque  is  a  good 
and  valid  order  for  the  amount  inserted  in  it ;  and  if  the  man  has  only  a  colo- 
rable account  at  the  bank  on  which  the  cheque  is  drawn,  without  available 
assets  to  meet  it,  and  has  no  authority  to  over  draw,  and  knows  that  the  cheque  be 
dishonored  on  presentation,  and  intends  to  defaud,  he  may  be  convicted  of 
.  obtaining  the  goods  by  false  pretences.  (5) 

A.  falsely  pretended  that  a  post  dated  cheque,  drawn  tfy  himself,  was  a  good 
order  for  £25  and  worth  that  amount,  whereby  he  obtained  from  B,  a  watch  and 
chain.  It  was  proved  that  before  the  completion  of  the  sale  and  delivery  of 
the  watch  to  A.,  the  latter  represented  that  he  had  an  account  with  the 
bankers  on  whom  the  cheque  was  drawn,  that  he  had  a  right  to  draw  the 
cheque,  and  that  it  would  be  paid  on  of  after  the  day  of  its  date.  The  jury 
found  that  these  representations  were  false  and  that  A  had  no  funds  to  pay  the 
cheque  and  had  no  reasonable  grounds  to  believe  that  it  would  be  paid.  Held, 
rightly  convicted.  (6) 


Fraudulently  offering  a  "  flash  note ' 
is  a  bank  note  is  a  false  preteqce.  (7) 


in  payment,  under  the  pretence  thai  it 

I 


A  person  who  fraudulently  obtains  goods  by  forwarding  to  the  vendor  the 
half  of  a  bank  note,  which  has  been  cut  in  two,  he  having  previously  parted 
with  the  corresponding  half  to  a  third  party,  is  guilty  of  obtaining  the  goods  by 
false  pretences  ;  for,  by  forwarding  the  half  note  he  represents  that  he  has  the 
corresponding  half  ready  for  the  vendor.  (8)  J 

Where  a  person,  at  Oxford,  not  being  a  member  of  the  University,  went,  for 
the  purpose  of  fraud,  wearing  a  University  commoner's  gown,  and,  in  this 


(2) 

(3) 
370; 

(6) 
(7) 


R.  V.  Goss,  Bell,  '."OS ;  29  L.  J.  (M.G.)  90. 

R.  V.  Dundas,  6  Cox,  380. 

R.  V.  Lara,  6  T.  R.  565 ;  R.  v.  Flint,  R.  &  R.  460.  R.  v.  Jackson,  3  Camp. 

R.  V.  Hunter,  and  R.  v.  Garter,  10  Cox,  642,  648. 

R.  V.  Walne,  1 1  Cox,  G.G.R ,  647.  / 

R  V.  Hazleton,  L.  R.,  2  G.G.R.,  134 ;  44  L.  J.  (M.  G.)  U.    / 

R.  V.  Parker,  2  Mood.  G.  C.  I ;  7  G.  4  P.  825. 

R.  V.  Coulson,  I  Den.  592  ;  19  L.  J.  iM.  G.)  182. 

R.  V.  Murphy,  13,  Cox,  298,  (Irish  G.  G.  R.J. 
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there  w"  a°^Mnn  °I  "^ja'Ding  money  from  R    h    r  ■ 
minister  of  AhSancThT/  ^•.^'•'«'"  'iving  «t  Hok^r*''^,!^  T^'^nding  that 
of  the  ereateTnCbTorXoi^'^l^-boMfiu^^^^  who  Ws  a 

arrangements  to  Dresent  nrL  °'^'.  ^^^  the  word  K„!i'^°'^"'«  Production 

the8uccessA,lcoSSoVran«'hff«''T«'^"''''^^^^^^  """^  ■»«'!« 

from  theentrancefeesof  c nm^.?^?*^  '^"''«'-a™nged  toffivn  .h  '*''  ""^  '"s.,  to 
Home  for  Destitute  rhLi^^^'^'""'"'  •a'^er  deductinVth»  ^®"'®  P^ceeds  derived 
that  he  had  i„s^r^2.Sf  i«^'""  ;  and  the  evideS^'^^^ 

^2.  £1,  lOs.,  for  the  most  wolTJ^''-  'ij«  ''"""wing  advertis«ma  ",  P'^'^^'Jed  was 
Home  for  Destitute  0™?^^!  1 .  K""^  B^'-nardo.  Proceedc  t„"  ^'  =7  "  Bernardo. 
Holt.  Trowbridge,  w;si:%iJP''a*etical  lists  wi'hTs   ,d  fn  L°  ^i:  "^''nardo's 

to^put  that  conSX- e^r-  '^  ^^^^ A^ZJ^Zl 
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master,  to  enable  him  To  thereby  pay  him  the  debt  owing  to  hiih  I>y  B.  Held, 
that  C.  could  not  bo  convicted  of  obtaining  the  malt  by  false  prdtences  with 
intent  to  defraud.  (I)  ~  "    ' 

The  fact  that  the' defendant,  at  the  lime  of  obtaining  goods  fiy  false  pretences, 
intended  to  pay  for  them  when  able  to  do  so,  alTords  no  defence.  (2) 

In  a  case  in  which  the  indictment  averred  an  obtaining  of  a.particular  sum  of 
money,  with  intent  to  defraud  the  prosecutor  of  the  same,  and  it  appeared  tlmt 
the  intent  was  to  defraud  him  of  a  part  only  of  that  sum,  the  rest  of  the  amount 
being  really  Hue,  it  ^as  held,  nevertheless,  thatUie  prisoner  might  be  con- 
victed. (3)  -^    ^  > 

On  an  indictment  for  attempting  to  obtain  money  by  falsely  pretending  ihnta 
ring  was  compost  of  diamonds  wh§n  in  fact  it  was  eomposefl  of  crystals,  it  was 
held  that,  to  shew  the  defendant's  guilty  knowledge  and  his  intent  to  defraud, ' 
evidence  was  admissible  of  a  false  pretence,  by  the  defendant,  on  a  prior  occa-  ^ 
sion,  to  another  person  that  a  chum  was  gold,j^afherea8  it  was  plated,  and  on 
another  distinct  occasion,  that  a  ring  was  of  diamonds,  which  it  was  not.  (4) 

Where,  on  a  trial  for  obtaining  by  false  pret&nqjp|'tbeverdict  was  one  of  guilty 
with  these  additional  words,—"  but  whether  therejwas  any  intent  to  defraucVthe 
jury  consider  there  is  not  sufficient  evidence  a«fllii|erefore  strongly  recommend 
the  prisoner  to  mercy,"  it  was  held  that  this  Wasiequivalent  to  a  verdict  of  not 
guilty,  as  it  negatived  one  of  the  most  material  iogt'edients  in  the  offence,  namely, 
the  intent  to  defhiiyl.  (5)  '  ., 

The  parting  with  the  money  or  goods  must  have  been  Induced  by  the  false 
pretence  ;  and,  therefore,  where  A.  made  false  representations  to  and  therpby 
induced  B.,  to  sell  him.  A.,  some  horses,  but  B.,  afterwards,  on  learniiig  the 
falsity  of  the  representations,  entered  into  a  new  agreement  in  wrilingV^tith 
the  prisoner,  it  waaheld  that  the  subsequent  dealings  repelled  the  idea  that  the 
pi'osecutor  had  parted  with  his  property  in  consequence  of  the  folse  pretefice.  (6) 


A.-was  charged  with  obtainmj|' from  B.,  a  fllly,  by  falsely  pretending  to  bea 
gentleman's  servant  and  to  ha.^Iive!a  at  Bream  and  by  also  pretending  that  he 
had  bought  horses  at  Bream  fair  •  it  Appeared  that  A.  bought  the  (Illy- of  B.  at 
the  price  of  jCII,  and- that  besides  making  the  above  false  pretences,  he  told  B. 
that  be  would  «ome  down  to  the  "  Cross  Keys  "  and  pay  him.  B.  stated  in 
,  evidence  that  he  parted  with  the  filly,  because  He  expected  A,  would  come  to  the 
"  Cross  Keys  '*  and  pay  him,  and  not  because  he  believed  that  A.  was  a  gentle- 
man's servant,  etc.  Held,  that  A.  was  entitled  to  an  acquittal.  (7) 

Where  A.  had  fraudulently  obtained,  fromB.,  sQmegfOods  on  approval,  and  had 
falsely  represented  to  B.  that  she,  A.,  was  the  daughter  of  a  Mrs  8.  A.,  ol  G. ; 
but  there  was  no  evidence  to  shew  that  B.  knew  Mrs  8.  A.  of  C,  or  that  the 
goods  had  not  been  delivered  to  A.,  before  she  made  the  false  representation,  or 
thot  the  goods  were  parted  with  by  B.,  on  the  faitB  of  the  false  representation, 
it  was  held  that  the  convictionof  A.  for  obtaining  the  goods  by  false  pretences 
could  not  be  sustained.  (8) 

Where  the  defendant  offered  to  pledge  with  a  pawnbroker,  a  chain  which  he 
falsely  represented  to  be  silver,  hut  the  pawnbroker  stated  that  he  advanced 
money  on  it,  not  in  consequence  of  defendant's  statement  but  in  reliance  on  its 
withstanding  a  test  which  he  himself  applied  to  it,  it  was  hold  that  the 

( h  R.  V  Williams,  7  G.  *  P.  334.  / 

(2)  R.  V.  Naylor,  L.  R,  I  G.  C.  R.  4  ;  35  L.  J.  (M.  C.)  61 

(3)  R.  v.  Leonard,  1  Den.  303  ;  2  G.  &  K.  514.  / 

(4)  H.  v.  Francis,  L.  R.,  i  C.  G.  R.,  1?8  ;  43  L.  J;  (M,  G.)  97. 

(5)  R.  V.  Gray,  17  Cox.  G.  G.  R.,  299. 

(6)  R.  V.  Connor,  14  U.  C.,  G.  P.,  529. 
(7)'  R.  V.  Dale,  7  G.  4  P.  352. 

(8)  R.  V.  Jones,  15  Cox,  G.  G.  R.,  475. 
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execution  of  a^oJtr^cthr^'"°°«<l  ^  and  U  wis  stS  'i'^  "*«'^^  --""ng  of  ^ 
the  obtaining  ofSly"  u„^'S°,»'>«  P-^rties  d^s'iSt  ^/""'"'^'ed  '"«'  the  '       • 
ind  ,n  R.  v.  Ahboturwas  JJ^f^P":? '«"'=«'•  •«  confom.^v  w^?h  W?"?  Punishment  ' 
reserved,  that  the  l^mZ'tsf'"  ""'^'"'ously  ^ Ihe^'udgos  S^f  ca2 
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purchaser,  on  the  faS>  of  h«  V-"'""^"'"  °"">«y  Cs  naid^hl  ^'^' '"  *'"'<='»      /  ' 
"POD  any  verbal  representa  fon-  f?°'^  contained  in  S,fJj,  Pagnuelo,  tie      / 
horse  should  not  comB  ifn  »«  -^*'  *"d  in  which  it  w«,  c?-  °°c"ment.  and  iKt  ' 

Page  would  rep,  rSe^'°*''at  it  ^«9  warranted  to  bfiT'\'2''  '^^'  •'" 'he        \  .    . 
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adduction  of  any  verbal  evidence  to  contradict  the  writing,  ahd  'especially  that 
part  of  it,  expressly  declaring  that  the  prosecutor,  Pagnuelo.  paid  the  money  on 
the  faith  of  the  warranty  conUined  in  the  writing  and  not  upon  any  verbal 
representations.  The  Grown  counsel,  however,  took  the  ground  that  the  writing 
ivas  a  part  of  the  alleged  fraud,  and  resisted  the  defendant's  counsel's  objection, 
which  was  overruled;  and  verbal  evidence  was  admitted  to  shew  JiiUW"  a/»a). 
that  the  defendant,  Page,  had,beroie  the  completion  of  the  sale,  and  before,  tho 
siRBinff  or  the  written  document,  represented  to  the  prosecutor,  Pwnuelo,  that 
the  horse  was  a  high  bred.  Past  trotting  horse,  called  "  Pnnee  VVittM,  well 
known  In  the  sporting  world,  and  upon, this  evidence  and  proof  of  some  other 
facia  'of  minor  importance  (including  evidence  that  the  horse  was  worth  from 
$80  to  J 110,  tfie  defendant,  Page,  was  found  guilty  and  sentenced  to  three 
years  imprisonment.  (1)  >.        /       ' 

If  the  false  pretence  be  in  writing  and  it  be  lost,,  it  may  bo  proved  by 
secondary  evidence.  (2) 

It  will  be  seen  by  aiiicle  616,  (par.  'i).  that  It  is  not  necessary  to  set  but  the 
false  pretences  in  the  indictment ;  I  ut  the  Court  may  order  the  prosecutor  to 
(Urnish  a  particular  thereof. 

800*  Ok«idal«v  •XM»U**  •t  tmImM*  aMyirttir  hy  fUa*  piratwee.— 

Every  one  •  ifl  guilty  of  an  indictable  offence  and  liable  to  three 
years'  imprisonment  who,  with  intent  to  deflraud  or  injure  any  per- 
son by  any  falsQ  pretence,  causes  or  induces  any  person  to  execute, 
make,  accept,  endorse  or  destroy  the  whole  or  any  part  of  any 
valuable  security,  or  to  write,  impress  or  affix  any  name  or  seal  on 
toy  paper  or  parchment  in  order  that  it  may  afterwards  be  made 
or  converted  into  or  used  or  dealt  with  as  a  valuable  security,  R.S. 
C,  c.  16'4,  s.  78: 

See  article  3  |ec.),  atUe,  for  deUnition  of  valuable  security. 
A  was  convicted  on  in  indictment  charging  him  with  falsely  pretending  to  B 
that  he  "  was  prepared  to  pay  him  £100,"  and  thereby  flraudulently  inducing 
him  to  "  make  a  certain  valuable  security,  to  wit,  a  promissory  note  with 
intent  thereby  to  defraud  B.*'  Held,  that  the  indictment  was  good,  as  it  must  be 
^  Uken  by  necessary  inference  to  allege  a  false  pretence  by  A,  of  an  existing  fact, 
viz  :  that  he  wm  prepared  to  pay  JEIOO,  and  had  it  ready  for  him  on  his  signing 
the  note.  (3)  ,  • 

801.  rmMmi»T9w*»mmU^[Ufmtilmm9^m9Timm\Mtmw.—lS,veTy  one 

is  guilty  of  an  indictable  offence  and  Jiable.to  three  years  impnson- 
ment  who,  wrongfully  and  with  wUftil  falsehood,  pretends  or 
aUeges  that  he  enclosed  and  sent,  or  oatfeed  to  be  enclosed  and  sent, 
in  any  post  letter  any  money,  valuable  tecurity  or  chattel,  which  m 
fact  he  did  not  so  enclose  and  send  or  cause  to  be  inclosed  and  sent 
therein.    RS.O.,^.  :^64,  s.  W. 

It  is  not  necessary  to  allege  in  the  indictment  the  Intent  to  defraud,    (See 
article  6 1 8,  post).  > 

8«2.  OMiOaiav  pMMw*  by  iMM«i«k«ta.— Every  one  is  guilty  of 

an  indictable  offence  and  liable  to  six  months'  imprisonment  who, 
by  means  of  any  false  ticket  or  order,  or  of  any  other  ticket  or  order, 

(1)  Rpg.  v.  Page,  (not  reported). 

m  R.  V.  Ghadwick,  8  G.  *  P.  181. 

(3   R.  v.  Gordon,  23  Q.  B.  D.  354;  58  L.  J.  (M.  C.)  117. 
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ftiuddlently  "and  unlawflillv  nK*  •  ' 

-         Under  article  3  (W,  «^,  ,,,    .  ^    *  "''  ""'^*''"^  t>r  the  trasl 
or  «;  StSLeTfS  wKn?^^^^^^^^  -« 

executor  and  KietStor  ^«*5'^'"""«'"  of  a  co^rt  or  oth«*rJ^f.-*'''  i™"'*"* 
other  like  officer  actiaTSnrf;  '"'*  ""  ""^iaJ  JPanaffer  .«i»!,"^^'^!  *""*  "'^o  «« 
niptcy  or  Uisolvencv  ^^h^*^ '"^  Act  relatiWo^l^^^.  tf!*!"**'  "quidator  or 

"  trust"  includTSevSK  °fH':'^"''°«™"'««S^^  th«  '"'"^""'^  "^ 

«m,V,n."  •  ''««^«'' «  ^y  that  law  an  •■  adminUiA  "or  "ES 

-SSce^iiCrS^^r-J--^  363  ^all  be 


.  PART     XXVIII. 

J'fiAUD. 

(*.)  makes,  or  ooncura  in  «.«t«  ^ 


^1 
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^hji^f^n^id^.^^^'^ciS^' .,.  .»^^ ,  ^    ^^^ 
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COUNTERFEITING   COINS- ETC.  438 

The  impression  or  st«mn-  a„A  .u  . 

6,  made  the  CVrafo? S^  /a'/    ^l'''«  «^""«  «      Cy '^^2"'" 

.^r  SrX5  '^^  -^'-  -  -««  or  sp^ious  .in  .  imitate  the  genuine, 
fte  article  560.  noti  hq  fn  o„„    ■_ 

4G1«  WImb  oflTemee  !■  ^n 

counterfeit  coin,  or  of  bu"n7Sw^!!7.  *?««"««  Pf  making  any 

or  put  off^any  counterfeit  coin  is  deem«H^'  ^"'  '■®^'^«'  P^J,  uttl^ 
Ae  com  ao  made  or  counterfeited   T^  ^  '^  <'«™Plete?a//Ao««A 
tendered,  uttered  or  put  off  orSr^  ^"1^^  ^  *'''^'  ^^«i^ed,S 
pa.d  tende«,d,  uite,^  or  put  off^'^J?  ^  »'«»ght,  sold,  rej^^' 

:,Z:t''''^  thereof  .t'  =  Si"  ^^  j^:,^,*  ^ --gf 

^TJisyeistothesame  e.ct  as  sec.  30  or  the  Imperia.  stat.e  2.  and  .5 

able  offence  and  liable  to  impri*  nme^„rf^;^S.:  t^^^  '''"^  -diet- 
(a.)  makes  or  begins  to*  miiUa  o„ 

««™nt  goU  coin  i  or                  '"' """"  """Wo  »f  pass  for  m" 
|l)  IHsreP.  c.l$8  I9J  ~ 
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(fi.)  .^da  or  silvers  any  current  copper  coin,  or  files  or  in  an}- 
manner  alters  such  cpin,  with  intent  to  make  the  same  resemble  ur 
pass  for  any  current  gold  or  silveu*  coin.    E.S.C,,  c.  167,  8.s.  3  and  4. 

The  mon'ey  charged  as  being  counterfeited  should  bear  siJch  a  resemlilancc ' 
or  be  apparently  intended  to  bear  such  a  resemblance  to  the  genuine  coin  as 
may,  in  circulation,  be  likely  to  impose  upon  people  generally.  It  was  formerly- 
necessary  that  the  coin  should  have  been  in  a  complete  and  perfect  statn  roaily 
for  circulation  ;  (I)  and,  therefore,  where  the  defendants  Were  taken  in  the  very 
act  of  coining  shillings,  but  the  8hillin_gs  coined  by  them  were  then  in  ufi 
imperfect  state,  it  being  requisite  that  they  should  undergo  another  process, 
namely  immersion  in  diluted  aqua  forlis,  before  they  could  pass  as  ."(hillinps, 
the  judges  held  that  the  offence  w^s  not  complete.  (2)  But  by  article  461,  anie. 
theolfenceis  deemed  complete  although  the  coin  be  not  in  a  fit  stale  to  !«• 
uttered  or  tha counterfeiting  thereof  be  not  finished  or  perfected.  (3i 

It  is  quite  clear  that  there  will  be  a  sufficient  counterfeiting  where  tho 
counterfeit  money  is  made  to  resemble  coin,  the  impression  on  which  has  bocn 
worn  away  by  Hm'e.  In  one  case  the  shillintts  produced  in  evidence  wore  quite 
smooth,  without  the  smallest  vestige  of  either  head  or  tail,  and  without  any 
resemblance  of  the  shillings  in  circulation,  except  their  colour,  size,  and  shape: 
and  the  master  of  the  Mint  proved  that  they  were  bad,  but  that  they  were  very 
like  those  shHlings  th"  impression  on  which  had  been  worn  away  by  time,  and 
might  very  probably  I  >e  taken,  by  persons  having  less  skill  than  himself,  <ftir 
good  shillings.  And  the  Court  wfre  of  opinion  that  a  6/anA  that  is  smoothed,  am! 
made  like  a  piece  of  legal  coin,  the  impression  of  which  is  worn  oni,  and  yet 
suffered  to  remain  in  circulation,  is  sufficiently  counterfeited  to  the  similitude  of 
the  current  coin  of  the  realm  to  bring  the  Counterfeiters  and  coiners  of  sucli 
blanks  within  the  statute ;  these  blanks  having  some  reasonable  likeness  to  that 
coin  which  has  been  defaced  by  time,  and  yet  passed  in  circulation.  (4) 

Counterfeiting  can  rarely  be  proved  directly  by  positive  proof;  but  it  is 
usually  made  out  by  circumstantial  evidpnce,  such  as  finding  the  necessary 
coining  instruments  in  the  defendant's  house,  together  with  some  pieces  of  the 
counterfeit  money  in  a  finished  and  some  in  an  unfinished  state,  or  such  other 
circumstances  as  may  fairly  wa^rant  the  jury  in  presuming  that  the  defendant 
either  counterfeited  or  caused  to  be  counterfeited  or  was  present,  aiding  and 
abetting  tn  counterfeiting  the  coioin  question.  (5) 


iinin ' 

ro^t 


Any  credible  witness  may  pro^the  coin  to  be  counterfeit;  and  it- is  not 
necessary  for  this  purpose  to  produce  any  moneyer  or  other  officer  from  the 
Mint,  whethec  the  coin  counterfeited  be  current  cbin,  or  the.  coin  of  any  foreign 
prince,  state,  or  country.  (6|  .,  , 

408.  Deallac  In  •■«  lMp*rtiMC  eoaaterCplt  coin.  —  Every  one  ia 
guilty  of  an  indictable  offence  and  liable  to  imprisonment  for  life 
who,  witliout  lawful  authority  or  excuse,  tHe  proof  whereof  shall  lie 
on  him— 

(a.)  buys,  sells,  receives,  pays  or  puts  oflf,  or  offers  'to  buy,  sell, 

receive,  pay  or  put  off,  at  or  for  a  lower  rate  or  value  than  the  same 

imports,  or  was  apparently  intended  to  import,  any  counterfeit  coin 

(1)  R.  V.  Varley,  2  W.  Bl.'682. 

(2)  R.  V.  Harris,  I  Leach,  165.  See  R.  v.  Case,  I  Leach  145;^nd  H.  v.  Lavey, 
I  Leach.  153 

(3)  R,  V.  Hermann,  4  Q.  B.  D.  284  ;  48  L  J,  [M.  C.)  106. 

(4)  R.  V.  Wilson,  I  Letch  285  ;  See  R.  v.  Welsh,  1  Leach,  364. 

(5)  Arch.  Cr.  PI.  &  Bv.  21  Ed.  859. 

(6)  See  article  692,  pof(. 
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'  ^t'Kfffr'^  '"'«»''«■'  «.-.«b,e  „,p^  ,,,.„^  „„„.„. 

/        ..    464.  KMrnnMiBFe  of  «opp«,  eoi«  ..^   • 

coin,  or  imports  into  Canada  apy  "S^oin  n^r^'^fu'*"^  '"^^ 
copper  coin,  with  the  intention  o7nuE  fhi  '  ^''^'^  ^^'^^  «""«"* 
as  current  copper  coin,  is  guilty  of  JnoZrL      w*r\!"*^  circulation 

Sections  26,  29,  30  31   S2  nnH  q*  „p  d  o  /-, 
.      Schedule  two;  po',/o';iy;'r^°s?irowlff'  ^ '67  remain  unrepealed  (See 

Siupeetad  coin  nu»y  Imi  mt "  TP  «« •  4M, 

gold  or  Silver  coin  to  i^y^V8onwhoir\'lu'"'*''^  ««  «""ent 
nished  otherwise  than  by  reZn«W„  ^■''^^  *^®  «*™«  *«  be  dimi- 
such  per^n  mav  cut,"b%arSt  rKJh  *'  >^  ^^""^^^t' 
com  80  cut,  broken,  bent  or  defaced  aniS««  *  S  .^"?'  ^""^  '^  ^"7 
wise  than  by  reasonabl^c^earinff  orT  F^  ^  be  d.^inished  other^ 
'  tendering  the  same,  8hS  CJ  the^o««  fh^'p""^''^^'*'  *^«  Person 
of  due  weight,  and  appeare  to  te  lawfi^I  ^•^^^* '^  ^^^  ««™e  is 
breaking,  bending  or  defacing  So  samr^inT' .5^  r'''^"  ^'"«i"«. 
same  at  the  rate  for  wLch  °f  wa^  cSd    ^  ^  ^"^^  *«  ''^^^i^^  tbe 

de^MXtJitUS^^^^^^^^^^^  bent  or 

heard  and  finally  determined  in  a  «.^  '  *^"nt«rf«it,  it  shall  be 
of  the  peace,  wh^  may  famine  u^rS  r""^""  .^^  «ny  justice 
any  other  person,  fdr  the  punS  ofdlfnt  '  *^\Pf .^ies  as  well  as 
entertains  any  doubt  in  tJat  bSuf  h«  ™«/  '"*'''  ^"P"*«'  *"<!  if  be 
the  decision  of  a  majority  oTS^'TfilT^^"  ^^'^  P^'^*'"^' 

Canada  "    (Section  26  )        ^^     °*  ""^  *"^  P»^*  ^^  «««b  revenue  in 

two  or  mowj  justioos  of  the  v^!^^'tZ':!!^T'^^*'^-"-^y 
hat  any  copper  or  brass  SSCnunW  ?f  *  ""'^^^^  P«"o°. 
imported,  still  cause  the  «»me  S  kT^-  i^^'^'i"?  manufactured  or 
«|minon  the  persoiTfn  wh(rS)^ijo^;i!?  *"^  ^«^«d.  *nd  shall 
befo.  them  ;  and  if  it  ^V^S7SS^  j^SSZ^^t'S^^- 
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arson  in  eooseqaence 


QtKer  creditbM,  by  glvjlng  Becuritr  to  stioh  creditor  or  bv  changing 
the  nsture  of  his  claim  or  dtherWise  hbwBoever,  and  shall  further  be 
responeible  for  Irll  damages  sostained  by  any  jper 
of  8ucb  preference."^'  (Section  97.) 

-'« The  making  of  any  wilfully  fiilse  or  deceptive  statement  in  any 
account,  statement,  return,  report  or  other  document  respecting  the 
affairs  of  the  bank  is,  mileas  it  araoujits  to  a„  higher  offeuce,  a 
.  misdemeanor  punishable  by  imprisonment  fOr  a  term  u^t  exceeding 
five  years;  and  every  president,  vice-president,  director,  principal 
partner  en  commandite,  auditor,  manager,  fcnshier,  or  other  officer  of 
the  bfmk,  who  prepares,  signs,  approves  or  condurs  in  such  statement, 
return, -report  or  docnment,  ©r  uses  the  same  with  intent  to  deceive 
or  misleacl  any  persQn,  shall  be  held  to  have  wilfUOy^nade  such  false 
statement,  and  shall  farther  be  rec^nsible  fbr  all  damages  sustained 
by  any  person  in  consequence  thereof "    (Section  99.) 

Sections  itiO  and  tOt  of  the  Baaking:  Act  (which  are  also  still  in  force),  are  as 
follows: — 

^  "  Every  person  assoming  or  usiilg  the  title  of  *  bank',' '  banking 

epnipany,' '  banking  hou^ft,' '  banking  assodation '  or  'banking  insti- 
tution,' without  being  anthorixCd  so  to  do  by  this  Act,  or  by  some 
other  Act  in  force  in  that  behalf,  is  guilty  of  an  offence  against  this 
Aol."    (Section  100.)  i 

"  Every  person,  committing  an  offenjfefijdeclai-ed  to  be:  an  offencei 
/i^,      against  this  Act,  shall  be  liable  to  a  find  m  exceeding  one  thousand 
dollan,  or  to  imprisonment  for  a  term  no  exoefeding'  five  years,  or  to . 
both,  in  the  discretion  of  the  court  bef<  re  which  the  conviction  is 
had."    (Section  101.)       ,      „•  '^* 

}  '  '  '       ■ 

86S.  vmu*  ntmtmmm^t  ky  oflicua.— E  wy  one  is  guilty  of  an  in- 
dictable offence  and  liable  to  five  years'  mprisonment  who,  being  a 
promotor,  director,  public  officer,  or  map  iger  of  any  body  corporate. 
or  public  company,  either  existing  ojr  in  snded  to  be  forored,  makes, 
circulates  or  publishes,  or  concurs  in  n  aking,  circulating  or  pub- 
lishing, any  prospectus,  statement  or  ace  sunt  which  he  knows  to  be 
ftlse  in  any  material  particular,  with  intent  to  induce  persons 
:,  (whether  ascertained  or  not>to  become  b  lareholders  or  partners,  or 
with  intent  to  deceive  or  defraud  the  |  members,  shareholders  or 
ereditora,  or  afty  of  them  (whether  asoerlwned  or  not),  of  «uoh  body 
•orftorate  or  pub|ic  oompauy.  or^rith  intent  to  induce  any  person  to 
intrust  or  advance  any  property  to  such  body  ooniorate  or  public 
company,  or  to  enter  into  any  security  for  the  benefit  thereof  R.S.C., 

86e  article  3  (».►  for  definition  of"  Propar/y.**         . 

V    ■''  '    '     ■■ ' 

'  ^q|M.>iiUM  AeMtrartia*  kr  ciMti.->ETery  one  is  guilty  of  an  in- 
dimable  offence  and  liable  to  seven  years'  imprisonment  who,  being 
or  acting  in  the  capacity  of  an  officer,  clerk  or  aenrant,  with  intent 
tod«flr»Bd— 


(')  See  ft.  yl  ftowiand 
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■^«f«rTrt\V°S,"/'^.7i*  *^^^^^  officer, '°«,t, 

(ft)  with  the  intent  thaf  ««„ 

«6».  Every  one  ia  i,„n*«   i.  '  ''•  ^^^'  «•  28. 

tenyoiw'imp^isonmentwS^'l-f'K  .*'^'°**We  offence  and  H*w   * 
any  of  them,  destroys  a^tS^'^JJ  f  *«"*  to  defhiud  hia  cL ff  ^ 
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No  prosecution  for,  any  offence  under  this  article  can  be  commepced  without 
the  leave  of  the  Attorney  General.    See  article  548,  (posl.) 

STl*  PMHdatarM»Mt**ttMB««l»temtto«*f«taM  «e  tend.— -Every 

ooo  is  gvalty  of  an  indiciaWe  offence  and  liable  ib .three  years'  impri- 
sonment who,  Acting  either  as  pijncipal  or  agent,  jn  anjr  proceeding 
to  obtain  the  registration  of  any  title  to  land  or  otherwise,  pr  in  any 
tnmsaction  relating  to  land  which  is,  or  is  proposed  to  be,  put  on  tlie 
register,'^  knoyvingly  and  with  intent  to  deceive,  makes  or  assists  or 
joins  in,  or  is  privy  to  the  making  of  anv  material  false  statement 
or  representation,  or  suppresses,  conceals,  assists  or  joins  in,  or  is 
privy  to  the  suppression,  withholding  or  concealing  from  any  judge 
or  registrar,  or  any  pei-son  employed  by  or  assisting  the  registrar, 
any  mati^rial  document,  fact  or  matter  of  information.  RS.C,  c.  164, 
88.  96  and  97. 

872.  FnHi«Hi«it«*iM*rrMi»r»p«rty.— Every  one  is  gailty  of 
an  indictable  offence  and  liable  to  one  year's  imprisonment,  and  to  a 
fine  not  exoedding  two  thousand  dollars,  who  knowing  the  existence 
of  any  unregistered  prior  safe,  girant,  mortgage,  hypothec,  privilege 
or  encumbrance.|Of  or  upon  any  real  property,  fhtudulently  makes 
any  6|ubt)equent  sale  of  the  same,  or  of  _^any  part  thereof.  RS.C,  c. 
164,  88.  92  and  93. 


878.  rHMNi«iMitH7p*«keMitfoa«rKMaFMpOTCr> — ^Every  one  who 
'pretends  to  hypothecate,  mortgage,  or  otherwise  charge  any  real  pro- 
perty to  which  he  knows  he  has  no  legal  or  equitable  title  is  guilty 
of  an  indictable  offence  and  liable  to  one  year's  imprisonment,  aad  to 
a  fine  not  exceeding  one  hundred  dollars.  .  , 

2.  The  proof  of  the  ownership  of  the  real  estate^^rests  with  the 
person  so  pi^etending  to  deal  with  the  same.  B.S.C.,  c.  164,  ss.  92  and 


874.  Wwmm*mltmtm»lmmwMtmttmmA.— Every  one  i8  guilty  of  an 
indictable  offence  and  liable  to  one  year's  imprisonment  who,  in  the 
proviuQe  of  Quebec,  wilAiUy  causes  or  procures  to  be  seized  and 
taken  in  execution  any  lands  and  tenements,  or  other  real  property, 
not  being,  at  the  time  of  such  seimue,  to  the  knowledge  of  the  person 
causing  the  same  to  be  taken  in  execution,  the  bond  fide  property  of 
the  person  or  pe|«ons  against  whom,  or  whose  estate,  the  execution 
is  issued.  B.S.C.,  o.  164,  ss.  92  and  95. 
*. 

878.  v»i»wAd«Mdia«switiiBM««r*UTW4— Every  one  is  guite 
of  on  indictable  offence  and  liable  to  two  years'  impiiaonment,  \vWm 

(a.)  hilng  the  holder  of  any  lease  or  licence  issued  under  the 
provisions  of  any  Act  relating  to  gold  or  silver  mining  or  by  any 

Krsons  owmng  land  suppose(l  to  contain  any  gold  or  silver,  by 
radulent  device  or  contrivance  defhtuds  or  attemps  to  defraud 
Her  Majesty,  or  any  person,  of  any  gold,  silver  or  money  payable  or 
reserved  by  such  lease,  or,  with  such  intent  as  aforesaid,  conceals  or 
makes  a  false  statement  as  to  the  amount  of  gold  or  silver  procured 
by  him ;  or 


(ft.)  not  being 
then  being  wori 
by  the  proper  o 
mines  in  force  in 
to  or  from  such 
gold,  or  any  sm* 
gold  district  or  a 

(c)  purchases 
gold  or  silver,  or 
value  of  One  doHi 
riwd  person),  am 
an  instipment  in 
and  the  quantify, 
,  and  the  name  or 
same  was-purohai 
within  twenty  da^ 
c.  164,  88.  27,  28  al 

V"  \ 'See articles  312  and 
See  article  571,  poi/ 
See  article  612,  po J/ 

876.  eiTtav  or 

guilty  of  an  indictal 
who — 

(a.)  being  the  k« 

niaater  of  a  vee6bl,  i 

other  place  for  istorii 

or  packer  of  pork, 

person,  or  a  clerk  < 

wilfully  gives  to  an 

loi",  or  an  acknowk 

having  been  receiver 

other  nlaoe,  or  in  an 

any  other  manner  n 

whose  business  he  is 

named  iu^oh  reoe 

wtualh/aelivered  to 

mifllead,  deceive,  inj 

person  is  then  unknot 

(*•)  knowingly  anc 
ntee  receipt  or  aokno\ 

877. 

■•■ta  wltk 

J8  guilty  of  an  indictal 
ment,  who — 

(a)  having  In  big  ni 
warehouse,  or  to  any  o 
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to. )  not  being  the  owner  or  affent  nf  *i,^ 
^en  being  worled,  and  not  bJCtLrlnntTrfr^"''^"««'«™« 
by  the  proper  officer  in  that  hehflf  nlS  •*"*^'*"^«^ '"  writing 
mines  m  force  in  any  provin<L  offtn,?-^,'"  *"^  A«'  «>'»«"«  to 
to  or  from  such  owJe?  or  auThoriS  ^el^^  ^'  ?""«*'*«««  («At 
^^S'hw  "^"^  ^'"^'^  gold  or  fflW  a^t  oTw^K^^r*"**  containing 
go  d  diatnct  or  mining^diatrict,  o7goW  Sg  d"iS  ^^'  ^'  '^"^ 

goPoSt^/ifSJl^^J-;;^-^^^^  -r'^'  or  smelt^ed 
value  of  one  doilar  or  upwaX?exlnt  f^  ^^^.**^  «"^«r,  of  the 
rized  person),  and  does  Soi"  at  tie  S/Z"  '"t^  °^°«^  "^  *«tho! 
an  instjjiment  in  writinir  stafL J^  fK  ^  *""®'  «^ecute  in  triplicate 
and  the*i„antity,  quiS^^T^alue  ^ftS  *°^  ««^«  of  P-Sl! 
,  and  the  name  or  naipes  of  tL  mrlon  or  If ""  "'^^  «>  purchased 
w-r-  '?!-P'^r«J»«8ed,  and  file  tK  s^L^  wfT^"'/"""  ^^«'°  the 
within  twenty  days  next  ^fiZ.  th    ^^  with  such  proper  officer 

c.  164,  88.  27/28  S  ?J      ^'"^  ^''^  *^**«  «f  «"«h  puix3hase^S.^ 

See  article  612,  po,<,  as  to  indictment.    " 

870.  eiTlay  or  ulac  «ki>«  —   —^  '  x 

gj%  of  an  ^»<iietab,eoft.ncean;Harrth'r;e'r„7^^^^^^^^ 

4ter  ^f^'v^\t&  t'i^'kZ^^^^^^^^  -  *  ^^-arder,  miller 
other  place  for  storing  tim3  d^KLvL  ^''!!,  y*'**'  J»«'bour  or 
or  pacW  of  pork,  of  dX'in  w^l'Ser^ZJ''  ''^'"^^''  «"'«' 
person,  or  a  clerk  or  other  person  in^T'  ^^'''  "^O"*  or  other 
wUfully  gives  to  any  pe^on^^^uig  plCfe  ^r'^^'^  a«d 

naving  been  received  into  hia  U«ifk^*^  ^^  other  propertv  aa  ' 
other  Place,  or  in  any  Th  pScTatoutThiJlfr''-  ^"«'  ^*^4  or 
any  otW  manner,  rieived  V  Wm  S  lit  ^*  "  «°»P»oyed,  or  in 
whose  business  he  Is  employS  ffir^  thJ  i!.P*'^"  »»  or  about 
named  i^uch  receipt,  ackTowhS^it?  «^«  ^J.o^her  property 
tctualbp^Iiveredtoori^eivSbvfe    *  V  ^"<*'''«  have  teen 

"£%  of  an  indictable  olfenoe1^\?bTf?!^K*!l~'"-~^'«^^ 
went,  who—  **  *°**  "able  to  th^  yeare'  imprison- 


f- 


6 
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carried,  any  merchandise  upon  which  the  consignee  has  advanced 
any  money  or  given  any  valuable  security  afterwards,  with  intent  to 
deceive,  defriui«H)r  injure  snch  consignee  in  violation  of  good  faith, 
and  without  the  consent  of, such  consignee,  makes  any  disposition  of 
such  merchandise  different  from  and  inconsistent  with  the  agreemffnt 
made  in  that  behalf  between  him  and  such  consignee  at  the  time  of 
or  before  sucn  money  was  so  advanced  or  such  negotiabfe  security  so 
given  ;  or  " 

(b.)  knowingly  and  wilfully  aids  and  assists  in  making  such  dispo- 
sition fbr  the  purpose  of  deceiving,  defrauding  or  injuring  such 
consignee. 

2.  No  person  commits  an  offence,  under  this  section  who,  before 
maMng  such  disposition  of  such  merchandise,  pavs  or  tenders  to  the 
consignee  the  full  amount  of  any  advance  made  theroon.     R  S  C 
0.  164,8.74.  .  ^  ■       ' 

878«  BfaklBK  flita«  •te««m«H«a  !■  recelpto  for  property  Uuit  ean  b« 
as«d  ■■««  tke  Baak  A«*  ;  or  flNM«al«atlj'  «l«oliMv  wUk  ■nch  property. 

— ^Every  person  is  guilty  of  an  indictable  offence  and  liable  to  three 
years'  imprisoament  who — 

(a.)  wilfully  makes  any  false  stlbtement  in  any  receipt,  certificate 
or  acknowledgement  for  grain,  timber  or  other  goods  or  property 
which  can  be  used  for  any  of  the  purposes  mentioned  in  The  Bank 
Act  /or 

(6.)  having  given,  or  after  any  clerk  or  person  in  his  employ  has, 
to  his  knowledge,  given,  as  having  been  reeeived  by  him  in  any  mill, 
warehouse,  vessel,  cove  or  other  place,  any  such  receipt,  certificate 
or  acknowldgment  for  any  such  grain,  .timber  or  other  goods  or 
property, — or  having  obtained  any  such  receipt,  certificate  or  acknow- 


or  acknowledgment,  wilfUlly  alienates  or  parts^  with,  or  does  not 
deliver  to  such  holder  or  owner  of  such  receipt,  certificate  or  acknow- 
ledgment, the  grain  timber,  ,  goods  or  other  property  therein 
mientioned.'  -RSTO.,  c.  164,  s.  16. 

879.  iaao««aip»rta«ra.-r-If  any  offence  mentioned  in  any  of  the 
three  sections  next  preceding  is  committted  by  the  doing  of  anything 
in  the  name  of  any  firm,  company  or  oopartoenihip  of  persons,  the 

Senon  by  whom  such  thing  is  actually  done,  or  who  connives  at  the  • 
oing  thereof,  is  guilty  of  the  offence,  and  not  any  other  person. 
E.aC.,  c,  164,  8.  76. 


«' 


See  article  3  (dd)  ani 


SSO.  •WiBtiM  MmptfUmg  Wroafco.  Bvery  one  is  guilty  of  an 
indictable  offence  and  liable  to  seven  years'  imprisonment  who,  not 
having  lawful  title  thereto,  sells  any  vessel  or  Vreck  found  within 
the  limits  of  Canada.  B.S.G.,  /s.  81 ,  s.  36  (<0- 


kSk.  .*>t 


ft 


iH^'  %f  ^^",   ^t»^  't,  ■! 


'~,- 


'       X.       ""^'^^'^  «ESP.CTmo  OLD  MABI..  STOBE.  BBl 

conwction  before  two  jSS^S'^hi^L^"™^"*' «°d  «"  sariimary 
labour,  who—  "  *™Pnsonment,  with  or  without  hard 

manner  conce.1,  «,,  oh.Ser^.,3'  „  .V  ?  ""^I'.  »■■  in  any 
..eh  wreck,  fto„  .„y  peZn'eSV  .ti^tto^i  ""  ""^  « 

P.»>n,  other  tC\b.7^i^^Sr1^  S:"^  *">  '"«l'.  *>"•  «ny 

ZZT  ''"'^""  ""^^^teS^Llz;)"'  "^ 

or  ,      ^  ^     ^"*  *^"«  *<>^'  or  deal  with  the  same  • 

'  .^»t'r'^i"?rr„Jj*i.*jJ7W  atr^aed  or  i„  aiatreee 
.a.  by  oomnnuid  of  tte  n»riyer  S.c^.ti^"3*'        """^  ''■  "■• 
*"•"""«' W«)  »«.,  for  dwinluon  ef  ••  „r,lk... 

d«^8inthepu,^ha8e^ldmaiSlE^*T;r®^^^^^  P«^«'°  ^ho 
ing  anchors,  cables  flails,  junk  iron^n^l  ^ '*^^'P*»«°.  includ- 

manne  stores,  and  who,'l?y  hL^J^o?^^  ' '''''^'  ^^^  ^'^d  other 
mnne  stores/rom  a/,y^4»  „^'X  Jl  «fent,  j,«rcAa.e«  any  old 

S-forthefi«t.offenceandof  ^.ToKTVver^^^ 

Jg;.forthe«rstoSZro7jr^^^^^^^^ 

•cretedis  g^y  of  aJiSt^We  offlJS  anT.-'K?'"'^"  *"  ^^d 
unpnsonment  B.&C.,  o.  81,  s.  36  '^  '"***'®  *»  five  years' 
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and  the  War  Department,  and  also  any  public  departipent  or  office 
of  the  GoVjprnment  of  Canada,  or  of  the  public  or  civil  service  thereof 
or  any  branch  of  such  department  or  office  ;  ' 

(ks)  The  expression  "  public  stores  "  includes  all' stores  under  tjie 
care,  superintendence  or  control  of  any  public  department  as  herein 
defined,  or  of  any  person  in  the  service  of  such  departmWt ; 

,     (c.)The  expression  "  stores  "  includes  &\\  goods'  and  chattels,  and 
any'single  store  or  article.  50-61,V^  c.  45  s.  2. 

884.  MMtUm  to  b«  uMi  OB  pnbu«  •tovM. — ^The  follovnDg  marks 
may  be  applied  in  or  on  any  public  stores  to  denote  Her  Majesty's 
property  m  such  stores,  and  it  shall  be  lawful  fbr  any  public  depart 
ment,  and  the  contractors  officers  and  workmen  of  sucti  department 
to  apply  •such  marks,  or  any  of  thein,  in  or  on  any  such  stores  :— 

Marks  apptopriatei  for  Her  Ihjesly's  use  in  or  on  Naval,  Military,  Ordnance 
Barrack,  Hospital  and  Victualling  Stores.  ■'       ' 


Storks. 
t 

Hempen  cordage  and  wire  rope. 

Canvas,  fearnought,  hamoK^ksand  sea- 
men's bags.  y  *^ 
Bunting.        4    "        ^ 
Candles.                      ^ 

Timber,  metal  and  other  stores  not 
before  enumerated. 


Marks. 

White,  black  or  coloured  threads  laid 
up  with  the  yarns  an*  the  wire, 
respectively.       ' 

A  blue  line  in  a  serpentine  form. 

A  double  tape  in  the  warp. 

Blue  or  red  cotton  threads  in  each  wick, 

6r  wicks  of  red  cotton. 
The  broadjarrow,  with  or  without  the 

1etteraa,v^>D. 

Marks  appropriated  for  use  on  stores,  the  property  of  Her  Majesty  in  the  right 
of  her  GoveMmeni  of  Canada. 


Stores. 


Public  stores, 


MaRI(8. 

The  name  of  any  public  department,  or 
the  word  "  Canada ,"  either  alone  or 
in  combination  with  a  Grown  or  the 

.  Uoyal  Arms. 


60-61  v.,  c.  46,  8.  3  ;  63  V.,  c.  38. 


See  sections  1—4,  of  38  k  39  Vict.  c.  25,  (Imp.) 

See  Article  709,  post,  as  to  proof  in  CMes  relating  to  public  stores. 

Article  570  authorizes  searches  "of  persons  suspected  of  being  in  possession  of 
public  stores,  and  of  vessels  elc,  in  which  stolen  orunlawftilly  obtained  stores 
are  suspected  to  be  ;  such  searches  to  be  made  by  any  constable  or  peace  officer 
depute(|by  a  writing  nrom  any  public  department. 

885*  VaI»wtaUyaprljna«M*rkato»«kU«BtoM(i. — ^Bvery  one  is 
guilty  of  an  indiotab^  oifeno«  and  liable  to  two  years'  imprison  meat 


See  see.  4,  of  38  4  3i 


See  sec.  5,  of  3*4  39 


888*  W*«MMiafyia 

itaL— Every  oq*,  not 

marine  stores  or  a  dei 

pnblic  stores  bearing 

summoned  before  twc 

jostices  that  he  came 

an  offence  and  liable,  0 
doUars ;  and 

2.  Ifanysuohperso 
by  the  stores  so  found, 

Sv^n  or  the  biroumsta 
em  every  person  thw 
passed ;  and* 

3.  Everyone  who  ha 
such  justices  that  he  t 
mary  conviction  of  hi 

f  twenty-five  dollars,  and 
Imprisonment  with  or  m 

S89.  •«,r«kliWll.,. 

Who,  without  permiflsio 
some  person  authoijced 
"J^fPs.  dredgea,  or  oth 
tidal  or  inland  wateri  y 
belonging  to  Hep  Mkjesi 
•noonng  pUce  or  ancha 


, .  At',  -'-^^M 


^....^....i 


I  "  w^  .  ij';^y^'^v»^. 


/ 


TAKING  MARKS  FROM  PyLlO  STORES  833 

See  sea  4.  6f38  4  39  Vict,  c.  25  (Imp.,        /' 
88tt«  T»kte»  ^Ukrka  fw^ 

an  indictable  offence  and  likbteto^f^TT'^'^^'^  «°«  «  guUty  of 
with  intenrto  conceal  Her  jffieSv'Z J^^i?    °»Pri«onment  who; 


'  --  ""J'  I'uuiic  stores, 
part,  any  of  the  said 


See8ec.£,of3S4  39Vict.c.25(Iinp{) 
8S7*  ITaUiwftU  po«sca  1« 

Who,  without  lawful  anthoritT\S"n"^*'JS*'l"^T--*^«^  one 

•  receives,  possesses,  keeps  SYrSL^^  °^  ^^^'^^  "es  on  him 

.    .nr  such  mark  a's  arziSi^otw'S:f^^.P'?*^'«  «*«r««  beariS 

pilt7ofanindrctableoXnSSS,nn™*°.'^*'  «"«»»  °»ark,  5 

fe)  0D6  year's  imprisonmeo?  an^ff  the  va^S^*^^*'".^^  "'^  indictment 

twenty-five  dolhirs,  on  sumS^VonvSoS  ^t'T^'^'^  °ot  exceed 

889.  y*t— «iaiyi,-|--„  /       ' 

>w.-Every  01^,  notbeinir  iTHTr  M-!*^''''**"*-**-^!*^. 
imuine  Btoi^Tr  a  dealer  fn  old  meS^^^'^""  *^'  *  ^^^^r'n 
pnbhc  stores  bearinir  anv  aimh  «.^1  '  i**  ^^<*««  posseasioS  anv 
funmoned  before  t^o%^^  SSe'^f  ^"^  ^^^'^'^^'^  t*ken  0^ 
JMti^  that  he  came  Suy  bv  suoh^r^'  '^^n^^*  ~«8fy  snch 

b/thi'^tSJ^-^f&'S;;-^^^^^^ 

them  every  person  through  wh^  JuSrf^^J^'  f^^  summon  before 
passed ;  and  ^  ^    ^"**®  ^<**  8«oh  stores  fl^ppea#to  have 

3.  Every  one  who' has  had  DoaRmninr.  +1.     *  /.     .(^ 

such  justices  that  he  SmTlS^V^r^^'  ^T  *^^  "o*  satisfy 

maiy  «.uviction  of  h^SSg  hS  Jo^^.^r'^/^'''^'  «°  »'i«»^ 

i  twenty-five  doUars,  and  in  default  *Sp^°  thereof,  to  a  fine  of 

impnsonment  with'or  wiJLjfj^  labo^^Sj^V '/^"'T^' 

who,  ^^our^Z^Ti^^^^'^g^l^V^-^eryon^^' 
»me  person  authorised  bv  th«  TL-    i?    .     4*^°*"'*  ty.^r  fixjm 
•weeps,  dredges,  or^eZii  seircZ'S^i"  *^*  ^^J**^'^*  «re^P?  ' 
Wal  or  inlan*  water;  vSj^oThSS?!'*'!?  ^  ^"^^  ««.  o?  aS     ■ 
Wonting  to  Her  ^^^X  iTKB^^l""^  ^""^  ««/  ^^l 
.■oonng  place  or  ancgngpC^^p-aiT^^ 


Ti^^ 


'i.^'Sl'W,  'i^..  -I-, 
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'^fj?^l%ti»aP        ^"''i? 
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from  any -mooring  belonging  to  Her  Bfajesty,  or  from  any  of  Her 
Majesty's  wha^  or  docks,  victualling  or  steam  fli^ry  yards,  is 
i^ilty  of  an  offence  «nd  liable,  on  summary  conviction  before  two 
justices  of  the  peace,  to  a  .fine  of  twenty-five  dollars,  or  to  three 
months'  imprisonment,  with  or  without  hard  labour.  60-51  V.,  c.  45 
8s.  11  and  12.  ^  ' 

''         ^  "■','■- 

800.  BcMlTta*  MCfaMMitel  aeeMSMrlw  ate,  twm  koMIcmi  •r  itmn. 
4«r».— Every  one  is  guilty  of  an  indictable  offence  and  liable  on  < 
conviction  on  indictment  to  five  years'  imprisonment  and  on  summary 
conviction  before  two  justices  of  the  peace  to  a  penalty  not  exceeding 
forty  dollars,  and  not  less  than  twenl^  dollars  and  costs,  and,  in- 
default  of  payment,  to  six  months'  imprisonment  with  or  without 
hard  labour  who—- 

(fl.)  buySj  exchanges  or  detains,  or  otherwise  receives  from  any 
soldier,  militiaman  or  deserter  any  arms,  clothing  or  furniture 
belonging  to  Her  Majesty,  or  any  such  articles  belonging  -to  any 
soldier,  militiaman  or  deserter  as  are  generally  deemed' regimental 
necessaries  according  to  the  custom  of  the  army  ;  or 

(b.)  oauses  ^he  colour  of  such  clothing  or  articles  to  be  changed  ; 
or 

(c,;  exchanges,  buys  or  receives  from  any  soldier  or  militiaman 
any  provisions,  without  leave  in  writing  from  the  officer  commanding 
the  regiment  or  detachment  to  Which  si^ch  soldier  belongs.  E.S.C., 
c.  169,  S8.  2  and  4. 

See  sec.  13  of  38  A  39  Vict.,  c.  25,  (Imp.)  and  note  as  to  regimental  necessaries 
at  i».  908,  Arch.  Cr.  I'l.  *  Ev.  21  Ed.,  h,^^ 

See  44  4  45  Vict.,  c.  58,  s.  156  (fmp.),  and  note,  at  p^lWi^of  Archhold. 


S91.  BcMlvtav  e«r,   aecMMUPlMi    nwm  auwtacM   «*  «i«a«rteM.— 

Every  one  is  guilty  of  an  indictable  offence,  and  liable,  ofc  Cjbnviction 
on  indictment  to  five  years'  imprisoniQent,  and  on  summaijr  convic- 
tion before  two  justices  of  the  peace  to  a  penalty  not  exceeding  one 
hundred  and  twenty'  doUarB,  and  not  less  than  twenty  dollars  and 
costs,  and  in  default  of  payment  to  six  months'  imprisonment.  wli« 
biiys,  exchanges  or  detains,  or  otherwise  receives,  ttom.  any  oef^man 
or  marine,' <upon  any  account  whatsoever,  or  has  in  his  possession, 
any  arms  or  clothing,  or  any  sn^F^rticles,  belon^g  to  any  seaman, 
marine  or  deserter,  as  are  generally  deemed  necessaries  according  to 
the  custom  of  the  navy.  R8.0.,  o.  169,  as.  3  And  4. 

SOS*  ■•ccivlfw  A*.  •  mmmtmm'm  pMgMvtjr, — ^E\'ery  one  is  guilty  of 
an  indictable  offence  who  detains,  buys,  exchanges,  takes  on  pawn  or 
zeceives,  ftom  any  seaman  or  any  person  acting  for  a  seaman,  any 
seaman's  property,  or  solicits  or  entices  any  seaman,  or  is  employied 
by  any  seaman  to  sell,  exchange  or  pawn  any  seaman's  property, 
unless  he  acts  in  ignorance  of  tihe  same  bdng  seaman's  property,  or 
of  the  person  with  whom  he  deals  being  or  aotine  fbr  a  seaman,  or 
nnlesB  the  same  was  sold  by  the  ord^r  of  the  Admiralty  or  CommaQder 
Jn-Chief. 


g>iT^.--   X     »*S|W 


'  yjO*?*!',   "-f 


V^'^^'^'v"'' 


jwfc' 


;4»i« 


3.  The  expression  "  seamAn  »  «.«-    * 

^'^'^'''!^^'^''^r'»^tor?ZrdS^Zmo:7  r'^'''''  »ot  being  a 
Her  Jtfa^esfy's  Navy,  apd  is  Krae  on  Sll^r  ''  '"  "V  belongf  to 
Majestys  ships  in  comaiifi«ioni«^         "®  ^^^s  of  any  one  ofwl^ 

If-pmbjoct  to  the  proviSa  oVIbS.'X^!:  "»  «P'ine  of  So 

"  tokon  or  summoiied  that  hV^M  j'"'".!*"'*  b«ft^re  whom  C 

offence  ;„d*ira'biny6evir*;2^^^  is  guilty  of  an  indictable 

any  other  person,  by  decdtSiffi'^'o??!?  ^5«  c^nspiren  ^^ 
to  defraud  the  public  or  anv  n«r!!r  **'  °*^®r  fraudulent  meurta 

toaffect  the  public  ^a^Jef  P^WSfr*  °^  ""-««^^^ 
anything  else  publicly  sold  vCh«r  «»^^  '  *^*'^'  merchandise  or 
fraudulent  means  woJld  or  wo^,'r""«^  deceit  or  falsehood  or  other 
hereinbefore  defined.  ^°''!'*  °^*  *"»0"°t  to  a  false  preteiSe  w 


Jll 


''%"* 


■^f^jjn; 
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Bishop's  deOnition  is  as  follows  :— "  Conspiracy  is  the  coirUp^t  agreeing  to. 
gather  of  two  or  more  persons  to  do,  by  concerted  action,  something  unlawful 
either  as  a  means  or  an  end  ;  (1 )  and  he  remarks,  as  to  the  gist  of  the  ofTence,— 
namely,  the  combination, — that,  "  In  many  circumstances,  if  two  or  more 
combine  to  do  a  wrong, — whether,  as  the  means  to  something  else,  or,  as  the 
contemplated  end, — such  mere  combining  more  endangers  or  dislurbs  the  com- 
munily  than  would  the  executed  wrong  accomplished  by  a  single  will.  This 
is  the  central  idea  in  the  law  of  conspiracy." 

It  is,  doubtless,  on  account  of  the  dangerous  nature  of  the  offence,  as  anec^ing 
the  community  at  large,  that  the  legislature  has  considered  it  expedient,  in  many 
inRtances,  to  deal  more  severely  with  a  conspiracy  to  commit  an  offence  than 
with  the  offence  itself  when  committed,  independently  of  any  conspiracy.  We 
thus  fin^  a  challenge  to  light  a  duel  punishable  by  three  years  imprisonment, 
(Art.  91,  ante) ;  that  either,  to  spread  false  news  iiuurious  to  the  public,  (Art. 
126  ante),  or  to  publish  a  blasphemous  libel,  (Art.  ivO  ante),  is  punishable  by 
one  year's  imprisonment,  and  that  an  assault  occasioning  bodily  harm  is  pup. 
ishable  by  three  years  imprisonment,  (article  262,  ante) ;  hut  a  conspiracy  to 
commit  any  one  of  these  offences  would  be  punishable  by  seven  years  imprison- 
joent.  (See  art.  527,  po<{.) 

The  following  are  examples  of  conspiracies  to  defraud,  punishable  under  the 
present  article,  :i94. 

A  conspiracy  to  impose  pretended  wine  upon  a  man  as  and  for  true  and  good 
Portugal  wine  in  exchange  for  goods  (2) ;  x  V 

A  conspiracy  to  defraud  the  public  by  means  of  a  mock  auction,  that  is, 
an  auction  with  sham  bidders,  wM^retend  to  be  real  bidders,  for  the  purpose 
of  selling  goods  at  prices  grossly  above  their  worth  ;  (3)  ' 

A  conspiracy  by  a  female  servant  and  a  man  whom  she  got  to  marry  her,  to 
impersonate  her  master  in  order  to  defl*aud  her  master's  relations  of  a  part  of 
his  property  aftur  his  death  ;  (4) 

A  conspiracy  to  ii^ure  a  man  in  his  trade  or  profession ;  (5) 

A  conspiracy  to  shew  by  false  and  fraudulent  representations  that  a  horse 
bought  by  one-i)f  the  defendants  from  the  prosecutor  was  unsound,  in  order  to 
induce  him  to  accept  less  for  it  than  the  agreed  price  ;  (6) 

A  conspiracy  to  raise  by  false  rumors  the  price  of  public  Ainds ;  (7)  \ 

A  conspiracy,  by  the  promoters  of  a  joint  stock  company,  to  cheat  and  defraud, 
by  means  of  false  pretences,,  those  who  might  buy  shares  in  the  company  ;  (8) 

A  conspiracy  by  persons  to  cause  themselves  to  be  reputed  men  of  property, 
in  order  to  defraud  tradesmen  ;  (9) 

A  conspiracy  to  defraud  by  means  of  false  representations  of  the  solvency  of  a 
bank  or  olher  mercantile  establishment ;  (10) 

A  conspiracy  to  defraud  the  public  by  issuing  and  negociating  bills  in  tiie 
name  of  a  fictitious  and  pretended. banking  Arm  ;  (1 1) 


(1)  2Bish.  NewCr.  L.  Com.  s.  171.     Jffr  ' 

(2)  R.  V.  Macarty.  2  Ld.  Raym.  1 179. 

(3)  R.  V.  Lewis,  II  Cox,  404. 

(4)  R.  V.  Taylor,  1  Leach,  47. 
•  (5)  R.  V.  Eceles,  I  Leach,  274. 

(6)  R.  V.  Carlile,  Dears,  337  ;  23  L.  J.  (M.  G.|  i09. 

(7)  R.  V.  Aspinall  2  Q.  B.  D.  59 ;  46  L.  J.  (M.  C. )    150  ;  R.  v.  DeBeranger  3 
M.  4  Sel.  67. 

(8)  R.  v.  Aspinall,  1  Q.  B.  D.  730 ;  45  L.  J.  (M.  C.)  129  ;  2  Q.  B.  D.  48  ;  46 
L.  J.  (M.  C.)  145.      ^ 

(9)  R.  V.  Roberto,  1  Camp.  399. 

( 10)  R.  v.  Bsdaile,  1  F.  «  F.  213. 

( 1 1)  R.  V.  Hevey,  2  Bast,  P.  G.  858. 
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A.andB.ai,,,ed.„..»K.-...  .  "»"  of  the  partner 


f?ha8ing*g':ol'r',''^.''at  A.  should  purchase  arid  th«.  „    . 
onor«^,^,p^^^^,^P      ^awarid^^^^^ 


.  "^  »""  »•  agreed  I 
If  »h  «  \  'uionu  to  pav  HeU. 

Au  iudicuneu.  cha^  '  V"'  "  ^"  '"^^^  »^-<«ct«ent. 
means  to  cheat  «„d  S^^o^l  "  -^^^  ^i^"  false  preten««.     .  • 
But auindictment  .^„!!!.^.     '"  """"^^-^was  held  ^^^^  '^'^ 'ndirect 


But  auindictment  ch.  J  "^'''*^' 

tying  0' whatn?stWo%\Sfty 'o 
The  coDSDiranv  !»=»ii. :. ..       _  V  ' 


"efhaud  the  creditor  of  W.E., not 


laying 
The  conspiracy  itself  u  ,1,      „  '  '°°' 

A  conqphrscy  must  fm     •»  '      '  '""  'ndic^ 

(I) «.  V.  Wi7i7]r- — ::!?_!:!:i5|i%«9«eraiiy. 


111 « ^  S\'  '■  *  »•  M. : 

7  B.v.Th«ye;.,5i.N   1J2 
(8)  R.  V.  Gill  9  R  *   A ,  J  J"'- 
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and  that  the  other  Ave  were  guilty  of  conspiracy  to  effect  some  I  of  the  ob|ei;ts, 
and  not  guilty  as  to  the  residue,  was  held  bad  and  repugnant,  the  principle 
underlying  the  decision  in  that  case  being  this,  that  where  there  are  two  or 
more  persons  charged  with  conspiracy  in  the  same  count,  the  count  is  a  single 
and  complete  count,  and  cannot  be  separated  into  parts.  ( 1) 

With  reference  to  the  proof  of  a  conspiracy,  the  commission  of  the  offence  is 
generally  a  matter  of  inference  to  be  deduced  from  cerlaiu  acts  of  the  parlies 
accused  done  in  common  between  them  in  pursuantie  ef  an  apparent  criminal 
purpose  (2(  General  evide-ice  of  the  nature  of  the.  conspiracy  may  be  gone  into 
Wore  adducing  evidence  to  connect  the  different  defendants  with  it.  (3) 

The  acU  and  declarations  of  any  of  the  conspirators  in  (iirlherahce  of  ihe 

common  design  may  be  given  in  evidence  against  all  of  them.    But  bifore 

evidence  of  the  acts  of  one  conspirator  dan  be  given  against  the  others,  the 

■  existence  of  the  conspiracy  must  be  proved,  and  that  the  act  In  question  was  an 

act  done  in  furtherance  of  the  common  design  (4) 

See,  as^to  treasonable  conspiracies,  article  66,  as  to  seditions  consprritcies, 
articles  423.  and  124,  as  to  conspiracies  to  intimidate  a  legislature,  articlfe  70, 
aslo  conspiracies  to  bring  false  accusations,  article  152,  as  to  conspiracies  to 
defile  women,  article  188,  and  as  to  conspiracies  to  murder,  article  .234 ;  and  see, 
aisp,  article  527,  post.  ^-  ^  » 

SOS*  CkMitfa«  »»  9imr. — Bvery  one  is  guilty  of  an  indictable 
offence  andUable  to  three  years'  imprisQQn^nt  who,  with  intent  to 
deAraud  any  person,  cheats  in  pla^^atalrr  game,  or  in  holding 
the  Jtakes,  or  in  betting  on  any  event.    B.S.C.,  o.  164^  s.  80. 

Jhe  Imperial  statute  8  4  9,  Vict,  c  t09,  s.  17,  treats  and  punishes  cheating  at 
play  as  an  otttaining  by  false  pretences. 

*<_  Where  the  oflTence  is  committed  by  two  or,  Jnore  persons,  and  there  is  any 
doubt  whether  the  fttcts  are  such  as  to  bring  the  case  within  this  article,  a 
count  should  be  added  charging  a  conspiracy  to  cheat  or  a  conspiracy  to  defraud. 

As  to  gaming  houses,  betting  houses,  etc.,  see  articles  196,  197  and  199,  p.p. 
tt7,  118  and  Vil,  cmle  ;  and  as  to  gambling  In  public  coni^eyances,  poolselling, 
and  lotteries  see  articles  203,  204,  and  205,  p.p.  122  and  123,  ante 

•••.  wiMMmn.  vwi«MiTeuiMv««).— Every  one  is  euilty  of  p 
indiotdble  offence  abd  liable  to  one  year's  imprisonment  who  pretends 
'  to  exerciie  or  use  any  kind  of  witchcraft,  BOrcery,  enchantment  or 
conjaration,  or  undertakes  to  tell  fortunes,  or  pretends  from  his  skill 
or  knowledge  in  anj  occult  or  crafty  science,  to  discover  wh^re  or 
in  what  manrfer  any  goods  or  chatteu  supposed  to  have  boem  stolen 
L     or  lost  may  be  foimd. 

The  English  Gommisslonners  have  opposite  to  this  section  a  marginal  note 
referriBg  to  9  Geo.  2,  c.  .S,  s.  4. 

It  is  not  loBg^  since  the  Mmtreat  Star  had  the  following  article  on  the  ^ 
law  relating  to  fortune-lelling  :  ^    ,.     , 

"  Toronto  lawyers  are  at  present  considering  the  question  as  to  whether  ro^ 
tane-telling  is  an  indictable  offenoe.    A  diligent  search  into  the  precedents  has 


"  (I)  O'Gonnell  v  R.  U  Gl.  C  J.  153  ;  See  R.  v.  Manning,  supra. 

m  R  V.  ftisac,  4  East.  171. 

(3)  R.  V.  Hammond,  2  Esp.  718. 
^  (4   a.  V.  Niellard,  9  G  A  P.  277  ;  R,  v.  Blake,  6  Q.  B.  126  ;  13  L.  J. 
181 ;  Arch.  Cr.  PI.  A  Bv.  21  Bd.  1106. 
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w  -.«.n.  o„i..  .„  ,„  .„y  ^.  ,iie,  ,l:,  2;  L„.  „ 

(-/.)  does  any  other  unlawful  act.    •  J  to  do ,  or 

intmt  to  can^  8udi  danger  IsLhU?^  •'"'^^  "^^^  mentioned,  with 
c.  168,  88.  37  and  38.     ^    '     '  *"^  *°  ^pnsonment  fof  life.  R  s!g, 

one  is  guiltv  o"an*i!fd*SLbie'o*ffenSa^d  IThu'rf  "Vw-y    Eveiy  '' 
sonment,  wL,  by  any  act  or  wilfuUmi^  in  1^  ^'^^  ^«"™'  i™Pr7     : 
or  causes  to  be  obstructed  or  rten^S  th«  ^'''"."*'  °''  interrupts,     " 
nance  or  fi^  use  of  any  railway  3r  part  th^^^^^^  '"»'°*«- 

JSstyPnTsr"^  *^-^--  --eK;ttrwlt*"£sr c! 

paWirentaTclTnds^^^^^^^     ^3^?^  f '^^  ">«  P^we.  of  an  Act  of 
but  not  yet  used  for  that  purpo^runKnf  .r''^''^.  ^^ '°«>mo 've  ^we? 
workmen,  .s  within  the  above  ^rtfclefif"^^  '^"^  ">«  '^''F'a^fe  qfrtwterKnd 

.     .^here  a  defendant  h4dunlawftiUv«Ha'..oH  .  * 

the  line.  *hen  desirous  of  stoSn?»t™i?-  ?"'?  '°°'*^  "««*  by  InsDector,  n J 
a  tram  to  reduce  his  snLrt  TBI/   JS'"* '"•^ntionally  indurmf  VJ.!P^  •       °^ 


See  article  499 


■kmZ    .V  ""structed  the  free  usa  nr  i 
A  W,  po,/,  as  to  other  mischiefs  to  Rail^yft, 

7W.  I^JariitB  to  MiAka**.  1-       ' 

giuJty  of  an  o^ffenoe  and  Habk  m.^^***'  •"•"w.,..— Every  one  ih 
not  exceedingtwentydo  I«  ;>™,  ^Ummary  conviction,  to  a  ne„aU^ 
or  Jquon,  Bo^dest^il  or  d»nS*o°?t.*^"«  ^''^  -alue  of  tlrjS 
wth  or  without  ha^  laW  *'JSi*^;2^«°th'«  imprison^; 

iifing  any  ffoods 
r  or  any  vehicle 
ship  or  vessel, 


'*'  "•  '■  ^--^^n^".  26  N.B.  ft.  57  "'Bur^4  J-ff  •  ^•''  "! 
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_«.  who  „„„„  ,„,,„„  „^  ,^^^   ^^  ^^^,  ^  ^^^^^^^  ^^ 

or  i;-J,t^7°f  "'  «"y  '—  tb..  U  .r^,^,  ..„^^^  ,^^__^^^^^ 
(*.)  any  p,^„  ^  hte  endeavor  ,o  «.,»  „„t  ,^, 

.bJeoffence  .„d  liable,  or^viS^^j"?  «"'"j'«f  ""  Wiot 

::::::r::r.r- '^"^^^^^^^^^^^ 

Wreck,    see  article  3>W.,,  p.  7,  a„/^ 

or  nV;r^i>7^rprs;rso""^^^^^ 

ch«n|r  other  fasten  nVattaS^'"'",*''"  ^t^er  such  work  oTanv 
or  8aw?Iog«;  or  '°^  ^"^""^^  t^«™to,  or  any  mft,  cribohTmlS 

intended  for  the 
«iren»e  and  liable  to  wen'veS^;?"  "  «°"'->'  "'  «■>  mdictable 

7'»  -'°'  -  "■'  -".  -'srrj'sreT.siTii^^of *  '■"«'» 

(a.)  causes  any  w«fftr  /»«  *i,       •.  luorooi — 

conveyed  into  the  mine  or^if'JV,^^'"'*  ^'^  «ther  substance  to  be 
con^municating  with  Buch  mine  oTwe'r;?^  subterranean  channel 
(b.)  damages  any  shaft  or  any  .nassac^  of  tK.  • 
(O  damages.  u,ith  /„.^,  ..  ^ .f.'^^  ?'*^^  ™'"«  «»•  ^e"  ;  or 


tr^&iSlS'^g^f^t-P--ge 


(O  damages,  „rtA  fntent  t7     .  ™'"'  ^"^  ^«"  '  ^^ 

in,  erection^rid'gfo;^^^^^^  build- 

the  object  damaged  be  complete  S    or  '  ^^  '^^"'  ^h«th«r 

W  jdnders  the  working  of  any  such  apparatus  •  or  X 

chiS/orSSi:^''frn?S<;rn*^  "-^-e^..; any  rope 
connected  therewith.    ^^^T^ul^lZXiV''^  ^^^  ''^--^' 

The  mine  may  be  Iftirf  no  •ho  »    ' 
i^  though  only  a's  ag^  f^^r  '^S^'  °'  "  P««-  'n  possession  of  and  worlcing 

^wi&Crae.?.r  ""'"'^  ^^  ^-«  -^-  «  ^-"^  /»--  Cai.  orrighe  it 
Po^  oSSiKrein-'oa  T/r  '^^^''^  '"'"0-  o^  «  mine  for  th 
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immediately  after  such  robbery  woands,  beats,  atrikes,  6r  uses  por. 
aonal  violence  to  such  person  j  or 

or  peraons  robs,  or 


(6.^  beioff  together  ^irith  any  other  penMm 
i^BBawts  with  int«nt  to^rob,  any  person  ;  or 


(c.)  beinff  armed  with  an  offenBive  wMpon  or  instrattiQht  robs,  or 
asBaults  with  intent4o  rob,  any  person.  KS.C.,  c.  164,  8.  34. 

89tt.  Every  one  who  commits  robbery  is  guilty  of  an  indictable 
offence  and  |j,able  to  fourteen  years'  imprisonment.  B.S.C.,  c.  164,  s.  32. 

400.  Ever^  one  who  assaults  any  person  with  intent  to  rob  him 
is  guilty  of  an  indictable  offence  and  liable  to  three  years^  imprison- 
ment. B.S.C.,  c.  164, 8.  33. 

Robbery  is  a  stealing  from  the  person  aggravated  by  circumstances  either  of 
actual  force  and  violence  or  of  threats  of  violence ;  a  threat  of  violence  being 
oofced  upon  by  the  law  as  constructive  violence.  ( I ) 

When  robbery  is  committed  in  an  open  street,  road,  or  square  it  is  called 
highway  robbeiy. 

If  there  be  any  actual  woundingp  or  beating  of  the  person  robbed,  it  will  be 
an  agarmvatta  rdbbery,  punishable  under  article  398 ;  if  not,  it  will  be  a  robbery, 
punisba Me  under  article  399.  If  tne  complete  offence  be  not  proved  the  jury 
Biay,  according  to  the  actual  facts.  And  a  verdict  of  guilty  of  an  attempt  (See 
article  Tl  I  posl),  or  of  an  assault  with  intent  to  rob,  or  of  stealing  fVom  the 
persfHB,  or  ol  a  common  assault,  etc.  (See  article  713,  post.) 

* 

The  difference,  between  robbery  and  stealing  from  the  person  is  that  the 
former  is  open  and  violent,  while  the  latter  may  be  and  generally  is  done  clandes- 
tinely. In  robbery,  force  is  a  necessary  ingredient ;  m  simple  stealing  frouj 
the  person,  it  n  not.  For  instance,  merely  snatching  property  firom  s  person, 
unawares  aud  mmning  off  with  it,  is  not  robbery.  The  rule  appears  to'  be  well 
established  that  no  such  sudden  taking  or  snatching  is  sufttdent  to  constitute 
robberjft  unUto  at  the  same  time  some  ii^ury  be  done  to  the  person,  or  there  be 
a  previous  struggle  for  the  possession  of  the  property,  or  some  violence,  or 
thr^iitt^'Violence,  used  to  obtain  it.  (2) 

Mhvls.  where  a  boy  was  carrying  a  bundle  along  the  street  in  his  hand,  after 
as  dark,  and  the  prisoner  ran  past  him,  and  snatched  it  'suddenly  away, 
T}t  tvas  holden  that  the  act  was  not  done  with  the  degree  of  force  and  terror 
/necessary  to  constitute  robbery.  (3)  And  the  same  was  holden  in  a  case  where 
p    it  appeared  that  as  two  little  boys  were  carryifig  a  parcel  of  cloth  to  one  of  the 
inns  at  Bath,  for  the  purpose  of  its  being  carried  by  a  stage-coach  to  London, 
the  prisoner  came  up  suddenly,  snatched  the  cloth  fh)m  the  head  of  one  of 
them,  and  ran  off  with  it.  (4)  Th^same  doctrine  has  been  held  in  three  other 
cases ;  in  one  of  which  the  hat  and  wig  of  a  gentleman  were  snatched  from  his 
head  in  the  street ;  (5)  in  another,  an  umbrella  was  snatched  suddenly  out  of 
the  hand  of  a  woman,  as  she  was  walking  along  the  street ;  (6)  and  in  a  third, 
a  watch  was  jerked,  with  considerable  force,  out  of  a  watch-pocket.  (7) 


..  {\}  Oonolly's  ease,  I  Leach,  196.  (97. 

(?)  Reg.  v.  Baker,  1  Leach  290  ;  H.  v.  Walls,'?  C.  A  K.  214  ;  R. 
Leach,  C.  C."325  ;  Reg.  v.  Walton,  L.  &  C.  288  ;  4  Bl.  Com.  243 
auley,  1  Leach,  287.    R.  v.  Steward,  2  Bast,  P.  C.  702. 
(3)  R.  v.  Macauley,  supra. 
*(4)  R.  V.  Robins,  1  Leach  290. 


V.  Moore,  I 
R.  V.  Kio 


;j&i  H.  V.  steward,  supnK 
;  (ll  R.  V.  -  


Homer,  5  East.  P.  C.  703. 
(7)  R.  V.  GoosU,  I  G.  &  P.  304. 
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BOBBEBY  AND  E^b^ION, 


In  this  last  casA  A  i,.^         .  '**» 

alch  lh)m  his^ckrt  *tK*"«''*  '»°W  of  bW watch  .h.- 

e  w«k>i.  WW -l."*'™^.'  »•  held  that  f>,oit!Lr"®'^*'hich  ascufflnnn^.Jr -_? 


".  "Moocured.  Garrowr  r  fclrj. Y""'^"""fe,  after  whipK„-    "««  jentea  iiia 
the  watch  did  not  maSThr  S^^'** ''"'»'  'heftroeusad  in  •   ??<="ffle  ensued,  and 

■ng,  and  not  aflAf  •■♦     >i»u- 


W  bair ;  the  judMM«  ..^^  ^mvti  at  home,  it  wjj  ft^.!15  -'"*  '*«'"»  wen  inJiiS 

Where  A  la'H  h  "raped,  u  was 

the  Chain  and  Sen  AJ^iVirtKh^'y  P»'«°/wilhTio  SThr'^^  •  \*«2'  '•"""S 
case  reserved  that  th™  was  S„  ^^  '^"^"^^  "  ^«8  held  L  t  ht?  ^®?'''  •>«  hroke    ■ 
to  overcome  the  naiataaoeZ't-^'^' "  ^-  *'''* ""» ««  the  w^/il^  •'"•*»«'  «Pon  « 
a>«tpu-pose.(3,™""7°°*°'*<l«  hy  the  steel  chafn.  wd  u»d  act^Tr*"''''^ 
M^hftro  it  a  *orc6  for 


A.  ran  asainst  R   <■».  .l  °        ** 

hi8  pocket^Held  5at  th«  r^  ^^'^  °f  diverting  his  •»*„.. 

money  was'oflS  to  ;  Irtv^'^}"''"'  »'  'east^oS  ^«  "J'^'ned  by  it.  igf 
W".   Blackhama88iulfJ^';yi«'»;«»H      to  commi   [  r7i^'in  .*l^''««' 
:Z!^f^J^^^«tentto^^ 


2  .J- ^- ^P'er.  I  Leach,  320 
2  R.  V.Moore,  I  Leach.  335 

('iJnoWlt.'^r^-.«-^0«. 
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I-'*       V 


any  demand  firom  hinr,  oflered  him  money  to  desist,  which  money  he  took  and 
into  his  pocket,  biit  continued  to  treat  the  woman  with  violence,  in  order  to  eitggt 
his  original  purpose,  until  he  was  interrupted ;  and  this  was  holden  to  be  a  robbery 
by  a'  considerable  mejority  of  the  judges  ;  qn  the  ground  that  the  woman,  from 
the  violence  and  terror  occasioned  by  the  prisoner's  behaviour,  and  to  redeem 
her  chastity,  oflered  the  money,  which  it  was  clear  she  would  not  have  given 
voluntarily ;  ahd  that  the  prisoner,  by  taking  it,  derived  an  advantage  to  himself 
ttom  his  felonidbs  conduct,  though  his  original  intent  was  to  commit  a  rape.  ( !  i 

It  is  not  necessary  that  the  thing  when  taken  should  be  actually  on  the 
owner'B  j^rson.  It  will  be  su£Bcient  if  by  means  of  violence  or  threats  of 
violence  it  be  taken  in  his  presence.  (2) 

Therefore,  if  A.,  upon  being  assaulted  by  a  thief,  throws  his  purse  or  cloak 
into  a  bush,  and  the  thief  takes  it  up  and  carries  it  away  ;  or  if,  while  A.  is 
tlying  from  the  thief,  he  lets  fall  his  hat,  and  the  thief  takes  it  U|)  a^d  carries  it 
away,  such  taking  being  done  in  Ihe  presence  of  A.  will  be  suEBcient  (3).  So  it 
has  been  said,  that  if  a  man's  servant  be  robbed  of  his  master's  goods  in  the 
sight  of  his  master,  this  shall  be  taken  for  a  robbery  of  the  master  (4).  So,  if  the 
thief  having  first  assaulted  A.,  takes  away  his  horse  stalling  by  him ;  or,  haviqg 
threatened  and  put  him  in  fear,  drives  his  cattle,  in^is  presence,  out  of  his- 
pasture,  he  may  be  properly  said  to  take  such  property  nroin  theperson  of  A., 
for  he  takes  it  openly  and  before  his  face  while  under  his  immediate  and 
personal  care  and  protection.  (5) 

Where,  on  an)  indictment  for  robbery,  it  appeared  that  the  prosecutor  gave 
bis  bundle  to  his  brother  to  carry  for  him,  and  while  they  were  going  along  the 
road  the  prisoners  assaulted  the  prosecutor,  upon  which  his  brother  laid  down 
the  bundle  in  the  road,  and  ran' to  his  assistance,  and  one  of  the  prisoners  then 
ran  away  with  the  bundle ;  Vaughan,  B.,  intimated  an  opinion  that  under 
these  circumstances  the  indictment  was  not  sustainable,  as  the  bundle  was  in 
the  possession  of  another  person  at  the  time  when  the  assault  was  committed. 
Highway  robbery  was  a  felonious  taking  of  the  property  of  another  by  violence 
against  his  will,  either  flrom  his  person  or  in  his  presence  ;  the  bundle  in  this 
case  was  not  in  the  prosecutor's  possession.  If  these  persons  intended  to  take 
the  bundle  why  did  they  assault  the  prosecutor,  and  not  the  person  who 
bad  it  ?  (6)  The  prisoners  were  convicted  of  simple  larceny  ;  but  if,  when  the 
attack  was  commenced,  the  bundle  had  been  in  the  prosecutor's  own  possession, 
and  he,  instead  of  his  brother,  had  thrown  it  down,  and  the  prisoners  had  p>cked 
it  up,  it  Would  surely  have  been  held  to  be  robbery. 

It  is  not  necessarv  that  after  being  taken  the  property  should  continue  in  the 
possession  of  the  thief.  Thus,  where  a  robber  took  a  purse  of  money  from  a 
gentleman,  and  returned  it  to  him  immediately,  saying.  "  If  you  value  your 
.purse,  you  will  please  to  take  it  bacl^,  and  give  me  the  contents  obit ;  "  but  was 
Itpprehended'and  sebured  before  the  gentleman  had  time  to  give  him  the  con- 
tenU  of  the  purse  V  the  court  held  that  there  was  sftfftcierU  taking  to  complete 
the  oifence,  although  the  prisoner's  possession  continued  only  for  an  instant.  i7) 

If  the  propertv  be  once  taken,  the  offence  will  not  be  purged  by  the  robber 
delivering  it  back  to  the  owner. 

For  instance,  A.  requires  B.  to  deliver  his  purse,  and  ho  delivers  it  accordingly 
when  A.,  finding  only  two  shillings  in  it,  gives  it  to  him  again  This  is  a  laking 
by  robbery.  (8) 


(I I  R.  V.  Blackham.  %  Bast.  F.  G.  7 il . 

(?)  t  Hale,  533  ;  Rex.  v.  Francis,  2  8tr.  1015. 

(3)  3  Inst.  68. 

(4)  Rex.  V.  Wright,  Style.  156 

(5)  1  Hawk.  P.  C,  c.  34.  8. 6 ;  4  Bl.  Com.  213. 

(6)  Rex.  V.  Fallows.  5  C.  A  P.  508. 

(7)  R.  V.  Peat;  I  Leach  228 ;  2  East,  P.  C.  557 :  see,  also  R.  v.  Lapier,  supra, 
(8  1  Hale  533 ;  R.  v.  Peat,  t  Leach  228 ;  2  East  P.  G.  557. 


Jty'i 


3 


BOBBERY  AND  ISXTOBTION. , 


anXS^foH'  iftT^i^'  '^i°  *"  "'her  cases  of  theft  mu,t  h«      •      ' 

own,  obtain  it  bylRc  ifT/  ^~*  ^  ^prSn  that  thr"""  ^"'•«*'' .• 

-rew..„JJ„^-jn.n^ 
Although  it  is  dear  th«t   -r 

80  that  where  a  traveller  m«f  o  n  u  '  "'^  K^ods-  (4) 

K"^         Upon  an  mdictment  fnr  «,KK-      .  ™*  °' *"«  ™oney  given  f5»  • 

pheasant  that  wm  cauX  ••  .i.^  ™P"«*  '^«t  he  had  ^dth  ^°2  ^'^  *<>  A, 
and  wire8-whbh^AlSSiii°/'*T-  ^  ^^en  asked  AtS  .rt^K-  *.!  '"«'  »'so  a 
threatenedlTKS  out™ 'sli  l'*?r=».'^''«"»P<'n  B  liftei  ^n  a  t"""  'l''«'««nt 

It  seems  that  wham  vini»..  ""«re»  and  pheasant  or  not  tR\ 

tohimthroughS'stJ^g?*''!*"*  1"^- "ks almfof a  rSS^^tS"^'*-  ^of 
if  he  had  de^andedtoe  m™J'PP^^*»'^«n  of  vioK  ItK  ''''?  *'^*«  ^^eni 
*int  took  goods  A«m»L°°*'J' '"  *''®  ordinary  wav  i'?.  1  J"  "?*'''  ™'»'>ery  as 
and  tbreaKmSted  hi:'r?"i"'^  "^  ">^v7lu?o'^e  ght  shlilin'""^  '^^e" 


(2l8ieV^'^*'"'.^«»^'2'.'28. 
g^vVa.o?r^;j»''*'-*F.50. 

Oj  i  Bl.  Com.  242  " '  '  *^""-  ^-  '  Bd-  872. 

^B.v.8imoni,2BMt,P.G.7I2. 
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BIMINAL  OODE  OF  CANADA. 


One  Hall  at  the  head  of  a  riotous  mob  stopped  'on  the  highwaV  a  cart  laden 
with  cheeses  and  iocsisted  upon  seizing  them,  for  want  of  a  pennit.  This  was  a 
mere  pretence,  no  permit  being  necessary.  After  sqme  altercation,  Hall  inducted 
the  owner,  one  MaTiman.,to  go  with  him  before  a  magistrate ;  and,  while  they 
were  absent,  the  mob,  by  preconcerted  arrangement  with  Hall;  pillaged  the  cart. 
On  an  action  against  the  linndred,  apod  the  statutes)  of  hue  and  cry,  it  was 
objected  th»t  this  was'no  rdbbery,  because  there  was  no'force ;  but  Hewitt,  J., 
ovarruled  the  objection,  and  left  the  case  to  the  jury  who  were  of  opinion  ibiit 
Hail's  conduct  in  insisting  upon  seizing  the  che^  ibr  want  of  a  permit  was  a 
mere  pretence,  so  as  to  delravid  Merriman  and  they  found  that  the  oflbnce  was 
robbery,  this  finding  was  afterwards  confirmed  by  the  Court  of  King's  Bench 
on  a  motion  for  new  trial;  the  o|>inion  that  the  case  amounted.to  a  robbery 
being  teased  •upon  the  consideration  th«t  the  first  seizure  of  the  cttrt  and  goods 
by  Hall;  being  by  violence,  and  while  the  owner  was  present,  constituted  the 
offence  one  of  robbery.  (I|  *  ' 

In  another  case,  also,  thl9  offence  was  held  to  be  robbery,  though  the  violence 
made  use  of  was  under  the  colour  and  pretence  of  a  legal  proceeding.  The  pro-, 
secutrix  was  brought  to  a  police  office  Jby  the  prisoner,  into  whose  custody  she 
had  been  delivered  by  a  headborough,  who  had  taken  her  up  under  a  warrant, 
upon  a  charge  of  having  committed  an  astault  upon  a  woman  who  lodged  in  her 
boose.  The  magistrate  having  examined  the  «omplaint,  orderc^d  her  ta  find 
bail ;  but  at  the  same  time  advised  the  parties  to'make  the  matter  up,  and  become 
good  friends.  Thel  magistrate  then  Im  the  office,-  and  the  prisoner,  who  was  an 
under«ervant  to  the  turnkey  of  the  New  Prison,  Glerkenwell,  and  acted  odea- 
sionally  as  a  runner  to  the  police  office,  but  had  no  regular  appointment  either 
as  a  constable  or  other  peace  officer,  nor  had  in  particulu  any  order  to  can*}'  the 
prosecutrix  to  prison,  took  her  to  a  public  Iiouse,  whiere  her  husband  was  wait- 
uig  expecting  her  to  be' discharged.  When  her  husband  found  that  the  matter 
was  not  settled,  he  requested  the  prisoner  to  wait  a  short  time,  while  he  went  to 
procure  bail,  and  immediately  left  the  (louse.  As  soon  as  he  was  gone,  the 
prisoner  began  t^  treat  the  prosecutrix  very  ill,  Ijocked  her  up  fqr  soiib  lime  in  a 
stinking  place,  and  then  brought  her  out  and  threatened  to  carry  her  immedia- 
tely to  pnson.  She  was  territied,  and  implored  him  to  wait  till  'her  husband  ri<- 
tumod  ;  and  offered  to  give  liim  half>a-cA)wn.  if  he  would  comply  with  ber  re- 
que^ ;  but  he  ref^ised,  and  immediately  handcalTed  her  to  A  man  whom  he  had  . 
m  custody  on  a  charge  of  assault.  The  prisoner  then  kicked  Her,  thus  hand- 
cuffed before  him  ;  and  shoved  her  and  the  man  into  a  coach,  which  he  ordered 
to  drive  to  the  New  Prison.  He  then  came  into  the  coach  ;  and.  almost  imme- 
diately Upon  the  coach  setting  off,  put  a  handkeftshief  to  the  mouth  of  the  prose- 
cutrix, and  forcibly  took  fhtm  her  a  shilling,  he  saying  at  the  same  time,  "  This 
will  buy  us  a  glass  a-piece  "  He  then  asked  her  if  she  had  any  more  money,  said 
that  he  was  sorry  for  her  children,  and  that  if  she  had  as  much  money  as  would 
pay  for  the -coach,  she  should  not.  go  to  prison.  Uhe  said  she  had  no  more 
money  ;  but  the  man  who  was  handcuffed  to  her  rattled,  the  handcuff  against 
the  side  of  her  pocket,  and  the  prisoner  put  his  hand  into  her  pocket,  and  took 
out  three  shillings  He  then  continued  to  promise  to  ctarry  her  back,  but  did  not 
give  any  direotions  to  the  coachman  to  changa  his  course  In  about  ten  minutes 
after  taking  the  three  shillings,  he  stopped  the  coach  at  a  public  house,  called 
for  some  gifl.  drank  some  himself,  gave  the  coachman  a  glass,  and  offered  the 
prosecutnx  a  glass,  which  she  several  times  refused,  but  at  last  drank  upon  his 
msisting  she  should  do  so  and  again  promising  her  that  she  should  not  be 
detained.  He  gave  in  payment  for  the  gin  the  shilling  which  he  first  took  from 
her,  jind  got  sixpence  in  change.  As  the  prisoner  had  promised  to  carry  her  back, 
the  prosecutrix  made  no  complaint  at  the  public  house,  but  said,  that  if  the 
prisoner  would  carry  her  back  he  might  keep  the  othfr  three  shillings  which  he 
nad  taken  from  her.  The  prisoner,  however,  proceeded  with  her  to  the  New 
Prison.  He  paid  a  shilling,  or  .one  shilling  ana  sixpence  for  the  coach  ;  but  re- 
turned no  part  of  the  money  to  the  proseotUcfx.  flares,  J.,  who  tried  the  pri> 
soner,  said,  thaf  in  order  to  commit  the  crime  of  robbery,  it  was  not  necessary 

(1)  Merriman  v.  The  Hundred  of  Chipp^mham,  2  East  P.  G.  709,^ 
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BOBBEBT  AND  EXTOBTIONJ: 


that  the  violence  used  tn  nh»  •  \.  '  ^^  -846 

.    avlSSl^SifSSl.^^^^'S^W^J^  —  -d 

trfthe  Jury,  with  a  d^flit?„'   1''®  "^^  intention  was  tnr„f   ^"?f  "'^'*^'  or  of 

money  and  that  he^K^^'^t*''?  ?*'*''''' *f«'S 

prevent  her  makinir  resi^tpn^^     'i*®  ^'"'once  of  the  hanrf^„ff     "'^  taking  her 

.  ""«^  ^^y.  .ho«,MS7juT  ''"*  ''^  '-"^ ''»  -ney  wit'h'  \  K?on^ 

"if  they  were  8uchn;jp\r^^*^*y  ™ean8  of  threats  »i.«.i_.  . 
«ta^j^ara''f^Vo&J^2''"'^^  P"""-^  «^  buc^  .. 

;   aU'SSS^r^'^"'  '^e'^V^^l'f^^  that  the  pHsoneri^ 
rifled  htoif'lfs'  wa2h  f L""  *"«™Pt  «t  ttS  h'aKf.  %'"«  «^tsTf     • 
-     menace  was  used,  K,  2eld  JS»  ^"t  "  did  n^t  ap^r  tU '""  ^?'°'  """^ 

s««und  another:  asrtatnX\feri?^^^^^ 
,        A  stage  coach  having  fl^anem.v  »1  ^"*°"''  ^»» '«  f?^^ 

one  oocaai^on  took  a  HttS  !^?^  ""^  *^°  robbed  on  a  n«r»i«„i     ^    v    '  ' 

'  •PPfehendlaiX  highwlvThlJl"**  *  P'«t°'  ^  SVckJ  Sr'tC*'''  '^-  ^■'  "^  ' 
•  highwayman:  as  usual  mW*'®'" '  '^"'^  >»^ent  into  the^oh  .f^"^  ^^^  P^T^"*  of      v 
of  the  Passengere    J  Nf/iii ""^  °?''*=*'  Planted  a  nist^-nH^^P^^^Se""-  The 

«mple  theft  only,  S™  Ltt  °'^ "'"«' then  SawTv^^k"^'  *i?*.!?«t  the 
the  taking  of  the  ihi™«?^  robbery,  as  the  wordsbf  mI«L  ^*®  ''^M  to  be 
menace.  t!f  offSce%?„  .'L 'f  '}IP^^.  h«d  bS  lS»j::«'!.  "i^l  after 
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Iind  bidding  him  to  deliver  his  purse,  B.  refUse  to  do  so,  h^  fim  A.  pray  B. 
to  give  or  lend  him- money,  and  B.  does  so  accordingly,  uqder  the  influence  or 
fear,  the  taking  by  robbery  will  be.  complete,  (t)  For  whore  the  thief  receives 
money,  Ac,  by  the  delivery  of  the  party,  either  while  the  party  is  under  th>3 
terror  of  an  actualassault,  or  afterwards  while  the  fear  of  the  menaces  made 
use  of  by  the  thi^  continues  upon  him,  s«cb  thief  may,  in  the  eye  of  the  law,  as 
correctly  b^  said  to  take  the  property  flrom  the  party,  as  if  he^  had  actually 
taken  it  out  of  his  pocket.  (3) 

To  oblaip  money  by  a  mere  threat  to  take  a  person  btfora  the  ]police  court 
for  not  taking  and  paying  for  goods  pretended  to  be  sold  to  her  at  a  mock 
auction  has  been  held  not  to  amount  to  robbery.  For  instance,  where  the 
prisoners,  assisted  by  other  persons,  got  the  prosecutrix  into  a  house,  under 
pretext  of  an  auction  being  carried  oi^  there,  forced  her  to  bid  for  a  lot  of  artibles 
which  was  immediately  knocked  down  to  her,  and  then,  upon  her  not  producing 
the  money  to  pay  for  it,  threatened  that  she  should  be  taken  to  Bo^oStreet,  and 
from  thence  to  Newgate,  ana  be  imprisoned  till  she  could  raise  the  money ;  and 
alter  these  threats  had  been  used,  a  preluded  constable  was  introduced,  who 
itrix,  "  (hiless  you  give  me  a  shilling  you  must  go  with  me," 


8aid>to  the  prosecutrix, 

upon  whipn  she  was  induced  to  give  the  pretended  constable  a  shilling,  as. a 
means  of  obtaining  her  liberty,  and  to  avoid  being  carried  to  Bow-street  and  to 
Newgate,  and  not  out"  ot  fear  or  apprehension  of  any  other  personal  force  or 
violence ;  the  judges,  after  argument,  and  a  minute  discussion  of  the  circum- 
stances of  the  case,  were>of  opinion  that  they  were  not  sufficient  to  constitute 
the  crime  of  robbery.  They  thought  that  the  threat  used  of  taking  the  pro- 
secutrix to  Bow-Areet,  and  fh>m  thence  to  Newgate,  was  only  a  threat  to  put 
h^r  into  the  hands  of  the  law,  which  she  might  have  known  would  have  taken 
her  under  its  protection  and  set  her  free,  as  she  had  done  no  wrong  ;  that  an  • 
innocent  person  need  not  in  such  a  situation  be  apprehensive  of  danger  ;  and, 
therefore,  that  the  terror  arising  ih>m  such  a  souroe  was  not  sufficient  to  induce 
an  individual  to  part  with  property,  so  as  to  amount  to  robbery.  (S) 

A  similar  state  of  facts  would,  no  doubt,  be  sufficient  to  sustain  an  indictment 
for  conspiracy  to  deflraud.  or  an  indictment  under  article  404,  pott,  for  depend- 
ing with  menaces,  with  intent  to  steal.    . 

Where  the  defendant  decoyed  the  prosecutor  into  a  house  and  chained  him 
down  to  a  seat  and  there  compelled  him  to  write  orders  for  the  payment  of 
money  and  for  the  delivery  of  deeds,  the  paper  on  which  he  wrote  remaining  in 
his  hands  half  an  hour  but  he  was  chained  all  the  time,  it  wa&.held  (before  the 
24  and  25  Vict.,  c.  96,  sec.  48),  that  it  was  not  an  assault  with  intent  to  rob.  (4} 

Such  cases  as  this  are  now  covered  by  the  Imperial  statute  ;  and  they  come 
under  our  article  402,  post. 

It  seems  that  the  fear  of  violence  to  the  person  of  a  child  of  the  party  from 
whom  property  is  demanded  will  fall  within  the  same  consideration  as  if  the 
fear  were  of  violence  to  the  person  of  the  party  himself ;  and  so  where  the  case 
was  put  of  a  man  taking  another's  child  and  threatening  to  destroy  him,  unless 
the  other  would  give  him  money,  Hotham,  B.  said  be  had  no  doubt  that,  this 
would  be  robbery  (5).  And,  Eyre,  G.  J.  expressed  the  same  oirinion  in  the  case 
of  R.  v.  Reane.  In  that  case  James  Reane  was  indicted  for  a  highway  robbery, 
and  David  Watkins  was  charged,  as  an  accessory  before  the  fact.  Thejrosecutor 
on  the  t2th  of  May,  1794,  met  the  prisoner,  Reane,  in  the  street.  He  was  an 
entire  stranger  to  the  prosecutor ;  but  he  asked  for  money,  and,  upon  the 
prosecutor's  refiising  to  give  him  any,  went  away  muttering  expressions  of 
anger.  Next  day  he  again  met  the  prosecutor,  and  irepeated  his  request  for 
money ;  and,  on  being  reftised  said,  "  You  shall  be  the  worse  for  it."  On  the 
iHtd  ot  May,  he  again  accosted  the  prosecutor,  and  told  him  that  he  had  taken 

ih  I  Hale  533. 
<2  2  Bast  P.O.  711,714. 

{3\  R.  V.  Knewland,  •?  Leach,  721 ;  R.  v.  Wood,  2  Bast,  P.  C  732. 
See,  alM,  article  406,  poi(. 

(4)  H.  v.  Edwards.  6  CAP.  521.  '* 

(5)  R.  V.  Donolly,  2  East,  P.  G.  715,  718.  > 
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indecent  liberties  with  him  i    .■. 

neit  day  the  prMecninr  «*'''. ''^  "a^le  no  reniy  hiit l  «ib^'*"*"°°'  «8ked 

.  ;=sr^Si£^™^^san:^5^^ 
Ta%w.-SiS-  ^^ ""'"  "^-^"«-^^^^^^^^ 

told  Reane  tlia    f  he  wouM^.°f  *  ?''"'  previously  CncertPH^t^V;,  "JP"°  '''''^h 
the  hond.    The  iZZS  T.?!* "  %  ^"^^  he  would KI^'.'k   ''"  ''"e°d, 
pineas  and  a  shSffto  B^!^'^^'**  ««^e  the  hond  tS«?  'i?.i?'°"«y  ""d 
W  toying  he  w^uidX«T®''*^°«»rried  both  bond  att   ^'"^  nineteen 
tor  the  priMneraThrt  thii  nr„„r  P'"°»ef  "'^r  no  flirther  trouble     t?*^  ""^"^  ^"^ 
there  mbst  bea  v  olence  «?  r °^  was  defective ;  as.  in  oX »„;«    •^'"'  "^J^"'®** 
^hen  th6,property  I  rA°5  '^a'!"' danger,  as  to  the  dS.  nr  .h      '^"'^  "'"bery 
tie  prison^'gb.U'^"''^  wth;  but  the  dase  wasEn  th«^?™*=''''!  «'8«n| 
Eyre,  C.  J..  obfSd'  ^•^hJ^,"'^  *^I  "P^^on  of  thiTwS  '  fn"'i"''^'  "*"'  '"""n^ 
cases  to  hold  th^to'h«LKi  "  *""'<*  M  going  a  sten  fn^ti  "^g^*  **»  taken, 
•nd  where  the  LL^  ^^3^7- .  Jhat  the%ri^cyj'MS^^^^^^^ 
violence.  That  the  princinlth«K''I^'^  'trough  ^r    that  ®^  *'' ^'o'ence; 
•luestion  to  the  Jur^  whe  Lr  .k*"*  i'v'^  "PO".  in  such  cas^s  w«?".*"""<="^e 
impressed  guch  a  teLr  o„  .kI  ^^^  ''efendam  had,  bv  c^^«1'n  "  *°  *^*^e  the 
tlie  demaj.    The^«L°°J?®  P™*ecutor  as  to  render  him  in^."  ^Jfenmstances, 
was  under  no  aSensio^^-?  l^^  P^secutorlworo^  hTi[!?^'r'''"««'«t'n« 
the  prisoners,  he'^Sf^ed  X^^^  k'!"**'  *>"*  «*v^^is  nJnev  m.iv?'  '''"'  ^1 

the  party  himself  ^^  ,1°  '^"^•hle  diSuncUon  betw^„*1'  ^^  'whatever  means 
t-o&I  Si^i^^^Trr^^  -5«.P"A  hy.  one^^of'XluV.K"?"!!^^-  '» 


the  prty  wrselff  a"d  tZ  T'*'"'  ''««»°«en 
.      anotfier's  child  over  a  river  «^H^f  "*  ''^  ""e  of  Vhelud^i^^r  f  ^'°'enee  to 
money."    The  inrf^L   u  ?!'  "P**  threatening  to  thm^  f  "9«e«  of  a  man  holding 
.  Vie  Joe  eilKcSi  S'coS^"j?  «e"vfc?iirir4'„V°ir,  he  gav6  ''^ 

•«nl  wllh  ,'^b  S°hf JSS'T?'  '»'■  "»'«n%  II  .D^rST,?'!'  S"  ""not 


(I )  B.  v.  Heane,  2  flia  P,  c  735  7<i«~ 
W  R.  V.  Simon.,  2  Wt.  P  C.  7si.   *' 
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by  the  ume  mob  at  other,  houses,  at  diflbrent'times  6rthe  same  diiy,  yiSusa  some 
of  the  prisoners  wfere  present ;  it  was  objected  that  the  fact,  that  aftaey  had 
been  demanded  at  other  places  would  be  no  proof  of  any  demand  maa»  on  the 
prostieutor ;  and  that  this  was,  in  effect,  trying  the  prisoners  upon  other  charges 
which  they  could  not  be  prepared  to  meet.  But  it  was  held,  by  Parke,  J.,  (after 
consulting  Vaughan,  B.,  and  Alderson,  J.,),  that  what  was  done  before  and 
after  the  partiobjar  transaction  at  the  prosecutor's  house,  but  hi  the  course 
of  the  same  day,  and  when  the  prisoners  were  present,  might  be  given  in  evi- 
dence. (1) 

In  Spencer's  case,  com  was  taken  from  the  prosecutor  by  the  prisoner,  and  a 
mob  who  accompanied  him,  compelling  the  prosecuto^  to  sell  it  under  its  value 
^y  a  threat  that  if  he  would  not  sell  it  at  the  sum  offered,  it  should  be  taken 
*Y*y'  T**^  prosecutor  'had  com  belonging  to  other  persons  in  his  possession 
when  the  prisoner  came  to  bifflf  together  with  a  great  mob  marching,  in  military 
order.  One  of  the  mob  said,  that  if  he-would  not  sell  Ihev  were  going  to  take 
!*  »w*y ;  and  thfl  priso^  said  that  they  would  give  thirty  "shillings  a  load,  and 
if  he  would  nor  take  that,  they  would  take  the  corn  away;  upon  which  the 
prosecutof  sold  corn  fbr  thirty  shillings  which  was  worth  thirty-eight  shillings 
This  was  ruled  to  be  robbery,  and  the  prisoner  was  convicted,  and  executed.  |2) 

In  a  case  arising  out  of  the  London  riots  in  1780,  the  prosecutor  swore  at  the 
trial  that  the  prisoner  and  another  man  entered  into  his  dwelling-house ;  and 
upon  being  asked  by  him  what  they  wanted,  the  prisoner,  having  a  drawn 
^word  in  his  hand,  said  with  an  oath,  "  Put  onri  shilling  into  my  hat,  or  I  have 
«■  party  that  can  destroy  your  house  jpreeently ;  "  upon  which  ha  gave  him  a 
shilling.  It  was  also  sworn  by  another  witness,  that  the  prisoner  also  said 
that  if  th9  prosecutor  "  would  keep  the  blood  within  his  mouth,  he  must  give 
the  shilling."    This  offence  was  also  holden  to  be  robbery.  (3)  - 

In  another  case  against  the  London  rioters  of  1760,  it  appeared  that  a  boy 
with  a  cockade  in  his  hat  knocked  violently  at  the  prosecutor's  door,  who  there- 
upon opened  it,  when  the  boy  said  to  him,  «  God  bless  your  honour,  rememher 
the  po«-  mob."  The  prosecutor  told  him  to  go  along  ;  on  which  he  said,  '•  Then 
I  will  go  and  fetch  my  captain,"  and  went  away ;  but  soon  afterwards  the  mob, 
to  the  number  of  a  hilndred,  armed  with  sticks,  and  such  other  things  as  they 
had  been  able  to  procure,  came,  headed  by  the  prisoner,  who  was  on  horseback, 
and  whose  horse  was  led  by  the  same  boy.  On  their  coming  up,>4he  by-stknders 
said, "  You  must  give  them  money,"  ajjd  the  boy  said,  "  Now,  I  have  brought 
my  captain ;  "  and  some  of  the  mob  said,  «  God  bless  this  gentleman,  he  is 
always  generous."  The  "prosecutor  then  said  to  the  prisoner,  "  How  much  ? " 
to  which  the  prisoner  answered,  "  Half  a  crown,  sir  ;  "  updtt  which  the  prose- 
cutor, who  had  before  only  intended  to  give  a  shilling,  gave  the  prisoner  half-a- 
crown.  The  mob  then  gave  three  cheers,  and  went  to  the  next  house.  This  was 
holden  to  be  robbery  (4) 

During  some  riotyfn. Birmingham  A  threatened  B.  that  unless  he  would  give 
him  a  dertain  sum  of  money  he  should  return  with  the  mob  and  destroy  his 
bouse.  B.,  under  the  impression  of  this  threat  gave  A.  the  money.  Held  by  the 
Judges  to  be  robbery.  (5) 


401*  m*miairtk«HMii.— ^Eveiy  one  \a  guilty  of  an  indictable 
t)fl'enoe  and  liable  to  imprisonment  for  life,  or  for  any  term  not  leas 
than  five  years,  who  stops  a  mail  with  intent  to  rob  or  search  the 
'same.  B,S.C.,  a  35,  s.  81. 

See  article  4,  anU,  p.  7,  for  definition  of  «  mail." 

The  property  in  any  mailable  matter  may  be  laid  in  the  Postmaster  General, 
(See  article  6^4,  ftosl.) 


(1)  R.  V.  Winkworlh,  4  G.  *  P.  444. 

(2)  R.  ▼.  Spencer,  1  Bast  P.  C.  712,  713. 

(3)  R.  V.  Brown,  2  Bast  P.  C  731. 

(4)  R.  V.  Taplin,  2  Bast  P.  C.  712. 

(5)  R.  V.  Astley,  2  Bast  P.  C.  720. 
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Under  sec.  48  of  24  4  25  Vi..      «»  .       «      no  value  to  the  pwy 

;:lherel)y  agree  to  pay  you  £1,10  «.    „      "  ^'""'•''"' '«'y  »9th.  1875. 
Mtion  againstme."      ^^  ^°"  '^■""  **«f"ng  on  the  Nth  inat  t„ 

* .  ""''•  '0  prevent  any 
Stld  (hat  the  document  was  a  v»i„-k. 
See  articles  405.  and  406^"""'^^      '  .,, 
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that  she  received  it  from  the  defendant  then  a  prisoner  in  Newgate  with  ins- 
tructions to  post  it^  and  the  post  office  employee  proved  that  the  lettpr  in  ques- 
tion was  brought  to  the  office  by  the  woman,  and  forwarded  in 'the  regular 
course,  the  evidence  was  held  sufficient  not  only  ofthe  sending  by  the  defendant 
but  also  that  he  knew  its  contento.  (I)  Sending  a  letter  to  A.,  in  order  that  he 
may  deliver  it  to  B.,  is  a  sending  to  B.,  if  the  letter  is  delivered  by  A.  to  B.  {'h 
And  the  le&ving  of  a  letter,  directed  to  A.,  near  A's  house,  witH  the  intention 
that  it  should  not  only  reach  A.  but  B.  also,  Was  held  to  be  a  sending  of  it  to 
B.,  by  whom  it  was  afterwards  seen.  (3) 

Where  the  letter  contained  a  jrequest  only,  but  intimated  that  if  it  were  not 
complied  with,  the  writer  would'  publish  a  certain  libel  then  in  his  possession 
accusing  the  prosecutor  of  murder,  it  was  held  to  amount  to  a  demand.  (4)       "^ 

As  to*extortion  by  threatening  to  puldish  a  libel,  see  article  300,  ante. 

The  demand  must  be  with  menaces  and  without  reasonable  dr  probable 
cause,  and  it  will  be  for  the  jury  to  consider  whether  the  letter  does  expressly 
or  impliedly  contain  a  demand  of  this  description.  The  words  "  without  any 
reasonable  or  probable  cause  "  apply  to  the  demand  for  money,  and  aot  to  the 
threatened  accusation  to  be  made  against  the  prosecutor  ;  and  therefore  it 


t 


immaterial  in  point  of  la:w  whether  the  threatened  accusation  be  true  or  not 

An  anonvmous  letter  intimating  that  some  persons  had  conspired  to  burn  or 
otherwise  destroy  the  prosecutor's  property,  and  oflering  to  make  a  digclosure, 
if  JE30  wore  placed  for  the  writer  in  a  certain  spot,  was  held  not  to  be  within  the 
7  4  8  Gea  4,  c.  2JI,  8.8,  as  it  did  not  contain  any  menace,  although  its  contents 
might  create  some  apprehension  in  the  owner's  mind  The  indictment  charged 
the  prisoner  with  sending  the  following  letter  to  Mr.  Young,  demanding  money 
with  menaces :—       ,  ' 

'•  Sir, 

"jAs  you  are  a  gentleman  and  highly  respected  by  all  who  know  you,  I  think 
it  my  duty  to  inform  you  of  a  conspiracy.  There  is  a  few  young  men  who  have 
agreed  among  themselves  to  take  iVom  you  personally  a  sum  of  money,  or  injure 
your  property.  I  have  overheard  all  the  affair.  I  mean  to  say,  your  buil^iing 
property,  in-the  manner  they  have  planned  this  dreadful  undertaking,  would  be 
a  most  serious  loss.  They  have  agreed  to  commence  this  upon  an  appointed 
time  in  t^e  course  of  this  winter,  which  would  be  a  most  dreadful  sight.  Sir,  I 
could  give  every  particular  information  how  you  may  preserve  your  propel-'ty 
and  your  person,  and  how  to  direct  and  secure  the  offenders  Sir,  if  you  will  lay 
me  a  purse  of  thirty  sovereigns  upon  the  garden  edge,  close  to  Mr.  Tatler's 
garden  gate,  I  will  leave  a  letter  in  the  place  to  inform  you  ofthe  night  this  is 
to  take  place.  I  can  also  inform  you  how  you  could  be  sure  to  secure  the 
offenders  ;  but  you  must  keep  all  this  quite  secret,  and  not  make  a  talk  of  it,  as 
ir  would  come  to  their  earsj  and  then  they  would  put  it  off  to  anothei;  time.  Sir, 
/hope  you  will  not  attempt  to  seize  upon  me,  when  I  come  to  take  up  the  money 
^and  lay  down  the  note  of  information.  Sir,  you  will  find  I  am  doing  you  a  most 
sentops  flavour.  You  will  jplease  excuse  me  in  not  describing  my  name,  but  1 
will  make  myself  known  the  day  after  you  have  t^ken  them,  and  be  a  witness 
against  them.  I  shall  come  to  lay  down  my  letter  on  the  Ist  of  December  if  1 
find  the  money.    Sir,  I  am  your  unknown  mend." 

It  appeared -that  the  prisoner  had  writtea  the  letter,  as  a  mere  device  to  get 
the  thirty  sovereigns  and  leave  the  country.  For  the  prosecution  it  was  con- 
tended  that  the  letter  contained  a  sufficient  demand  of  money,  as  the  request 
was  accompanied  by  a  condition,  namely,  to  discover  persons  going  to  do  a 
certain  act,  and  Robimon's  case  (6)  was  cited.    And,  with  respect  to  the  mens- 

( l»  H.  v.  Girdwood,  2  Bosi,  P.  C.  1120  ;  1  Leach,  142.        ' 

(2)  R.  V.  Paddle,  R.  «  r/484. 

(3)  R.  V.  Grimwade,  I  Dbo.  30 ;  t  C.  A  K.  592. 

(4)  R.  V.  Robinson.  2  Lejich.  ?49  ;  2  Bast  P.  G.  IIIO. 

(5)  R.  V.  HamilMm, >€:*  K.  212 ;  R.  v.  Gardnw,  I  C  A  P.  479. 

(6)  See  R.  v.  Rftbinson,  anle. 


-#- 


Wt:  upon  a  c?8^  SmS"Sr^  ■'°«"*°«'''  """  thoy  '&&'  IS  "•^J"'-^  '^ 
opinion  that  the  coSfn^      °'«JO'-'ty  of  the  rndgei  Sf^  '*"!  pnsoner ; 

C.J..  Gam,w,  B ,  Park   r«n!l''2'™"8  ^  *«"  'he^oth^'^fo  '   .•.^r''";j?^«™  °^ 

Whis  K^an'rcausefhi?"".* '•'*''' *"tt^^^  l**'  ^«''«'* 

certain  place,  the  writer  nf  .t®  !*°''  ^  «»?.  «nd  that  if*?  n^  I ''""''''"""'^o 

^r     404.    i»««.^,^^,^, 

action  whioV^Me^nJh.^     away  from  his  acts  that  e£m^»  ^"°?  "^° 

II  »M  hell  tbM  iTSSi,.  k'"?'  !?"  "•  PereMWeWnlS  .™  "  ?'"«»  "M 
As  menaces  are  of  two  kind,     h         .      ^nAwtei  for  stealing  the  monev  ^i' 

from  any  penwn-     ';?' ''^  ^°*«°' *<>  «^rt  or  gain  anythSl 

pe^n,  XS7a?X"',S.2S-^  ?i^  ^'^^^  P^^o-  -  any  other 
g^tlty  or  not,  of       ^^  ''''*''^  '"^  <Arcaf«n«i  with  aceusation  J 

(1)  B.  V.  Pickford,  4  G  AP  327  ~ ' " 1-, 

(5)H.,v.Jaokson,?'ia*h%*»^'34L.J.(M.G.)35.      .     • 
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(i.)  any  o£[!bdoo  punishable  by  law  with  death  or  i^pTiaonment 
for  seven  years  or  more  ; 

'  (ii.)  any  assault  with  iafeot  to  commit  a  rape,  or  any  attempt 
fa  epdeavoar  to  commit  a  rape,  or  any  indeoent  assault ; 

(iii.)  oanially  knowing  or  attempting  to  know  any  ohild  bo  aa  to 
be  punishaible  under  this  Act ; 

(iv.)  any  infamous  offence,  that  is  to  say  buggery,  an  attempt  or 
assault  with  iiitentto  commit  buggery,  or  any  unnatural  practice, 
or  incest-; 

(y.)  Qounselling  or  procuring  any  person  to  commit  any  such 
infamous  offence ;  or  .  ' 

(b.)  threatens  that  any  person  shall  be  so  accused  by  any  other 
person  ;  Or 

(c.)  causes  any  person  to  receive  a  document  containing  such  ao- 
ousauon  or  threat,  knowing  the  contents  thereof ; 

(d.)  by  any  of  the  means  aforesaid  compels  or  attempts  to  compel 
any  person  to  execute,  niAke,  accept,  endorse,  altar  or  destroy  the 
whole  or  any  p»rt  of  any  valuable  security,  or  to  write,  impress  or 
affix  any  name  or  seal  upon  or  to  any  paper  or  parchment,  m  order 
that  it  may  be  afterwards  made  or  converted  into  or  used  or  dealt 
with  as  a  valuable  security.  B-S-G.^  o.  113,  m.  3,*4, 1  and  6. 

TJie  provisions  of  the  Imperial  law  on  the  subjects  of  the  above  article  405' 
are  contained  in  sections  46  and  47  of  24  and  25  yict  c.  96,  which  are  as  follows ; 

'•  Wbofloevor  shall  send,  deliver  or  utter,  or  directly  or  indirectly 
cause  to  be  received,  knowing  ^e  contents  thereof,  any  letter  or 
voting,  accusing  or  threatenyw' to  accuse  any  other  person  of  any 
crime  punishable  by  law  witj^"  <l^tk  or  penal  servitude  for  not  less 
than  seven  years,  or  of  axiy  fa^/mii  ^tb  intcnut  to  commit  any  rape,  or 
of  any  attempt  or  endeayortii^ill||tt#^  any  rape,  or  of  any  infamoos 
crime  as  hereinafter  defin<^V^^!l|i^^#i«w  or  intent,Jnany  of  such 
cases,  ia  extort  or  gain,  hylmmjt^i^oh  letter  or  writing,  any  pro- 
perty, chattel,  money,  vaiuatBW^itfmtv  or  otiher  valuable  thing  from 
any  person,  is  guilty  of  felony;  |tnd!*Mfl|^iM}nvioted  thereof  shall  be 
liable  at  the  discretion  of  the  court,  toa^jl^pt  in  penal  servitude  for 
life,  or  to  be  imprisoned  [etc] ;  and  the  irobllainable  crime  of  buggery, 
committed  either  with  mankind  or  with  beast,  and  every  aseauft  with 
intent  to  commit  the  said  abominable  crime,  and  every  attempt  or 
endeavor  to  commit  the  said  abominable  crime,  and  every  solicitation, 
persuasion;^  promise  or  threat  offered  or  made. to  any  person  whereby 
to  move  or  induce  such  person  to  commit  or  permit  the  suid  abomi- 
nable crime,  shall  be  deemed  to  be  an  iiuGuiious  crime  within  the 
meaning  of  this  Act :"  (Motion  46) 

"  Whosoevisr  shall  accuse,  or  threaten  to  accuse,  ather  the  person 
to  whom  such  accusation  or  threat  shall  be  made  or  any  other 
person,  of  any  of  the  infamous  or  other  crimes  lastly  hereinbefore 
mentioned,  with  the  view  or  intent,  in  any  of  the  cases  last  aforesaid, 
to  extort  orgiUQ  from  such  person  iso  aocoMKl  oritbreatened  to  be 
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it4]a  lingering  death 

"d  laws  of  humiiif 

1*8  flsh  foc-pastinie, 

n,  shoots'  pigeons 

ay  violation  of  the 
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&■ 
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bodily  agility,  and  courage, 

in  the  lower  animals  is^  oftei 

and  highly  civilized  people  ; 

or  the  marksman  who.  as  an 
I  '    as  they  fly  \^fid  in  tsm  woods 
I  ^    essenti|i  objects  of  t%law  in 

k,  -  The  c^imL  of  the  ^bs  of  («S|9-  in  order  ^6  fit  theA  for  cock-fighting  or 
-m  'Winning  Itmwpit  exhibUllfli)||w"as^hel(f.  by  Ke^y.^].  B  , to  l<»oruelty,  abuse,  and 
•  V  W4reatn>«p*^fi6  and  so  ifas  tbe  dishorning  of  catlle,''in  jsefererice  to  wliich 
^;»iieridge,'<;.d^ifcid,  "  Ahtse  oflh#|iaimal  means  siibs(t(n»ij|r  pain  inflicted  upon 

^    It,  and,'u9i^«ljfars|^^^e§n8  thatttl«infli(|p-'*^*^  "*™ 

hoUt(iwDe!ude  adeqijtai 
.<  ■!  X  .       *  ?   _.: 

eFstatSl^  a^a 


.\the  tvbrd  'necetiUyM 

m  another  ease,  ho|| 
.  cattl6  was  not  forbid(tt| 


jam  pa 

loiiit  pcessity,  and  under 
Reasonable  object.  (2) 

tof^held  that  dishorning 

\^  ' 

■'A    ■ 

lire  IS' cruelty.  (4)   8o  it  is  to  piwi^ 
into  boilinl^  hot  water,  after  it  has  been 


A'^ 


^  X 


'^'*JfO  turpentine  j(i  ^oos|',and  %nje{t 

Svog,  (whic|i  is  being  slaughtered),  i 
uc'k,  and  before  it  is  dead.  (5) 

It  has  l)een  said  that  whenever  the  purpose  for  whicbtthe  act  is  done  is  lo  make 
the  animal  more  serviceaKI^  for  the  use  of  man,  the  law  ought  not  to  be  held 
to  apply.    Afld,  so,  the  castdtion  of  horses  or  ol|jer  animals. or  the  spaying  of 
sows  has  been  held  notto  bdiCruelty,  if  done  with  reasonable  care  and  'skill 
«ven  though  it  be  a  mistakMrldea  that  it  improves  them.  (6) ' 

In  a  prosecution  for  cruelc|tejlie  question  is  Did  the  accused  intend  to  do  ttie 
«ct  which  caused  the  pain  ?  jiius,  where  the  accused,  while  hauling  lumber 
•ftertrying  togetabalky  horsblopull,  pickedup  a  stick,  four  feet  in  length 
and  two  inches  thick,  and  strueli  the  horse  on  the  head  and  instantly  killed  it, 
•  the  court  held  him  guilty  otcrueUp  killing  an  apimal,  and  refused  to  enquire  into 
the  motive  he  had  in  striking  thtf  Blow  namely,  to  make  the  horse  pull.  (7) 

With  regard  to  overdriving,  if  an  injury  be  inflicted,  the  overdriving  must  be 
wanton.  If  the  driver,  while  hofestly  exercising  his  judgment,  happen  to  err, 
he  is  not  guilty.  An  error  of  judgment  is  to  be  distinguished  from  mere  reck- 
lessness of  consequence  or  wilful  cruelty.  |ii)  ^- ' 

It  inust  appear  flrom  the  evidence  that  the  accused  did  the  act  knowingly. 

*  Thus,  in  a  colliery,  eertain  horses  were  worked,  while  suflering  from  raw 

^  wounds:'   T.  was  the  owner  of  the  toUiery,  and  8.  the  certificated  manager,  but 

'.■  neither  was  proved  to  have  been  present  or  to  have  had  any  notice  or  knowl- 

>«dgeof  the  condition  of  the  horses     They  were  acquitted,  the  court  holding 

that  soiqe  knowledge  of  the  matter  was  essential  to  the  commission  pf  the 

4drime.  (9) 

No  on?  can  be  excused  by  shewing  that  he  was  authorized  by  anpther  to 
inflict  a  cruel  ii^ury.  And,  so,  a  conductor  and  a  street-car  driver  are  liable  for 
over-loading  a  street-car,  even  though  directed  to  do  so  by  a  superior  ollicer  of 
the  street-car  company.  (10)      < 


/- 


(1)  Murphy, v.  Manning,  L.  R.,  2  Kxch.  Div.  312. 

(2)  Ford  V.  Wiley,  L.  R.,  23  Q.  B.  D.  203.  „ 

(3)  Callaghan  V.  Society,  etc^jjtt.Cox  G.G.  10  J;  and  see  Brady  v.  McArgle,  ^l 
14  L.  R., (Irish,  174  ;  15  Cox,  ««R»ia  j  »  -  ,?^|| 

(i)  State  T.  Branner,  1 1 1 
(5)  Davis  y.  8o<5.  for  Prev, 
,(«)  Lewis  V  Permer.  I* 
<7>  SUta  V.  Hacf 
^8)  Com.  v^Wof 
<9)  Small  V.  Warr, 
<W)  People  v.Tini 


y.  19  Abb.  <N.  Y.)  Pr.  N.  S„  73.      C 
D.  532.  - 1 

814, 8.  C,  2  West.  Rep.  588. 


People  V.  Brunnell,  48  How, 
.  (N.  Y.)  Pr,  N.  8.,  374. 


.  Y.)  Pr.  436. 
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See  article  499  c 
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nslanceTs  faH 'h-"'^'''^  *  "°t  "  cruelty/^  ,  7  n^Vr'" ''  "'°"'^«*  animal 
ordbr  to  suppTits  ]?fe  ^f'h  °  ^°  "^°"'  ■■"  K'^tKni„"iL  effort  1  """  ^^«ed 

fffterward  at  an  !n.^  '''Stance,  providing  no  water  rnV^k"''  ^°™«  corn  with 

bein7down"U"?h;To'oratd  th^'"''""' ''«?  wlrf  fou^d  'S'  "°^  '«»  '^r^ 
or  water,  which  thev  drAnl     ■!^  P^*"'""  8°  B"''ing  tbem  c«^„ /h^  1  ^"^®'  ""ree 

See  article  499  claixw  r  /a  v      j  .    ■  • 

'"°"'"^«(*-)«''d  comments  at  pp.  444  and  445  «„,<, 
Section  7  of  RSC    p  i7o    „  -       ■  '  "'"»• 

foiiows  :  «■«■«••  -  '^^-  -  -repealed,  ,See  Schedule  Two.  post,  and  is  as 

with  or  without  hart  iZTTXti^'^t '^Z'"'^'' ^"^P^^ooCxt 
Vemises  belomrin,,  +^  £  „!:..'^  built  made,  maintaineH  «.  t'!"  ^^ 


".™cp.l,.y  in  which  .„ch  ri"^,  K.Sw""'l''|  c"*""',',?'  ^° 
-- .  ■  •••'3.*^.,  c.  172, 8. 3, 

-—-—-^-^ _ : ^^^^j_;_^^^PTOvmce,  shall  confine 


(3)  Swan  v.  BAaders.  14  Co,t  «"r  ««^-  ^-  ^3?- 
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^ 


the  same  in  any  car,  or  vessel  of  any  description,  for  a  longer  period 
■  thlfen  twonty-eight  honrti  without  unlading  the  same  for  re.-tt,  water 
and  feeding,  for  a  period  of  at  least  five  consecutive  hours,  unless 
prevent^  from  so  unlading  and  furnishing  Water  apd  food,  by  storm 
or  other  unavoidable  cause,  or  by  necessary  delay  or  detention  in 
the  crossing  of  trjuns. 

2.  In  reckoning  the  pejiod  of  confinement,  the  time  during  which 
the  cattle  have  been  confined  without  such  rest,  and  without  the 
Aimishii^  of  food  and  water,  on  any  connecting  railway  or  vessels 
from  which  they  arT  received,  whither  in  the  United  States  or  in 
Canada,  shall  be  included. 

S.lThe  foregoing  provisions  as  to  cattle  being  unladen  shall  not 
apply  when  cattle  are  carried  in  any  car  or  vesseTin  which  they  have 
proper  space  and  opportunity  for  rest,  and  proper  food  and  water. 

4.  Cattle  so  unloaded  shaU  be  properly  fed  and  watered  during 
such  rest  by  the  owner  or  peftgon  having  the  custody  thereof  or,  in 
case  of  his  default  in  so  doing,  by  the  railway  company,  or  owner  or 
master  of  tthe.  vessel  transporting  the  same,  at  the  expense  of  the 
owner  or  person  in  custody  thereof;  and  such  company,  owner  or 
master  shall  in  such  case  have  a  lien  upon  such  cattle,  for  food,  care 
and  custody,  furnished,  and  shall  not  be  liable  for  any  detention  of  such 
cattle.  . 

6.  Where  cattle  are  unladen  from  cars  for  the  purpose  .of  receiving 
food,  water  and  r|st,  the  railway  itjompany,  then  having  charge  of  the 
cars  in  which  they  have  been  transported,  sball,  except  during  a 
period  of  frost,  dear  the  floors  of  such  cars,  and  litter  the  same 
properly  with  clean  sawdust  or  sand,  before  reloading  them  with  live 
stock. 

"  6.  Every  railway  company ^or  owner,  or  master  of  a  vessel,, having 
cattle  in  transit,  or  the  ownej^  person  having  the  custody  of  such 
cattle,  as  aforesaid,  who  knowingly  and  wilfully  fails  to  comply  with 
the  foregoing  provisions  of  this  section,  is  liable  for  ev*ry  such  failure 
on  summary  conviction  to  a  penalty  not  exceeding  one  hundred 
dollars.    R.S.C.,  o.  HZ,  ss.  8,  9,  10  and  11.      ^ 

919.  Any  pe^ce  oAcer  or  constable  may,  at  all  times,  enter  any 
preihisiBs  where  he  has  reasonable  ground  for  supposing  that  any  car, 
truck  or  vehicle,  in  respect  whereof  any  company  or  person  has  fiiiled 
to  comply  with  the  provinonS  of  the  next  proceeding  section,  is  to  be 
found,  or  enter  on  board  any  yessel  in  respect  whereof  he  has  reason- 
able ground  for  supposing  that^  any  company  or  person  has,  on  any  *» 
occasion,  so  faUed. 

2.  Every  one  who  refuses  yftd  mission  to  such  peace  oflScer  or 
constable  is  guilty  of  an  offence  and  liable,  on  summary  t^viction, 
.  to  a  penalty  not  exceeding  twenty  dollars  and  not  lesiJ'Than  five 
dollars,  and  costs,  and  in  default  of  payment,  to  thirty  days'  imprison- 
ment.    R.S.C.,  c.  171/.8.  12.      '■■   ■  \  .    -^      -^ 


(I)  For  a  list  of  the: 
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of  trade  is  an  agiSnt  b^w"*rtw?r'mo~tf ''"'P'"*^^ '°  •'««»'■*'«* 
to  be  done  any  unla^  act  in  rZJnTTtZT''"     "^^  ^^  P'^"^« 


piracy,  u„aer  Article  394  a„,e.p  335.   See  also 
517.  WiMt  acta  la  rvmtrmta^e  <»1^ 

poses  Of  a  trade  union  are  n'*V^.!^n*  ""*'•.■**'"*»— The  pur- 

wetraintW  trade,  ««totr/«/wUhX^Z     "^''^'^  *^«'  they  ar?  in 
section.     RS.C..  c.  131,  s  22    "^'°T°*«*°>°g«t"  the  next  preceding 

The  expression  ••  Trade  TTninr.  «  ^  \ 
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t« 

X 

w* 

■a^'-^iiifc- 

/*.^-J 

^KKm 

H.#r 

-    a.* 

^^•f^ 

'f'f ' 


%*. 


'\ 


N 


# 


M- 


I 


\ 


354 


CRIMtlUI'  CODB\  OF  CAN 


(d.)  by  any  of  the  means  aforesaid,  compels  or  attemtw  to  compel 
any  .person  to  execute,  m^ke,  accept  endorse,  alter  or  destroy  the 
whole  or  any  part  of  any  valuable  security,  or  tb  write,  impress  or 
affix  any  name  or  seal  upon  ^^%^y,  papei:  or  parchment,  in  order 
that  it  may  be  afterwai^<^ade®^l!o*verl«id  \in6^  or  qsed  or  dealt 
"\Vith  as  a  valuable  securi^yri    *J     "\    )       / 

Articles  405  and  406  are  to  the  same  effect  as  sections  ^95  and  296  of  the 
English  Draft  Code,  except,  that  under  the  flrst  of  thesi  two  sections  the 
punishment  is  penal  servitude  for  life,  (with  one  whipping\  in  the  case  of  a 
male  offender  under  sixteen,)  and  se/en  years  penal  servitudi^,  under  the  other 
section. 

Upon  section  296  of  their  Draft  the  English  Commissioners  have  the  following 
remark: —  ^ 

"  "^e  provisions  as  to  Robbery  and  Extortion  re-enact  the  exiting  law,  with 
the  excention  of  section  296,  which  is  new.  At  present  a  policeman  or  game 
keeper  who  levies  blackmail  under  threats  of  accusing  of  larceny\or  poaching, 
is,— if  criminally  responsible  at  all,— only  punishable  with  impri^nment  and 
fine." 

A  obtained  Ove  shillings  from  B.  by  protending  to  be  a  bailiff,  and  threatening 
to  distrain.  It  \t%8  held  that  his  guilt  depended  on  the  question  whether  or  not 
he  made  the  threat  in  such  a  way  as  to  unsettle  B's  mind,  and  take  Away  from 
his  acts  that  element  of  free  voluntary  action  which  alone  constitutes  ct^nsent.  1 1 ) 

A  demand  with  menaces  of  money  Actually  due  is  not  a  demand  wii^  intent 
to  steal.  (2) 


PART    XXX. 


BUKGLAEY  AND  HOUSEBBEAKING. 


According  to  some  of  the  more  ancient  authorities,  burglary  was  the  lelonioud 
breaking  and  entering  of  houses,  or  churches,  or  the  walls  or  gates  of  a  town. 

Lord  Coke  gives  as  a  reason  for  considering  the.  breaking  and  entering  of  a 
church  as  a  burglary,  that  the  church  is  domu«  mansionalis  omnipotmtis  Dei.  !3| 

BiU  it  has  t^enerally  been  considered  as  having  reference  to  the  breaking  and 

V  entemig  of  private  houses,  and  in  that  sense  it  is  described,  as — A:  breaking  and 

entering  the  mansion-house  of  another  in  the  night,  with  intent  to  commit  some 

'^^^y  within  the  same,  whether  such  felonious  intent  be  ecsecuted  or  not.  (ii 

The  word  burglar  is  supposed  to  hJfre  been  introduced  flrom  Germany  by  the 
Saxons ;  and  to  be  derived  f^-om  the  German,  burg,  a  •house,  and  larron,  a  thief; 
the  latter  word  being  from  the  Latin,  lairo  (5)  But  Sir  H.  Spelman  thinks  th^ 
the  word  burglana  was  brought  hereby  the  Normans,  as  he  does  not  llnd  it 
amongst  the  Saxons ;  and  he  says  that  burglatores,  or  burgatores,  were  so  called, 
quod  dum  alii  per  campos  latrocinantur  eminus,  hi  burgos  pertimcius  effHn- 


^ 


(l)R.  V.  Ogden.  L.  AC.  288. 

(2)  R.  V.  Johnson  U.  C.  Q.  B.,  569. 

(3)  3  Inst.  63. 

(4)  4  Bl.  Com.  224  ;  I  Hawk.  P.  C,  o.  38,  8.  | ;  2  Bast^  P. 

(5)  Burns  Just.  Tit.  Burglarj/^uo.  1.  ' 
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^«/,  e/  dejprmdanlttr    Th      ■  ^^^ 

special  regard.  "•"  ^°'cfi  the  laws  of  Enffinnrt  kl     '°®  invasion  on 

The  learned  editor  „r  «  "'""'y^  ^'^^^^ 

enabled  him  to  discover  aft^^l'^  abridgement  savs  th«f  k 

Therei8nomateri«iH.ir   '•  "^'"^  the  reign  of 

makes  it  buiwlaryrigS  "^"^^  therein.    Clmleibty  '^^¥  ^^'^  intent  i^ 
committedllffileiKffe'S'r  "^^'^^^^^^^^^  favntK?'*''  ''°^«ver? 

to  commit  an  indictabJI  fee  J&.  ^  «"«'•  Vvrg  en^tS^it^SKa 

»«ed  in  the  following  senses:"  **""'  P"''  'h«  following  words  are 
(a.)  "  Dwellinff-honsfi  "  »«^„ 

otherlSr  '*°^'  "^"g  from  2.  '?.  lo^hrSr'C^ 
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40Ji.  ii«»ki-«ptaM«fw«r.iiip.~  Every  one  is  guilty  of  an  in- 
dictable offence  and  liable  to  -fourteen  years'  unpnpomnent  who 
breaks  and  enters  any  place  of  public  worship  and  commits  any  in- 
dictable offence  therein,  or  who,  having  committed  any  indictable 
offence  therein,  hreaks  out  of  such  place.  RS.C,  c.  164,  k.  35. 

409«  Every  one  is  guilty  of  an  indictable  offence  and  liable  to 
seven  years'  imprisonment  who  breaks  and  enters  any  place  of  nublic 
worship  toilh  intent  to  commit  any  indictable  offence  therein.  B.S.C., 
c.  164i  8.  42. 

Upon  an  indictment  for  breaking  into  a  pu-ish  church,  and  stealing  two  sur- 
plices and  a  scarf,  it  appeared  that  the  surpUces  and  scarf  were  stolen  from  a 
tmx.  kept  in  the  church  tower ;  this  tower  was  built  higher  than  the  church,  and 
had  a  separate  roof,  but  it  had  no  outer  door,  the  only  way  of  going  into  it  being 
tbrouffh  the  body  of  the  church,  from  which  the  tower  wa»  not  separated  by  a 
door  or  partition  of  any  kind.  It  was  objected  that  the  steaUng  of  these  articles 
depositedin  the  tower  was  not  sacrilege.  But  it  was  held  that  a  tower, 
cjrcumsUnced  as  this  tower  was,  must  be  taken  to  be  part  of  the  church,  and 
that  the  stealing  of  the»  articles  in  the  tower  was  a  steaUng  in  the  church.  (I) 

Where,  in  anchher  case  it  appeared  that  the  offence  had  been  committed  by 

breaking  into  the  vestry  and  stealing  the  sacramental  plate  out  of  a  chest  in  the 

vestry  •  and  the  vestry  had  in  old  times  been  fhe  porch  of  the  church,  and 

when  the  church  was  altered  the  porch  was  turned  into  the  vestry  room,  and  it 

/    had  never  been  used  for  vestry  purposes,  but  only  for  the  robing  of  the  clergy- 

f-   man  and  the  custody  of  the  sacramental  plate ;  and  the  vestry  had  a  door 

onei^nff  into  the  body  of  the  church,  and  another  into  the  churchyard,  which 

.     wasalways  kept  locked  inside,  Golerige,  J  ,  held  that  this  vestry  was  as  much 

a  part  of  the  church,  for  the  purpose  of  this  indictment,  as  the  altar  or  the 

nave.  <2) 

410*  wnrnnT — ^Eveiy  cine  is  guilty  of  the  indictable  offence 
isalled  burglary,  and  liable  to  imprisonment  for  life,  who— 

(a.)  breaks  and  enters  »  dwelling-house  by  night  with  intent  to 
commit  any  indictable  offence  therein  ;  or 

(ft.)  breaks  out  of  any  dwelling-house  6y  night,  either  after  com- 
mitting an  indictable  offisnce  therein,  or  after  liaving  entered  such 
dwellinl^house,  either  by  day  or  by  night,  with  intent  to  commit  an 
indictaWe  offenM  therein.  K.8.C.,  c.  lU,  s.  3t.  (24^26  Vict.,  c.  96, 
SB.  51,  62,  64,  Imp.) 

"  Night"  is  the  interval  between  nine  P.  M.  and  six  A.  M.  of  the  following 
day.    (See  article  3  {q.)  anU,  p.  4.) 
The  ownership  of  the  goods  need  not  be  stated  in  the  indictment  (3)  ^ 
The  inte*t  to  commit  an  indictable  offence  ou^ht  to  be  charged  ;  (4)  or  it  will 
be  necessary  to  prove  the  conuniaaion  of  some  indictable  offence  in  the  house 
after  the  breakina  and  entering.  Thus,  where  an  indictment  was  for  burglariously 
bieaUnK  -aiSemtering  a  dweUhag-house  and  then  and  there  stealing  goods 
therein  and  it  omitted  to  state  the  intent,  it  was  held  that  the  defendant  migh 
be  convicted  of  the  burglary,  if  the  stealing  were  proved  but  not  otherwise.  (5) 

Ml  R.  V.  Wheeler  3  C.  A  P.  585. 

^  H.v.Bvans,l.C.4M.288.  „       „,    ^     trxviii 

3   See  article  613  l,b\,  poll.    See,  also,  H.  v.  Clarke,  1  C; «  K,  421. 
(4    lHawk.P.C.  55». 
(5)  R.  V.  Pumlval,  R.  4  R.  445. 
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Before  the  statute  7  Wm  «  w  ,  ^  ^^"^ 

during  twilightZnYfiV*'^  "^^y  «me  it  was  L?.''r'^"''«  were  in  Z 
Both  a  breaking  anrf  ^  "^noifi;.    But  this  did 

E,„  .„,™,„  ,„,.  .  ^^  J™'-  "■"«*  „L„«*;'    '"■«"•  .0  enter.  ...  ' 

«  «  round  a^mS^^J^^^'?'  «  celJar  window  »k-  .,  *"^  '*'•  «'««• 

"rough  thirSui  ""ns'derable  size,  to  JdmTf^  r'^u*"  ^^^rded  ud  h.rt  • 
tonceoftheoth^S^^^ofthe  prisoners  IhS  hf^'^H  'T  the  A5*id 
enlai^e  the  aDertnSm    .. '  "®  ^^"s  entered  th«  k       "'^  ''««'l.  and  bv  i h»       ■ 


different  foot  ng  ;  U  i^^/ji'      ^^^  «ntry  by  thn  /.k?  •  *""  was  not  a  siim!..-f  ! 


house,  instead  of  Xte^^*®    »  leave  an  oMn?^  /'«»i^  whi 

en^nr  through  such  Tn*^"^  J^ow,  he  mSKfe*"  ?e  '^"^  or  roo?"of'hi: 

Tiae  following  a™  somf  '  *  ^™*'^'n«f. "  (') ""'  ''°»«<J»e°oe8.  "Vt 

Making  a  hole  to  the  wan7'"'°''"""*"^'°"''*"^kings;      * 
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So  where  a  windaw  opening  upon  hinges  is  fastened  by  a  wedge,  and  pushing 
against  it  will  open  it.  if  such  window  be  forced  open  by  pushing  again*t  it, 
there  will  ^e  a  sufficient  breaking.  The  prisoner  got  mto  the  prosecutor's 
cellar,  by  liftiag  up  a  heavy  grating,  and  iflto  his*  house  by  forcing  open  a 
window  which  opened  on  binges,  and  was  (^lened  bv  two  ntfils  which  acted 
as  wedges,  but  would  open  by  pushing  it ;  upon  a  case  reserved  the  judges 
held  the  forcing  open  the  window  to  be  a  sufficient' breaking,  (fj  80  pulling 
down  the  sash  of  a  window  is  a  breaking,  though  it  has  no  fastening,  and  it  is 
only  kept  in  its  place  by  the  pulley  weight,  although  there  was  an  outer  shutter, 
whioh  was  not  closed.  The  prisoner  had  entered  the  house  by  puling  dowil  , 
the  upper  sash  of  a  window,  which  had  no  fastening,  and  was  kept  in  its  place 
by  the  pulley  weight  only  ;  and  there  was  an  outer  shutter  but  it  was  not  pdt 
to.  Upon  a  case  reserved  the  judg«s  held  unanimously  that  pushing  down  the 
sash  was  a  breaking.  (2) 

•  Anil  raising  a  window  which  is  shut  down' close,  but  not  fastened,  is  a 
breaking,  although  there  be  a  hasp,  by  which  it  couW  have  been  fastened  and 
kept  dbwn.  (3) 

Gutting  and  tearing  down  a  netUng  of  twine  which  is  nailed  to  the  top, 
bottom,  and  sides  of  a  glass  window,  so  as  to  cover  it,  and  entenng  the  house 
through' such  window,  though  it  was  not  shut,  constitute  a  sufficient  breach 
and  entry.  (4)  .      % 

Where  a'windpw  was  partly  open,  bttt  not  sufficiently  to  admit  a  person's' 
body  and  the  prisoner  raised  it  higher  and  entered  by  the  larger  aperture  thus 
made,  it  was  upanimously  held  by  the  judges,  op  a  case  reserved,  that  this  was 
not  a  breaking.' (5)  . 

'  Where  however,  a  square  of  glass  in  a  kitchen  window,  through  which  the 
orisoners' entered,  had  oeen  previously  broken  by  accident,  and  half  of  it  was 
out  at  the  time  when  the  prosecutor  len  the  house,  and  the  aperture  was 
sufficient  to  admit  a  hand,  but  not  to  enable  a  person  to  put  his  arm  in,  so  as  to 
undo  the  fastening  of  the  casement,  and  one  of  the  prisoners  thrust  his  arm 
through  the  aperture,  thereby  breaking  out  the  residue  of  the  square,  and 
having  so  done,  he  removed  the  fastening  of  the  casement ;  Alderson  and 
Paltereon  JJ.,  enterUining  a  doubt  from  the  difficulty  they  had  to  distinguish 
satisfactorily  the  case  of  enlarging  a  hole  already  existing,  from  the  enlarging 
an  aperture,  by  lifting  up  ftu-ther  the  sash  of  a  window,  in  the  preceding  case, 
submitted  the  case  to  the  judges,  who  were  unanimously  of  opinion  that  this  was  - 
atufflcient  breaking,— not  bv  breaking  the  residue  of  the  window  pane,— but 
by  unfastening  and  thus  opemag  the  window  itself.  (6) 

On  one  occasion  it  was  doubted  whether  getting  into  a  house  through  the 
chimney  was  a  sufficient  breaking  and  entering  to  consUtute  burglary  ;  but  it 
was  afterwards  agreed  that  it  was  sufficient,  on  the  ground  that*  house,  with 
no  opening,  except  through  the  chimney,  is  as  much  closed  as  the  nature  of 
things  will  permit  (7).  And  it  has  been  held  that  getting  into  the  chimnej-  of  a 
houMisa  sufficient,  breaking  and  entering  to  constitute  burglary,  even  if  the 
'  party  does  not  enter  any  room  of  the  house.  The  prisoner  got  m  at  the  top  of  a 
chimney  and  went  down  to  just  above  the  mantelpiece  of  a  room  on  the  ground 
floor  •  and  upon  a  case  reserved,  two  judges  thought  it  was  not  a  breaking  and 
entering  as  the  prisoner  could  not  be  considered  as  being  in  the  dwelling-house 
when  he  had  not  got  below  the  mantel-piece  ;  but  the  ten  other  judges,  held 
otherwise  on  the  ground  that  the  chimney  was  part  of  the  dwelling-house,  that 


(I)  R.  v.  Hall.  R.  4  B.  355.    ^      „   ,^, 

{%\  R.  v.  Haines  k  Harrison,  R.  h  R.  451. 

(3   H.  V.  Hyams,  7  C.  4  P .  441.      „  „.  ^  ,  ^, 

(4)  Commonwealth  v.  Staphenson,  8  Pick,  3  54, 

(5   R.  V.  Smith,  R.  4  M.,  C.  C.  R.,  178. 

(6   R.  v.  Robinson,  R  4  M.,  C.  C  R.,  327. 

<7    I  Hawk.  P.  G.  c.  38,  s.  6  ;  2  Bast,  P.  C.  485. 
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A  case  is  reported.  i».whi^h  »i,    u       ~  "  ""^  <*welling-hou8e    i 

there  was  n6  interior  ■£.!.■     "^^  brealcing  was  hplH  ».  k  ""use.  (ij 

>«pri8SrentS^''r»  *°  "»«  d°0"  which  wt°n  '"««'««».  though 


/ 


A  case., 

whidiThlpr^8^Z"en,!5!!f'''°»  *°  "»e~doo«"which'if°  *®  sufficient.  thou«rh 
same  curtifagras  the  dw^m""  t  ""»•  """er  the  sam^'r  "')?''«'*■  Th/plaS 
entrance,  or  gkteway  caS  °^-').°"!f  •  ""rou^h  thnili^".h'^'  '"'''  wilhiS  the 
purpose  of  loading  thfelnm^*"®  "'^  a^lmitting  wa^nn,  L""?"*  ^"s  an  onen 
Uh.  over  the  SwaT  T^^J^^'y  ^'"^  "our  Ty  So^f  °'«°'»«1  fo^^he 
tare  was  clpsedby  fS' °^"""°'cating  .with  the  S  «h  *  ''"'«^  "Penure  or 
closed  by  their  oWn  wSZ  ^.7'  '?'l"'  '•'°»«s.  which  fen  „^°/^.i  "1  'his  aper^ 

.on  the  outside.  un3e7X  '  a^llf  °"'  ^V  'pS fllnL' ' '\ «"^  ''^'^'^'^d 
moderateexertionofstreLfh     Thl'  ^"•"''^  P"^''  them  S^«t  nV''''^P«''sons 

so  pushing  open  the  foldinf  h     "''^  Pnsoner  entered  ihi^i?-  P'oasifre,  by  a 

Butdouhtit        '  "'igiy  convicted 

breaking  out  of  the  house     Th«^^.^«""'8^-house.  and  aiterw!^  °k  '°'^'<''^<1  'or 
house,  which  was  a  ouhli;.  J  ®  ^'"®  ^^s  talcen  from  "  [^""^^  burglariously 
the  traoKloor,  orflan  of  th«  i,?"*'  ■""'^  '*™oved  by  the  nri^°' '",»  cellar  of  the 
The  cellar  wis  cKd  on  fuf  "*:•  l"  ««»«"«  out  of  whirh  h  "^^  '^'°'»  "^e  bin  to 
had  bolts  belongK  i?  t  T^"^^'  «««  the  s?reeT   oJlJ  h"^*? J'PP'-«''«°ded? 
■    considerable  sizf ,  KJ  mil  t^  P^'P"^  °'"  boltin^t  on  th^e  f/,.^'''  "«P'  ^'"ich 
consumed  in  the  nubl/p  i^f.      ^  *^°^e'"  the  opening  th^..  I '°*'<'«'  anf«  was  of 
was  not  bolted  on'^theni^h?^  ^^"^  "«"a"y  let  down  &?^  '^'"'^''  the  liquore 
m  which  situation  it  wouff-^n?"^'"""'  ^"t  it  w«?nrov°d?„V'""-    Theflap 
the  prisoner  was  flrat  di^ovS'"H""i!«'«  ™'8«J  i  cSer-Kr  r  """''  ^^"^  J 
«nduponan  attempt  Sm.w  *"'  ''«>'l  and  shoulder  wi^'^  ^^"=«-  When 
.  3'"teout,andranawav  ,SL°!?®  '°  '^^  hold  of  him ^o^**.""' "^  the  flap  • 
hy  its  own  weight     Dnnn.!"  "^^  ""P  ^e'l  down   and  w^°  T*^^  «  spring,  got 

dwelhng  house  and  wi»^T?^'  *"**  that  some  of  the  hn.iH?^    Broken  waa  the 
w»8*holein  ^rceiUnl  «mj^"'^"»8e  were' over  thS»l"^'  ''«'°°»'''«^o  the 
«*«>ve.    The  v^aAni^r^Tn^^^^^y  for  tekZ  un  JS^"^*^'  and  that  there      / 
«nd  a  yard  •  the  1?tl    ^**'  "■  dwelling  nousTJIlSP^*^*  '"to  the  buildin«f  - 

I  h  h  «!!..-»  ^  .  ..     : ^ **!'  •■  «nd  there  w£ 
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ig  requiaite  to  constitute  a  burglary  i«  not  conBoed  to  Uie  external  part 

of  ttl^  faoute,  bi^t  may  be  pf  an  innaitdoor  after  the  oife'i^er  bf^  entered  by  means 

\  v%,frB  part  of  thiB  house  which  w«t«peil.    Thus,  if  A  enter  the  honse  of  B,  in  the 

,    ?     J[<mgnt  time  throu^gh  the  outward  dpor  which  is  open,  or  by  an  ajten  window,  and 

*"^i  '■•S^'^'Whea  withib  the  house,  turn  tb<t  |key  of  a  chamber  door,  or  unratch  it,  witb 

•  ^>    IniAnt  tn  atAsi  thi«  will  hA  hnnriuMr-  (3|    Bo  Where  the  prisoiiArs  went  into  the 


mg 

ing  of  llb|.gate  w{MJU$  burtflary 
irsons  iKlbearea9rDm  entering 
may  oMPPBecored  at  the  time.' 
in  London  anil  ejMered  the  house 
learea.  biifimicbd 
'#as  oiteof.^ 

httfdp-li'«i 
ottiLth&li^ 


the  4weliing. 
any  door  or 
)  house,  although  such 
Tbev  pil|i6qar8  opened 
"     door,  which 
stened  when 
iers  against 
Vhether  the 
90  as  to  cong- 
as BO  free  passage 
was  not  a  break- 


Inknt  to  steal,  this  «;iii  be  bur 
house  of  the  cook  at  Serjeant's 
portunity.  slipped,  up  stairs,  pick 
a  chest,  and  stole  {date,  it  was  ag 
ber  door,  constituted  b^lary,  tho 
hare  done  so.  <4)  And  it  ^iU  alsoj 
time  open  tku)  chamber  door  of  U*'^ 
wise  fiMtened,  and  enter  for  t&e  ] 


/•■ 


W 


Fleet  street,  to  eat,  and  taking  their  op. 
en  the  lock  of  a  chamber  door,  broke  open 
i  that  the  jpic|(ing  open  the  lock  of  a  cham- 
the'  hnlking  open  the  chest  would  not 
IBt  tA^lXirglary  if  a  serrant  in  the  night 
tr  mistress,  whether  latched  or  other- 
_  ,    ,  .  J 'ofL/conunittlng  murder  or  rape,  or  with 

mTf  other  felonious  design  ;  or  if  any  iirtbe^  person,  lodging  in  the  same  house, 
or  ma  public  inn,  opea  and  enter  ai^oMier's room  door,  with  such  evil  intent.  (5} 
But  it  boa  been  (luestio^ed  whetbar,  i(%  lodger  in  an  inn  should,  in  the  night 
time,  open  the  door  of  toe  chamber  occupied  by  him,  stfi»l  goods,  and  go  away, 
theoffence  would  bfl  burglary  ;  on  the  ground  of  his  having  a  kind  of  special  pro- 
perty and  interest  in  bis  chamber,  and  the  opening  o.'  his  Qwn  chamb«'  door 
beiiM  therefore  no  breaking  in  the  inn>keeper  s  house.  (6) 

\Btif  Ite  would  be  guiliy  of  burglorv,  by  breaking  out,  if,  after  stealing  he  not 
'  only  opened  his  own  chamber  door  but  lifted  a  latch  or  turned  a  handle  of  the 
t^utward  door  so  as  to  get  completely  out  of  the  house.  (7) 

It  is  clear  that  the  braakiof  open  9f  a  chest,  or  box,  by  a  thief  who  has 
entered  by  means  of  an  open  door  or  window,  is  not  a  kind  of  breaking  which 
will  eoi|Stitnte  burglary,  becausa  such  articles  are  no  part  of  the  house.  (8)  But 
the  ouekion  with  raspect  to  the  breaking  of  cupboards,  and  other  things  of  a 
like  kind,  when  alBxed  to  the  flreeJietd,  has  iieen  considered  as  more  doubtful 
Tlius,  ait  a  meeting  of  the  judges,  upon  a  speeial  verdict,  to  consider  the  point, 
whetliar  bmakiaf  open  the  door  of  a  cupboard  let  into  the  wall  of  the  house 


(1|  B.  v.  Bennett,  fi.  *  R.  SM. 
(I)  R.  V.  OaTis,  R.  A  R.  321 
it)  I  Hale.  5fiS  %  I  Hawk.  P.C 

(4)  Anon.  I  Hal^,  524. 

(5)  i  Hale  553,  554 ;  4 

(6)  2 East,  P.  Co.  IS, 

(7)  R.  V.  Wheeldon,  8 

(8)  1  Q^le,  523^  524,  52; 
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•  CONSTBUCTIVB   BBeLktv^  . 

"  •   "^T^^^^— ENTRANCE.  9fl, 

ware  fiurglarr  or  nnt  ■•»  -  ,  ,  ^"* 

'  ...S?^?***«  »»«MUito«  -.Wh«.^  I  common  Jaw.  (2i  '  ' 

entere.  such  3Pwm'  fJ"  °'.'^'- '°  (epel  it^iiSl  tfc  '*"'«'•  f™""  «?P«l 
given  as  ,,  reasonthat  th«^°""'  *°  M^ittg  in  laT  ,3.  ?„'^°°'"j.  «n1  'he  tfi^ 
bythe felonious  aitei5"o?P^^^^^^^  «,rte  hav^ 

toea  «tualiy  done  by Ts  owS  h-^  '  "T^"'  ""'=''  impuS  ;w*^!"«  occasionad    . 
was,  Uiat  the  family  within^?   u^^-  ^i  And  in  a  latA  P«ii     °u '"™  «8  if  it  had 
to  letin  the  oflimde«  i-^i         '"'""  ^«'"e  forced  hv  th^'  *''«''e  ^^e  evidence 
literally.  openK^eJfK"'?'''!'''^'^^^^^^  "1^  intimidaS 

ihtimirfations  of  iho^  Ihn  t  """"y- 1?'  if  suih  onen^nt  """"^^  "'«  "oor  was    • 
uM.  knocking  at  a^  wt^^**  '*''"'°'^.  and  from  tha'^r^^^*!  fromX' 
the  door  I«i„|«^"^»''2kmg  the  wiSdows^^^^^^^^  that  had"been 

pemma  withm  wWlU!^  ^""»  *f  guns,  if  nnft^r  fk  ""*  msistng  unon 
thow  who  made  nTors£'^,^°  Pr^'^^'^^X^^^^ 
"if  they  had  actTaHy  iS«?'*^?''^"'*'» '«/Pr^vLni*„°thl' *?"'''^  ^Y 
nponahouse,  the  owner  mL^®  ^^''  open  (5)  bB..,  ".'"  «!»"  it. 
i>urglary ;  <6)  though  if  t^-™^  °"'  '''«  moUev  to  th^iL'  "''°°  "  *•«  «Mault 
admitted  bat'it  wofurt  h ""^  ^^"''y  '^e-'*  taken *d  in  fht"'"'''^-'*  ^^  nothe  i      ' 

•  principle,  the  gettin J  rJs^ssS  T"7- "  "  l>ui«  aT  '9,  ^'a^S^°  ^^ey  come  ftf- 
obtamed  by  /klse  aX»^?     "•"/*  •Jwelling-hrasehv.'  •*^'"*'  "Po°  "««  sam^ 

>«*eujrby  such  mwns  let  in   i!hKlS^J°  '"a^e  business  with^^""'*''°*"'ery. 

__:________^  uMjni  10  rob,  the  offence 

('1  fost,  108. 
(2)  1  Hale,  6?t. 

(8jJ  Hale  555.  „      - 

(9n  liist.  64  1  B«i«  iieQ  «i^  <     ' 

ffl  o^S>  ^-^««'  '?•'  ^^  ^^'-  V  ^  »'*«°«- ««.  • 
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In  another  case  the  entrance  .was  gained  by  deciding  aboy  who  had  the  care 

of  it.    The  prisoner,  who  was  acquainted  with  the  house  and  Icnew  that  the 

.    family  were  in  the  country,  aslced  the  boy,  who  kept  the  Icey,  to  go  with  her  to 

jt^  the  (louse,  promising  him.  by  way  of  inducement,  a  pot  of  ale.    The  boy  went 

^  with  her,  damned  the  door,  and  let  her  in  ;  upon  which  she  sent  him  for  the  pot 

of  ale,  and,  while  he  was  gone,  she  robbed  the  house  and  went  away.    This 

being  in  the  qight  time,  it  was  held  that  the  prisoner  ,was  clearly  guilty  or 

burglary.  (I)   \ 

Where  a  servant  conspired  with  a  thief  to  let  him  into  his  master's  house  to 
commit  a  robbery,  and,  in  pursiiance  of  this  arrangeqient,  opened  the  door  or 
window  in  the  night  time  And  let  him  in,  it  was  considered  burglary  both  in  the 
,       servant  and  the  thief.  (2)  °         , 

In  a  subsequent  case,  two  m^  were  indicted  for  burglary,  upon  the  following 
facts :  One  of  the  men  was  a  senrant  in  the  hqtise  where  the  offence  was  com- 
mitted. In  the  night  time  he  opened  the  street  door,  let  in  the  other  prisoner, 
^  and  shewed  aim  the  sideboard,  from  which  the  other  prisoner  took  the  plate. 
The  servant  ihen  opened  the  door,  and  let  his  confederate  out,  but  he  himself 
;  remained  inside,  and  went  to  bed.  The  judges  were  all  of  opinion  that  both 
prisoners  were  guilty  of  burglary ;  and  they  were  accordingly  e](ecuted.  (3) 


-Any,  even  the  least  entry  with  any  part  of  the  offender's  body  or 
with  any  part  of  any  instrument  or  wea({oa  used  by  him  is  suC^ient.  (4) 

So,  that,  where  A.,  in  the  nighttime,  cut  a  hole  in  the  window  shutters  of  p's 
shop,  which  wastpart  of  his  dweJ|ling-bouse.  and,  putting  hishand  through  the 
bole,  took  out  some  washes  which  huhg  in  the  shop,  within  his  reach;  it  was  - 
held  to  Jt>e  burglary.  (5)  And  if  a  thief  Jt>reaks  the  window  of  a  house  in  the 
night  time,  wiW  intent  to  steal,  and  puts  in  a  hook  to  reach  out  goods,  or  puts 
a  pistol  in  at  the  window  with  intent  to  kill,  it  is  burglary,  in  either  case, 
although  his  hand  be  not  in  the  window.  (6) 

In  a  case  where  thieves  came  in  the  night  to  rob  A.,  who,  perceiving  their 
intent,  opened  his  door,  isshed  out,  and  struck  one  of  the  thieves  with  a  staff, 
when  another  of  them,  having;  »a  pistol  in  his  hand,  and  perceiving  {Arsons  la 
,  the  entfy  ready  to  interrupt  them,  put  his  pistol  within  the  door,  over  the 
threshold,  and  sUot,  in  such  manner  that  his  hand  was  over  the  threshold,  but 
neither  his  foot  nor  any  other  partof  his  body,  it  was  adjudged  to  be  burglary.(7) 

It  has  even  bepn  held  4hat  to  discharge  a  loaded  gun  into  a  house  is  a 
sufgeiemt  entry,  although  neither  the  person  discharging  it  nor  any  part  of  the 
gun  be  wiithin  the  house.  <8)  ^i^ 

It  seems  therefore,  that  no  distinction  is  to  be  made  iMtween  the  implied 
entry  effected  by  discharging  a  pistol  or  other  fire-arm  into  a  house,  and  that 
effected  by  means  of  an  instrument  introduced  within  the  window  or  threshold, 
for'the  purpose  of  committing  an  indictable  offence. 

'  Whene  it  appeared  that  the  prisoner  had  bored  a  hole  with  an  instrument 
called  a  centrritit  through  the  panel  of  a  house  door,  near  to  one  of  the  bolts  by 
which  it  was  fastened  ;  and  that  some  pieces  of  the  broken  panel  were  found 
within  the  threshold  of  the  door ;  .but  it  did  not  appear,  that  any  instrument, 
letxcept  the.  point  of  ihe  cenlr»-bit,  6r  th^t  any  part  of  the  bodies  of  the  prisoner; 


(3) 
B.  V. 

i?) 


H.  v.  Hawkins.  I  East,  P.  C.  485.      \ 

I  Hale,  553 ;  4  Bl.  Com.  227.  \ 

Ck>mwair8  case,  2  Str.  881. 

See  first  sub-clause  of  article  407  (fr.k 

Bailey,  R  A  R.,  341. 

jjibbon's  case.  Post.  107,  108.  , 

3  Inst  64  ;  1  Hale  555.      ,  j 

I  Hale,  553  ;  2  East,  P.  Q.  490. 


See,  also,  R,  v.  Davis,  R.  4R,  499 ; 


(7) ,  „_  ,  _  _ ^.  ,,„.        -  .  -       „„ 

(8)  1  Hawk.  P.  C.  c.  88, 8.  1 1  ;  See  Pickering  v.  Riffl^,  4  Gamp.  220. 
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had  been  within  the  house   or  ih.»  .K  ' 

.dn^uaman-shand;  the'c'o^  ffi  tS   nTfoTe  a'^^C' t  '"^^  -ou^"  to 

Introducing  the  hand  helwe*.„th      .  ®  *  ""f  <=""»' Mtry.  ( i ) 

shutter,  is  a  sufficient  enSv^       **!?  »'*'8  of  an  outerlwindow  «„^ 
glass  of  the  windmJ  i.  .iT^ '°  constitute  burglarv  nn/.Ko      ^' *."**  «">  inner 

fhehous^  aS  Jinrfnt""'"'/""'*'  'Whatever  ^;X£  fhT°,*^  '''?^««  *»'« 
bottom  of  the  "Spe7S  t7?K'  ^'"«°«''  ^^  'he  usual  wavbJl  ff^^  t'  *'"''° 
shatters  fasteneTCth^  °  ^'*'P  "''"»«  '°w«r  one  lnrth„«^  '^'■°™  ">« 
introduced  his  ha^d  wi^i."  ^*',?  P^'sooer  broice  a  pane  in^ho  ^^  ""^'^  '"S'^Je 
cutting  a  hole  in  the  S^  f^e  Window  to  undo  ?he  iMch  ....V'^Pt^ '"""^  *nd 

In  a  more  recent  case  where  in  hr«.  t-  "  ''"•  <'■'' 

«ny  part  of  which  tiCri  n^  '^'  "  "^ans  anv  permanent  h..iiH:    '  IJ""'^  "nder 

himseW-   his  t^miL        °'^®'"  "''  occupier  keens  fnriK\.^i''fi^  *he  whole  or 

•inclXsalsornT&idTn-?""^'"'*?'  '"^'^ougK^iJZy^t  Tn'°''-  9'''^^  »f 

provided  there  be  be  wLo*?^''"P*«''  ''"h  and  withiX  tm^    ''".?.'^'  «nd  it 

■a  building  so  attachfirt*™?f^*^  '  *'"'  evidence  of  the  br^v^J?  a^  "®""s  °f 
A  loft  situated  over  ^  ...  u  u  ^  *'  *""'»  ''"'^ng  thVliJr  f 9, 
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books  as  dwelling-houses,  but  as  appurtenanoesUo  the  coaoh-house  and  stobles ; 
\^  the  coach-house  and  stables  was  down  a  passage  out  of  the  public 
^  a  staircase,  .wjiicb  led  to  these  rooms,  and  the  entrance  to  Which 
was  thrdugJi  a  door,  which  was  never  fastened,  bulC there  ^as  a  door 
>p<,of  the  stairoase  to  the  rooms,  which  was  locked  at  nt|ght,  and  was 
en  by  the  prisoner.  Itr  was  contended,  otf  behalf  of  the  prisoner,  that 
these  rooms,  whiph  probably  were  originally  intended  as  mere  hay-tofts,  did 
not,  in  contemplation  of  law,  form  such  mansions  or  dwellinfg-houses,  as  to 
become  the  subject  of  burglary  ;  but  the  objection  was  overruled  by  the  court, 
who  thought  that  the  circumstance  of  these  rooins  being  situatod  over  the 
coach-house  and  stables,  would  not  alter  the  nature  of  the  case  ;  and  that  th'ey 
were,  to  allinta|^aj^purposes,  the  habitation  and  domicile  of  the  prosecutor 

Where  the  prosecutor's  house  consisted  of  two  living  rooms,  and  another  room 
used  as  a  cellar,  downstairs,  and  of  three  bed-rooms  up  stairs,  the  bed-room  , 
over  the  wash  house  and  the  bed  room  over  the  house  plac»lBDmmunicating 
with  that  over  the  wash-house,  but  there  being  no  internal  cmnmunication 
between  the  wash-house  and  any  of  the  roomit  of  the  bouse,  though  the  whole 
ware  under  the  same  roof,  and  it  appeared  that  the  defendant  broke  into  the 
wash-house  and  was  breaking  through  the  partition  wall  iMtweea  the  wash- 
house  and  the  house-place,  it  was  held  that  the  defendant  was  properly  convicted 
of  burglary  in  breaking  the  house  (2) 

But  where  adjoining  to  the  house  was  a  kiln,  one  end  of  which  was  ^ported 
by  the  wall  of  t^e  house,  and  adjoining  to  the  kiln  there  was  a  dairy ,%ie  end 
of  which  was  supported  by  the  wall  of  the  kiln,  the  roofs  of  all  three  being  of 
different  heights,  and  there  being  no  inteitial  communication  from  the  house  to  the 
dairy,  it  was  held  that  burglary  was  not  committed  by  breakUig  into  the  dairy.  (3) 

Where  thrprisoner  entered  a  loft,  beneaUi  which  were  four  ^apartments, 
inhabitied  as  a  dwelling-house,  but  which  ^gpot  communicate  y?}^  "--•'-■ 
any  manner  whatever;  and  on  the  side  of  t^l^elling  house  Was  a 
was  not  used  as  a  dwelling,  and  which  did  not  communicate  wi 
chambers,  there  being  between  this  shop  and  the  loft  a  comnijunti  _ 
ladder  and  the  dwelling  and  shop  both  opened  into  U^  same  fold  ; 
J.,  held  the  loft  to  be  a  chvelling-house.  (4) 

A  Mr.  Smith  having  purchased  a  house  with  an  intention  to  reside  inl., . 

moved  into  it  some  of  his  fVimiture  and  effects ;  tiM  house  was  put  under  the  carft 
of  a  ciflBenter  for  the  purpose  of  being  repaired  ;Wut  Mr.  Smith  had  not  himself 
eiifered%to  the  occupatktjn  of  any  part  of  it,  nor  did  any  part  of  his  family,  nor 
any  persdjft  whatever  simp  therein.  While  the  house  was  in  this  situation,  it 
Vpas  Droken  open  in  the  n|ght  time  ;  and  upon  a  case  reserved  for  the  conside* 
JMon  of  the  pdges,  they  were  of  opinion  that  it  could  not  be  considered  a  d  weU 
Wg-house,  being  entirely  uninhabited ;  and  that  therefore,  there  could  be 
BO  burglary.  (5)  In  another  report  of  this  case,  (6|  it  is  stated  that  no  goods 
were  in  the  house  at  t|ie  time  k  was  broken  open,  and  that  the  judges  were 
therefore  also  of  opinion  thatjt'  w(^s  no  burglttfy,  because,  as  the  indictment 
fcharged  an  ing^  to  ata&l,  it  ^pi  misaiUp  steal  the  goods  then  and  there  being  in 
the  house,  andvS^t  notbin^being  in  tbe  house,  nothing  could  bestolen :  but  it  is  also 
f^uHher  at8t«d,  thtft  it  s«HBed  to  be  thojpHse  of&e  Ju^es  and  Byre,  B.  declared 
it  to  be  bis  opiMggi^at  aftthtrugh  some  go^  mi^  have  been  put  into  the 
house,  yet  if  nj|||Pm^«arty  nor  any  of  tijUbrntly  had  inhabited  it,  it  would 


{(he  loft  in 
which 
e  four 


not  be 


use  ID  wbich  burglarf  could  b«  committed. 


^^/* 


I'urap ,  I  Leach,  .1Q5  >^  East,  P. 
Buniwes,  t  Mood,  C.  G.  274. 
Higgs  2  C  A  K.  332.      ' 

(4)  Thompon's  case,  t  Lew  32. 

(5)  R.  y.  Lyons  and  Milter,  .1  Leach,  185. 

(6)  2Bast.P.  G.  497.    ,  . 
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Where  a  house  (whir-h  a  f„'        • 

So  m  a  case  where  it  appeared  that  th^ 
house  which  was  broken 'onfl>i^Vi!i.tu.®  Prosecutor  had  latplv  tai.      .u 

merchandize,  wtf  3deZ[:^'/?K^  ^""^"^  °f  tak%  ci^of  his  1^h°"  °f 
house  could  iotTcoTtempffin^^f  JlTe  i-i'^^S""'? ^«^  «r  opinL^T^^^the 
the  prosecutor  (3)  ''"'"°°  ""^ '»«''  *e  consider^  as  the  dwelh-iglhSse  of 

- /i^,?Lr^.°rxro''sir  ^^^^^ 

vin  the  day  time  entirely  uninhabiW    hnt  '"""^  °^  ">«  °''"«nce,  was  shKn  „^rt 
md  other  articles  of  ftimiture   wh.M^^^     ""^  ^°^^  «  number  of  beds  rh-^1 

convintinn  «..  l-i!-*'??."'  no'  he  deemed  his  dwellAffl^ffi      !?  ^"'  ">« 

■svKi^^Hi  and ;  that  the 


j-uRBB  new,  that  it  coulc 
conviction  was  wrdng  (5) 


When  the  owner  or  occuninr  h.o  |#<* 


3  R.v.HaiTi8,2Leach701.'    , 

4  R.  V.  Davies,  2  Leach,  876. 

(?)  Post.  77;  3  Inst.  64. 


1  Leach,  186,  note  b 
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CRIMINAL  CODE  OF  CANADA, 


Ik,' 


house,  and' upon  occasion  he  and  his  family  be  ab&ent  for  H  night  or  more, 
burglary  may  be^oramitted  in  their  absence ;  and  so,  if  A.  have  two  residences 
and  be  sometimes  with  his  family  at  one  and  sometimes  at  the  other,  the  breach 
of  one  of  them  in  the  night  time  in  the  absence  of  his  family  will  be  burglary,  (h 

Also  if  A.  have  a  chamber  in  a  college  or  inn  of  court,  where  he  usually  lodge 
in  term  time, ;  and  in  his  absence  in  the  vacation,  his  chamber  be  broken  oiien 
in  the  night,'>the  same  rule  will  apply.  (2) 

A.,  having  a  residence  in  Westminster,  took  a  journey  into  Cornwall  with  the 
intention  of  returning  ;  and  he  sent  his  wife  and  family  out  of  town,  leaving 
the  key  with  a  flriendwho  was  to  look  after  the  house.  After  A.  had  been  gone 
a  month,  the  house, — there  being  no  one  in  it, — was  broken  into,  in  the  night, 
and  robbed.  A  month  afterwards  A.  returned  to  the  house  to  live  there.  Held 
that  the  breaking  was  a  burglary.  (3)  ' 

In  another  case  it  was  held  that  the  prosecutor's  residence  was  still  his 
dwelling-house,  although  be  and  his  family  had  kft  six  months  before,  he 
having  left  his  fUmiture  in  it,  and  having  the  intention  to  go  back  to  it.  (4) 

In  these  cases,  there  must  be  an  intention  on  the  part  of  the  owner  or 
occupier  to  return  to  his  house,  animus  reverlmdi.  If  he  has  quitted  without 
any  intention  of  returning,  the  breaking  of  a  house  so  left  will  not  be  burglary.|5) 

For  instance,  A.  and  B.  were  indicted  for  a  bi|rglary  in  the  dwelling-house  of 
C,  who,  at  the  end  of  the  summer,  had  removed  with  his  whole  family  from 
his  country  house  to  his  London  residence.  In  the  following  November  his 
country  house  had  been  broken  open,  and,  in''  part,  rifled  :  whereupon  he 
removed,  from  it,  the  rest  of  his  furniture,  except  a  block  a  few  old  bedsteads 
and  some  lumber.  Being  asked  whether,  when  he  so  disfurnished  the  house,  he 
had  any  intention  of  returning  to  reside  there,  G  declared  that  he  had  not 
come  to  any  settled  resolution  whether  to  return  or  not ;  but  was  rather  inclined 
totally  to  quit  the  house,  and  to  let  it  for  the  remainder  of  the  term  which  he 
held  in  it.  Held,  that  C.  having  left  the  house  And  disf\imished  it  without  any 
settled  resolution  of  returning,  but  rather  inclining  to  the  contrary,  the  house 
could  not  be  deemed  his  dwelling-faoiise  at  the  time  of  the  commission  of  the 
offence  ;  and  the  jury  were  directed  to  render  a  verdict  of  acquittal  as  to  the 
burglary,  which  they  accordingly  did,  but  found  A.  and  B.  guilty  of  stealine 
the  clock  etc.  (6)  o      j  » 

So,  if  a  man  leaves  h^s  house  without  any  intention  of  living  in  It  again,  and 
means  to  use  it  as  a  warehouse  6nly,  and  has  persons,  not  of  his  family,  to  sleep 
in  it  to  guard  the  property,  the  house  cannot  be  described  as  his  dwelling-house. 
One  Cox  lived  in  St  Martin's  lane,  but  removed  to  the  Haymarket,  and  kept  the 
house  in  St.  Martin's  lane  sis  a  warehouse  only  ;  none  of  his  family  or  servants 
remained  there,  but  two  women  who  worked  for  him  in  his  business  slept  there 
to  guard  the  property  ;  the  prisoner  stole  to  the  amount  of  above  forty  shillings 
in  the  house,  and  ^as  convicted  upon  an  indictment  against  him  describing  the 
bouse  as  the  dwening-house  of  Cox  ;  but  upon  a  case  reserved,  the  judges  held 
that  the  conviction  was  wrong.  (7) 

But  though  a  man  leave  his  house,  and  never  mean  to  live  in  it  again,  yet,  if 
he  uses  part  of  it  *i8  a  shop,  and  lets  a  servant  and  his  family  live  and  sleep  in 
another  part  of  it  for  fear  the  place  should  be  robbed,  apd  lets  the  rest  to  lodgers, 
the  habitation  by  the  servant  and  his  fiimily  is  a  habitation  by  the  owner,  and 
,the.sbop  will  still  be  considered  part  of  his  dwelling^ouse.    The  indictment  was 


(1)  1  Uale,  556. 
(2f  1  .- 


Hale.  556. 

(3)  R.  v^Murry,  2  East  P.  C.  496. 

(4)  R.  V.  Kirkham,  2  Stark,  Ev.  279. 

(5)  Post,  77  ;  4  Bl.  Com.  225. 

(6)  R.  V.  Nutbrown,  Post,  76,  77. 
'7)  R.  V.  Flannagan,  R.  A  R.  187. 
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DWELLINOHOUSE. 


The  mere  casual  use  of «  nio/.<»  «   .l  ' 

With  regard  to  the  ex«PP,««  „r  dwelhng-house. 

xirhomi .... 


Where  a  servant  lived  r«n»  r-.^^  i 


•  lived,  it  wna  h-.!^  7."  "'  *" 


(»)  p.  V.  Witt,  t  Moo.  C.  C.  248.  •  »«"  .  aee. 
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STEALING  A  POST^,,BTTER  BXQ,  (I) 

•  .     ■  1  ,{■■■  ' 

A-t     ,  on  *  ,  A,,  unlawCully  did  stitel 

one  post-letter  bag,  the  pro^rty  of  the  Post-master  Genei'al.    / 

STEALING  A  POST-LETTER  PROM  A  POST-LETTER  BAG,  Etc. 

At  °"      J  •  ^-  unlawfully  did  steal, 

one  post-letter,  the  property  of  thei'ost-master  General,  from  a  post-leller  hag, 
\or  "from  a  post-oflice  "  or  "  from  an  oUJcer  employed  in  the  post-office  of 
Canada.") 

STEALING  A  POST-LETTER  WITH  MONEY  IN  iT. 

At  „  on  ,  A.,  unlawfully  did  steal, 

one  post-letter,  the  property  of  the  Post-master  General  which  post-letter  contain- 
ed a  certain  chattel,  to  wit,  IDescribe  it]  {or  "  certain  money  to  the  amount 
of  ,"  or  "  a  certain  valuable  security,  (2)  to  wit,"  [Describe  it]). 

STEALING  MONEY,   Etc.,   OUT  OF  A   POST-LETTER. 

At  on  ,  A  ,  unlawfully  did  steal, 

a  certain  chattel,  to  wit,  [Describe  il],  (or  "  certain  money  to  the  amount 
of  "  or  "  a  certain  valuable  security,  to  wit,"  [describe  it] ) 

from  and  out  of  a  post-letter,  the  property  of  the  Post-master  General. 

STEALING  A  POST  LETTER  ETcr(Art.  327.) 

.  ^  ■*  -  ■         .' 

At  on  '  ,  A,  unlawfully  did  steal 

one  post-letter,  the  jproperty  of  the  Post-master  General. 

""  on. 

At  on  \  ,  A,  unlawfully  (lid  steal 

one  parcel,  the  property  of  the  Post  master  General,  which  parcel^as  then  and 
there  being  sent  bv  catcel  nost.  \  „^^ 


OR. 


At  on  ,  A,  unlawfully  did  steal 

a  certain  article,  to  wit,  [describe  il],  contained  in  a  parcel,  the  property, of  the 
Post  mj^ter  General,  which  parcel  was  then  and  there 'being  sent  by  parcel  post. 

ijTEALING  fiATTbe.       '*" 

.  on 


At 


one  horse  the  property  of  B.  ( 

STEALING  OYSTERS. 

At  on 

from  a  ci?rlain  oyster-bed,  called" 
hundred  oysters  ■< 


,  A,  unlawfuliy  did  steal 


,  A.  unlawfully  did  steal 
,  the  property  of  B.,  one 


DREDGING  FOR  OYSTERS. 

At  on  ,  A  ,  wititin  tho  liinitsor 

a  certaip  oyster-bed,  called  ,  the  property  of  B„  and 

sufficiently  marked  out  and  known  as  the  property  of  the  said  B.,  unlawl'iilly  and 
wilfully  din  use  a  cfertain  dredge  (or  "  net,"  or  "  instrument,"  or  "  Ongme,' )  for 
the  purp<)Se  of  then  t^ad  there  taking  oysters,  {or  "  oyster-brood.") 


( t )  For  meaning  of  ■•  post-letter  bag,"  etcf,  she  Art.  4,  p.  7,  anle. 
(2)  For  meaning  of  '•  valuable  security,"  see  Art.  3  (cc|,  p.  6,  anle. 


STEALING  PRUI 


■"^ 


STATEMENTS  or'pFFENCES.  471 

OHAGGINO  ON  THE  GROUND  OF  AN  OYSTEH  FISHERY. 
At 
wilfully  did  i\mg,  with  a  certain  net  lor  ••  inotrn,^     .  -       '  ^'  unlawfully  and 
rS  ^Lm^T  "yr--  "shery  ca  led'     '"^"•"'"««'. '  or  "  engine.",  upo'n  the 
.  a.  and  sufBcently  naarked  out  and  knoWn  as  the  property  of  the  saidT"'^  "' 

STEALING  THINGS  FIXED  TO  BUILDINGS  ' 

At 

sixty  pounds  Weight  of  lead,  °the  nronerlv  If  R    ft.       /  ^' ""'awfully  did  steal 

SS'""^^  "^"'''^'"^  '°  ">«  si'idTin.fsi?uate'd?n'""""  ""^^  '"  -^  ^^••'«'" 

STEALING  TREES  WORjil  MORE  THAN  S'25 
At 
one  ash  tree  of  the  value  of  twenty  si»  dnii»no  ,u  '  ^'  ""lawfullv  did  steal 

.^a^certain  Held  helong.ng  to  tRU^ ^i^i'^^raT'  ""^  ^'  "^^  ^^^ 

» 

STEALING  A  TREE.  (WORTH  ^5,.  IN  A  PARK.  Etc. 
At  . 

one  apple  tree,  pf  the  value  of  six  dniio-c  ,u        '  •  '^'  unlawfully  did  stPAr 

orJhard  of  the  said  B ,  situated  at  '       ^''^'''^  <''"  «•  ^^'^^'^8  in  a  certaTn 

aforesaid. 

,       STEALING  TREES  AFl^R  TWO  PREVIOUS  CONVICTIONS.  („ 

On  ■ 

one  shrub  of  th^  value  of  fifty  ronic  ih^  '  '^•.  unlawfully  did  steAi 

J^rtain  plot  of  land  situate  a„7,.S'in       P'-^P^'-'^  "^  «••  then  growing  S'\' 
the  said  jurors  say,  that  heretofore,  to  wit  at  '    afo'-esaid  ;  and 

encel.  the  said  A.  '^afZy^t^''l,jj^''l  ^^^^n^ore  mentioned  olP- 
oftbePeaee  for  the  District  of^*^  '  ^'^°'*'  ^-  ""«  °'^  ««'•  Majesty's  Justices 
of  having  a,i  >  '    t^ 

the  sa,d  jurors  further  say  that  h^Sre,^ to  ^t  at'  '°'P'-'^°"«*.  [«'".];  And- 

mentioned  otFence,  but  aft^MheTeS^h^T'^V""''  °^^^^  ""^"y  hereinbefore 
said  A.  was  again  duly  conv^tfed  Se  ^  ^^^'^^fu '".«"'*°"ed  convict  omth^ 
•^etce-for  the  District  of  .  ^'^°'' ^^  °'*«9fH«'-Majest^s  Justices  oH^^^ 
/,„»T    »    .       .  on  ■''^  )'ec,      ,    ,        ofliavingatt     ' 

JUTOK  say  that,  heretofore,  to  wit  at     '      ''  aforesai*;   And  the  said 
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was  duly  convicted  before  C,  oi)e  of  Her  Majesty's  Justices  of  the  Peace  for 
the  district  of  of  having  at 

on  ,  [Set  out  the  offence  forming  tht  basis  of  the  first 

conviction'],  and  was  adjudged,  for  his  said  offence,  to  pay  [etc.],  and  in  default 
of  payment  [etc.,1  to  be  imprisoned  [etu.]  ;  And  so  the  jurors  aforesaiii  say  that, 
on  the  day  and  year  first  aforesaid.  A.  did  unlawt'ully  steal  the  said  forty 
pounds  weight  of  pears,  after  having  been  previously  convicted  of  the  oifence  of 
stealing  fruit  in  an  orchard  (or  "  garden  "  [etc.]). 

STEALING  METAL  ORE,  ETC.,  PROM  A  MI^^B. 

At  on  ,  A.,  unlawAiliy  did  steal 

live  tons  weight  of  iron  ore,  (or  "  ooal "),  the  property  of  B.,  firom  a  certain  iron 
(or  "coal")  mine  of  toe  said  B.,  situated  in  _       aforesaid. 

STEALING  FROM  THE  PERSON.      . 

At  on       ,  ■  A.,  unlawfully  dirt  steal 

one  gold  watch,  anrt  one  silver  watch-chain  from  the  person  of  I}. 


STEAWNG^JN 


A  DWELLING-HOUSE. 


At        ,  ,  on  ^      ,  A.,  unlawfully  did  ste«l 

twelve  silver  spoons,  and  twelve  silver  forks  of  the  total  value  of  ^twenty  five 
dollars,  of  the  goods  and  qjiattels  of  B.,  in  the  dwelllng-ho^se  of  the  said  B., 
situated  in  </       aforesaid. 

OR.    , 

At  ■         on  _-.■    ,  A.,  unlawfully  did  steal 

twelve  silver  forks  of  the  goods  and  chattels  of  B.,  m  the  dwelling-house  of  the 

said  B.  situated  in  aforesaid  ;  there  being,  then  and  there  in 

the  said  dwelling-house,  one  C  ,  who  was  then  and  there  put  in  bodily  fear  by 

,,  the  menaces  and  threats  of  the  said  A. 

STEALING  BY  PICKLOCKS. 

At  on  ,  A.,  unlawfully,  by  means 

,  of  a  picklock,  (or  "  false  key  "  etc,  did  steal  the  sum  of  twenty-live  "dollars, 
the  property  of  B.,  from  a  locked  and  secured  receptacle  for  property. 

STEALING  GOODS  IN  MANUFACTORIES. 

At  on  ,  A  ,  unlawfully  did  steal 

^.  forty  yards  of  calico  of  the  value  of  five  dollars,  belonging  to  B.,  in  a  certain 

•'s  weaving  shed  of  the  said  B  ,  situated  in  aforesaid,  whilst  the 

same  was  exposed  upon  the  looms  of  the  said  B ,  in  the  said  weaving  shed, 

during  a  certain  stage,  process  or  progress  of  the  manufacture  thereof. 

FRAUDULENTLY  DISPOSING  OF  GOODS  ENTRUSTED  FOR 
*•  MANUFACTURE. 

At  •  on        '  •  ;  ,  A.,  dirt  fruudulentlv 

dispose  of  a^  certain  .quantity,  to  wit,  one  hundred  yards,  of  tweed  cloth,  ths 
property  of  B.,  which  the  sai^  A.  had  heen  theretofore  entrusted  with  for  the 
purpose  of  manufacture. 

STEALING  IN  A  SHIP  ON  A  NAVIGABLE  RIVER. 

V 

At  on  .   ,  A.,  unlawfullv  ilid  steal. 

in  a  certain  ship  called  tlie  ■•  Nepigon  "  twelve  bars  of  iron  of  thegoods  ami, 
merchandise  of  B.,  then  being  m  the  said  ship,  upon  the  navigablt>  river 
St.  Lawrence,  (or  "  in  a  certain  port  of /discharge,  to  wit,  the  port  ofMoiiiroal.') 
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STATEMENTS  OF  OFFENCES. 


4'ra 


8TEAUNG  FROM  A  DOCK. 

On  '^  /  f 

from  a  certain  dock,  (or  "  wharf  "i  adiaconttn.hn  „     ■   •  A'""l"wfully  didrteal 

STEALING  WRECK.  (I,  ' 


on 

one  coil  of  rope,  and  one  com 
called  the  "  Hawk,"  the  prom 
which  ship  was  then  and  the 


on 


rdidisi 


Ing-portions  of  the  UofATc?nSt]T' 

i?,"'/^'  persons  to  the  jiro  s  an  t'S' 
stranded  and  wrecked.  ""Known, 

OR. 

At        ■<  '  .     ■  ■ 

on 

one  bale  of  raw  silk  of  the  goods  and  njerchandlQ«  nf  n^'^'K"?'"'*'^"^  did  steal 

fonniiig^^part  of  the  cargo  of  a  certahi  sSf  caHed  thP  ■<  P      ''^'"n*?'"^  'o  B.,  and 

^    then  and  there  lying  stranded  and  wricked  Pomeranian."  which  was 

OR.  ^ 

Oil 

a  gold  watch,  the  property  of  B     a  shin  wpo^u^h        '  '^'  ""'"Awfully  did  steal 

S"^""-  "»"•""-■  «w»^'  "iSci^S"  »«^',W'tSf.l5 

STEALING  M  OR  FROM  RAILWAY  STATIONS,  si 
At  o„ 

•~    DESTROYING  DOCUMENT  OF  TITLE  TO  GOODS. 

"^  on 

a  fraudulent  purpose,  did  destroy,  lor  "cancel  "  nr  ..  ..'  '^'  "."j'^wfully.  and  for 
a  certain  document  of  title  to  go'odrto  ^Ke  b.ll  ofS^.f^L.V^Ji'i^^'^  " 


FRAUDULENT  CONCEALMENT,  Bto. 


At  '  QJI  "      ■=-^ 

a  fraudulent  purpose,  did  take  {or  "obtain."  or  "i^mnv^'  l!"''!'^'"""^  «"*!  fo'' 
ho.e«.d  one  express  wagon,  the  property  oTb TZ'^.^.^oni^tQ^Z 

BRINGING  STOLEN  PROPERTY  INTO  CANADA. 

inmhe  City  of  Monleal.  in  the  proviS7f'ffibec  MvefvJ."l"nP/"'''^'*l '°  ^''• 
Dve  «araond  nngs,  of  the  total  value  of  two  thousand  H„iL~  ^.u'^  '^"'^'"'s  and 
by  h.^  th^aid  A.,  outside  of  Canada,  to  wit  in  ?he  G.lv  o^' N  "^l"*"*"""  "°'«" 
State  of  New  York,  one^the  United  States  of  AraSic^?         ^  ^°''''  '"  ''••' 

HAVING  IN  GANADA  PROPERTY  STbLEN  ELSEWHERE 

At  "  ' 

ta  his  possession*in  Canada  to  wit  at  '  A- unlawfully  did  have 

N^Yort  l„  .l.„  8....  Of  Ne.  Y'..vggS.1gaj£.'',;^-rJi°.""''  °' 

(1)  For  definition  of"  I{V*ril  "  ann  Arf  i  /jj\       !     ^ 

(2)  For  dennition  of  .■  S^^g^V  A^;^^L'n?>s^trt  ..  ..,-  ... 
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-V 

it. 


w 


it  should  therefore!  have  benh  iipipbecf  as  the  dweriing-Iibuse  of  the  ijiastef. 
Lord  Denman,  C.  J.,  ■*  As  the  building  in  which  the  servant  siopt  is  quit«  distinct 
and  apart  from  the  master's  place  of  residence,  and  he  had  a  porfect  control  over 
it,  and  kept  the  key,  I  think  that  it  i^  well  described  as  the  dwelling-house  of  tlie 
servant;  but,  I  iJo  not  think  that  the  indictment  would  have  been  bad,  had  it 
laid  the  bouse  as  that  of  the  master  (f)  . 

Where  a  servant  bad  part  of  a  house  for  his  own  occupation  and  the  rest 
was  reserved  by  the  proprietor  for  othei*  purposes,  it  was  held  that  the  jiart 
reserved  could  not  be  deemed  part  of  the  servant's  dwelling  house,  and  that  it 
would  be  the  same  if  any  other  person  had  part  of  the  house,  and  the  rest  was 
reserved.  The  governor  of  a  workhouse  was  appointed  wider  contract  for  seven 
years,  and  was  to  hark  the  chief  part  of  the  dwelling-bbtlsei  for  his  own  and  his 
family's  occupation,  the  guardians  and  overseers  who  appointed  him  reserving 
the  use  rfone  room  foi*  an  ollice,  and  thre«  others  for  stofe-roonjs.  ilm  governor 
was  assessed  for  the  dwelling-liouSe,  exceptii^g  the  reserved  rooms.  The  ollice 
having  been  broken  into  the  indictment  descnhed  it  as  the  governor's  dwelling- 
house;  but,  after  conviction,  upon  &  case  reserved,  the  judgaci  Held  that  Ute.  . 
desqrij^on  was  ^ong.  |2)  ,\ 

..An  iqdictment  JTor^^urgfarf,  in  one  count  alleged  It  to  have  been  committed  In    ' 
th«r  dwelling-house  of  ISromage,  and  in  another  in  the  dweilling-house  ol'  the 
Karl  of  Goventrf.    It  appeared  that  Bromage  had  the  house  and  firing  for  the 
services  he  had  performed  for  the  Barl  during  fifty  years,  bot  be  did  so  work,  and 
Was  allowed  so  much  a  week  as  tm  old  servant ;  'Littledale,  J. ,  held  that  tm?  was 

•  sufficient  to  support  the  indictment,  as  the  house  of  Bromage,  or  at  uU  ov«iift»,  as 
the  house  of  the  llari  of  Coventry  (3)       »  »"  .      »,     • 

Wher^a  policeman  was  allovired  to  live  in  a  house,  in  order  <Io  take-T;are 
of  It,  And  a  wharf  adjoining,  it  was  held  that  the  house  wW  properly  dt-s^ 
cribed  as  the  dwelling-house  of  (fce  pOliceman,  On  the  ground  ttaft  he  must  live 
somewhere  ;  and  he  was  hot  otherwise  the  servant  of  the  owqer  than  in  the  '' 
particular  matter.  (4>  But  where  upon  an  indictment  for  buralary  in  the  dwel-, 
ling-house  of  Bird,  itappeared  that  Bird>rorked  for  on6  Wcoqcpck,  who 'did 
bvisinesS  as  a  carpenter  Idr  the  New  River  Clxnpany,  and  pot  him  in  to  take  cart 
of  the  bouse  and  flock  mill  adjoining,  which  belonged  to  the  company,  and  lie 
received  no  more  wages  tbon  he  did  l)efore  he  lived  there,  nor-bad  any  4fgr(;e. 
ment  for  any,  it  was  doifbted  whether  the  bouse  was  properly '"laid,  and  |t  *a^  /' 
thought  that  there  might  be  some  difference  between  this  and  the  preo^iil^  case'  ? 
as, here  the  man  was  put  in  by  a  person  who  did  the  work  for  toe  cofltoany^  and  " 
it  was  thought  the  safest  course  to  consider  the  indictment  <ia  nQT  properly 
laying  it  to  be  tbe  dwellifig-bouse  of  Bird.  (5)' 


Mettran^ione 


It  was  held,  however,  that,  where  a  servant,  lived  in  a  boua 
^  master,  at  a  yearly  rent,  such  house  could  not  be  described  aft^ 
bousQ.  tho(u{i  it  was  lipon  the  premises  where  the  master's^ 
carried  on.  and  though  the  servapt  had  it  because  of  his  services. 

Co.  had  a  hduse  and  bunditigs  where  they  carried  on  their  tr&ae ;  , 

of  their  servants,  lived  with  his  family  iii  the  hoin^  and  paid  £1!  per  annum 
for  rent  and  coals,  such  rent  being  much  below,  the  value;  and>Mfettrftn  was 
allowed  to  live  there  because  he  was  servant ;  O^ves  and  Co.  paying  the  rales 
and  taxes.  One  of  the  buildings  having  been  broken  into,  tire  indictment 
charged  a  burglary  to  have  been  committed  in  the  dwelling-house  o^  Grceves 
and  Go.,  and  it  was  urged  that  Mettran's  occupation  was  ttteir  occupation  :  that 
the  house  he  occupied  migbt  be  deemed  their  dwsijling-housfe ;  and  that  all  their 
buildings  might  be  deemed  part  of  their  dwelling-house.  But  upon  a  ca«i- 
reserved,  the  .judges  thought  that  as, Mettran  stood  in  tftb  oharact«;  of  tenav?'' 
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(I)  R.  V.R998,  7,C.  *Br568. 

(•i)R.  V.Wilson,  R. 4  R.  II >.  '    '       ■ - 

(3)  R.  V.  Ballard  and  EveraD,  I  Rute.  Cr.  3  Bd.  814. 

(4)  R.  V.  Smith,  1  Russ,  Gr.  a'Bdi  SIS.*- 
"    R.  V.  Rawlins  7  C.  A  P.  ^60, 
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y  H'^f  ^  '^ 


dwellinghSu^e. 


arid  Greaves  and  Co   miohi  h         ,■     '  \ 

house  was  well  lairt  fn^ho  u  '  *"*^  <''""se,  J.,  that  a  i.i.riT.  ' '  '®  ^ported  to 
remuneration  for  his  seSfr?)'*^  the  company,  to  the'aSt  Vs'pirt  offi 
heM  S'aThS  'SIJTP  *i^^°'-*'-  '>«1  a  cotiage  to  liv.  in       .  , 

";-^^/-3^^'ie;eii^sr.s;-£H£^;^^^^ 

no  certain  und  p^nmS^^ri^^\^°'^  °°'  "  a  reJuU^rlodrr    i'?'  ,^l  ^['^P 
and  the  nosiuwrt^rTv J?  interest  m  the  room  itsnir  h...  .u  ,  ^  .  •  "'»'  he  had 


I  #%^\    ''    '      ;         .     •-  «N'4^    ■-  ;^-  -;  i--  ."  .  ♦■  ^  •'    I.       I 
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guest  within  it  had  been  guilty  of  felony  :  but  even  if  the  landlord  had  been  an 
accomplice  in  the  act  pf  the  prisoner,  it  Mems  that  his  offeiice  would  not  have 
l)een  burglary  ;  for  though  it  has  been  mA  that  if  the  host  of  an  inn  break  the 
chamber  of  his  guest  in  the  nignt  to  rob  aim  it  is  but'glary,  (I)  that  doctrine  is 
questioned  ;  and  it  was  well  observed,  mat  there  seems  to  be  no  distinction" 
betwSepHhat  case  and  the  case  of  an  owner  residing  in  the  same  house,  break- 
ing the  chambef  of  an  inmate  having  the  same  outer  door  as  himself,  which 
woum  not  be  burglary.  (2)    It  would  only  be  simpfetheft.  .... 

J^.,  the  lessee  of  a  house,  suffered  B.,  hie  son-in-law  to  liv»  ia  it  B.  failed, 
and  left  the  house,  but  one  of  B's  servants,  C.  continued  in  it.  A.,  the  !<;»>»> 
died,  and  the  house  was  given  up  to  the  landlord,  who  thnmi^  his  slei»ar>i 
suffered  C.  to  continue  in  the  house,  and  the  only  goods  in  the  amise  b«kJn^'^ 
to  C  In  an  indictment  for  breaking  the  h6us*^,  it  was  laid4o  m  the  house  of 
C.  and  upon  the  point  iieing  saved,  the  jadges  held  that  it  was  nghtly  laid,  as 
(J.  w^ there  not  as  a  servant,  but  as  te«*nt  at  will.  (3) 

Where  the  owner,  who  let  out  apartments  in  his  house  to  otherMTSons,  sl«pL 
under  the  9«me  roof,  and  bad  but  one  outer  door  at  which  he  aiM  bis  iodg«-t 
entered,  ff  was  considered  that  all  the  apartments  of  such  lodgers  were  par-vt 
of  the  one  dwelling-house  of  the  owner  ;  but,  that  if  the  owner  did  not  himsMf 
dwell  in  the  same  bouse,  or  if  he  and  his  lodgers  entered  by<lifferent  om--' 
doors,  the  apartments  so  let  out  were  the  mansion,  for  the  time^being,  of  eaci 
lodger  respectively  ;  (4)  and  it  was  held,  accordingly,„that  where  a  house  wa* 
let  out  t6  several  lodgers  a  burglary  committed  therein  must  be  allied  to  have 
been  committed  in;  the  dwelling-house  of  the  lodger/ whose  apartments  warn 
broken  and  entered:  (5) 

Where  a  lodger  occupied  one  room  in  *  house  the  lan«tta%  keenng  the  key 
of  the  oifler  door,  it  was  helfi  that  this  uoold  not  av.  deseriMd  as  his  dwelling- 
house  ;  lb)  but  it  was  otherwise  where  the  house  was  4ferid«4  into  several 
^chambers  with  separate  outer  doors,  i?) 

A  burglory  was  committed  in  a  house  belonging  v  one  NafA  who  nowever, 
did  not  live,  in  any  part  of  it  himself,  but  let  the  wsole  of  it  out  .n  aeparat^ 
lodgings  from  week  to  week ;  and  an  inmate  named  Jordan  had  two  apttK^mortt 
in  the  house  ■;  namely,  a  sleeping-room  up  one  pair  of  stairs,  aoK  a  woPkuiiepin 
the  garret ;  which  he  rented  by  the  week  as  tenant  at  will  «o  S(m>>  fie 
workshop  was  the  room  broken  open  by  the  prisoner.  And  upon  a  oas*^  .ftiWMrf 
to  the  judges  for  then-  consideration,  whether  the  indictment  Im*  j»>ip#»' 
charged  the  burglary  in  the  dwelling-house  of  Jordan,  ten, of  theni  mp'  # 
opinion,  that  as  Nash,  the  owper  of  the  house,  did  not  inhabit  any  part  m  ii,t^ 
indictment  was  good.  (8) 

In  a  cas^  in  whibh  it  appeared  that  the  house  was  situated  in  a  mews,  and  the 
whole  of  it  let  out  in  lodgings  to  three  families,  with  only  one  outer  door,  which 
was  common  to  all  the  inmates,  one  of  whom  rented  the  parlour  on  the  ground 
noor.  and  a  single  room  up  one  pair  of  stairs  .  and  that  the  parlour  un  the 
ground  floor  was  the  part  of  the  house  broken  open ;  all  the  judges  held  that  the 
ofTence  was", well  laid  in  the  indictment,  as  haying  been  oommitted  in  the 
dwelling-houOe  of  the  particular  inmate.  (t>l 

In  anotb*;!*  caae  it  iippeared  that  several  persons  rented  of  the  owner  dilfercnt 
parts  of  the  sfHae  bouse,  so  as  to  have  amongst  them  the  >sfhole  house,  th(! 


(I)  ©«R,c.  t»t,8.  4 
(2riUJl.»    5BMt,  P  C.  505 
tS)  H  V  C>mm.,J».  A  R.  498. 

I  l»^ch  357  ;  Lee  V.  Oan^el,  Cowp.  8. 
ii4<each  89. 
(fll  —r --  •^^i-'  M.  &  W.  567. 
W\  9m  ^.  OM^H?  Bing.  N.  C.  617  ;  2  Scott.  :>« 
1*  K  «  ^:;««B3feuch,  237  :  2  East,  P.  C.  500. 

^^     Leach  427  ;  2  East,  P.  C.  500. 
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indicted  for  i,uSv  in  thf«^  ^''.'?''''."  ^^^  Passage  door  nfR   "^f  P'*'"'  "'""'e 
reserved,  the  judffe7h-H      '^T^'''"»-'>0"se  of  HyaV^^^^^      ^^^-^s  %hop,  was 

u»der  the  sSme  roof  with  /i^i^  and  the  breaking  wisTto7h„"  ^""'^I'^'V '° 
"  «temally:  but  thp  rtwLi.„  ^''"/'^^  dweUing-house  a  n  h  V„  '■''«  warehouses 
ho««s  we^'  lef  t^hiraWs  If '^  Tk"  '«* '»  J-  Sards  aS'Z'S''^^  ^"^ 
nmrveii,  the  judges  hpirtfho»!.^''°"'«'''  who  lived  elsewhp^'  ^?r^  'be.ware- 
J.«ich«rd8'dCCg.JoLse  "  h'  warehouses  could^o!  Le  d.£f  h"  *  ''^^^ 
,  ^y  t^n,e  'and,or|S!h^,J^^Sr ^^s^rr '^  ^^  C^ 
AiO«di„g„,aybedmdedsb"astnf„  7-' "'"'^«'^°'-«  wro-jg'.  (2, '     ''"«'' 

dwelhng^houfea  of  B  «L  r  ii"^"''""^^  "f  A.,  and  the  n»h«l  °  "^'"K^.  one 
factories  in  on^?  whi^V^'  '^«P««"vely.  The  cente  coSed  "?  tf ''^  "^  ""^ 
andoftbeothertwon  »=;■.?•  ^:  *"d  other  persons  wpif.- ?r'''''®®  ™anu- 
There  was  no  intrraa,  ;!^^  ''*' '*"«  Proprietor.  Cwas^P~-'i""'?.*'*'n°.e'-''ed, 
'«««esof  A  and  B  nnr*^?i?™"°"""°"  between  the  centm^^' JU- °- '  ^"P'^y 
howofC.wSlook^'f^n"''''"''*''"  house  0^^^^^  ''"'^  'he 

building.    One  Vount  ?.    k     °  i'?'*^"^®  'hat  ran  the  w'hSl  a  window  in  the 
house  of  C     Lf^hl  ■  A^^  'ndictment  alleged  the  ?Z     ^^^.\^  °^  '^e  centre      - 

C/s  house.  (3,    '""'"°"  "'«'  'he  centre  building  co,ldTleZd"aVSn  o? 
.-^.?"^*«~Tl»ere  must  be  nn  -  . 

supp^^ed  th.  S,  to  beioL  t^'r"^  ^H^  'h«n ;  but  the  wiWe 'Lt*,,^'  ^"« 
either  in  comwinv  with  h?l       ^     ?"**  sqigposed  that  the  r-T   ^"''  ""at  they 
Indasa  fac?^,"*^  X  n^;nTt*/«''"P'^^'n«nt     T^ 
ftat  they  intended  To  take  f hi  ^  P«;'8o^ef8  brr.u^  and  ente^  S  '^"'^'^^  '" 
iwing  reserved  all..?,  ^i    ^°  «^°'^^'"  '^n  be*,,  r  ,,f("„'™ 'he  house,  found 
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CEIMINAL  CODE  OF  CANADA. 


Where  the  intent  laid  was  to  st§al,  and  the  intent  proved  was  to  carnr  away 
the  defendant's  trunk  containing  money  whtch  he  "had  formerly  embezzFed  from  ; 
his  moster,  it  was  held  that  the  offence  proved  did  not  amount  to  a  burglary, 
for  it  was  no  felony  in  the  defendant  to  remove  the  money.  ( I ). , 

Where  the  defendant  was  discovered  in  the!  chimney  of  a  shop  in  the  night 
time  and  the  jury  found  him  guilty  of  breaking  and  entering  with  mtent  to 
steal,  it  was  hjald  that  the  evidence  was  sufllcient  to  warrant  the  conviction.  (2) 

Where  It  appeared  in  evidence,  that,  upon  entering  the  house  at  three  o'clock 
in  the  day  the  ovtoer  found  that  some  person  had  removed  certain  goods  to  a 
different  part  of  the  house  from  that  in  which  he  had  placed  them,  seemingly  for 
the  purpose  of  stealing  them ;  and  the  defendants  afterwards,  on  the  same 
evening;  having  broken  and  entered  the  house,  were  taken  in  it,  before  they 
had  attempted  to  move  or  carry  away  anything  ;  the  prosecutor  having  failed 
at  the  trial  to  prove  the  burglary,  was  proceeding  to  prove  the  defendants  guilty 
of  the  antecedent  stealing:  but  the  Court  reftised  to  receive  the  evidence, 
spying  that  the  transadtions  were  perfectly  distinct.  (3) 

If  there  be  evidence  of  a  theft  t>ul  none  of  burglary  and  none  showing  the 
theft  to  have  been  comnjitted  in  the  dwelling-houset  the  defendant  may  be 
convicted  of  the  simple  theft,  and  if  two  or  more  are  indicted,  one  may  be  found 
liuilty  of  the  burglary  and  the  other  of  the  theft  only.  (4)  And  a  verdict  may  be 
rendered  finding  the  defendant  guilty  of  an  attempt  if  the  evidence  warrant  it.(5) 

Where  a  room-door  was  latched,  and  a  person  lifted  the  latch  and  enlered 
the  room,  and  concealed  himself  for  the  purpose  of  committing  a  theft  there, 
which  he  afterwards  effetted;  and  two  other  persons  were  present  with  him 
when  he  lilted  tne  latch,  for  the  purpose  of  assisting  him  to  enter,  and  screened 
him  from  observation,  by  opening  an  umbrella,  it  was  held  that  those  two  were, 
in  laV  parties  to  the  breaking  and  entering,  and  were  answerable  for  the 
stealing  which  afterwards  took  place,  though  Miey  were  not  near  the  spot  when 
jt  vwas  perpetrated.  (6) 

Where  the  intent  laid  w*B  to  steal  the  goods  of  J.  W.  and  it  appeared  in 
evidence  tliat  no  goods  of  any  person  of  the  name  of  J.  W.  were  m  the  house, 
but  that  the  name  of  J.  W.  had  been  inserted  in  the  indictment  by  mistake; 
the  judges  hefdthe  variance  to  be  ffttal,  i^ndthe  defendant  was  acq»Ht^ed.  (7)  ' 

But  where  the  indictment  alleged  the  iWnt'to  be  generally  "  the  goods  and 
chattels  in  the  said  dwelling-house  then  aijd  there  being  "  to  steal,  and  charged 
the  defendmt  wit.,  stealipg  the  goods  of  A,  therein,  it  was  held  to  be  salisned 
by  pw>«f  oPa  breaking  into  the  house,  wltb  intent  to  steal  the  goods  there 
generally,  though  the  goods  actually  stolen  Hid'not  belong  to  A.  alone.  (8> 

"     •  thVbest  evidence  of  the  Intent  is,  that  the  defendant  actualW  committed  the 

■^offence  alleged  to  haVe  been  intended  by  him ;  (9)  but  any  other  fftcts  may  be 

given  in  evidence  from  which  the  intent  may  be  presumed.    It  may  be  inlerrol 

" '^mm  the  nature  oF  the  weapon  or  instrument,  with  which  the  defendant  is 

'found  armed,  the  place  in-which  he  i8lbund,.hl8  own  declarations,  or  fropi  any 

other'circumstances: -^ '■• ,  .       ^ 

Where  an  indictjnentchargf«»»  breaking  and  entering,  at  nighty  with  intent 
to  commit  an  indictable  offence,  proof  6f  the ^ctual  cqnjmission  of  an  inilietable 


|1)  R.  V.  Dingley,  2  Leach,  840.  c. 


(3) 
(4) 
(5) 


R.  V.  Brice,  R.  k  R.  450. 

R.  V.  VandelrcomI)  &  Abbot,  2  LeacTi  708. 

R.  V.  Butterwortfc,  R.  h  R.  580. 

See  article  71 1  post. 

R.  V.  i<M%lan,  7  G.  4  P.  432.    .         i    7: 

R.  V.  Jenks.  2  Bast.  P.  G.  firrf. 

R.v.  Clarke,  I  G.4K.  421. 


<9)  <69e  H.  V.  Locost,  Kel.  30. 
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JV    THE   flSTTENT. 
offence  wiJl  be  sufQcient     \i  •  - 

'.  '  '    ^  ^  «T"  "*<'■""' commission  of 

laid  it  With  intenT  to  C  JV'^"'  ?''«  «o°<Js  of  a  pS  STL'"'*  '*>«  '"««''  '<> ' 
guilty,  that  there  were  ^^  o™'    '  ^''S  objected  '^nfll,^"''^  the  second  count 
tending  to  denriw.  th«^„-    °  ^®^«™'  capital  chah^p,"ll  "»^"  S^^ne*^  verdict  of 

entitled^f  theKd  beeTZ-"  °^'^« '=''»"«nge7^^^ 

in  his  defence;  but  thHrt^^/  °''^'"^''='™«nt8: and  afso  tl^^  '^°"'''  ""^^^  '>««n 

commit  an  indictahlA  «ff     charging  a  breakimr  and  »„.    ■ 

and  entering  tKLfc./^",',^    «"PP°S  by  tidenclTh»!"'''^  '"'««'  '<> 
it  seems  that  Where  tKdfe/.^"rr"'"«<l  tha/„S^''l^'  "^  ''reaking 
«/«a/  commission  of  an  inn  Tk   *"""'8«s  *  i'reafcZ  ani   °T®"<'«  charged!  ■ 
it  will  not  be  supported    if  th°'**''^°"»"'=«.  "ut  does  n^^  ,.k"'®""^  «"d  th4  " 
with  intent  to  commU  and  L/^l'^®°'=«  °«'«Jy  shewa^rLt^"''^^  *h«  '""tent, 
decided  in  a  caririffh  thr'"''l'=°'»"»'8si9n  of  the  offeS^^n"^  ""'^  ^"'^""g 
an  indictment  for  bu?£ri    in^if*  \^'  ^"^  ""nsiired  t^an  «?''  .'''«™fon 
i/M/,n^  goods,  could  n?th/'r.iaow*'^®'^'''°«  ""d  entK  a  rtw»?*"'U"'«'  "Pon 
same  Jwlllinglhouse  nn  (h  P'^*^®^  '"  t'ar  toan  ind  ctmfln?^  K°«-''°«se  and 
the  several  offences  des?r&"fu"'«''''  «'»'IK/«i/ to  sTp-i  n"'".^''«'«'-y  '«  the 
same.    The  indSJnTcw'i't'fe  *^°  '"'^^S  coS^iotVel^T^K^  '"«* 
entering  the  dwelling-house^f  u  v  P",?°"^"  W'»h  hurgarS^v  ^''u?  ^  ""e 
foods;  and  the  priione«  n^Ln  i^^'''" ''^'l  A.  Nevill  SS,^.'^^^ 
indictment,  which  chS  ?lT^^'^^.  PJ««  ^f  a«<rX=,  «!.„' w*'^  '<>  '<««'  their 
dwelling-house  orMaUn7A'^i'^*'"'-»'«"o"s^^^^^  ^  ^'""'^'-    - 

of  A.Nevill.  and  goods  of"  n«Sr  ^f'"'  '"'^  »'««^4  g^ods  of  M  r'?r'"»  "'«    • 
Identity  of  the  peilons  of  thl  '^-.^^'hbs.    The  plea  concliXt  L^i.^^^'"'  «oods 

identical  and  inSualbZ',j;r"I^V°''A'^'  'hrffiarrwarrh'"*^  ""«  '     " 
was  argued  before  all  thA  ^;3    ^V  J"  **'s  P  ea  there  wall  I     ^^  'he  sam© 

delivered  by  Mr  Just^a'S'^S®' "'^^"^'andf  and  th^ro^fn-*  demurrer,  which 

l6arnedi«j/eSd  thaTt?„H'tr  *'  ">«  OW  BaiTe;j^2"««.  ^«8  afterward" 

as  the^llin^ty;'^^'' had  j,een  contended  on  Lhal"  „?  t^°"'- '  ^^^-    The 

charged  to  have  been  coi:\«/°°'*''  '°  '•«'*«on  to  wLcL  th«''K"°".^'^' ""at 

therelbre,  evidence  Kfl  hi '?'^«"°  **committed     in  .TP*"'^'^  "'ith  a 
held  not  t6  l^mmStoZ^"^  ^^'^  «°'«'-i«^  Shinilu^^.^,  r'""'  ««8e,        . 
having  broken  and  entered  E"'  *'"'  '""'^tnient  charS-  thl*^-^"'  "ghtly' 
indictment'-    Th"   leaS  ul«  "'^^"'^  "°^  'he  gffisSt!,!"-"*'?'-  ^'itfi 
subject  of  the  defence  oS&!'-«"r'-efeH-ing-toi^^^^^  ?■  "'^  ""« 

Uie  principle,  that  unless  tW^* •''^.'?"'''-«°ntinued 7.-  ThesA^"''^''  •"»  'he 
have  been  convicted  uDonhv  «  '"t'ctment  Were  such  that  fh!  «t^^  ««tablish 
ment,  an  apquitlSl  on  tCi«*^.?'^^'?^'"^'he  ^ct*  contained  in  iL^  P"^°"*""  "night 

I    I  Hale,  ft49,  MO:  2  KkrbTT7r~r~^ ^^^^'*" 
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ously  breaking  and  entering  the  bouso  and  stealing  the  goo^s  mentioned  ;  but 
.  it  appeared  that  the  prisoners  broke  and  entered  the  house  with  intent  to  steal, 
for,  in  fact,  no  larceny  was  committed  ;  and  therefore  they  could  not  be  con- 
victed on  that  indictment.  But  they  have  not  been,  tried  for  burglariously 
breaking  and  entering  the  house  with  intent  to  steal ;  which  is  the  charge  of 
the  present  indictment,  and  therefore  their  lives  have  never  been  in  jeopardy 
for  this  offence.  For  this  reason,  the  judges  are  all  of  opinion  tha^  the  plea 
is  bad  ;  that' there  must  be  judgment  for  the  pre^^^tor  upon,  the  demurrer : 
and  that  the  prisoners  must  take  their  trials  on  the  present  indictment."  The 
prisoners  were  accordingly  tried  and  convicted.  (1)  »    ■  „ 

It  will  be  seen  that  the  essentials  of  the  crime^of  burglary,  as  defined  and 
punished  under  article  4i0,  are,— I,  a  breaking  and  entering  a  dwelling-house, 
by  night,  with  intent,  to  commit  an  indictable  olfence  therein  ;  2,  a  breaking  out 
of  a  dwelling-house,  by  night,  after  committing  %n  indictabie  offence  therein; 
and  3,  a  breaking  out  of  a  dwelling-house,  by  night,  after  having  entered  it,  by 
day  or  by  night,  with  intend  to  commit  an  indictable-  oftence  therein.  But 
article  410  does  not"«xpre8sly<iBclare  that  it  isburglarV  to  break  and  enter  a 
dwelling-house,  by  night,  and  commit  an  indictable  offence  therein.  Quaere, 
would  it,  therefore,  be  sufficient  in  an  indictmeit  for  burglary,  under  article 
4iO  to  allege  a  breaking  and  enlerinsof  a  dwelling-house  by  night  -and  the 
commission  therein  of  an  indictable  oufeWce,  without  also  alleging  an  intent  to 
commit  it  ?  And  if  in  a  trial  for  burglary  the  evidence  shewed  that  vlhea  the 
defendant  broke  and  i-ntered  the  house  he  had  no  intention  whatever  to  com- 
mit any  indictable  offend*. therein,  would  he,  by  afterwards  committing  an  in- 
dictable offencf  therein,  li^me  guilty  of  burglary  under  article  410  ? 

The  articles  relating  to  house  breaking  (articles  41 1  and  412)  expressly  state 
that  the  offence  is  committed ;  I.  by  breaking  and  entering  a  dwelling-house, by 
day.  and  eommiiling  an  indictable  offence  therein :  2,  by  breaking  out,  of  a  dwell- 
ing house,  by  day,  alter  having  committed  an  indictable  offence  therein  ;  and  3, 
by  breaking  and  entering  a  dwelling-house,  by  day,  with  intent  to  commit  an 
indictable  offencie  therein. 

If,  upon  an  indictment  for  burglary  il  be  proved  that  the  .breaking  and 
entering  were  in  the  night  time  he  may  ^le  convicted  of  house  breaking  under 
article  412  ;  (2)  and  if  the  breaking  and  entering  be  not  proved  the  defendant 
may  be  convicted  (under  article  345,  antt),  of  stealing  in  a  dwetJling-house,  if 
the  property  stolen  amount  to  ^.'5,  or,  if  though,  less  than  that  amount,  be 
has  by  threats  pb^any  one  in  the  house  in  bodily  fear  ;  and  if  the  stealing  do 
not  come  within  the  terms  of  article  345  the  defendant  may  be  convicted  of 
simple  theft.  (See  article  713,  poj<.) 

^  411.  H««««-brMAUH(.  —  Bve'ry  one  is  guilty  of  the  indictable 
offence  called  house-breaking,  and  liable  to  fourteen  years'  imprison- 
ment, who— 

(a.)  breaks  and  enters  any  dwelling-house  by  day  and  commite 
^any  indictable  offence  therein ;  or 

(b  )  breaks  oot  of  any  dwelling-house  by  day  after  having  cwn- 
mitted  any  indictable  ofleqioe  therein.     RS.O.,  c.  164,  s.  40. 

413.  Bwry  one  is  guilty  of  an  indictable  oflbnce  and  liable  to 
ieven  years'  imprisonment  who,  by  day,  breaks  and  eiit^^rs  any 
dwelling-house  with  intent  to  conunit  any  iadictaUe  offence  iht^roio. 
R.S.C.,  c.  164,  a  4?. 

See  comments  under  artiel*  ♦!*. 
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,  night,  breaks  and  entere^d^^T'"^"'  ^''o.  either  bvdTv^ 
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sented  trom  that  dictum,  aud  held  that  a  blacksmith's  shop,  When  used  as  a 
workshop  only,  was  within  the  statute  ( i ). . 

Whe^e  A.  had  in  connection  with  his  chemical  works  a  building  commonly 
\  called  the  machine  house  in  which  goods  sent  out  were  weighed,  and  in  which 
'a  book  was  kfept  by  A's  ser\'ant  for  entering  the  goods  weighed  and  sent  out, 
and  it  also  appeared  that  the  time  of  the  men  employed  in  the  works  was  also 
taken  and  tlv^ir  wages  paid  in  'Viat  same  building,  the  books  in  which  their 
time  was  entered  being  brought  there  for  the  purpose  of  being*  entered  up  and 
for  .paying  their  wages,  it  was  held  iipon  an  indfictment  for  breaking  au^  entering 
this  building  that  it  was  a  counting  house.  ('1\ 

Article  407  (a)  incliides,  as  part  of  a  dwelling-house,  any  building  occupied 
with  and  being  within  the  Same  curtilage  with  it,  provided  there  be,  between 
such  building  and  the  dwelling-house,  "  a  communication  either  immediate  or 
by  means  of  a  covered  or  enclosed  passagaijeading  from  one  to  the  other  " ;  and 
the  breaking  and  entering  of  any  such  building  is  punishable  as  burglary  or 
house-breaking,— according  to  the  facts, — under  articles  410,  4tl,  and  412, 
ante ;  but  articles  413  and  414  also  cover  and  punish  the  breaking  and  entering 
of  any  building  which  is  within  the  curtilage  of  a  dweUing-house,  though  not 
so  connected  with  it,— either  immediately  or  by  means  ot  a  covered  or  enclosed 
passage,  -  as  to  form  part  df  it.  The  word  "  cw  lilage  "  (which  is  derived  from 
the  Saxon  word  curl,  signifying  cour/|,  means  a  court,  a  yard,  a  garden,  a  tieid, 
or  any  piece  of  land,  (with  or  without  buildings  on  it),  sur.ounding.  or  near 
and  belonging  to  a  messuage  or  dwelling-house ;  and  so  in  olden  times,  the 
mansion  or  dwelling-house,  iik  which  burglary  might  be  committed,  included 
the  out  houMS^such  as  warehouses,  barns,  stabiles,  cow-houses,  dairy-houses, 
offices,— ano  all  other  buildings  and  erections,  which  were  within  the  curtilage, 
or  same  common  fence  as  the  mansion  house  itself,  though  not  under  the  same 
roof  and  not  joined  to  the  dwelling-house,  upon  the  groimd  that  the  main  house 
protected  and  privileged  all  its  out-buildings,  branches  and  appurtenances,  if 
within  the  curtilage  or  common  homestall.  (3)       „ 

Articles  413  and  414  therefore  make  it  an  indictable  offence  to  break  and 
enter  any  building  occupied  with,  belmiging  to,  and  within  the  curiilaxe  of  a 
dwelling-house 

41o«  EaUtrlii*  or  belmv  found  In  •  dwellinc-booAo,  at  nltM.  — 

Every  one  is  guilty  of  an  indictable  offence  hn^  liable  to  seven  years' 
impnsonment  who  unlawfully  enters,  or  is  in,  my  dwelling-house  by 
night  with  intent  to  commit  any  indictable  oflfence  ihoreiit.  Tt.S.C., 
c.  164,  8.  39. 

This  article  will  meet  cases  in  which  the  prisoner  has  entered  (either  by  an 
open  door  or  ^indow  or  otherwise)  a  dwelling-house  or  is>  found  therein,  by' 
night,  and  where,  though  there  is  no  proof  of  any  breaking  or  of  the  commission 
of  any  indictable  offence,  the  circumstances  shew' an  ibtent  t*  commit  one,  and 
that  the  prisoner  was  there  with  th%t  i'pteat.    .  \ 

41A*  ^Hmm  fonnd  wrmcd  with  iBt«n#to  %>««k  •  dw«lUnv  taWoae,  elc. 

' — Every  one  is  guiltjr  of  an  indictable  offieace  and  Liable  to  seven 
years'  imprisonment  who  is  found — 

(a.)  armed  with  any  dangerous  or  offensive  weapon  or  instrument 
by  day,  with  intent  to  break  or  enter  into  any  dwMing-hou8e,'iuii  to^ 
comput  any  indictable  offence  therein ;  or       ^  .^  ^ 

(1)  R,  v.  Carter  1  G.»4  K.  173.  * 

~    -       -       r,  2Den.235;  3C.  &K.  179;  20L.J,  (M.  C)  170. 

1  Hale,  558 ;  4  Bl.  Com.  225 ;  2  East.  "P.  C.  493;  I  Hawk.  P  C. 


'    (2)  R.  v.  Potter,  2 
.(3)  3  Inst.  M  ;  1  I 
c.  38,  s.  21.     '     ( 
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(b.)  armed 
building  And  tc 
8.43. 


For  the  deoniti 


417.  n»Tta 

Every  one  is  gi 
imprisonment  ^ 

^t)  having  i 
proof  of  which  i 
mg;or 

(b.)  having  ii 
intent  to  commi 

(c.)  having  hi 
gnised,  by  night 
on  him)  ;  or 

(of)  having  hi 
disguised,  by  day 
c.  164,  8.  43. 

For  definition  ef  " 

In  reference  to  art 
sions  oC  the  existing 
suffici^t  prima  faci 

41IS.  Every  oi 

.  table  offence,  is  co 

for  which  the  pui^ 

yMtire'  imprisonme 

c.  164,  8.  44. 

See  articles  628  aii 
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Eveiy  on«  is  guUty  of  an  indictahl7«ff    **•'••  or  b.in,  axm^i^^  _ 

imprisonment  #ho  is  found  ~'*^'  '*^*°'"  andliabl/io  T^^^^ 

(<?.)  having  his  face  masked  or  hXsu^vL^A 
gn-B^d    hy  night,  without  lawfuf  eS  rtJ^*".'  ^^^^  Z'^^^""'''^  ^is- 
on  him)  ;  or  "'  ^^^^^  (the  proof  whereof  shall  lie 

^.  (i>  having  his  face  masked  or  blaoIr«n«H 

sions  of,  the  ex  istin  jr  lawl  itf^tt^Vt^  Commissioners  say"  Thfl<»P  „  n»     . 

for  which  the  pmvshment  on  a  S  Sn^e£.  •  T '^!^  '°^'«  P«rt 
r?^.  ^•"Pnsonment  is  liable  to  foTrtSS  v«ai^- •^'^^  *''*"  fo»'-teen 
c.  164,  8.  44.  rourteen  years  imprisonment.  .R.S.C. 

See  articles  628  and  676;  nos{  a! 
previous  conviction  is  charges     '  1 
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«^2^^^I^O'^h^other  eonsolidation  Acta,  the  Forgery  Act  assumes  t^ul 
?*me  commbn  law   definition  jjlttpirgery  is  known.    This  "definit 

on  Imph 


,,^___  _  "definitiKKn 

however, 'is  a  Somewhat  inti-i^HHIhattef  involving  various  questions 
as  to  the  extent  of  falsification  Implied  in  forgery  ;  the  character  of 
.the  intent  to  defraud  essential  to  it,  and  the  circumstances  esserltial 
to  the  completion  of  the  crime.  These  m^^Mt.  are  dealt  with  in 
l^pctions  318  to  311  both  inclusive  (1)         ;  "       v      .\ 

The  part  relating  to  Forgery,  contains  an  enumeration  of  the 
various  classes  of  documents,  the  forge:^  of  which  is  punishable.  They 
include  all  those  which  are  mentioned  in  24  &  25  Yict.  c.  98,  though 
not  always  in  the  same  order  or  under  the  same  pamee.  They  also 
include  a  considerable  number  of.documents,  (contracts,  for  instance, 
documents  intended  to  be  produced  in  evidence,  and  false  telegranm). 
which  are  not  included  in  that  Act. 

This  part  makes  provision  for  the  forgery  of  a(^e  documents  as  to 
which  it  is  doubtful  whether  toforge  them  is  or  is  not  a  common  law 
offence.  ^  ;-^ 

Finally,  it  contains  a  general  clause,  (seotion  336),  (8)  punishing 
the  forgery  of  any  document,'  whaticvar,  with  intent  to  defraud  the 
public  or  any  person,  or  to  pervftrt  the  course  of  justice,  or  to  injure 
any  person,  ^r  to  deprive  any  jjerson  of  or  prevent /his  obtaining 
arty  office,  &c.  • 

We  believe  that  few,  if  any,  cases  would  be  punishable  under  this 
section  which  would  not  be  forgeries  at  common  law.  There  is  a 
considerable  difflarence  betwcien  this  part  and  the  corrospondrng 
chapter  of  the  Bill.  The  general  section  (section  336  V  (3),  corres- 
ponds very  nearly  to  a  similar  provision  in  the  Bill,  which  proposed 
to  subject  offenders  against  its  provisions  to  a  maximum  punishment 
of  seven  years  penaT  servitude  instead  of  two  years  imprisonment 
with  hard*  labor.  Such  an  enactment  would  have  rendered  unneces- 
sary a  considerable  part  of  the  enumeration  of  documents  containied  . 
in  the  Draft  Code.  The  provision  was  regarded  as  objectionable  on 
the  ground  that  it  authorised  a  sentence  of  penal  servitude  for  the 
"forgery  of  various  documents  which  were  not  defined,  and  the  forgery 
of  which  could  be  at  present  punished  bv  fine  and  imprisonment 
only.  The  difference  in  length  between  the  Draft  Code  and  the  Bill 
is  to  a  great  extent  due  to  toe  manner  in  which,  perhaps  ex  abun- 
danti  cauteld  the  former  deals  with  eftch  particular  forgery.  In  the 
result,  there  will,  we  believe,  be  but  little  practical  difference.  The 
Draft  Code  adheres  more  closely  than  the  Bill  to  the  existing  law, 
and,is  in  these  matters  more  explicit  and  detailed. 

The  provisions  as  to  preparations  for  forgery  are  chief Ijr  re-enact- 
ments of  existing  stAtut&s.       j  ■-.. 

In  section  366,   (4)  we  h|ve  re-enacted   26-26  Vict.,  c.  88,  as 

(I)  Sections  313  to  317  of  the  English  Draft  Cpde  correspond  with  articles 
'419  to  Wl  of  the  .present  Code. 

(1)  See  clause  G  («)  of  article  4'23,  poi<. 

(3)  See  clause  C.  (ni  of  article  42t)  post. 

(4)  Section  356  English  Draft  Code  corresponds  with  Article  443  el  seq  of  the 
present  cqde. 
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41  Vo  M«Mito|pB  or  •• 


• .,' 


parchtaent,  or  other  mateJiSTii^*"^'-'."  '^'^  /'«'•/,  any  papTr 
with  matte'r  capable  oTtef^g  rZ"  butd2"„i'-'  Prin^"^'  '"^^E^' 
op  anidea  of  oommei'ce  or  inMrinti««  °*  *°*'''^^«  *f»de  marks 

like  material.  '  °'  "^"Pt'ons  on  aton/e  or  metal  or^her 


tons  01 


or  on  i^half  of  any^,.«if  "i^  *'ff«g««fW^  inatruments  i«Mied  by 
onthebu«fee88ofLE^„^JKSTthr'^'"P*"^  cS^n^ 


authority  of  the  Parliament 
C;°'?„ri^'.*»^  governor  or 


as  equivalent  to  money,  either  1mS?i'  «"«*  »'»tended  to  be  used 

Canada,  or  under  the  aXX^  t  ^  eS  ^' ^^  ^^^^  «f 

forming  part  ofCunada,whetWbe&  of  If^T"*  of  any  province 
became  a  part  of  Canada  *^''  ^*^^  province  so 

421.  The  expression  Vafe«  d^«,me„«;' n^eans-  '» 

(a.)  document  the  whole  or  8om«  mof^  •  o 
poi^  to  be  nyide  by  or  on  behSf^f^n  J^      "*'  ?*'"*  of  which  pur- 
aut^orize  the  makig  ther^f  or  whlY  ?! "«°  ^''O  dW  not  make  or 
•utbority  of,  the  perS)n  XDuTnTrf-l'   ^""."^^  !"*^«  ^'7.  o^  by  the 
tune  or  place  of  ^ak^g.^ffffi  U  Sat^\™  ^*^«^  -'^ 

(*.).  a  document  the  whole  or  snmo  ™  *    -,      ' 

fewienco.  '  ""^  •*  Proved  by  exleraal 


•••■;•••  ..yf,. . 


.  «b 


1  ^  '^^^^■^^■i 

!,  f ;™sl  ^IPfflsf '  - 

i 

dhK^' 

'  A      ^^*^»c■.fe■^»  a.  &i«^ 


© 


& 

V 

• 

1 

- 

■        ■    . 

<l 

• 

\ 

.    t 

m 

\-tr: 

■ 

■  "r  ■; 

- 

> 

i» 

-r'-'          ■    " 

- 

* 

I 

■> 

ml^^^ 

k^. 

*     '       s^.i^^l  .   . 

( 

h 

-. 

^i^^iJBe^lfl*^,.  a„  w        ..  U-^   flAx 

V^.         E.^.,^s/..*        f*                1       1                 ^A                           -^ 

.      I  'ir-ii  -L'     ■• 

mV 

fl 


^=fj-jfay   KVr    '-""^FS^V-T^JI* 


-fkr 


te  "^• 


y. 


u 


IMAGE  EVALUATrON 
TEST  TARGET  (MT-3) 


k 


// 


// 


{^ 


.** 


* 


.V 


<  ^ 


mo 


<. 


%■■  '■ 


■•/.. 


^1^  U^ 

II        I   Itt    120 


IL25  i  1.4 


lUI 


1.6 


m^ 


■«>, 


'  #»4i\'''-*:''^''' 


4^. 


-i 


>" 


4 


,   >' 


'    ■'    / 


?    V 


V. 


'fc' 


880 


CRIMINAL  CODE  OP  CANADA. 
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1. 


but  whether  trud~or  false  as  a  statement  of  facts,  it  is  a  false  document  in  regard 
to  the  signature.  If  the  letter,  instead  of  being  signed  by  C.  O.,  in  A.  B's  name, 
wefe  really  signed  by  A.  B.  himself,  or  by  his  authority,  and  if  its  contents 
were  falsis,  then,  .although  a  false  document  in  the  sense  of  being  an  untrue 
statement  of  facts,  it  would  be  a  true  and  genuine  document  in  regard  to  the 
signature,  And  no  forgery.  A  document  whose  contents  are  true  may  thus  be  a 
forged'  false  document ;  and  a  document  which  contains  false  statements  of  fact 
may,  nevertheless,  be  a  genuine  document,  in  the  sense  of  being  no  forgery ; 
although  it  may  amount  to  and  be  punishable  as  a  false  preteflcd.  For  instance, 
if  in  a  letter,  written  and  signed  in  his  own  name,  A.  make  a  false  statement, 
whereby  B.  is  induced  to  part  with  his  money  or  goods,  the  letter  would  not  be 
a  false  document  in  the  sfipse  of  being  a  forgery,  but  it  would  be  a  written 
false  pretence.  '" 

48S*  Wmwtmr  ««flB«d. — Forgery  ia  the  making  of  a  false  docu- 
ment knovoing  it  to  be  fklse,  with  the  intention  that  it  shall  in  any 
way  be  used  or  acted  upon  as  genuine,  to  the  prejudice  of  any  one 
whether  within  Canada  or  not,  or  that  some  person  should  be  induced, 
by  the  belief  that  it  is  genuine,  to  do  or  refhiin  firom  doing  anything, 
whether  within  Canada  or  not. 

2  Making  a  false  document  includes  altering  a  genuine  document 
in  any  mate^al  part,  and  making  any  material  addition  to  it  or 
adding  to  it  any  false  date,  attestation,  seal  or  other  thing  which  is 
matenal,  or  by  making  any  material  alteration  in  it,  either  by 
erasure,  obUtoration,  removal  or  otherwise. 

3.  Forgery  is  complete  as  soon  as  the  document  is  made  with  such 
knpwledge  and  intent  as  foresaid,  thougk  the  offender  may  not  have 
intended  that  any  particular  person  should  use  or  act  upon  it  as 
genuine,  or  be  induced,  by  the  belief  that  it  is  genuine,  to  do  or 
reftein  firom  doing  anything.  ' 

4.  Forgery  is  complete  although  the  false  document  may  bo  incom- 
plete, or  may  not  purport  to  he  such  a  document  as  would  be  binding 
m  law,  if  it  be  so  made  as,  and  is  such  as  to  indicate  that  it  was 
intended,  to  be  acted  on  as  genuine. 

Forgery  at  common  law  is  defined,  by  Blackstone,  as  "  the  fraudulent  making 
or  alteration  of  a  writing  to  the  prejudice  of  another  man's  right."  (1)  It  has 
also  been  defined  as  "  a  false  making,  a  making  malo  animo,  bf  any  written 
instrument,  for  the  purpose  of  fraud  or  deceit" ;  (2)  the  word  "  making,"  in  the 
latter  definition,  being  considered  as  including  every  alteration,  or  addition  to 
a  true  instrument, 

As  to  the  word  forge,  Lord  Coke  says,  "  To  forge  is  metaphorically  Uken  from 
the  smith  who  beateth  upon  the  anvil  and  forgeth  what  fashion  or  shape  he  will. 
The  otTence  is  called  critien  falsi,  and  the  offender  falsanut;  and  the  Laiin 
word  to  forge  is  faltare  or  fabrieare."  (3) 

Besides  the  ofTence  of  forgery  at  common  law,  which  was  of  the  degree  only 
of  misdemefinor,  a  great  many  kinds  of  forgery  were  specially  subjected  to  severe 
punishments  by  various  statutes,  whieh,  as  stated  by  the  English  commissioners, 
(k)  were,  for  the  most  part,  consolidated  by  the  Imperial  Act,  24-?5  Vict.  c.  98. 


(t)  4  Bl.  Com  247. 

(?)  2  Bast,  P.  C.  852,  965. 

(3)  Inst.  169;  2  Russ.  Cr.  3  Ed.  318. 

(4)  See  p.  377,  ante. 
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inJIi'rZnp^ln^^^el^^^^  fi^"/^  ^^  "'«  P-«ent  Code  is  the  knotv 
that  such  raLW^StTbTn'SSPS^  MtS, 

of  any  one  or,  2,  with  intent  thot  any  me  ah»iiT,K*> ^r ""'."«' '"  "•«  prejudice 
•"^^."?ed  to  do  or  refrain  from  doinranvthiS  kn,1  ^f'®^ '"  "'  8enu:nenes8,  be 
•"'«!«  *22,  that  nuMng  shall  rncrude7ny  material  auL'^^^P"^'''''!'  declared  hy 
eeniune  document ;  and  that  the forLrv  sh^n  h^il T"."""  '"  °'" "Edition  to  a 
aosun^ent  .s  made.  ■•  with  ^noul^^t^i^tS'iniX^Ze^S '•'  '''  '"'" 

uJi\^°rssrg];^i:rKr/ji-^^  pomt  of  Mng  „ctuaiiy 

«ne^  As  soon  as  the  falls  document  is  mldSwUh  )f,7  f^L^t'-'^  P^^J^diced  an? 
upon  or  used  as  genuine,  it  is  sufficient  ^nrtt^Jr  ^"^-  "'"' "  ^hall  be  acted. 

,--i3mademani.st.th«ie-tr^^^^^^^^^ 

^oi^r^l^Z'l'^nJ^^^^^^^  was  Charged  with  having 

apprehanded,  no  oVtlon  C  tikin  to  th«  .on  P"f««"'"» «'  the  time  be  waf 

"tn^'rr  '»«^i°K  been  pubUed  there  Ve^«ir?h«''"  ""«  8™"°'*  of  the 
Mfflcientlowarranttheiurvinflndin^nfrL?,^  1  ?°  "^®  «»8e  circumstances 
It  was  held  by  I^Blanc rthatSoigh  thStithl-^^  <"  ^nanother  S 
to  the  prisoner's  possession,  and  nZr  a  temnt^  »nT  "!.<I"«stion  had  been  kepf 

srnr  «'!;''>«  j-^y  "nd^r  au  thrci«:uiS^^c^°5^t'r'  ''^  ^""u'  y«'  •'  *a 

had  been  made  mnocently  or  with  an  St1?Zh!ud  i?*^'  *''«"'«'•  the  note 

«^^^nt°S7^  shal,  be  used  or 

liehef  in  ,ts  genumeness  to  do  or  reffiC  ;i^?^ """  ^"""^  ""^  s'""  ''e  led  by 

wnkvit?'iro?et£FS^^^^ 

ihe  time  he  utierenTnd  ihSt  h^rS^*'' 5"^ '^"y  *°°wn  K  p^^^^ 
andfhe  bill  uttered  Wi  XnrwuK  k^nt'li?*'  the  names  wKrJeS 
however,  reaaon  to  contend  U^am^Swn^rwholL^Sf.l^"""  '""'='•  There  wm 
i?jy?  «•  «  farmer,  and  who  had  en^SSd  'tr«  i.m  .  '^  *  "^spectable  station 
^me  he  80  uttered  it  to  take  up  and  wTThe  bill  iih-n*^.'""'"'.  "'^'"^'>^  «t  the 
ZZ^  ."'t«»tlpn.  however.WefTsted  wS  Ji°"  I*''"*?**  at  maturity, 
yor  the  pisoner  it  was  urmd  to  thn  inrv  .!,...•.  "  .communicated  to  Minor 
fon.  If  iBey  believed  it.  wis  ground  Tn^n  »h-  i^l  «'stence  of  such  80.1^ 
the  intention  to  defraud  SfiS,^^.  ^P°°  T'^""*  they  might  properlv  «i,tiv« 
Cited  in  which  Lord^Wn«er^[  th™T'* '"  '''^  '"'^'CtiSentTZdlBS*  Sis 
decided.    Iu8umSnRK4^*'i',T'°"''  ""'«»•  '"•"•  Shr^wsbunThld  so 

payment  o/a  debt  due  to  Mtaio"  SS.il/at  tht  .1"'°^""  "ttered.fte  bllllS 
was  a  forgery,  and  meaninff  ti../  ™°wing  at  the  lime  he  so  uttered  it  that  it 

J^r.  ''°?°'* '°"'«"^hatVS^^^^  "  ^  be  iSulU  tie? 
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In  another  case,  where  it  appeared  that  the  forged  bill  had,  since  it  was 
uttered,  been  paid  before  proceedings  were  taken  against  the  prisoner,  Parke,  B., 
in  addressing  the  Jury  sai.d  this  made  no  difference  and  that  they  were  bouiwl  to 
infer  an  intent  to  defraud  from  the  fact  of  ttie  forgery  and  tlie  uttering.  (I) 

Upon  an  indictment  for  forging  and  uttering  an-  order  for  tfie  payment  nf 
'  money,  signed  John  Phillips,  with  intent  to  defraud  F.  KufTorrf,  and  others,  it 
apiieared  that  the  order  was  presented  at  Messrs  Rufford's  bank  ;  but  thev 
would  not  pay  the  amount ;  and  no  person  named  John  Phillips  kept  cash  with 
them  ;  it  wasol>jected  th  t  there  could  be  no  intent  to  defraud  Messrs.  RufRird, 
as  there  was  not  the  most  remote  chance'  of  their  paying  the  money ;  but  it  was 
hel  I  that  the  prisoner's  going  to  MessrI.  Rufford's  and  presenting  the  paper  for 
payment,  was  quite  sufficient  evidence  of  an  intent  to  defraud  them.  (2) 

It  is  forgery  to  execute  a  deed  in  the  name  of,  and  as  representing  anothfr 
person,  with  intent  to  defraud,  even  though  the  prisoner  lias  a  power  of  attor- 
ney from  such  person,  but  fraudulently  conceals  the  fact  of  his  being  only  such 
attorney,  and  assumes  to  l)e  the  principal.  (3J^ 

An  instrument  may  be  a  forgery  by  being  falsely  dated  as  to  the  time  of 
making  it;  (article  4'.'r,  and  so  it  has  been  held  that  a  man  may  be  guilty  of 
forgery  by  making  a  false  deed  in  his  own  name ;  as,  where  A.,  having  made  a 
conveyance  in  fee  of  his  land  to  B.,  afte^ards  fraudulently  executed  a  deed  of 
lease,  for  999  years,  of  the  same  land,  to  C,  which  lease,  by  being  ante-dated, 
purported  to  be  prior  to  the  conveyance  in  fee  to  B.  ( i) 

The  uttering  of  a  note  as  the  note  of  another  has  been  held  to  te  forgery , 
though  such  note  was  made  in  the  same  name  as  one  of  the  prisoners.  Two 
men  named  Parkes  and  Brown  were  indicted  for  forging. and  uttering  a  pro- 
missory note  headed  "  Ringhton,  Salop,"  purporting  to  be  signed  by  Thomas 
Brown,  and  being  for  five  guineas  payable  to  bearer.  cThe  prisoner  Brown 
uttered  the  note  to°One  Hulls,  a  shoemaker,  in  paying  for  some  boots,  he  (Brown) 
pretending  >hat  he  was  captain  Brown  of  the  ifth  regiment,  and  that  he  had  a 
brother  who  had  just  mturied  a  lady  with  £15,000  which  his  brother  had 
deposited  in  the  hands  of  Down  and  Thornton,  bankers,  Lopdon,  and,  in  handing 
Hulls  the  note,  he  said  '<  I  am  sorry  I  cannot  pay  y6u  in  gold ;  but  I  can  give 
you  what  is  just  as  good,  one  of  my  brother's  drafts."  Bulls  asked  him  if  it  was 
,  on  tbe  mOney  lodged  with  Down„  Thornton  &  Co'%  and  Brown  said  it  was ;  and 
^  added  that  his  brother  and  he  always  paid  in-  tUMJunner  an  demand,  for  they 
wanted  no  credit.  The  note  was  scab  dis^^^Vto  be  a  forgery^  and  it 
appeared  that  Parkes  and  Brown  were  comMIJUPrgi^ther ;  and  when  Parkes 
was  arrested  more  than  forty  of  these  flve-gtuiRRiotes  in  blank  were  found 
upon  him.  A  few  of  the  same  sort  off  notes  were  also  found  concealed 
under  a  board  in  a  shop  where  Brown  was  Mrested,  and  which  it  was  probable 
he  had  thrust  there.  The  note  in  question  ^was  proved  to  be  filled  up  in  the 
hand-writing  of  Parkes,  and  the  signature  "  Thomas  Brown  "  was  also  in  his 
(Parkes)  hand-writing.  In  Parkes'  pocket  book  was  found  a  receipt.  Under  cover, 
addressed  to  Thomas  Brown,  jtl"  the  Compter,  (the  prison  to  which  Brown  had 
been  committed),  for  £21,  for  four  five-guinea  bills.  It  was  also  proved  that 
Down  and  Co.  had  no  such  custober  as  Thomas  Brown. 

Both  prisonorswerefound  guilty  ;thejurysayingthey  thought  Parkes  signed  the 
note  in  question  With  Brown's  assent,  and  that  Brown  uttered  it  under  a  renresen- 
taUon  that  it  was  his  l>rother's,  knowing  that  it  wbs  not  so,  with  intent  to  defraud 
Hulls.  "The  following  objections  to  the  conviction  were.tacen  liy  the  coiinsel  for 
the  prisoners :  first,  tliat  Thomas  Brown  was  the  real  name  of  one  of  the  prisoners ; 
secondly,  that  it  was  no  forgery  in  I^rkes  to  sign  the  name  of  Thomas  Brown, 
with  his,  Brown's,  consent ;  thirdly,  that  if  Parkes  were  not  guilty  of  forgery. 


(i)  R.  v.  Oeach,  9  C.  &  P.  499.    See  R.  v.  Mazagora,  R.  &  R.  291  .  and  R. 
Carter.  7  G.  4  P.  134. 

(2)  A.  V.  Crowther,  5  G.  *  P.  316. 

(3)  R.  V  OouW,  20  U.  G.  C.  P.  159.  -«    " 

(4)  R.  V.  Rltson,  L.  R.,  I  G  G  R.  200  ;  39  L.  J.  (M.  C.)  ffr.  -  « 


■•  > 


was  not:  80  at  the  time  of  the  origl^al^maS^^'^y'   '  """'^  """  "  ^"m  which 

he'd'^eroStror^S^So  *pVrt°r^f  "'l.'r  «'■  "'«'*-^'-  judges  Who  ' 
afterwards  delivered  thai?  opinion     Hp'of  "^i"'  **'  toBrt)wn;  and  Grose  J 
the  definition  of  forgery  was   "thp'fnu!  °*'^r^<^'  "S  to  the'  first  ohjectiontW 
with  intent  to  defrag T  S.  Sg£fb:  Tone"?ither  T"'^'  ''  "^her  S?umet 
who  did  not  exist,  or  of  one  who  did  exist  witlmith.^  "^'"»  "'^  "''^^  "f  one 
the  former  description,  heing  uttered  hv  7hJ^        '"^  consent;  that  this  was  rtf 
no  such  person  as  his  hro  hfr  of  that  Sme  „^'°"^'' *'  "^"  "'^'«  "^  h  s  Sr 
cumstance  of  its  l)einjr  madTi^ttH  ®  appearing  to  exist :  and  that  tho  0?^' 

diiference ;  .he  nVbelnrut  e^'Sf  trnonVnott' ""°/"^ 
same  answer  applied  to  the  second  oDStioi^     a  t' "'"^u"'"  *«'"«  <>^n    The 
whom  the  name  of  Thomas  BroZ  as  Z  2"'^  "'' ^^  ^^'^'^  ^"'^'^"^ 

could  be  no  consent  given  to  sign  the  nnm/''?*^  "^  '*•*  "'"«''  •^""•'^  «PPly.  there 
a  Thomas  Brown,  /mt  not  of  X  ThomaT  Brow7  r^r"^r*^  ^^  '"^  authoritv  of 
to  be  given  ;  for  the  person  in  wIio/a  nZ?J  .k  ^'J'  ^°^  ^''°se  note  it  nurDortPd 
the  description  of  hiL  in  ?h  "n'^f^ThenT  reSdent  ^r^'  "??«•  ^"^^  ^ccSg'to 
imported  that  he  was  a  corresr^ndent  orDown  *t?'"«;'"°"'  ™  ^'"P  i  and  it 
money  in  their  hands-;  and  heVas  also  rfn^r  '  75°™'*'^  ^^^J  Co.  and  had 

^h«^h  '^'^''*'  proved  and  found  to  bed™ne  for  th^n  '^°"  appeared  to  exist, 
that  the  indictment  did  not  charff«>th^HrnJ..P'i''P*^"f  fraud.  Thirdly 

have  been  forged  Jy  i.aM^.ZtTnlyknoSi';"^.^  the  note  knowing!?  to 

:s?niii^-r?t^r^^^^^^^^^^^^^^^ 

.e^a'mro7if"^r:h"o.Ul''Z^^^^^^^^ 

If  a  bill  of  exchange,  naV&ble  tn  4  «  «_     j 
person  of  the  same  nf  me'^wkh  the  ply^e  and'such^^if '°  '^  '"'"'^^  <"■  ^^o  her 
not  the  real  payee,  in  whose  favour  itwasdrflw^  '^^°"'  ""lowing  that  fie  is 
fl.u duientiy  possessing  ^iniself  of  t'h^'S^erhl']s^g"u1E"iS^''r  "^  "^ 
al^rAS!?  Ky-Su^^eTo  Ufifar V"«-  "  -»  '-oV,     • 

Sr:attrtrpi;^-o^ 

having,  with  intent  to  KudthrlP^  P**'? """^  J^hn  Hovey  wis  indictedZ^ 

ut?rnV"  ""^  *>-''°f ''S'o?'eaVe^?^"o"Tr"^^^    .'^ame  of  Bernard 
upon  and  purporting  to  be  accepted  by^attv  A  rn   r    "/S  ^V"'  <""  "oCarty 
and  for  uttering  such  forged  LdorsemMt'^  tk^' ^m''*  *^'-^«'«°8,  London 
prisoner  Hevey  went  tn  rto  „-ll!    u  '•    The  evidence  shewed  that  fil„ 

offered  them  t/e  )Tn"n  JuStio^ ^i^hTh"' '''^  P^^^'ors,  to  bSra^atS^^Jd"       . 
Jt  was  a  good  bill,  that,1^s  nlm;  wis  B^^.r^rr ''"'"  "P""  ".  spying  thai 
thebt,,.  and  that  Beatty  and C^    bl  w^  tJe^-n '''^^'  '^"^  ^^  ^^'^  «"<lorsed        " 
were  agents  to  the  Bath  Bank     The  rJwnTJ^      '"  P"'"POrted  to  lie  accepted 
about  the  acceptance,  and;on  the  latK..^  ''•®"  "^1'  ""oir  servant  to  enquirt 
apei^on  who  ^said  th«  acceptance   wrsJooT"!?*"^^ 
watch  and  ^ave  him  the  diffSrence  onife  wn  '  i.""''  '^'  "'^  P^^oner  have  the 

gfir^2^T^^^-^-;^Kast.P.C.9e^ 

'•"  ^lead  V.  Young,  4  T.  R.  28. 


ir. 
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such  a  man  a$  Bernard  McCarty,  and  that 'the  endorsement  was,  in  tad, 
Bernard  McCarty's  hand  writing.  The  jury  found  the  prisoner  guilty ;  hut 
the  case  being  afterwards  sulimitted  to  the  consideration  of  the  judges  tiny 
were  all  of  opinion  that  it  did  not  amount  to  forgery,  the  jury  having  found  tliat 
there  was  no  false  endorsement  but  that  the  endorsement  was  truly  made  bv  a 
real  person  whose  name  it  purported  to  be.  (I)  \ 

The  general  princi(>le  upon  which  making  a  false  document  includes  altering 
or  adding  to  a  genuine  one,  (as  provided  by  the  second  paragraph  of  article  \Ti), 
is  that  an  alteration  of  any  material  part  of  a  true  instrument  changes  and 
falsifies  the  whole. 

Upon  an  indictment  for  "  making,  torfing  and  counterfeiting  "  a  blli  ot 
exchange,  and  for  uttering  it  knowing  |t  to  be  forged,  the  pf^soners  were 
convicted  upon  evidence  of  an  alteration  « the  bill,  Drom  £10  to  £bQ.  {If 

The  fraudulent  alteration  of  a  material  part  of  a  deed  is  forgery,  however 
slight  the  alteration  piay  appear  in  itself;  as,  for  instance,  the  making  a  lease 
of  the  manor  of  Dale  appear  to  be  a  lease  of  the  manor  of  Sale,  by  changing  the 
letter  D  into  an  8 ;  or  by  making  a  bond  for  £500,  expressed  in  figures,  seem  to 
have  been  made  for  £5^000.  (3) 


Where  a  party 
'not  in  the  original. 


de  a  copy  of  a  receipt,  added  to  such  copy  material  words, 
"^d,  then,  offered  it  in  evidence  on  a  suggestion  of  the  original 
-  -     -  ^^^ 


being  lost,  it  y^as  considered  that  he  might  be  prosecuted  for  forgery 
words  inserted  were  "  in  full  of  all  demands."  (4) 

Altering  the  date  of  a  bill  of  exchange  after  acceptance,  and  thereby  acceler- 
ating the  lime  of  payment  is  forgery ;  (5)  and  so  is  altering  a  bill  payable  at 
three  months  into  a  bill  payable  at  twelve  months.  (6) 

\Vhere  a  note  of  •  country  banker  "was  made  payable  at  their  house  in  the 
country  or  at  their  bankers  in  London,  and  the  London  bankers  had  failed,  it  was 
forgery  to  alter  the  name  of  such  London  bankers  to  the  name  of  another  London 
banker,  with  whom  the  country  bankers  had  made  their  notes  payable  subse- 
quent to  the  failure ;  the  judges  deciding  that  the  a^t  done  by  the  prisoner  was 
a  false  making  in  a  circumstance  material  to  the  value  of  the  note,  and  its 
fhcility  of  transfer,  by  making  it  payable  at  a  solvent  instead  of  an  insolvent 
bouse.  The  alterationr  was  effected  by  pasting  a  slip  of  paper  bearing  the  words 
Ramsbottotn  #  Co.,  over  the  words  Bloxam  ^  Co.,  in  the  same  manner  as  the 
prosecutors  had  themselves  altered  their  re-issuable  notes,  after  the  failure  of 
their  first  London  bankers,  Bloxam  k  Co.  (7) 

Altering  a  banker's  one  pound  note  by  substituting  the  word  ten  for  the  word 
OM  w«s  held  to  be  forgery.  (8) 

Discharging  one  endorsement  and  inserting  another,  or  making  it  thereby  a 
general  instead  of  a  special  endorsement  has  been  held  to  be  an  altering  of  an 
endorsement,  and  to  be  a  forgery.  (9) 

A  person,  having  an  order  for  delivery  of  wheat  for  the  support  of  the  poor 

rwns  in  a  municipality,  is  guilty  of  forgery,  if  he  materially  alters  the  order, 
as  to  increase  the  quantity  of  wheat  which  is  obtainable  thereunder,  with 
intent  to  defVaud.  (10) 


(t)  R.  V.  Hevey„'(  Leach  229  ;  2  East  P.  G.  855. 

(2)  R.  V.  Teague,  2  iBast,  P.  G.  979  ;  H.  A  R.  33.    See  R.  v.  Dawson,  I  Str  19. 

(3)  I  Hawk.  P.  G.,  c.  70,  s.  2.    See  R.  v.  Blsworth,  2  East,  P.  G.  986. 

(4)  Upfoln  T.  Leit,  5  Esp.  100. 

(5)  Master  v.  Miller,  4  T.  R.  320 ;  2  East,  P.  G.  852. 

(6)  R.  v.  Atkinson,  7  G.  A  P.  669. 

(7)  R.  V.  Treble.  2  Taunt.  328;  2  Leach,  1040 ;  R.  &  R.  164. 

(8)  R.  V.  Post,  R.  &  R.  101. 

(9i  R.  V.  Birket  &  Brady,  R.  &  R.  251. 
(10)  R.  V.  Campbell,  18  U.  G.  Q.  B.  416. 
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-   Forging  tn  a  f&lse  name  assumed  Tor  concealment,  with  a  view  to  a  fraud,  ur 
I      •  7  which  the  forgery  is  part,  is  sufBcient  to  constitute  the  oiTence.    And  if  there 

be  proof  of  the  prisoner's  real  name,  it  is  for  him  to  prove  that  he  used  ilie 
assumed  name  before  the  time  be  bad  the  fraud  in  view,  even  in  Ihe  absence  of 
proof  as.  to  what  name  he  had  used  for  several  years  before  the  fraud  in 
question.  ( I ) '  , 

In  the  following  case,  the  general  proposition  that  the  use  of  a  mere  Qctitiousi 
.  name  is  in  itself  sufficient  to  constitute  forgery  was  first  established.  James 
Bolland  was  indicted  for  having,  with  intent  to  defraud  oneCardeneaux,  forged 
an  endorsement  in  the  name  of  Ja^^iles  Banks  on  the  back  of  a  promissory  note  Tor 
.£100,  and  for  uttering  the  same.  The  maker  and  the  payee  of  the  note  were 
real  persons,  and  when  the  note  came  into  the  hands  of  Bolland,  he  at  lirst 
endorsed  it  in  his  name,  and  tried  to  negociate  it  to  one  Jesson,  who,  however, 
said  he  would  not  be  able  to  negociate  it  with  Bolland's  endorsemebt  on  it; 
whereupon  Bolland  said  he  could  take  his  name  olT.  Another  person  in  com- 
pany with  Bolland  then  began  with  a  knife  to  erase  the  name,  and,  after  all 
but  the  initial  letter  "  B  "  was  scratched  off,  Bolland  said,  "  Dont  scratch  it  all 
out.  I  \^ill  think  of  some  other  name  beginning  with  a  B ;  "  and  he  then  maile 
the  name  Banl^s.  Jesson  took  the  note,  saying  that  he  should  be  asked  who 
Banks  was,  and  Bolland  said  "  He  is  a  publican  of  Rathbone  place."  Jesson 
^«  afterwards  applied  to  Cardeneaux  to  discount  the  note,  and  obtained  some 
money  on  account  of  it :  and  being  pressed  shortly  afterwards  by  Bolland  for 
f-  the  amount  of  the  note,  Jesson  took  and  introduced  Bolland  to  Cardeneaux, 
and  told  the  latter  that  Bolland  was  the  owner  of  the  note.  Cardeneaux 
enquired  who  Banks  was,  to  which  Bolland  answered  that  he  was  a  man  of 
property  and  lived  in  Bathbone  Place  Cardeneaux  then  gave  Bolland  the 
money  m  notes  and  cash,  without  asking  him  to  endorse  the  note,  as  Jesson  had 
before  told  him  that  it  was  better  that  Bolland's  name  should  not  appear  on  it, 
as  he  had  been  a  sherifTs  officer.  It  i\irther  appeared  that  the  maker  and  a 
previous  endorser  became  bankrupts  before  the  maturity  of  the  note;  and  when 
Cardeneaux  applied  to  Bolland,  for  payment,  at  the  maturity  of  the  note,  the 
latter  denied  having  discounted  any  note  with  him,  dnd  said  his  name  was 
James  Bolland  and  that  he  had  never  seen  Cardeneaux  before.  After  Bolland 
was  arrested,  some  person  in  the  name,  of  James  Banks  paid  the  £100  to 
Cardeneaux ;  but  no  such  person  as  James  Banks  of  Rathbone  Place  appeared 
to  exist.    Bolland  was  found  guilty,  sentenced  to  death,  and  executed.  [1) 

In  a  case  where  the  prisoner  was  indicted  for  uttering  a  forged  deed,  pur- 
porting to  be  a  power  of  attorney  fYx)m  Elizabeth  Tingie,  administratrix  of  her 
father  Richard  Tingle,  deceased,  late  a  marine  belonging  to  His  Majesty's  ship 
the  Hector,  to  F.  Predham,  of  Bernard's-inn,  &c ,  empowering  the  said  Predham 
to  receive  all  prize-money  due  to  her,  Ac,  the  facts  were  clearly  proved,  and  the 
prisoner  was  convicted.  But  a  doubt  was  entertained,  whether,  as  Richard 
Tingle  had  died  childless,  and  as  there  was  no  such  person  as  Elizabeth  Tingle, 
the  case  amounted  to  forgery  ;  and  the  point  was  referred  to  the  consideration 
of  the  twelve  judges.  Eleven  of  them  were  very  clearly  of  opinion,  that  it  was 
forgery.  j3j 

A  person  endorsing  a  fictitious  name  on  a  bill  of  exchange  to  give  it  currency, 
will  be  guilty  of  forgery  ;  and  in  a  case  which  was  stated  to  the  judges,  they 
^  were  all  oropinion,  that  a  bill  of  exchange  drawn  in  fictitious  names,  when 

"  there  are  no  such  persons  existing  as  the  bill  imports,  was  a  forged  bill.  (4) 

If  three  persons,  A.  B.  and  C,  have  authority  jointly  to  draw  out  money  rrom 
a  bank,  and  A ,  one  of  them,  draw  out  the  money  by  a  cheque  signed  by  him- 
self and  D.  and  E.,  two  strangers  who  personate  B.,  and  C ,  it  is  forgery.  (o| 

%'  (1)  R.  v.  Peacock,  R.  A  R.  278. 

(2)  R.  v.  Bolland,  I  Leach,  83;  2  East,  P.  C.  958. 

(3)  R.  v.  Lewis,  Post,  tl6. 

(4)  R.  v.  Wilks,  2  East,  P.  G.  957. 

(5)  R.  V.  Dixon,  2  I,ew.  178. 


'  "^  '  •'X;,       '^ 
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sented  Bis  name  tUe  K  ??  I?'*  '°J;''«P''°8ecutorbytLnrUnnf,  ^^'  P'«ce, 
and  coiild  not  tind  htm  ■  iV-*  u  ?  . "®  ™*<*^  mqu  rv  for  T  w  Zrtt  ^,"}^"y  nis 
bat  could.flnd  rsuT^S.  ind^ttU"'"  / «'™^"^^^^^^ 

called;  Parke.  J.,  afterTon^umLlh*'  "^  P^"""  acqua  nted  wkh  IL""*^ ''" 

GrZ?U"rj  aZtratHair  ^'"'^-^  ""^  uttering  a  cheaue 
Weston ;  and  a  clerk  in  th««„^**""''^'*S'  purporting  to  hn  ,f    ^".^  °» 

kept  no  account  wthKSLS^'hl^'J'  ^"«  ^"^'o  prove  thauV.L  ''• 

sonar  was  indicted  for  utteSa  ?„li  ®P'^'^"'«'*  '^  Octitious  «er^"°*  ^K' 
appeared  tliat  the  prosecutor^  fn  rli^'^'P'*"'"'  <"■»  b'"  o/^rchani^Mlr'; 

f"C,  .hid,  Kirs,' fs  "^'^ ""  >»™»»*°r  to  cJrs^'  ■'"'° 

«  a.  V.  King.  5  G.  4  P.  ,23. 
(3)  R.  V.  Bronnan,  6,  G.  4  P.  326 
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.fe- 
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Tit.  : 


they  lived  in  Ipswich,  the  acceptors  would-be  in  town,  and  the  bills  would  be 
paid  at  Praed  and  Go's,  Fleet  street,  where  thoy  were  made  payable. 

The  prosecutor  then,  at  the  prisoner's  request,  put  his  name  on  the  bills  as 
drawer,  and  signed  and  handed  to  the  defendant  a  deed  transfering  hispro|)eriy. 
When  the  bills  matured,  they  were  not  paid.  A  clerk  at  Praed  and  Go's,  proveil 
that  no  firm  of  the  name  of  Nicholson  and  Co.  banked  there,  nor  any  person  oi' 
the  nam8,of  Nicholson  ;  and  a  witness  from  Ipswich  proved  that  he  was  well 
acquainted  with  that  town  and  neighborhood,  and  knew  nothing  of  any  Mrm  of 
Nicholson  and  Co.,  general  merchants,  there,  and  ihat  he  had  made  enquiry's 

'of  the  tax  collectors  and  at  the  post-office,  and  had  not  been  able  to  lind  any 
such  llrm  or  any  general  merchant  named  Nicholson.  It  was  ftirther  proveif" 
that  the  bills,  except  the  acceptance,  were  wholly  in  the  handwriting  of  the 
prisoner,  and  that  be  had  deposited  the  prosecutor's  deed  oftransfer  as  a  collateral 
ftor  a  joint  note  of  hand.  For  the  defence,  a  witness  prove<l  that  he  had  seen  a 
Thomas  Nicholson  at  th'e  prisoner's  office  many  times,  but  was  not  positive 
whether  he  had  been  there  when  the  prosecutor  was,  nor  had  he  seen  him 
write ;  and  it  was  submitted  for  the  defence  that  the  acceptance  was  in  the 
'  handwriting  of  this  Thomas  Nicholson,  and  that  therefore  it  could  not  be 
deemed  to  be  a  forgery,  as  the  adopting  of  a  false  description  or  addition  was 
'  not  a  forgery,  accoi^ing  to  the  case  of  Rex.  v.  Webb  \  1 ).  For  the  prosecution, 
the  application  of  Rex.  v.  Webb  was  denied,  as  the  addition  of  "  and  Co. ",  even 
if  the  jury  should  be  of  opinion  that  the  acceptance  was  written  by  a  T.  Nicholson, 
rendered  the  acceptance  that  of  a  fictitious  Arm,  and  the  false  making  of  a  note 
or  acceptance  in  the  name  of  a  non-existing  lirm  was  a  forgery  ;  and  Rex.  v. 
ParkeS  (2)  was  relied  on  as  an  authority.  Bosanquet,  J.  said  to  the  jury.  "  The 
llrst  question  is,  whether  this  acceptance  is  a  forgery.  ■  Upon  that  point,  if  you 
think  that  it  was  not  written  by  T.  Nicholson,  the  case-is  relieved  from  doubt  or 

'  difficulty.  But  it  is  said,  on  the  part  of  the  prisoner,  that,  if  it  was  written  by 
T.  Nicholson,  it  is  no  forgery.  I  have  no  doubt,  however,  that  the  writing  of 
an  acceptance  of  an  existing  person  without  authority,  or  of  the  name  of  a  llrm 
or  person  non^xisting,  in  an  acceptance  of  a  bill  of  exchange,  with  intent  to 
defraud,  is  a  forgery  ;  and  my  opmion  is,  that  if  this  acceptance  was  written 
by  Nicholson  to  represent  a  fictitious  firm,  and'witb  intent  to  defraud,  it  would 
amount  to  a  forged  acceptance.  If  yo]^  think  that  the  acceptance  represents  that 
of  a  fictitious  firm,  it  is  the  same  thing  as  if  it  represented  that  of  a  nctitious 
person,  and  I  should  recommend  you  to  find  theprisaier  guilty  of  having  uttered 
a  forged  acceptance,  if  the  evidence  satisfies  you  tiat  he  knevMt  was  forged, 
and  that  he  uttered  it  with  intent  to  deQuittd  the  prosecofor." 

The  jury  found  the  prisoner  guilty  of  uttering  the  acceptance  knowing  it  to 
be  forged,  and  that  it  was  not  written  by  T.  Nicholson,  (3) 

It  is  immaterial  whether  any  additional  credit  be  gained  by  using  the  false 
name. 

Edward  Taft,  was  tried  for  forging  an  endorsement  on  a  bill  of  exchange 
for  fifty  pounds,  in  the  napie   of  John  Williams ;,  and  having  been  found 
guilty,  the  following  case  was  submitted  to  the  oonsideration  of  the,twelve 
judges  :  The  bill  of  exchange  was  drawn  payable ''to  the  order  of  Messrs.. 
Renwicke  and  Mee,  by  whom  it  was  endorsied  generally,  and  it  afterwards 
became  the  property  of  one  WilHam  WheewaU,  outj)f  whose  pocket  it  had 
*   been  picked  or  lost,  with  other  things.    The  prisondr»»d,  on  the  same  night* 
endeavoured  to  negotiate  it ;  but,  being  disappointed,  he  proceeded  to  Market 
Harborough,  where  he  bought  a  horse  of  the  landlord  of  the  inn,  and  oflered  him    . 
the  bill  to  change.    The  landlord,  not  having  cash  sufficient  in  the  house, 
carried  it  to  a  banker's  in  the  town,  where  the  clerk  told  him  that  it  was  very 
good  paper,  for  that  he  knew  the  payee  who  had  endorsed  4t,  and  that  if  he,  (the 
landlord),  would  put  his  name  on  the  back  of  it,  it  should  be  immediately 

(1)  R.V.Webb,  R.  4  R.  405. 

(2)  See  R.  v.  Parkes  and  Brown,  at  p.  383,  ante,  t   .  -< 

(3)  R.  V.  Rogers,  8  G.  4  P.  629.  "A.  -         ' 
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discounted.  The  landlnivi  >,/,... 

the  indictment  ^a8  7rS'?or'^E«^^^^^^^ 

necessary  for  tlie  Dri«innor'r«K.      •     '"°"8"  ^he  Oct  tious  siirn..,,J^"'" 

false  n  Je  was'jrDy"  nljt Se^ffha^n-  '^.^  "'  St'"^  w^rulnH 

ii.meor.nypa„i„„,„p^„"  j;wry,.lu,ough  n*d  „„,  p„^Vi  lo  bTth" 
»f  rrttlSjZ'J'^'^l™  sat"?  '"yPo^-lly  .....  p.. 

Sirs.  '  '  ';  Green  Street    3IJuly  |78|. 


To  Messrs  Bbowk,  Colliwson  and  Co.,  "^  ^  Tuhner. 

Lombard  Street," 

l4e"d^KvSfoXrh?i£'to%  -d  the  prisoner  havin. 

his  purse,  as  if  going  to  nav  forM^  ?   ^®  '"°°"'*'  "^  "'^  guineas    nnlipH? 
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(.'ourt.  Upon  these  Tacts  the  jury  found  the  prisoner  guilty;,  and  he  recciveil 
Judgment  of  death  ;  but  the  executioh  oPthe  sentence  was  respited  on  a  (lnul>t, 
whether,  as  Mr.  Elliott  had.  sworn  that  he  gave  credit  to  the  prisoner,  and  nut 
to  the  draft,  it  could  amount  to  the  crime  of  forgery.  The  twelve  judges  were 
unanimously  of  opinion  that  the  conviction  was  right ;  for  it  was  a  false  iiisiiu-  ' 
ment,  not  dfawn  by  any  such  person  ^  it  purported  to  be,  and  the'  using  the 
(Ictitious  name  was  only  for  the  purpose  of  deceiving.  (I)  • 

In  another  case  a  conviction -for  forgery  ^as  held  to  be  right,  where  the 
flctitious  name  used  by  the  Acisoner  in  the  forged  instrument  was  found  by  Oio 
jury  to  have  been  assumed  By  him  wi^h  tlie  intention  of  defVaudtng  the  pros(3cu- 
tor,  although  the  prisoner's  teal  name  would,  as  admitted  by  the,  prosecutor, 
have  carried  with  U  as  much  credit  as  the  assdmed  name.' (2)  But'tt,  was  hulj 
that  where  a  ntan,  who  had  long  been  known  by  a  flctitious  name,  drew  ^  hilt  in 
that'iiame,  itKi^as  not  a  forgery.  (3) 

It  is  forgery  for  a  pej^on,  having  authority  to  All  np  a  blank  acceptance  or  a 
clieque,  for  a  certain 'sum,  to  till  itr*up  farSa  larger  amount.  Therefore,  ifa^ 
person  gives  anoj^her  a,  blank  acceptance,  and  at  the  time  limits' the  amount' 
either  by  writing  upon  it,  or  otherwise,  and,  if  ia  the  lllling  up  of  the  accep- 
tance that  amount  be  exceeded  with  intent  to  defraud  the  acceptor,  or  any  other 
.  person,  it  is  forgery  under  clause  (a)  of  article  421.  The  following  is  a  case  of 
this  kind.    Theprisoner  was  indicted  for  forging  the  fol|o)ving  bill  of  exchange: 


■<  London,  August  20,  1836. 


£500. 


Two  months  After  date  pay  to  my  orde^he  sum  of  five  hundred  poundSj  value 
receiv^.  '        ■         "  . 

C.  Tavlor. 

To  the  Rev.  C.  H.  Je.n.neb, 

No.  1,  Chesterfield  street,  May  Fair." 

It  appeared  that  in  consequence  of  an  advertisement  offering  to  lend  money, 
Mr  Jenner  wrote,  stating  that  he  was  anxious  to  borrow  £500,  and^allerwards 
saw>the  prisoner,  to  whom  he  "said  he  wanted  money;  the  prisoner  asked  how 
much  ;  Mr  Jenner  said  £200,  and  some  discussion  arose  as  to  Mr  Jenner's  means 
of  repaying  it.  The  prisoner  said  he  had  t^e  money,  and  appointed  to  meet  Mr 
Jenner  the  next  day  in  London...  Mr  Jenner  on  the  next  day  saw  Jhe  prisoner, 
who  took  from  his  pocket-book  a  stamped  piece  of  paper,  f  nd  wrote  something 
on  the  upper  comer  of  it  on  the  left  hand,  wbicli  Mr  Jenner  could  not  then 
distingilish,  and  whicli  he  handed  to  Mr  Jenner,  and  requested  him  to  write,  on 
'  it,  "  accej)ted  "  and  {lis  name ;  which  Mr  Jenner  did,  and  he  also  wrote  on  it "  at 
the  Bank  of  England,"  at  the  prisoner's  desire.  The  msoner  said  he  should 
leave  Mr  Jenner  for  some  purpose ;  Mr  Jenner  said  "  Then  of  course  you  will 
leave  the  check  with  me."  The  prisoner  said  that  was  unnecessary,  and  said 
•  To  show  you  theft%  can  be  nothing  wrong  therff  are  the  figures  denoting  jC2U0 
written  in  the  corner."  Mr  Jennerthen  lookdd  at  the  corner  and  obse/ved  written 
in  the  comer  £200 ;  which  flgures  Mr  Jenner  stat<^  must  have  been  written 
before  he  weotp  his  acceptance."  The  prisoner  then  took  the  check  away,  and 
the  parties  wereio  meet  al  the  bank  coffeo-house  in  half-an-hour.  Mr  Jenner 
went  there,  but  the  prisoner  did  not  come.  Mr  Jenner  stated  that  he  never  gave 
the  prisoner  any  authority  to  fill  up  that  paper  for  a  greater  slim  than  £200. 
Early  in  August  the  prisoner  told  one  Edwards  he  had  an  acceptance  of  Mr 
Jenner's  for  £500  which  he  wished  him  to  buy ;  and  subsequently  Edwards 
agreed  to  buy  thu  bill  for  flve^hillings  in  the  pound.    He  then  saw  it,  and  it 


(J)  R.  V.  Sheppard,  1  Leach,  226. 

(2)  R.  V.  Whiley,  R.  &  R.  99.    See  also,  R.  v.  Marshall,  R.  4  R  75. 

(3)  R."V.  Aicfcles,  2  East,  P.  C.  968  ;  R.  v.  Bontein,  R.  A  R.  260. 
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was  perfectly  blank    with'  ii.«  „        •■ 

C  Taylor  asondor^r  Nothin„  ?''®P'^"'=«  *'"'  tljehame6  tTvL.Th     P"»onor 

were^in-theS;  oMhfi  Lr*"^  of  opinion  that  fheVures  Innr"^ '^"""''^ 

•did  not  constitute  forjrorv  «<>  »h«       •      '"^'"c's  amoiuited  onlv  tn  »  r-J"  iVG?" 

a  mere  excess  of  auuforUv  w«i  !  Z'T^',  '««*  ^u'^iori^  to/Li"  ".W'  ""<* 

wereiuianin^ousinSio^ife''  ""'y-  »'«*  "«'  fofejl  • '  ^^  th„'' '  ,1*"^ 

.no  aulhrfiiy  beyond  Im)^  1"!"»  "P '*•« *>"'  forXsWh;,  nriL„  ®  i!"'*««« 

^onvrf  ^as  teofe'^i;rfi^^  '^'"  "'"''-^  "^  * « 2f(j&"r„wr,^si 

t^e  words  ..  one  tn6^%'Zf''Td'6^Tri  ^''""'Kp'r  iSk  WiSf 

lrrurn^tfb"„r^;ferAe"K.^^^^ 

the  body  and  datSg''?,? •^li'^i'//'''  ?  "^«^'y  oHhe  cleck  'm-  fill?„T'' 

was  not,  a^d,  a  thoueh  it  w^t  „^.  -  ^  *•  P®""*^^'  instrument  whirhi.  i.ii    "^  '."s 

bill  Of  exchange  ?"«•"»'*  ^"^  «"«!">«  «  ^<>/»«d  «roU„ce'^t'i%P'^«°XZas ,  ^ 
"JE25.        ^  *  ,  -^  ' 

""Three  n^ont*,  arfer  date  oav  t        '  '''""''"'  '""  "'"'  "'*•     " 

received.      /  ^"'^  P^y  to  a,y  order  twenty-five  pounds,  for  value. 

WiLLUH,  P„o88E«,  jun.;  Esq.,  Cheltenham  ^  '      ^'''"'  ^'""'"• 

:  Accepted,  payable  at  ATessrs.  Esdai.e  4  Co..  banker.  London. 
Thfi     ■  u  "  WaLuii  Pbosseb.  jwi  •• 

theprisonarbrS^  "  DuiMing  houses  forMr  Prn^^r  „k    .^i-e  prisoner  was 
"ndri,rP,?g^.^,S^;''h'ch.when™iSrhrpKe^^^^^^^ 

.,   _         .  ^ — — ^^ •  *^'"a8or  8  name. 
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Coleridge,  J.,  said,  "If.thy  prisoner  drew  the  bill  mentioned  In  the  indictment, 
and  which  he  knew  could  not  become  due  fof  some'  months-after  he  did  so,  unii 
then  put  Mr.  Prpsser  s  name  op  it,  without  his  authority,  either  intending  to  meut 
it,  or  trusting  that  he  3hQt»ld  have  riioney  to  do  so,  or  trusting  thftt  Mr.  Prosscr 
would  overtopk  it,  the  prisoner  is  guijty  of  forgery  ;  but  if  you  think  that  llie" 
slate  of  affairs  between  tlie  "prisoner  and  Mr.  Prosser  was  sfioh  that  he  hiid 
Mr,  Prossers. au'thoritjf  to.acceirt  this  lull,  then  it  is  not  a  forgery.  If  a  pcr.'iu;! 
gives  another  leave  to  lise  his  name  on  bills,  and  the  person  thus  permiUiil 
writes  the  name  of  such  person  on  a  bill,,  this  is,  .a%  .it  were,  a  signing  by  iho 
person  who  gave  the  aulhovity,  ajlhoughhe^ had,  given  no  adthority  for  thf 
«(  putting  his  name  on  that  particuJar'bill.  The  question  which!  shpit  leave, to 
yon  is  this,  whether  the  name  of-  Mr,  Prosser-  was  put  on  the  bill  menliont'd^in 
the  indictment  yitlibut  the  authority  of  Mr.  Prosser ;  or,  was  it  '\vritten  on  thri 
bill  by  the  prisoner,  under  such  circumstances  that  lie  might ftona/Sdi;  consider 
that  he  had  Mr.  Prosser's  awtiiority  for  so,  ^ping,  as  in  the  latter  case  you  ought 
'  to  adquit  him."  (I)  ..    *  »  "  ^ 

Nothing  short  of  bona  fide  belief  that  the  defendant  had  authority  and  a  fair 
ground  far  that  belief,  "frora  the  acts  of  tlire  party  whose  rfafniB  is  used,  is 
sufficient.  Thus  where  A,  was  indicted  forforging  and  utterfhg  an  accepianoc 
on  a  htll  of  exchange  in  the  name  ofB.,  and  B.- admitted  that  he  had  had  muiiey 
transactions  with  A  and  had  ^been  connected  with  h'lm'  as  a  partner  in  n  hat 
manufactory  ai^l  that  they  hnd  hS4  many  bill  transactions  and  had  trusted  each 
other  largely,  ami  th^at  a  mutual  actiomodation  existed  between  Iheni,  Cotetiil;:u, 
J.,  in  his.«umming  up,  said,  "Wenowcometb  B'Sstatement  thaltoehasbeen  lur 
the  lasl  eight  years  in  habits  of  great  i'hlinMcy  with  lh$  pri£oner.and  in  partner- 
ship with  him.  Now,  I  put  the  question  whether,- though  he  had  not  auihorizeij 
the  signiflg.of  his  name^a  that  ^rticular  ttill  he  had  ever  given  the  prisun<;ra 
vge'neral  authority.  If  lie  haiL^said  to  the  prisoner,  'You  may  use  my  na)ne 
whenever  you  like,'  it  would  oe  idle  to  say  that  the  acceptance  was  a  forgery. 
It  is.jiot  merely  writing  another  man's  name,  but  writing  it,  withqjut  authority 
and  with  intend  to  defraud.  .  But  1^6  furitier:  I  think  that  if  a  personjAad 
reasonable  ground  for  believing,  from  the  acts  of  the  party,  tha(  he  had  auth^itf 
to  accept  and;, did  in  point  of  fact  act  on  that,  it  would  not  be  forgery.  Cvt  me 
suppose  one  or  two  cases :  —  Suppose  the  prisoner  to  have  mea«l  to  raise  £200 
for  two  or  three  months,  and  trusted  that  at  the  end  of  that  time  he  should  be 
able  to  regay  it,  if  he  used  another  person's  narno,  without  authority  and  not 
beli<;ving  thdt  ho'liad  authority^  ttjI^Vwould  be  a  distinct  forgery.  No  mtin  has 
^  a  right  to  use  another's  name,  trusting  that  he  may  be  able  to  take  up  the  bill. 
So,  if  a  person  having  no  authority  were  to  say,'*  I  want  to  raise  a  sum  of 
money,  and  I  am  sure  my  father  is  "ab  fond  of  me  that  h^  will  nor  proceed  ' 
'  against  me  criminally,'  and  \f,ere  lo  write  his  father's  name  to  an  acceptance, 
tljat  would  be  foji^jer-y.  No  man  has  a  right  to  trust  to  the  kindness  of  another 
'  man.  IC  you  are  of  opinion  that  the  prisoner  acted  in  either  of  those  ways, 
*  knowing  that  her  had  no  authority  but  meaning  to  repay  the  bill  or  trusting  that 
the  prosecutor  would  n«t  prosecute,  in  either  of  tboM  cases,  this  would  be 
forgery.,  There  can  be  nothing  short  of  the.  nersoii'-beti^viiig  that  ho  had 
authority  and  having  a,,fair  ground  for  that  beuef  from  the  other  parly.  The 
authority  ne^  not  bk  express ;  it  may  be  implied  from  acts  I  put  the  questloi;  . 
to  see  whether  the  prisoner  had  any  reason  for  thinking  thai  he  had  authorilyto 
use  Mr.  Woodman's  name.  New,  you  are  to  judge  wbetfier  yo^i  have  any 
reason  to  believe,  looking  at  ,the  circumstances  fairly  between  the  orown  and 
the  prisoner,  not  stretching  on  one  side  or  On  the  other,  that  the  prisoner 
believed  that  he  had  authority,  aOQ  from  th«  cifcuibstances  had  reasonable 
grounds  for  so  believing.  There  was  great  intimacy  between  these  parties : 
and  there  had  been  a  great  many  dealings  between  them.  Al|  which  is  to 
be  taken  into  account.  You  certainly  And  that,  the  momept  Mr;  Woodman  if 
called  upon,  he  does  not  pay  the  bill,  and  he  doed  not  in  the  least  adopt  the" 


(I)  R.  V.  Forbes,  7  C.  4  P.  224.    See  R.  v. 
„8UAP..582.        '  ' 


Hill,  8  G  *  P.  274  ;   K,  v.  Gooko, 
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only  point  in  the 

■  where  a  docunient  w^s  imperfect  as  a  biW  ^^lu-^^  ""  '^°'"»ery ;  as,  for  instance 
as  an  acceptance,  washfeld^not  tofteafiTrvnfT^"  -Jame  rfcross  it  toXused 
defendant  was  ittdicfed  for  forffinra  wXr "  ?f  "i' ?*"'®P""»'^e ;  (2)  and  where  a 
which  purported  to  bfe  attested  bvth«irja,  n'  '1"''^'  *"'*  »he  will  was  not  on« 
the  defendant  could  not  be  convicted  If  lh«?J'"'°'"Y*'"«««««. ''  was  heW  thS^ 
10  a  country  bank  note  or  bn°of  eShan  J  ».?.h '."^''"^  ^^'  "Pheld  in  regard 

'  mcomiilete.  and  also  ip  regard  to  a  nav»  hf.i  "'^.  '^'"  ^a"'  of  a  signature  wa^ 
decisions  which  seem  to  be  in  a  dfffemnrii  '  PT"'^ '"  *"«"''•  Cl    But  th^re^^  ' 
it  was  held  that  a  forg"rv  mi^  ,T^ ^^"^•'^'""' '''« ''o'-egoing    Foril,^?"^ 

unstamped  paper,  noiSsLd&h'^tZTartf ^.,f  ■''"  ^ '^ 

somftlaw  Pequiring-it  to  Be  stamnArf     ;    k   P^l"'"'*'"  '"slrument  was  sXw-f^n 

that  such  Acts  declaring  that  a  hm  »7^k  ^3'""P  '*'^'«  required  to  be  stam,«H 
.   given  in  evidence  or  be  fvaiirbfe  in  l«w^r*^''''."°>P*''°»ld  "ot  KSdTn; 

r'  '^  ??^"  ?«  °f  *«  recoveMhe  deh7  ^l  X"-^'  '''^""^"^  cnlyThaft"stuhl 
be  convwted  of  forging  and  utterihg  dlto»  Jt^^ '^ '"'''.  ''^''^  """t  a  man  might 
IWf  wasnot  endon^  on  it  (T  !•  «-,  !^*T,?''''°'^«'»  'he  name  of  fhe 
deed;  ho^igb  not  made  in  pu^ia„cM^  t^«' „ '^''?'•^ '"^J-^t^ble  for  f^gS  « 
requiring  it  to  be  in  a  particular  frtJ!^,-?:  TJ''^**^'*"'"^  of  particular  euinf« 
ment  whiclr  if  genuineTould  not  haTe  'Ln'Tn^'^^''^  *  man  forged  an  instru  . 
outiumstaHce  not  appearihg  ujon  the  fa^of  ?|.'i'''  ?'*'"''"«  ^^  rlason  o  sS^ 
,,l>,some  extrinsic  evidence^  he^ wa?^^ rdSbrSTlleir;  S^^' "^ 

heSg^fm^rrtfttS^^^^^^^  P-r  in  thell'oi  A.  B    as 

«mucb  au  o«b„oo  at  commo;;  law,  as  if  he  wem  s^'.'^^V'"  ""'  "^  'P«'"ber;  Is 


.  •  >  -"  ■•  iiv  were  s 

i^ro:e'^f.b\'!f  ^i^i"^-' rj  ^^^ 


«.t«l  that  one  GarbuTandhTwife^^w'errsSSd'i^r  ^"  '"''-'"^nt  which 


KJafenrnUn^^rg  tif Ztt'tV^^ 

folded* lease  ind  release  af  f^rGaJbJtTn,?"f!?  ^^%'  '°J'"-«8l  in  the  Si^S 

boMd  for  a  valuable  donsideration  f«  „     ^  '"^  ^''^^^  whereby  thev  wefe  <«m: 


:  Wtrinthe-pSH^hrS^rrn  Esr"''^'°  ♦"•»  "'«•'  th^^k  s 
farence.wirhallthedeer.  wood  4c  fc„?",'*'"?°»  «'?»"  acres  rndS^ 
o^judgment,  that  the  preS'suppSS  t„^i''"»'"ff'''  "^»«  -noved  in  Z^ 
Ajrent  irom  those  really  bolongiKoarbut  andT'^^'^r^^'*  ««»  materkHy 
pbssible  this  conveyance  could  nwr  m„rl^t  :'°^  '"^  wife,  that  jt  was  im 
,  thalit  was  not  necessary,  tK  th^^hou m^'h^'''"'"-  ""'™'  ^"'  ih«  co^rt  heTd 
•  "•"'f.andthatitwasTsufnnmtwer^^^^  charge,  or  a  possibi  i,y  of  a 
jury  had  found  that  it  was  done  wth  inte^»t?"  T*"  '"'"'  '"l""'-  and  that  the 
the  possession  of  their  land  ?"o)"^'"^°™**'«s'  <^a''t>ut  and  his  w"e  in 

II)  R.  V.  Heard,  8  C  *  p   143  = ~- -^ — L__ 

(2|*fi.v.  Cooke.  HC  4P'589     H  «  d  .. 

(3)  R.  v.  Wall  2„East,  e  C  953     4J?"V^/T'''  ^  M.  4  R.  196. 
„  I4|  R.  V.  Richards.  RAH  193     n^n '^".  ^-  *•""■«".  '  Leach  431 
R.  4  R.  465 ;  R.  v.  Burke  fii  1?  m-"  o'  '^'S."""'  «  *  «   'i>^  I  R  v  Patem«„ 

?i^^% '  -.  -  -  -  te&j  ?iS;c?;::«^r  1^  v*3 

.    (6  H.  V  Wicke8..R  4  R.  149.  .  ^  ' 

«   D  ^-  f^y""'  **  *  R-  255. 

(o   K.  V.  Mcintosh.  ?  Lea«h  «ii  •  o  »'*'  ^  r.  -  - 
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Where  an  indictment  was  for  forgery  at  common  law  of  a  surrender  of  the 
lands  of  J.  S.,  and  it  was  not  shown  in  the  indictment  that  J.  8.  had  any  lands 
it  was  holden  upon  motionnn  arrest  of  judgment  that  the  indictment  was  good' 
upon  the  principle  that  it  was  not  necessary  to  show  that  the  party  wai 
prejudiced,  the  intent  to  prejudice  being  sufBcient.  (1)  , 

It  was  held,  in  several  cases,  that  forgery  might  be  committed  by  the  false 
making  of  an  inStrnment,  purporting  to  be  the  will  of  a  person  still  livin" 
notwithstanding  the  objection,  that  during  the  life  of  a  party  his  will  is  ambul 
latory,  and  can  have  no  validity  as  a  will  until  his  death.    Thus,  a  prisoner 
was  convicted  for  forging  the  will  of  a  ^aman,  who  it  appeared  was  still  alive 
and  had  returned  to  England  two  years  after  the  prize  money  had  been  received 
by  the  prisoner,  under  the  forged  will.  |2)  In  a  subsequent  case,  where  the 
prisoner  was  indicted  and  convicted  for  forging  the  last  will  and  testament  of  a 
woman  who  was  still  living,  and  was  a  witness  on  the  trial,  the  'judgment  was 
respited  upon  a  doubt,  whether  as  the  supposed  testatrix  was  living,  the  pri- 
soner was  legally  convicted  of  having  forged  her  last  wUl  and  testament ;  there 
being  no  sujch  instrument  as  a  last  will  and  testament  in  contemplation  of  law 
until  after  the  death  of  the  person  making  it ;  but  the  judges  were  unanimously 
of  opinion,  that  an  instrument  may  be  the  subject  of  forgery,  although  in  fact  it 
should  appear  impossible  for  such  an  instrument  as  the  instrument  forged  to 
exist,  provided  it  purports  on  the  face  of  it  to  be  good  and  valid,  as  to  the  pur- 
poses for  whic^i  it  was  intended  to  be  made.  (3)  The  point  was  again  referred 
to  the  consideration  of  the  judges,  in  a  case  where  the  prisoner  was  indicted  and 
convicted  for  knowingly  uttering  and  publishing  as  true,  a  certain  false  and 
forged  will  of  one  J.  G.,  late  a  seaman  belonging  to  a  merchant  vessel,  and  it 
appeared,  that  the  said  J.  G.  was  living.    All  the  judges  held  the  conviction 
right.    It  was  observed  by  the  learned  jujge,  who  delivered  their  opinion  that 
every  will  must  be  made  In  the  lifetime  of  the  party,  whose  will  it  was  ;  that  it 
existed  as  a  will  in  his  lifetime,  though  not  to  take  effect  till  his  death ;  that  the 
making  a  false  instrument  importing  on  the  face  of  it  to  be  a  will  was  equally 
forgery,  whether  the  person  whose  will  it  purported  to  be  were  dead  or  alive, 
at  tha  time  of  making  it ;  that  a  contrary  doctrine  would  operate  as  a  repeal  of 
the  law  ;  for  if  the  act  of  making  the  will  were  not  forgery  at  the  time,  a  pub- 
lication afterwards  would  not  make  it  so.  Buller,  J.,  thought  the  very  definition 
of  forgery  decided  the  doubt,  for  it  was  the  making  a  false  instrument  with 
intent  to  deceive  ;  and  that  here  the  intiention  to  deceive  had  been  established 
by  the  jury,  and  the  instrument  purporting  to  be  a  will  was  clearly  false.  (4) 

On  an  indictment  for  forging  a. will  the  probate  of  that  will  unrevoked  is  not 
conclusive  evidence  of  its  validity  so  as  to  be  a  bar  to  the  prosecution.  (5) 

A  ])risoner  was  convicted  of  forging  a  will  of  a  non-existing  person.  He  was 
indicted  for  forging  the  will  of  Jane  Warner,  and  it  appeared  that  there  was  no 
such  person  ;  on  which  It  was  objected  that  the  forgery  of  the  will  of  a  non- 
existing  person  was  no  forgery.  Patterson,  .1.,  «•  There  is  nothing  to  limit  the 
offence  to  the  forgery  only  of  the  wills  of  persons  that  have  existed."  (0) 

There  can,  no  longer,  be  any  doubt  that  imperfections  and  defecU  in  a  forged 
document  will  not  enable  the  forger  to  escape  punishment ;  for  clause  4  of 
article  422  expressly  declares  thai  the  forgery  is  complete,  although  the  false 
document  may  be  incomplete  or  may  not  purport  to  be  such  a  document  as 
would  be  binding  in  law,  if  it  be  so  madd  as  to  be  acted  on  as  genuine,  and  is 
such  as  to  indicate  that  it  was  Intended  to  be  acted  on  as  genuine 


(1)  Goates  case  I  Ld.  Raym.  737. 

(2)  R.  v.  Murphy,  10  Hargr.  St.  Tr.  188  ;  2  East  P.  G.  949. 

(3)  R.  v.  Sterling,  I  Leach,  99. 

(4)  R.  V.  Coogan,  I  Leach,  449. 

(5)  R.  V.  Buttery  and  Macnamara,  R.  A  R.  342. 

(6)  R.  V.  Avery,  6  G.  4  P.  596. 
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offence  an/liable.to  the  followi^'J^ratilf^^^^  "^  "'^  '"'^'^^'''^ 

O.Md.  or  My  part  thereof,  „,  of  3rf^™7  ""^  •*"  ""'™»f.  or  of 
of  Her  M.je.ty  ,■  B.8.C.,  o.  168,  8."?^or        °°'  P'^^'oi,  or  i„l„„y 

*r?{„7'.&totr§*-fc^^^^^ 

Lientonant-GoTeroor  or  My  om  !S  1^.   ?"  ^'™"' "■■  of  W 
govwoment  of  any  prorinee  of  Q|;^."'£g"^%«J^°ta««>ring  the 

m  or  to  My  charge  „^„  Ly  liS^  SS™''  ^  *"  'V  '"'o«'»t 
th  oreauo.,  twer  -"^oZZ'jl^^S.7o^Sr.  °l 
(a.)  any  entry  in  anv  T«oiof^        u     .  """"i^onarge,  or 

document  maderissued.lepOX^^'r.  "^^  ^ "«ri«l  or  other 
^*^«~«?«teri«g  of  de^sor  otheSume^^^^^^^  or  relating 

ag  the  tiUe  to  or-any  claim  uJirM^fl^'^^'Pt^^gorconcem" 

declanng  of  titles  to  land:  RSCTc  ST  1^1  *""  *^®  recording  or 

fj,\ J  ■  ■'     *"*'>  8'  "o  ;  or 

{e.)  any  document  reauired  fm.  fK« 
registering  of  any  such  deed  or  i«  *    P^'Tose  of  procuring  the 
declaring  of  any  sUtUleTtaS  7mT\^'  the^«corxIifg  o? 

4^l^l  orSb'g'^o"?  ta  "°.^«'-  -y  Act,  evidence  of  the 
or  title  ;  ks.C,  c.  16^8.  Ssft^^  of  any  such  deed,  instrument 

the^L*"^  tdTr  "'•^'^  ^  -«^«  b^  -y  ActVidence  affecting 

Pr^lvtUln!'lZyor^l^TT  Of  ««thenticatod  copy  or  anv 
c.  165,  8.  38  ;  or        ^"^""^  ^"^  authenticated  copy  them,?^  SsT 

4*-^orZ,;j'',.°S'-«„'j-^»«...Tdoo„.;„,^^^^^^ 

W,  or  of  c^  „,  „/^-  Srf.'^'-fc  or^;g^         . 


fT  H»ii  l'       \^  A      •' 


%ii^mMk 
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possession  or  colony  of  Her  Majesty,  or  of  any  foreign  state  or 
^untry,  or  receipt  or  certificate  for  interest  accruinir  thereon  • 
E.S.C.,  c.  165,s8.8and26;  or 

(m.)  any  transfer  or  assignment  of  any  share  6r  interest  in  tlie 
debt  of  any  public  body,  company  or  society,  ?ri,1^ish,  Canadiim  or 
foreign,  or.  of  any  share  or  interest^n  the^  capital  stock  of  any  such 
company  or  society,  or  receipt  or  certificate  for  interest  accruing 
thereon  ;  E.S.C.,  c.  165,  s.  8  ;  or  " 

(n.)  any  transfer  or  assignment  of  any  share  or  interest  in  any 
claim  to  a  grant  of  land  from  the  Crown,  or  to  any  scrip  or  other 
payment  or  allowance  in  lieu  of  any  such  grant  of  land  ;  R.S.C 
c.  166,  s.  8  ;  or       *  '' 

(o.)  any  power  of  attorney  or  other  authority  to  transfer  any 
interest  or  share  hereinbefore  mentioned,  or  to  receive  any  dividend 
or  money  payable  in  respect  of  any  such  share  or  interest  ;  R  S  C 
c.  166,8.  8;  or        .  >     •  •    , 

(p.)  any  entry  in  any  book  or  register,  or  any  certificate,  coupon. 
shai-e,  warrant  or  other  document  which  by  any  law  or  any  recogniz- 
ed practice  is  evidence  of  the  title  of  any  person  to  any  such  stock. 
interest  or  share,  or  to  any  dividend  or  interest  payable  in  rosi)ect 
thereof ;  RS.C,  c.  165,  s.  11  ;  or  ^ 

(?•)  any  exchequer  bill  or  endorsement  thereof,  or  receipt  or 
certificate  for  interest  accruing  thereon  ;  R.S.C.,  c.  166,  s.  13  ;  or 

(r.)  any  bank  note  or  bill  of  exchange,  promissory  note  or  cheque 
or  any  acceptance,  endorsement  or  assignment  thereof :  R.S  C  c 
165,  ss  18,  26  and  28  ;  or 

(s.)any  scrip  in  lieu  of  land  ;  R.S.C.  c.  166,  s.  13  ;  or 

(f.)  any  document  which  is  evidence  of  title  to  any  portion  of  the 
debt  of  any  dominion,  colony,  or  possession  of  Her  Majesty,  or  of  iiny 
foreign  state,  or  any  transfer  or  assignment  thereof ;  or 

(u.)  any  deed,  bond,  debenture,  or  writing  obligatory,  or  any 
warrant,  order,  or  other  security  for  money  or  payment  of  money, 
whether  negotiable  or  not,  or  endorsement  or  assignment  thereol  • 
E.SX).,  c.  166,  ss.  26  and  32  ;  or 

iv.)  any  accountable  receipt  or  acknowledgment  of  the  deposit, 
receipt,  i^  delivery  of  money  or  goods,  or  endorsement  or  assignment 
thereof ;  RS.C,  c.  166,  s.  29  ;  or 

(t0.]any  bill  of  lading,  charter-party,  policy  of  insurance,  or  any 
shipping  document  accompanying  a  bill  of  lading,  or  any  endorsement 
or  assignment  thereof ; 

(x.)  any  warehouse  receipt,  dock  warrant,  dock-keeper's  certi- 
ficate, delivery  order,  or  warrant  for  the  delivery  of  goods,  or  of  any 
valuaole  thing,  or  any  endorsement  or  assignment  thereof ;  or 

(y.)  any  other  document  used  in  the  ordioairy  course  of  business 
as  proof  of  the  possession  or  control  of  goods,  or  as  authorizing, 
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either  on  endorsement  or  dttliVorw  ♦k«\^  ' 

transfer  or  receive  any  goods!    ^'       ^'^'^'"  ^^«°«^  document  to 

(-0.^   To  ronrt««ii  'wtmam*  f       ••< 

E.S.O,  c.  166,_g.  3(f         °^'"*'°"»I""'.«ny  personal  pro^rty^ 

.pg.SVwLKS,o;  ttfor.'  '»1°'«f»-  mentioned 
c.  165,  8.  7.  •  ®P*'  **'^  *"y  entry  therein.    RS.C. 

part  of  any  prOM«dini  therein  for  •■  °'  being  or  forming 

pe^Vh-rhri^SnTaiar^inlSLt^ril'^  - 

m  evidence ;  or  ®  '°^  ^^^  t^me  being,  is  admissible 

(c.)  any  document  made  or  IssiifiH  w  „„    -j        ^ 
any  court  of  justice,  or  any  doSnf    ^^"*^^.*V°®*^^  ^'^  clerk  of 
usage  at  the  'time  iA  forceTan;  coZ  ofT^-  ^^^«^'  V  the  law  or 
act ;  or  '  ""j"  ^'O""  of  justice  or  any  officer  might 

b/iiirirs^u^for^'^^^^^^'^-t^o-ed^ 


)uch;  or  '^  ^  ^"'^^  of  justice  or 


Of  any  Ij^tiv,  in  or  unaer  the 
■    'magistrate  acting  as  such;  or 

8i.ar„?r»«'°jjrr":r'^?s^°f  *•»'?'-«  o,  .„^ 

c.  166,  8.  6;  or  '        ^*  ^^  certificates  thereof;  K.S.C.. 

(g.y  any  license  or  certifieatft  fn/ ny.  ^t- 
8.  42 ;  or  «*raneate  tot  or  of  marriage ;  R.S.C.,  c.  166, 

(A.)  any  contract  or  documfint^»u-fc--"Cir     . 
«  er,  .n.„„,^  .„  .  ^„^™«  Sfj'^I^^S  Z  "* 
..)  ..y  power  or  letter  of  ..tomey  „r  n„„^ .  „      '  °' 
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instrument  which  is  evidence  of  any  such  receipt ;  R.S.C;,  c,  165 
8.  29 ;  or  ' 

(I.)  anjr  document  to  pe  given  in  evidence  as  a  genuine  document 
in  any  judicial  proceeding  ;  or  > 

(m.)  any  ticket  or  order  for  a  free  or  paid  passage  on  any  car- 
riage, tramway  or  railway,  or  on  any  steam  or  other  vessel :  K  S  (' 
c.  165,  s.  33 ;  or 

(n.)  any  4ocumeDt  other  than  those  above  mentioned :  E.S  C 
c.  165,  s.  76.  '        •    . 

It  is  not  necessary  to  sot  out  in  the  indictment  a  copy  or  facsimile  of  the 
■  forged  document ;  (See  article  613  post)  ;-but  the  indictment  should  state  what 
the  instrument  is  in  respect  of  which  the  forgery  was  committed  ;  (1)  and  the 
instrument  should  be  correctly  described.  For  instance,  if  a  bill  of  exchange  is 
described  as  a  promissory  note,  the  indictment  will  be  defective,  unless 
amended.  (2) 

If  the  document  be  set  out  in  the  indictment,  it  should.when  given  in  evidence, 
correspond  exactly  with  that  set  out  in  the  indictment,  or  the  variance,  if  not 
amended,  mayibe  fatal.  (3) 

A  mere  literal  variance,  however,  (that  is,  where  the  omission  or  addition  of  a 
letter  does  not  alter  or  change  a  word,  so  as  to  make  it  another  word),  will  not 
be  material ;  (4j  as,  for  instance,  "  receivd  "  for"  received"  ;  (5)  "  undertood" 
for  "  understood  "  ;  (6)  "  Messes  "  for  "  Messrs  "  (7)  or  the  like. 

Attaching  to  the  paper  or  parchment,  on  which  the  indictment  is  written, 
impressions  of  forged  notes  taken  from  engraved  plates,  is  not  a  legal  mode  of 
setting  out  the  notes  in  the  indictment.  (8) 

If  the  instrument  forged  be  in  a  foreign  language,  it  should,  (if  it  be  set  out 
at  all),  be  set  out  in  that  language,  and  a  complete  and  accurate  translation 
should  also  be  set  out.  (9) 

Counts  under  the  repealed  statute  2  4  3  W.  4,  c.  123,  s.  3,  stating  the  plates  to 
have  engraved  on  them,  in  the  Polish  language,  a  promissory  note  for  the 
payment  of  money,  to  wit,  for  the  payment  of  five  florins,  purporting  to  be  a 
promissory  note  for  the  payment  of  money  of  a  certain  foreign  prince,  without 
stating  the  English  value,  wiere  held  good  after  verdict,  by  virtue  of  7  G.  4,  c.  64. 
3.21.(10) 

Proof.— That  the  signature  or  other  part  of  the  instrument  alleged  to  be  forged 
is  not  of  the  handwriting  of  the  party  may  be  proved  by  any  person  acquainted 
with  his  handwriting,  either  firom  having  seen  him  write,  or  from  being  in  the 
habit  of  corresponding  with  him.  (11)  It  is  sufficient,  primd  facie,  to  disprove  his 

(1)  R.  V.  Wilcox,  R.  A  R.  50. 

(2)  R.  v.  Hunter,  R.  &R.  511 
(3   R.  V.  Powell,  2  East,  P.  C. 

(4)  R.v.  Drake,2Salk,  661. 

(5)  R.  T.  Hart,  1  Leach,  145  ;  2  Bast,  P.  C.  977. 

(6)  R.  v.  Beach,  Gown.  229. 

'      (7)  R.  V.  Oldfleld,  1  Russ.  376. 

(8)  R.  V.  Harris,  R.  v.  Moses,  Ri  v.  Balls,  7  C.  4  P.  429 ;  R.  v.  Warshaner, 
1  Mood,  C.  C.  466. 

(9)  See  R.  v.  Szudurskie,  1  Mood.  G.  C.  419 ;  R. 
R.  V.  Harris,  7  C.  «  P.,  416,  429. 

( 10)  R.  V.  Warshaner,  R.  v.  Harris,  supra. 

(11)  Garrellsv.  Alexander,  4  Esp.  37 ;  Gould  v.  Jones,  1  W.  Bl.  384  ;  Harring- 
ton V.  Pry,  R.  4  M.  99 ;  R.  v.  Horn  Tooke,  25  How.  St.  Tr.  71,  72. 


R.  V.  Birkett,  R.  4  R.  251. 
976. 


V.  Warshaner,  Id.  466  ; 
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SS^r  ''  '''^^''^  -^^^  '»  •''^P-e  an  aut.orit,  to  others  to  use 

£S'^r -^^^^^^^^^^^^^^  P--  ^^^  forgery  ^ 

with  h.8  handwriting,  witho'ut  ca^Ii^g TiSas  a  SsT  n """"  ""^  'i«=1"«int7d 

prMt'Ss?3o;TtCitl\e'r'^^  ^^^-'t"  any  writing 
inadeby  witnesses ;  and  such  writZs  and  thl  Th^'  "'''"  ^«  Permitted  to  bf 
the  same  may  be  submitted  to  7hSrt  and  Srv  Il'^r^^  of  witnesses  respecting 
or  Otherwise  of  the  writing  in  dispu?"."      ^^  "'  ^'"^^"•=«  "fhe  genu/nenwf 

It  seems  that  the  disputed  writin<T  ^„a  .u 
proved  should  not  be  left  to  tL^SvLZil'^^T'""?  ^^ose  genuineness  is 

On  an  indictment  for  utterinir  »  r^,„^A     ■„  '*'• 

written  over  pencil  mrks  thaf  had^,l'''"'KT''''^''''' was  alleged  had  b^^n 
evidence  ofenrravers,  who  had  e**^ine^"thfi"™''^  out  it  was  feW  that  the 
the  pencil  marks,  was  admissible  for  the  protcX  Tsf  "  ""''•%  ""'I  M 

No  person  accused  of  forirerv   imrtop  »rf-  1    ..,„ 
uncorroborated  evidence  of-^f^WK.  XaSelS*''^^^'^'^^  "P-  »>« 

Evidence  must  also  be  ffiven  off h»  !^»  .-.      o  '?"«•)  ^ 

X^^^P^SShrn^v^-K.^ 

wTo7tt^B'S"s'Kd!Ks"hWbr^""'^-  "  wasdmwn  by 

ofthe  handwriting  of  that  W  H     !  .k  °  *l®  sufficient  to  prove,  that  it  w««  J^Z 

W.  fl.  living  in  th'e  nei?hWho"od'.  J^"'    "  "P'^'""'* '"' '  '"^^  ^»«  Another 

4lra"brd,tr%tSny!L"£,^H"y''»«"^'«nd.ofa,i„strun,ent 
IMyable  abroad,  was  an  offence  witMn^r**'  ""^  ""  instrument  forsred  and 
although  it  was  afterwai^ls  d^TdedXut  waT^f  """  ''^'"'  «Ses  Tg 

where  the  document  was  jorged         w"*"  ""enng,  says  that  it  is  immateriai 

,  f*'—rT  af  Mils  or 
A  bill  payable  ten  days 


alter  sight 


\l\  r"  "•  S""'i?y'  2  **•  * 


^?!:[^^S^?z^«^^i^„ri 


Rob.  473. 


««*<»»,  5  A.  4  Eros'!  ?N,"- A  ?i''  ^'='""'"-  *  •"•  1 18  rb»V. 
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sioners  of  the  navy,  by  a  lieutenant,  for  the  amount  ofVertairi  pay  due  to  liini, 
has  been  held  to  be  a  bill  of  excha'pge.  (I)  And  a  note  promising  to  pay  A.  and 
B.  "  slewardesies  "  of  a  Benellt  Society,  "  or'lheir  swcesiw-s,"  a  certain  sum, 
on  demand,  was  held  to  be  a  promissory  note,  although  the  sbciety  l^as  n's^  duly 
enrolled  aceording  to  law,  it  not  being  necessary  that  the  no^  should  be  rK>go. 
ciable.  ('2) 

An  instrument  drawn  by  A.  oh  B.  requiring  him  to  pay  to  the  administrators 
of  C.  a  certain  sum  of  money  at  a  certain  time,  without  acceptance,  is  a  bill 
of  exchange,  and  may  be  so  described  in  the  indictment.  (3) 

Even  when  there  is  no  wrson  named  in  the  dralt  as  drawee,  the  defendant 
may*  be  indicted  for  uttering  a  forged  acceptance  on  a  bill  of  exchange.  (i\  'But 
it  has  been  held  that  such  an  instrument  containing  the  name  of  no  drawee  and 
containing  no  acceptance  was  not  a  bill  of  exchange.  (5)  It  has  also  been  held 
that,  where,  at  the  time  of  forging  an  acceptance,  the  bdl  bore  no  signature  of  a 
drawer,  it  was  not  a  bill  of  exchange.  (6)  (''•' 

■  »„  ■ 

In  the  case  of  a  document  in  the  ordinary  form  of  a  bill  of  exchange,  but 
requiring  the  drawee  to  pay  to  his  own  order,  and  purporting  to  be  endorsed  by 
the  drawer  and  accepted  by  the  drawer,  it  has  been  held  that  it  could  not,  in  an 
indictment  for  forgery,  be  treated  as  a  bill  of  Exchange.  (7) 

■  A  seaman's  advance  note  purporting  to  be  signed  by  the  master  and  owner, 
'•and  in  the  following  form, — "  Ten  days  after  the  ship  sails  from  the  port  of  L , 
the  undersigned  hereby  promise  and  agree  to  pay  to  any  person  who  shall 
advance  £4  to  H.,.on  this  agreement,  the  sum  of  £4,  providea  that  the  said  H. 
shall  sail  in  the  said  ship  from  the  said  port  of  L.,"  was  held  not  to  be  a  promis- 
sory note.  i8)  ^^ 

But,  although,  in  an  indictment  for  forgery,  a  document  like  those  above 
mentioned  may  not  be  properly  described  as  a  bill  of  exchange  or  promissory 
note,  an  indictment  for  the  forg^y  of  such  a  document  would  lie  under  clause 
C  (n),  which  covers  all  documents  not  provided  for  by  the  other  clausi^s  of 
article  4^3  ;  and,4|iererore,  where  thero  is  any  douttf  as  to  the  alleged  forgery 
being  a  bill  of  exchange  or  a.promissory  note,  a  separate  count  should  be  framed 
describing  or  setting  out  the  instrument  so-as  to  bring  it  within  clause  C  |n). 

An  instrument  payable  to  the  order  of  A.,  and  directed  "  A^  Messrs  P.  li  Co., 
Bankers,  "  was  held  to  be  properly  described  as  a  bill  of  exchange.  (9) 

The  adding  of  a  false  address  to  the  name  of  the  drawee  of  a  bill,  while  the 
bill  is  in  course  of  completion,  in  order  to  make  the  acceptance  appear  to  be 
that  of  a  different  existing  person,  was  held  to  be  a  forgery.  ( 10)  And  so  was  the 
adding  of  an  address  to  a  bill  so  as  to  make  it  appear  that  the  acceptance, 
though  written  by  a  person  of  the  same  name,  is  that  of  a  different  person, 
whether  such  person  existed  or  not.  (II) 

An  indictment  charged  that  the  defendant  forged  "  a  certain  endorsement  of" 
a  bill  of  exchange,  "  which  said  forged  endorsement  "  was  as  follows .—"  Mag- 
dalene Isherwood  ; "  and  the  bill  as  set  out  in  the  indictment  and  as  proved  in 


(I)  a  v.  Ghisholm,  R.  &  R  297. 

(?)  fi.  V.  Box,  6  Taunt.  325 ;  R.  4  R.  300.  See  R.  v.  McKeny,  1  Mood.  G.  C.  130: 

(3)  R.  v.  Kinnear,  2  M.  &  Rob.  117. 

(4)  H.  v.  Hawkes,  2  Mood.  C.  G.  60. 

(5)  R.  v.  Curry,  2  Mood.  G.  G.  218. 

(6»  R.  V.  Mopsey,  1 1  Cox,  143.    See  also  R.  v.  Harper,  7  Q.  B.  D.  78 ;  50  L.  J. 
(M.  C.)90. 

(7)  B.  V.  Bartlett,  2  M.  &  Rob.  362. 

(8)  R.  V.  Howie,  tl  Gox,  320. 

(9)  R.  V.  Sidney  Smith,  2  Mood.  C.C.  295.    See  Gray  v.  Milner,  8  Taunt.  739. 

(10)  R.  V.  Blenkinsop,  1  Den.  275 ;  2  G.  &  E.  531  ,  17  L.  J.  (M.  G.)  62. 

(11)  R.  V.  Epps,  4  F.  &  P.  85. 
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ce»%OT  thai  a  document!  in*^'rd«r'f?*"**''*»«--(Art.  423  A  «.    i,  • 
payiriiNjt  ofVonev  shonM  .  '"  constitute  it  a  w»V™„.      '■  "  '^  not  na. 
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certify  Ihat  the  within  named  W.  M.  is  gaining  his  living  by  hawking,"  lUv 
l>roduction  of  which  was  necessary  to  enable  the  defendant  to  obtain  pay  mem 
of  a  sum  of  money,— was  held  not  to  be  a  warrant  or  order  fdr  the  payraeni  oi 
money,  and  to  be  the"  subject  ot\ly  of  forgery  at  common  law.  (I) 

Money  orders  issued  by  the  Pest-Offlce  have  been  held  to  be  warrants  and 
orders  for  the  jiaymenl  of  money.  (2) 

A  writing  in  the  form  of  a  bill  of  exchange  but  without  any  drawee's  nairif 
rai^not  be  charged  as  an  order  for  the  payment  of  money ;  at  least  unless 
shewn  1^  averments  to  be  such.  (3) 

A  forged  draft  on  a  banker,  in  a  flcUtious  name,  or  in  the  name  of  a  person 
who  never  kept  cash  with  the  banker  is  a  warrant- or  order  for  thB  payment  of 
money ;  for  it  imports,  upon  the  face  of  it  to  be  an  order  by  a  person  having 
authority  to  make  it.  (4) 

A  forged  draft  in  the  liame  of  a  person  who  does  keep  cash  with  the  banker 
is  an  order,  whatever  be  the  state  of  that  person's  account  at  the  time.  (5) 

Where,  on  the  contrary  a  man  obtains  goods  upon  his  own  draft  oB  a  banker, 
with  whom  he  does  not  keep  cash,  the  proper  mode  of  proceeding  against  him 
criminally  is  by  indictment  for  the  false  pretence.  (6) 

The  cases  oA  this  subjeict  were  all  considered  by  the  judges  in#l.  v.  Vivian, 
(7)  in  which  they  laid  down  the  principle  that  any  instrument  for  the  payment 
of  money  under  which,  if  genuine,  the  payer  might  receive  the  amount  against 
the  party  signing  it,  might  properly  be  considered  as  a  warranl  for  the  payment 
of  money;  and  that  it  was  equally  suchj  whatever  were  the  state  of  account 
between  the  parties,  and  whether  the  party  purporting  to  sign  it  had  at  the  lime 
lands  in  the  bonds  of  the  part^  to  whom  it  was  addressed  or  not.  In  that 
case  the  forged  instrument  was  as  follows  :— -"  Mr  M.  will  be  pleased  to  send 
by  the  bearer  £10  on  Mr  H's  account,  as  Mr  H.  is  vary  bad  in  bed,  and  cannot 
come  himself."  .Signed  '•  M.  R.,  foreman,  8t.  A.  foundry,"  M.  was  a  clerk  of 
bankers,  with  whom  H.  kept  an  account,  and  by  drafts  on  whom  he  paid  his 
workmen.  M.  R.  was  H's  foreman,  having  oulhorlty  to  pay  the  workmen,  but 
not  to  draw  for  the  m6ney.  H.  being  HI  in  bed,  the  defendant  forged  this  paper 
in  M.  R's  name,  and  obtained  the  £IU  from  M.  by  means  of  it.  Although  iM.  R. 
liad,  himself,  no  account  with  the  bankers  the  defendant  was  held  properly 
c'onvicted ;  because  by  the  instrument,  if  genuine,  M.  R.  said  in  ellect  that  he 
had  authority  from  H.,  who  hod  an  occount  witji  the  bonkers ;  and  as  against 
him  (M.  R.),  therefore,  it  was  as  much  a  warrant  as  if  he  himself  had  such 
account,  and  would  equally  have  bound  him. 

It  has  been  held  that  a  warrant  for  the  payment  of  money  need  not  be 
addressed  to  any  particular  person ;  but  that  it  was  sufficient  if  it  would,  if 
genuine,  have  been  an  authority  to  a  certain  person  to  pay  the  account  mentioned 
in  it :  (8)  and  where  thiB  forged  instrument  was  thus,  "  Sir,  please  pay,"  etc.,  it 
was  held  that  it  might ^e  shewn  by  evidence  to  be  an  order  for  the  payment  of 
money,  and  forwho^Ht  was  intended.  (9) 

A  written  promito  to  pay  a  speciQed  sum  or  such  other  sum  not  exceeiHng 


II)  R.  V.Mitchell,  2  P.*  P.  4*.  „  .     , 

(?    R.  V.  Gilchrist,  2  Mood.  G.  G.  233 ;  G.  *  Mar.  234!- 
,  (3)  H.  V.  Gurry,  2  Mood.  G.  G.  218.  ""       ^^  „  „    .  „ 

(4   R.  V.  Lockett,  2  East,  P.  G.  840  ;    t  Leach,  94  :  R.  v.  Abraham,  2  East  P. 
C.941.  • 

(5»  R.  v.  Garter,  1  Den.  G.  G.  65  :  I  G.  4  K.  741. 

(6)  See  R.  v.  Lara,  6  T.  R.  565,  R.  v.  Plint,  R.  4  R.  460 ;  R.  v.  Jackson,  3  Camp. 
370  :  and  see  p.  320,  ante.  A 

(7)  R.  v,  Vivian,  De^35  ;  I  C.  4  K.  719.  **  . 

(8)  R.  v.  Rogers,  9  er4  P.  41. 

(9)  R,  V,  Snelllng,  Dears  219  :  23  L.  J.  (M.  G.),8. 
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of  foods;  and  it  was  also  held  that  it  was  not  the  less  a  Tbrgod  request  Tor  tin! 
delivery  of  goo<l«  l»ecause  it  might  also  be  a  forged  undfrfoAin^  for  the  payment 
of  money.  ( I )  ■ 

A  letter  written  to  a  w|iole8ale  house  in  London  in  the  name<of  a  customer  in 
the  country,  as  follows :—  "  I  shall  feel  obliged  by  your  paying  Mr.  B.  the  sum  bf 
£2  la.  8d.,  and  debiting  me  with  the  same  ;  you  will  please  have  a  receipt,  and 
add  the  amount  to  invoice  of  order  on  band,  — was  held  to  l>e  a  request  for  tlie 
payment  or  money.  ('2) 

▲c«alttMHeM,  MMliiia,  •««.— (Art.  4?3  C  k).  The  difference  between  th 
receipts  covei^d  by  this  clause  arid  the  accountable  receipt^  or  acknowlcdgi 
ments  dealt  with  in  clause  A.  |v)  seems  to  be  this,  that,  in  the  one  case  Iclniisi 
A.  V)  the  receipt  is  for  biqney  6t  goods  deposited  with  and  left  in  chan^bf  tlie' 
person  receiving  the  same,  and  to  be  accounted  for,  while,  inAhb  <>fflj9^lk  >8 
merely  a  receipt  for  money  or  gbods  in  the  nature  of  an  acquittance  ondHmfe. 
For  instance  when  A.,  a  banker,  receives  a  deposit  of  mone/"fwrT3.,  a 
depositer,  A's  receipt  is  an  accountable  receipt  for  money  which  he  takes 
charge  of  for  B.,  to  whom  he  must  accouilt  for  it ;  but  when  B.,  in  afterw^ds 
withdrawing  the  money  so  deposited  with  A.  gives  a  receipt  for  it,  B's  receipt  is 
then  a  mere  acquittance  oi:  discharge. 

A  turnpike  toll-gate  ticket  is  a  receipt  for  money.  (3)  * 

Where  it  was  shewn  to  be  the  custom  of  bvpkers  to  give,  on  deposits  or 
money,  receipts  in  the  foUoliring  formj— "  Received  of  A.  B.  £85  to  his  credit 
Thid  receipt  not  transferable ;  "  and  to  repay  the  same  with  interest,  on  the 
,r6turu  of  the  receipt  with  a  name  written  on  it ;  it  was  held  that  the  focging'the 
name  of -A.,  B.,  and  receiving  the  money  due,  on  i^  return,  was  a  forging  and 
uttering  of  qn  acquittance  for  the  £85  and  interest.  (4) 

424*  VMMHjilPbived  «*«aMieato. — Every  one  is  guilty  of  an  indict- 
able dtfence  'vral^knowing  a  document  to  be  forged,  uses,  deals  with, 
or  acts  upon  it,  or  attempts  to  use,  deal  with,  or  act  upon  it,  or  causes 
or  attempts  to  came  any  person  to  use,  deal  with,  or  act  upon  it,  us  if 
it  were  genmne.  and  is  liable  to  the  same  punishment  as  if  he  had 
forged  the  document. 

2.  It  is  immaterial  where  the  document  was  forged. 

The  mere  shewing  pf  a  forged  receipl  to  a  persop  with  whom  the  defendant 
was  claiming  credit  for  it  has  been  held  to  be  an  uttering,  although  the  defen- 
dant refused  to  part  with  the  possession'of  it.  (5)     ^^ 

Where  a  pawnbroker,  ypon  the  hearing  of  an  application  against  him  under 
39  &  40  Geo.  3,  c.  99,  s.  14,  to  compel  hini  to  deliver  lip  goods  pledged  with  him, 
(tl\e  mofiey  advanced,  with  interest,  having  hg^  f^'*')  jprodvced  and  delivered 
to  the  inagistrates,  through  the  handbfhi| 
genuine  one  wh^i^  be  had  given  when  tj' 
had  received  badPwhen  the  money  was 
by  the  pawnbroker.  (6) 

A  placed  a  forged  receipt  for  poor-rates  in  tne¥ands  of  B.,  for  the  purpose  of 
inspection  only,  in  order  by  representing  himself  as  a  person  whose  poor-rates, 
were  paid,  to  Intudulently  induce  B.  to  advance  money  to  C,  for  whom  he,  A., 

. , — ■ , • — — 

<l)  R.  v.  While,  9  C.  *  P.  282.  .  . 

(2)  R.  v.  Thorn,  2  Mood.  C.  C.  2ia;  C.  4  Mar.  206.  See,  also,  R.  v.  Roberts, 
^  Moodi  C.  C.  258 ;  C.  A  Mar.  652. 

(3)  R.  V.  Fitch,  R.  v.  Howley,  L.  &  C.  159. 

(4|^  V.  Atkinson,  2  Mood.  C.  &  215  ;  G.  *  Mar.  325.  , 

(9(^H^;  Radford,  I  Den.  59  : 1  C.  A  K.  707. 
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by^  th«  bank  to  procure  it  flrom  him,  the  judges  held  him  rightly  convictei , 
although  it  was  objected  that  the  defendant  was  sotipited  to  commit  the  act  by 
the  banjk  themselves  by  means  pf  their  agents.  (I)  ,'  ^ 

485*  craatwrfMitair  vnMi«  lOMto. — Every  one  is  guilty  of  a| 
indictable  offence  and  Oable  to  impirisoninoat  for  life  who  uniawfuiijlr 
makes  or  counterfeits  any  public  seal  of  the  United  Kingdom  or  's^ny\ 
part  thereof,  or  of  Canada  or  afty  part  thereof^  ot  of  any  dominion.i 
possession  or  colony  of  Her  Miyeety,  or  the  impression  of  any  such 
seal,  or  u^sany  such  seal  or  impression,  knowing  the  same  to  be  «>  \^ 
counterfeited.    B.S.C.,  c.  1(>5,  s.  4.  v 

43tt«  emmmtmrtUUmt  mmU  ef  «*«rts,  ttgimtrr  •«««•,  Me. — Every 

one  is  guilty  of  an  indictable  offence  and  liable  to  fourteen  years' 
imprisonment  who  unlawfliilv  makes  or^  counterfeits  any  seal  of  a 
court  of  justice,  or  any  seal  ,of  or  belonging  to  any  registry  office  or 
btirial  board,  or  the  im;^Ee8aion  of  any  such  S0al,  or  u5ea  anysuih 
seal  or  impression  knowmg  the  same  to  be  oouater^eited.  K.S.C., 
c.  165,ss.  36i  38  and  43.  •  '  ♦  , 

«       •  .* 

427*  ValawAillKprliitlH*  pvwelsaMUoB, etc, — Every  one  iB  guilty 

of  an  indictable  offence  and  liable  to  seven  years'. imprisonment  who 
prints  any  proclamation,  order,  regulation  or  appointment,  or  potico 
thereof,  and  causes  the  same  falsely  to  purport  to  hav«  been  printed 
by  the  Queen's  Printer  for  Oan^a,  or  the  Government  Printer  for 
any  province  of  Canada,  as  the  case  tnay  be,  or  tenders  in  evidence 
any  copy  of  any  proclamation;  order,  regulation  or  appointment 
which  falsely  .purports  to  have  been  printed  as  afocesaid,  knowing 
that  the  saine  was  not  so  printed.     B.S.C.,  c  166,  s.  3*7.' 

4k9fi*  ■•M'M*  tunmgrmmm  ih  fisise  <i»M«. — ^Every  .one  is  gaUty  of  an 
indictable  offence  who,  with  intent  to  defraud,  causes  or  procures  any 
telegram  to  be  sent  or  delivered  as  being  sent  by  the  authority  of  any 
person,  knowing  that  it  is  not  sent  by  such  authority,  with  intent 
that  such  telegram  should.be  acted  on  as  being  sent  by  that  person  it 
'aathority,  ana  is  liable,  upon  convicttou  theneof,  to  the  same  puq,i8b- 
ment  as  if  he  had  forged  a  document  to  the  same  effect  as  that  of 
the  telegram.  '       •       ' , 

420«  mtmMmg  tM«4)  toiecvMMs,  m  i«M«nt. — Every  one  is  guil4y  of 
an  indictable  offence  and  liable  to  two  years'  imprisonment  who,  witii 
intent  to  injure  or  alarilii  any  person,  sends,  causes,  or  pnxiures  to  be 
sent  any  telegram  or  letter  or  other  meissage  containing  matter 
which  he  knows  to  be  faW.        , 

480.  PM«M«ias  i»i«««  (MHik  ■•*«•. — ^Every  one  is  Ifuilty  of  an 
indictable  offence  and  liable  to  fourteen  years'  imprisonment  who, 
without-  lawiVil  anthori|y  or  excuse  (the  proof  wheireof  shall  lie  on 
him),  purohasas  or  receives  firom  any  person;  or  ka$  w  his  oustody  pr 

.  < — — —  •  ■    ■■ — ' ■ —  ' 

(1)  R.  V.  Hoiden,  2  Taunt.  334  ;  R,  A  R.  134. 
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Of  an  indictable  offence'  who^witUM^t'TJ';---^'^^  °n°  w  guiity 

fd  authority  or  excuae,  mak^  or  S2te, '5^''*'^  *^^ 

endorses,  in  the  name  or  on-the  Lcount  of       "?'  ''»°«'  *«««Pt«  or 

such  document  knowing  it  to  K^^dT^f  »*?  «f  «r  uttei^  Zy 
or  endbrsed,  and  is  Habfe  toth^^n!^      '•^^''^^'  signed,  acoeDted 
.  .such  dooamdnt.    B^J'^ul^'^lP^^'^^^oU^ihol^^^^^ 

For  definition  of"  dLm«./"  see  arlicr;i,9.„n,,.     "  " 

.vea^^^S'S^^^  to  he  deii.  '    ' 

,  any  forged  «V<«'m,^rknowin7  the^  ""''T'  T"'  °'*  ^y  virtue  of 
upon  or  bj  virtue  of  a»y  problteor  l^^.  If  ^.  ^''^<  or  under      • 
ing  tfie  wifl,  codicil,  or  dJLm^tJrvIlf  "^  ^^^i^stratum,  knovJ 

Jhe  probate  or  letters  of  admfoiBtrSn  to  fT  ^Z!^®'^'  ^'^  knonring     X 
>a7  fel»  oath,  affiri^ation,  or  affiS    br      ^^       "  ''^^'''"^-  ^f 
^  (J.)  atte^pta  t^  do  an,s„ch  thing ;«  afb.said,  R.SC.  c.  les^ , 

Thajmperial  Statute.  24-25  yict  o   98    «  ^la    • 
«-c.a,  except  that  it  oo„ui„sth^wys^a;:,j^;Je,^^^^^^^^         .s  this 


,#'1 

'^■'r 


-:  '  ^P ART    XXXII.  ■'     ' 

BfiSEMBLINC^  .FORGERY     ^^^^^^^ 

..  '      * 

,      (a.)   "Exchequer  bill  naner  "  «.-.  . 

iS^rP?'  «"t^/ity  for  t^STurpr*^  JH^  P»P«r  P«>^W«d   by 
tall8;exchequer  bonds  not^  /Ji3?      ^^  "*""g  "sed  as  eTCh*ii,«\. 

tionedinSuo^fou^lurd^dtdtiJSV"  '^''^  -«-SS'2eT 

,Xi;^rffp?;£;?s;rLs*r  p^^^^       proper 


1    * 

-    I,.- 


!?m^'i"  tl*v  'iiitg^^i^^^Sirhi^' 
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141 


484«  iMatram«Bta  af  torgwr- — Every  one  is  guilty  of  an  indictable 
offence  and  liable  to  fourteen  years'  imprisonment  who,  without  law- 
ful authoridf  or  excuse  fthe  proof  whereof  shall  lie  on  him) — 

(a.)  makes,  begios  to  make,  uses  or  knowingly  has  ip  his  poBsos- 
sion,  any  machinery  or  instrument  or  material  for  making  exchequer 
bill  paper,  revenue  paper  or  paper  intended  to  resemble  the  bill  paper 
of  any  fiim  or  body  corporate,  or  person  carrying  on  the  business 
of  banking.    RS.C.,  c.  165,  as.  14, 16,  20  and  24  ;  or 

-(6.)  engraves  or  makes  upon  any  plate  or  material  anything  pur- 
porting to  be,  or  apparently  intended  torasemble,  the  whole  or  any 
part  of  any  exchequer  bill  or  bank  ilow.  RS.C,  c.  165,  as.  20,  22 
and  24 ;  or 

(c.)  uses  any  such  pliate  or  material  for  printing  any  part  of  any 
such  exchequer  bill  or  bfuik  note.     RS.C,  c.  165,  as.  22  and  2i;  or 

(d.)  knowingly  ha^  in  his  possession  any  such  plate  or  jpoatillRlraa 
aforesaid.    S.S.C,  c  t65,  ss.  22  and  23  ;  or  -.  -        Ta^ 

(e.)  makes,  uses  or  knowingly  has  in  his  possession  an^  exchequer 
bill  p«per,  revenue  paper,  or  any  paper  intended  to  resemble  any 
bill  paper  of  any  firm,  body  corporate,  company,  or  person,  carrying 
on  the  business  of  banking,  or  any  paper  upon  which  is  written  or 
printed  the  whole  or  any  part  of  any  exchequer  bill,  or  of  any  bank 
note.    RS.O.,  o.  165,  as.  15, 16,  20  and  24. 

(/.)  engraves  or  makes  upon  any  plate  or  material  anything 
tended  to  resemble  the  whole  or  any  distinguishing  part  of  ; 
bond  or  undertaking  for  the  payment  of  monev  used  by  any  domi 
nion,  colony  or  possession  of  Her  Majesty,  or  by  any  foreign  prince 
or  state,  or  by  any  bodjr  corporate,  or  other  body  of  the.  like  nature, 
whether  within  Her  Majesty  s  dominions  or  without  RS.C,  c.  165, 
8.  25 ;  or 

(g.)  uses  amr  such  plate  or  o£her  material  for  printing  the  whole 
or  any  part  of  such  bond  or  undertaking.    II.S.C,  o.  165,  s.  25  ;  or 

(A.)  knowingly  offers,  disposes  of  or  has  in  his  possession  any 
paper  upon  which  such  boncl  or  nndertsking,  or  any  part  thereof, 
has  been  printed.    RS.C,  c.  166^  s.  25. 

Before  a  forged  note  was  Orst  presented  at  the  Bank  of  Bngland,  that  establish- 
ment had  flreely  circulated  its  notes  for  more  than  sixty  years ;  no  attempt  to 
imitate  its  paper  traing  made  during  all  that  time. 

The  man  who  led  the  van  in  this  line  of  wrong  doing  was  Ricliard  William 
Vaughan,  a  linen  draper  in  1758.  If  Vaughan  had  not  shewn  how  easily  they 
could  be  counterfeitsd,  there  is  no  knowing  how  much  longer  bank  notes  might 
have  remained  flreOTrom  imitation. 

After  the  Vaughan  forgeries  came  those  of  a  clever  engraver  named  ^ohn 
Mathison.  He  fbrged  a  number  of  Bank  of  Bngland  notes ;  the  paper,  engraving, 
water-mark  and  general  appearance  of  the  counterfeits  being  superior  almost  to 
the  genuine  notes.  He  was  in  the  habit  of  procuring  notes  from  the  bank,  in 
order  the  more  accurately  to  copy  them.  He  was  very  incautious  and  his 
flrequent  visits  to  the  bank,  with  other  circumstances,  created  a  suspicion  that 
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he  might  be  connected  with  tho  '^^^ 

Maxwell,  (the  naCbywhrchM^I {.'"'••■.  ''"""i"  J««t  and  iSlfSf  1^*  ^««d  "ote 
the  forgeries  Further  s^siiWnni'"'""  *  '^"^  knowm  wfth  i.n^'^^''  "^^^^^ 
into  the  presence  of  th^P,?'""  was  excited;  and  thi'n^i.i"™® 'knowledge  of 

auestion8.''an74tching'hiJS"  f  ^^o  ^X  He"de  ifn^^f  ^"^^  '^«'^"y«'' 
the  street.    He  was  reafT,?,  Lh    "•^'  ''^  ™'8ed  a  window   inT!i'V"«*«''  any 


carrying  on  the  business  nf^h/.. J"  T  "°'«9  and  bills  of^-^nul'  '""■•  "•'■orthe 
provided, and  the  fol  o^„f„J.'^"i«''«-  .By  this  Act  slr°n^en^n^^^°'^P«"0n8 
Udon  newspapers T-^All^hr^"^''' '?  8«P>ember  l80l^^„^?h.^i,""J'f'««  *e™ 
of  England,  after  ths  date  Sn  °2f  """^  ^^^  PO"nd  SfssS'^K'*  1!  »"  '''« 
and^purposely  construclSrpk;:;!'"  *"  '"^''^"'  ^°'-8«"««.  CVinffonVJe'cS 

them  for  being  *ad."    ^"'  """  '°  ^^  »ood  is  m?re  eSaf  ?£  P'''^«'"*"ve 
A.  II.O  K    •     .  ""wiuai  than  to  punish 

At  the  beginning  of  iho 

prisoner  had  led  Mred7r£r8?r.'^i^  "•««"  and  gave  Astle»   '''''^'. '''«™ 'n 
Asiieit  was  in  the  flp«i  ini>» 

'nto  chancefy.*^  Fa*"^'^^""^  "ve  the  executors  was  t^h''''''''^'^^ ''••os* ; 
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CRIMINAL  CODE  OF  CANADA.    ' 

T^e  Bank  of  England  first  began  to  reftise  our    acceptances,  and  thereby 
ifcstroyed  tho  credit  of  our  house.    The  Bank  shall  smart  for  it. 

'  *■  Hen|iy  Fauntlbrov.'' 

He  was  true  to  his  word  ;  for  the  bank,  as  already  stated,  suffered  to  the  extent 
of  £360,000.  The  crime  excited  the  greatest  interest.  The  public  press  tei-nied 
with  his  doings.  He  had  a  book  containing  a  classilied  list  of  his  forgeries.  He 
was  tried,  convicted  and  expiated  his  crime  at  Newgate  amidst  thousands  of 
spectators. 

Forgeries  still  continued,  and  executions  Occurred  weekly.  In  April  18'20  forty 
nersons  were  held  in  London  for  counterfeiting,  and  men  were  hung  in  strings. 
From  one  or  two  manufactories  issued  most  of  the  forged  notes  which  were 
in  circulation.  The  manufacturer  of  thousands  of  notes  remained  unmolested, 
while  tho  utterer  of  one  was  hanged.  The  forgeries  were  sold  to  Ignorant, 
uni!ducated  men.  for  a  few  shillings  in  the  pound  ;  and  there  was  always  a 
suflicienl  number,  urged  by  want,  desire,  or  vice,  to  run  the  risk  which  attended 
the  uttering  of  them. 

It  was  eventually  found  that  to  prevent  a  crime  was  better  than  to  punish  it. 
Capital  puni»hment  for  forgery  and  counterfeiting  was  abolished  ;  and  education, 
intelligence,  atid  the  adoption  of  a  note  almost  impossible  to  imitate,  have  now 
rendered  the  forgery  of  Bank  of  England  notes  almost  impossible.  (I) 

439.  co««««eiM»»«uwip*«««.— Every  one  is  guilty  of  an  in- 
dictable offence  and  liable  to  fourteen  years'  imprisonment  wlio— 

(a.)  fraudulently  conterfeits  any  stamp,  whether  impressed  or 
adhesive,  used  for  the  purposes  of  revenue  oy  the  Grovernmentof  the 
United  Kingdom  or  of  Canada,  or  by  the  Government  of  any  pro- 
vince of  Canada,  or  of  any  possession  or  colony  of  Her  Majesty,  or 
by  any  foreign  prince  or  state  ;  or  • 

(b.)  knowingly  sells  or  exposes  for  sale,  or  utters  or  uses  any  such 
counterfeit  stamp ;  or 

(c.)  withimt  lawful  excuse  (the  proof  vehereof  shall  lie  on  himi 
makes,  or  has  knowingly  in  his  possession,  any  die  or  instrument- 
capable  of  lAaking  the  impression  of  any  such  stamp  as  aforesaid,  or 
any  part  thereof ;  or 

(d.)  fraudulently  cuts,  tears  or  in  any  way  removes  ftwm  any  ma- 
terial any  such  stamp,  with  intent  that  any  use  should  be  made  of 
such  stamp  or  of  any  part  thereof ;  o* 

(^e.)  fraudulently  mutilates  any  such  btamp  with  intent  that  any 
use  would  be  made  of  any  part  of  such  stamp  ;  or 

(/.)  fraudulently  Qxea  or  places  upon  any  material,  or  upn  any- 
such  stamp,  as  aforesaid,  any  stamp  or  part  of  a  stamp  which,  whe- 
ther fraudulently  or  not,  has  been  cut,  torn,  or  in  any  other  way 
removed  from  any  other  material  or  out  of  or  from  any  other 
stamp  ;  or    ^ 

'(g*)  fraudulently  erases,  or  otherwise,  either  really  or  apparently, 
removes,  from  any  stamped  material  any  name,  sum,  date,  or  other 

y^ 


(1)  Francis'  Hist.  Bk.  of  Eng.,  155,  167. 
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.  ^  til 

S^e  oJ^M;;?^-;  ^^  i-nt  e.at  an,  ..  s.ouI, 

^^^liop^ltrn^  p«.f  .W  Shan 

whicli  haa  been  fraudule?%?ut  toS^f*o?lf  '''■-  P'"'*  °^  *  «t«W 
anyin|tenal,orany8tampwhi6h  WLn  f '"^'^  removed  fix>,J 
or  any  stamped  material  out  of  which  an?^/"""^"'^""^  mutilated, 
matter  or  thin/?  has  been  fr«-w.  i  i^,    "^  °*°*®>  sum,  date  or  of  h«^ 

(«.)  irithout  lawful  mthoritu  »«„i      '  '  '  P^ 

S  "^'.  ^y  '^«  G^oTiSt'^^^^^^^^  mart  or 

Bntam  and  Ireland,  the  Government  oJ  Si!  ^}^^^^^  of  Great 
of  any  province  of  Caniida,  or  bv  anll,S^f^*'  ?""  *^«  Government 
saeh  Government  for  any  puri^7it^;?>«"*  or  officer  of  any 
buaness  of  such  GovernmKX  ,w2''°  l-'^  *^«  ««"»««  or 
or  brand,  or  sells  or  exposes  fo?  sale  T^hT'?"  ^f  *°^  «««h  mark 
fods.  having  thereon  V^ounterftitnf^  '"  ^'"  possession  any 
knomng  the  same  to  be  a  counS  t  or  ^i  '""''  ™*^^^  ^^  braS 
brandtoanygood8requiredbvkwl;.K /^''f  r^«»«h  mark  or 
th^bose  to  Which  su^ch  -r^orr^d^ro'„^i^^^^^ 

4lmfmt;i^^^^  of  births 

awtobekeptin*SWora„yp"rt\!S'^  «-  authorized  bJ 

»T^S«Sari;sriErF^  i^  w'^^rL-it^^^^^^ 

tjrri,r«Tnt 'V"^^^^^^^  -^  -h  copy 

to  any  b.rtL,  baptism,  marriLe  l^h^/ft^f  «°y  ™atte^ 

Offence  of  causi,^  ^i^^^i:^'&\^:^  ''»  »o  *>«  therelrgu^f'th^' 

*^^^«*»W^°'&?nTl1S,;^  one  is  guilty  of 
. J^-J"^*"  inipnsonment,  who— 


f^Asplin,  l2Gox,39l. 
|3)  R.  V.  Mason,  2  G.  4  K  622  •  »  „  n„   . 
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CRIMINAL  CODE  OF  CANADA. 


(a.)  beiu^  a  person  authorized  or  required  by  law  to  give  any 
certified  copy  of  any  entry  in  any  such  register  tu  in  the  last  preceding 
section  mentioned,  certifies  any  writing  to  be  a^ue  oqpy  or  extract 
knowing  it  to  be  false,  or  knowingly  utters  any  such  COTtaficate       ' 

(6.)  unlawfully  and  for  any  frmduleia  purpose  takes  any  such 
register  or  certified  copy  from  its  place  of  deposit  or  conceals  it ; 

(c.)  being  a  person  having  th©  custody  of  any  such  register  or 
certified  copy,  permits  it  to  be  so  taken  or  concealed  as  aforesaid 
114c.,  c.  166,  s.  44. 

488*  Vtt«rta«flds««e>«iam«M. — ^Bvery.one  is  guilty  of  an  indict- 
able offence  and  liable  to  seven  yeaJrs'  imprisonment,  who 

(a.)  being  by  law  required  to  certify  that  any  entry  has  been 
made  in  any  such  register  as  in  the  two  last  pr^cedingv  sections 
mentioned  makeel  saph  certificate  knowing  that  such  entry  has  not 
been  made ;  or  .  ■-         ,         ,, 

(6.)  being  by  law  required  to  make  a  cert^ftgat^  or  declaration 
concerning  toy  particular  required  for  the  purpose  -of  making  entries 
in  such  register  knowingly  makes  such  certificate  or  declaration 
contuning  a  falsehood  ;  or 

fc.)  bdpg  an  officer  having  custody  of  the  records  of  any  court, 
or  being  the  deputy  of  kny  such  officer,  wilfully  utters  a  false  copy 
dr  certificate  of  any  record  ;  or      . 

(A)  not  being  suc^ffioer  or  deputy /rau<2u2en%  signs  or  certifies 
any  w^y.or  bertificat9*tof  adv  record,  or  any  copy  of  any  certificate, 
as  if  hfi  were  such  officer  o^  deputy.     RS  C,  c.  166,  ss.  36  and  43. 

*!»•  ••JFVV  ••|««"«*«ili%-Eveiv  one  is  guilty  of  an  indictable 
oflbnce  andliable  totwo  yearn'  impnsoiment,  who— 


(a.Ji  being  an  officer  required  or  author!^  by  law  to  make  or  issue 
any  certified  copy  of  any  document  or  of  any  extract  from  any 
document  uiilfully  certifilM)  as  a  true  copy  of  any  document  or  of 
^ny  extract  from  any  such  document,  anV  writing'^which  he  knows 
to  be  untrue  in  any  material  particular  ;  or 

(ft.)  not  being  such  officer  as  aforesaid/iiioiiditeitty  signs  or  certifies 
anv  copy  of  any  document,  or  of  any  extract^m  any  document,  as 
if  ne  were  suck  officer.  , 


440*  KakliNr  <U*«  MitrlM  te  b*Mi«j 

Every  one  is  guilty  of  an  indictable  of 
years'  imprisonment  wh^  vtith  intent 

(a.)  makes  any  untrue  entry  or- 
aocount  kept  by  the  Groverpment  of' 
Canada,  or  by  any  bank  for  any  such' 
are  kept  the  accounts  of  the  owners  0 
public  fund  transferable  for  the  time  bei 
m  any  manner,  wilfully  falsifies  any  of  1 


•  pablic  AindR. — 

9n0b  and  liable,  to  fourteen 
hoMrf — 

Iteration  in  any  book  of 

la,  or  of  any  province  of 

'emmrat,  in  wnich  books 

ly  stock,  annuity  or  other 

,  in  any  such  books,  or  who, 

le  said  Dooks  ;  or 
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FOROKBY,  OF  TRADE  MARKS  J  ^       4^3 

(4.)  makeg  anv  trAnaA>i.  ^e  ,  '  ' 

»nuity  or  ?abIic'^fu;3!T™n&blerr7h*".^''n°^  ^' '»  *ny  stock 
«id  banfce,  ,n  the  name  of  any  wLl  ./JT  *i?^  *^^°&  «*  anf  of  the 
share  or  mterest.    R.S.C,  c  feC^r^'  *''"°  f^^  O'^ner^of  such 

?J*°J?^«*«ble  offence  and|h?bIo*^8e**n:*'-T:^^«^y  one  is  guilty 
being  m  the  emrJoyment  Af  tK^^rP       ®"  J^®*'"^  imprisonmenf  JkJ 

at  any  of  the  saiffiS  for  ?^  """"'^y'  '"threat  oTmone '  nL»Ki^ 

gniltyofan  Offence  and  UaWo' on  l?*'*"  •'■•*-— Every  onfi  {. 
jnstices  of  the  peace,  to  a  fine  of  "^  CnZfwT"'""^^  »^o-  two 
unpnsonment,  or  both,  who  dStns  i^^^"'*'^*?^*hreemon  h? 
manner  makes,  executes,  utters  ^^-'hI  *^^^®^'  P"nts  or  in  anv 
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CRIMINAL  CODE   OK  CANADA. 


(ii.)  as  to  the  place  or  country  in  which  any  goods  are  made 
'    or  produced ; 

(iii.)  aa  to  the  mode  of  manufiEicturing  or  producing  any  goods ; 
(iv.)'  as  to  the  material  of  which  any  goods  are  composed ; 

(v.)  as  to  any  goods  being  the  subject  of  an  existing  patent, 
privilege  or  copyright ; 

And  the  iise  of  any  figure,  word,  or  mark  which,  according  to  the 
custom  <j|£the  trade,  is  commonly  taken  to  be  an  indication  of  any  of 
thd  flibove  matters,  is  a  trade  description  withiu'the  meaning  of  this 
p«^; 

(c.)  the  ezpreedon  "  false  trade  description "  means  a  trade 
description  which  is  false  in  a  material  respect  as  regards  the  goods 
to  which  it  is  applied,  and  includes  every  alteration  of  a  trade 
description,  whether  by  way  of 'addition,  eflOaoemen^t^  or  otherwise, 
where  that  alteration  maked  the  deseription  false  in  a  material 
respect ;  and  the  fact  that  a  trade  description  is  a  trade  mark,  or 
part  of  a  trade  mark,  shall  not  prevent  such  trade  description  being 
a  fiUse  traae  description  within  the  meaning  of  this  part ; 

(d.)  the  expression  "  eoods  "  means  anything  which  is  merchan- 
dise or  the  subject  of  trade  or  manufacture ; 

(e.^  the  expression  "  covering  "  includes  any  stopper,  cask,  bottle, 
vessel,  box,  cover,  capsule,  case,  frame  or  wrapper ;  and  the  expres- 
sion "  label "  includes  any  band  or  ticket ; 

(/.)  the  expressions  "person,  manufacturer,  dealer,  or  trader," 
and  "  proprietor  "  include  any  body  omersons  corporate  or  unincor- 
porate  :  c9*^ 


porate  , 
(g.)  the  expression 


'  name  "  includes  any  abbreviation  of  a  name. 


2.  The  provisions  of  this  part  respecting  the  application  of  a  i^Ise 
trade  description  to  goods  extgnd  to  the  af^lioation  to  goods  of  any 
such  figures,  words  or  marks,  or  arrangement  or  combination  thereof. 
whether  including  a  trade  mark  or  not,  as  are  reasonably  calculated 
to  lead  persons  to  believe  that  the  goods  are  the  manufacture  or 
merchandise  of  some  person  other  than  the  person  whose  manufacture 
or  merchandise  they  really  are. 

3.  The  provisions  of  this  put  respeoting  the  af^lication  of  a  faiae 
trade  description  to  goqds,  or  respecting  ^oods  to  which  a  false  trade 
description  is  applied,  extend  to  the  apjdication  to  goods  of  any  false 
name  or  initials  of  a  peraon,  and  to  goods  with  the  false  name  or 
initials  of  a  pencm  utnied,  in  like  manner  as  if  aach  name  or  initiab 
were  a  trade  deaoripfoon,  and  tbe  expreanon  "  false  name  or  initiak " 
means,  aa  applied  to  any  goods,  any  name  or  initials  of  a  person 
which — 

(a.)  are  not  a  trade  mark,  or  part  of  a  trade  mack ; 

^Wft.)  am  identical  with,  or  a  ookrarable  iqiitation  of  the  name  or 
iniOalB  of  a  person  carrying  on  business  in  connection  with  goods  of 


^i«v^        Ml 


•fSJ'^^i* 


4_      ,  ■,\^i^i;2mi^^  w->'. 


I  -f^S'^ 


*  ,» . 
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the  ^^^^descnpuon,  and  not  having  authori^d  the  use  of  such  na.e 
{€.)  are  either  thosA  nf  a  «„«•*• 

thereon  a°y  word'sTmarks'^rcr^n^r^'*  *  '^'^^^  «««  has 
T?;r""*^\'^  as  constituS  a  Ts^Sfr  ^'Z^'  ^^^  «>'«'"on 
wfiioh  the  watch  was  made,  and  tS  taS^LP    "  ""^  ^^^  «o»"tr^  in 
those  words  or  marks  shall  prSndfJ^^ }^'''^  ?**  «''«^  description 
of  that  country  within  the  m^nA^ufr"''^  *«  b«  «  description 
of  this  part  with  respect  to  eS^i^J^i^''^}\  *"•*  ^^^  provision 
been  applied,  and  wirres^f^S^X^of^  *^'^  d««crip^tionS 
possession,  for  sale,  or  any  ^rZe  of  S«^'  exposmg,  or  having  in 
with  a  false  trade  descriptionlSn  aL^   o^manufacture,  gSods 
puiposes  of  this  ^ction/ZSiisS!^^Tfl''^^y'  »»d,foflhe 
portion  of  a  watch  which  is  nonErZ^h  ^^'^i^'^^f  '^-^ 

ajwutemark  who  either,—  •«•— Bveiy  one  is  deemed  to  forge 

to  deceive ;  or  """-^^  resembling  it  as  to  be  calculated 

trade  dJS^n°togo^';ifo.^*^P^^  *  trademark,  or  mark,  or 
'(«.)  applies  it  to  the  goods  themselves ;  or 

wiihtate  goSls*^^  2ror^;J*^''/««''  ^^  «*»>«-  thing  in  or 
«ny  purpose  of  lie,  trS^  ^m^uSe'  'or  '"'  "  P^^^^^^foX 

oA^g-js^SoTj^/rnrrs^^  ■' 
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which  it  is  used  are  doeignated  or  described  by  that  tra4e  mtfrk,  or 
mark,  or  trade  description. 

2.  A  trade  mark,  or  mark,  or  trade  description  is  deemed  to  bo 
applied  whether  it  is  woven,  impressed,  or  otherwise' worked  into,  or 
annexed,  or  affixed  to  the  goods,  or  to  any  covering,  label,  reel  or 
other  thing.  ^ 

3.  Every  one  is  deemed  to  falsely  apply  to  goo<^8  a  trade  mark'  or 
mark,  who,  without  thfe  assent  of  tl\e  proprietor  of  the  trade  mark, 
applies  such  trade  mark,  or  a  mark,  s(f  nearly  resembling  it  as  to  be 
caiealated  to  deceive.     51  Y.,  c.  41  s.  4. 


^ 


is  guilty  of  an  -indictable 


offence 


who,  with 


or  any  mark  bo 


447*  Every  one 
intent  to  defraud, — 

(o.)  forges  any  trade  mark ;  or 

(6.)  falsely  applies,  to  any  goods,  any  trader 
nearly  resembling  a  trade  mark  as  tp  bo  calcubl,%id  to  deceive  ;  or 

(c.)  makes  any  die,  block,  machine  or  oti&r instrument,  for  the 
purpose  of  forging,  or  being  used  for  forging,  ft  t^de  mark ;  or 

(<2.)  apples  any  fi^lse  trade  description  to  goods ;  or  - 

(e.^  disposes  of,  or  has  in  his  possession,  any  die,  block,  machine 
or  otner  instrument,  for  the  purpose  of  forging  a  trade  mark  ;  or 

(/.)  causes  any  of  i$uch  things,  to  be  done.     51  V.,  o.  41,  s.  6.  , 

448.  ••iiiiMcc**'*  miMij  MMipM.— dcCbim*. — ^Eveiry  one  is  guilty 
of  an  indictable  offence,  who  selqTor  exposes,  or  has  in  his  poaBesion, 
for  sale,  or  any  purpose  of  trade  orntanufacture,  any  goods  or  things'^ 
to  which  any  forged  trade  mark,  or  false  trade  description  is  applied, 
or  to  which  any  trade  mark,  or  mark  so  nearly  resemblimg  a  trade 
mark  as  to  be  calculated .  to  deo^ve,  is  falsely  applied,  as  the  case 
may  be,  unless  he  proves,:^— 

(a.)  that,  having  taken  all  reasonable  precaution  against  committing 
such  an  offence,  he  bad,  at  the  time  of  the  commission  of  the  alleged 
offence,  nO  reason  to  suspect  the  genuineness  of  the  trade  mark, 
mark,  or  ti-ade  description ;  and  * 

(jb.)  that,  on  demand  made  by  or  on  behalf  of  the  prosecutor,  he 
gave  all  the  information  in  his  power  with  respect  to  the  persons 
m>m  whom  he  obtained  such  goods  or  things ;  and 

(c.)  that  otherwise  he  had  acted  innocently.    51  Y.,  c.  41,  s.  6. 

449-  MItac  iMttlM  iMftrk**  wltti  tM««  mwlc,  wltbont  «oiueBt*r 

ownor. — Every  one  is  guilty  of  an  indictable  6ffence,  who  sells,  or 
exposes,  or  offers  for  sale,  or  traffics  in,  bottles  marked  with  a  trade 
mark,  blown  or  stamped  or  otherwise  permanently  affixed  thereon, 
without  the  assent  of  the  proprietor  of  sach  trade  mai^.  51  Y.,c. 
41,s.T. 


450.  n^ui 

tllis  part  isiliabli 


-Every  one  guilty  of  any  offence  defined  in 


,»S9», 


lei^dBfLS 


WARRANTY   OF   TRADE-^NCARKa 


417 

Mr 


451.   FiUnelx  mnrn...  ■■ 

«>«-y  conviction  2^  °°fj«,f"^'ty  of  an  ^ffence^nTHS" 'r  "** 

name  or  trade  mark  of  «i^  „   ^'*'<''»  la  or  purnort*  101!!?^ 

United  Kingdom  or  in  rS^'"*"''f'*"*"'«'-'  deale?o?Sder  i^J^ 

SF^'*"*^'**'!^^^^^^^^^  forfeited  under 

IS\-    "?°""^  ^  th«  court,  by  wSfh""'  ^^''^^^'^^  disposed  oJ^ 
ged,  directs  ;  and  the  court  mav ^7,t    f  ^  '*™^  ""^^  decJaVSfor 
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description  has  been  applied,  the  vendar  shall  be  deemed  to  warrant 
that  the  mark  is  a  genuine  trade  mark  and  not  forged  or  talHcly 
applied,  or  that  the  trade  description  is  not  a  false  trade  description 
within  thQ  niejining  of  this  Act,  unless  the  contrary  is  expressed  m 
«)me  writing  eijgned  by  or  on  behalf  of  the  vendor  and  dehvored  ^t 
the  time  6f  the  sale  or  contract  to  aiid  accepted  by  the  vendee. 
(Section  is.)         .^  . 

i.p.iuc.f.^^-P^iiiiP'*'!*"*^--"'  The  importation  of 
any  goods  which.if  sold,  would  M"  forfeited  under  the  foregoing  provi- 
sion^ of  this  Act,  and  of  goods  manufactured  in  any  foreign  state  or 
country  which  bear  ^ny  jiame  or  trade  mark,  which  is  olr  purports  to 
-rbe  the  name  or  trade  mdrk  of  any  manufacturer,  dealer  or  trader  m 
the  United  Kin^om  or  in  Canada,  is  hereby  prohibited,  unless  such 
name  or  trade  mark  is  accompanied  by  a  definite  indication  ef  the 
foreign  stale  or  country  in  which  the  goods  were  made  or  produced ; 
and  any  person;  who  imports  or  attempts  to  import  any  such  goods, 
shall  be  liable  to  a  penalty  of  not  more  than  five  hundred  dollars,  nor 
less  than  two  hundred  dollars,  recoverable  on  summary  conviction 
and  the  gdods  so  imported  or  attempted  tb  be  imported  shall  be 
forfeited  and  may  be  seized  by  any  officer  of  the  Customs  and  dealt 
with-  in  like  manner  «a  any  goods  or  thing|8  forfeited  under  this  Act  :- 

2  Whenever  theije  is,  on  any  goods,  a  name  which  is  identical  with 
or  a  colorable  imitation  of  the  name  of  a  |)Iace  in  the  United  Kingdom 
or  in  Canada,  such  name,  unless  it  is  accompanied  by  the  name  of  the 

'state  or  country  in  which  it  is  situate,  shall,  unless  the  Minister  of 
Customs  decides  that  the  attaching  of  such  name  is  not  calculated  to 
deceive,  (of  which  matter  the  said  Minister  sh^ll  be  the  sole  judge) 
be  treated,  for  the  purposes  of  thi^  section,  as  if  it  was  the  name  of 
a  place  in  the  United  Kingdom  oi'  in  Canada  : 

3  The  Governor  in  Council  may,  whenever  he  deems  it  expedient 
•in  the  public  interest,  declare  that  the  provisions  of  the  two  sub- 
sections; next  preceding,  shall  apply  to  any  city  or  place  in  any  foreign 
state  or  country,  and  after  th§  publication  in  the  Canada  Gazette  ot 
the  Oteder  in  Council  made  in  that  behalf,  such  provisions  shall  apply 
to  such  city  oy  place  in  like  manner  as  thef  apply  to  any  place  in 
the  United  Kingdom  or  in  Canada,  and  may  be  enforced  accordingly. 

4  The  Governor  in  Council  m'ly,  fiom  time  to  time,  make  regula- 
tion's, either  general^r  special,  respecting  the  detention  and  seizure 
of  goods,  the  importation  of  which  is  prohibited  by  this  section,  and 
the  conditions,  if  any,  to  be  fulfilled  before  such  detention  and  seizure, 
and  may,  by -such  Regulations,  determine  the  information,  notices 
and  security  to  be  given,  and  the  evidence  necessary  for  any  of  the 
purposes  of  this  section,  and  the  mode  of  verification  of  such  evidence: 

5  The  regidations  may  provide  for  the  reimbursing,  by  the 
informant  to  the  Minister  of  Customs,  of  all  expenses  and  damapj 
incurred  in  respect  of  any  detention  made  on  his  information,  and  ol 
any  proceedings,  consequent  upon  such  detention  : 

6v  Such  regulations  may  apply  to  all  goods  the  importation  of 
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place  or  cbuatry,  such  provisions  shall  apply  unlefls  there  is  addc^  to 
the  trade  deBcription,  immediately  before  or  after  the  naine.  of  that 
place  or  country,  in  an  equally  conspicuous  manner  Vitli  that  name, 
-  the  name  of  the  place  or  country  in  which  the  goods  wfere  actually 
made  or  pj^uced,  with  a  statement  that  they  were  made  lor  produced 
there.  61  V.;c.41,sn9.  '         . 


450«  Pen«n 

is  guilty  of  an  i) 
sonment,  who, 
senates  any  p 
next  of  kin  or 


,  P^RT    XXX  IV. 
PEESbNATION. 

X 

itloB  wUli  iiit«B«  UtohtMn  any  praperty.-— Every  one 

JLictable  offence,  md  ikfte  Jkibirt^enfelre^pe'  ppri- 
ith  iftteftt  fraudiilentBji^to  dPaih  any  pr^^;pef- 
son,  living  or  dead,  or  adminisirator,  wife,  widow, 
ilation  of  any  person. 

Under  section  1  of  "The  False  Peraonatiqn  Act,  1874,"  37  and  38  Vic,  c.  36 
(Imp.),  the  punishment  for  this  offence  is  penal  servitude  for  life. 

For  definition  of  "  properly,"  see  article  j  (v.),  "p.  5,  ante. 

Upon  an  indictment,  under  2  and  s'Vill.  4,<Sf53,  s.  41,  for  personating  a 
soldier  it  was  held  to  be  no  defence  that  the  prisoner  was  authorized  by  the 
tidier' to  personate  him,  or  that  the  prisoner  had  bought,  from  the  soldier  per- 
sonated, the  priM  money  to  which  the  latter  was  entitled  (1) 

Upon  an  indictment,  under  28  and  29  Vic,  c  124,  s.  8,  for  personating  a 
seaman  in  order  to  obtain  his  wages,  it  was  held  that  the  offence  was  complete, 
although  the  wages  had  already  been  paid.  (2) 

4S7.  PenoMtlon  *t  •nmtaiatlMia.-vEvery  one  is  guilty  of  an 
indictable  offence,  and  liable  on  indictment  or  summary  conviction 
to  one  year's  imprisonment,  or  to  a  fine  of  one  hundred  dollars,  who 
falsely,  with  intent  to  gain  some  advantage  for  himself  or  some  other 
person,  pereonates  a  caddidate  at  any  competitive  or  qualifying 
examination,  held  under  the  authority  of  any  law  or  statute  or  in 
connection  with  any  university  or  coflege,  or  who  procures  himself 
or  any  other  person  to  be  personated  at  any  such  examination,  or 
who  knowingly  avails  him^lf  of  the  results  of  such  personatioti. 

4118.  p«n«MU«M  wr  •wBcn  •€  mttih,  ««e.— Every  one  is  guilty  of 

an  indictable  offence  and  liable  to  fourteen  years'  imprisonment  who 
falsely  and  deceitftiUy  personates —  «  • ' 

(a.)  any  owner  of  any  share  or  interest  of  or  in  any  stock,  annuity, 
or  other  public  fund  transferable  in  any  book  of  account  kept  by  the 
government  of  Canada  or  of  any  province  thereof,  or  by  any  bank 
for  any  such  government ;  or 

(h  R.  V.Lake,  II  Cox,  3S3. 

(2)  R.  v.  Cramp,  R.  *  R.  327.    See  Rl  v.  Pringle,  2  Mood.  G.  G.  127. 
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In  a  prosecuticm  for  pergflnation  of. a  voter,  it  was  held  unnecessary  to  state 
•  in  the  indictment  or  to  pfoye  at  the  trial  that  the  officer  presiding  at  the.  polling 
"*  booth,  where  the  oITence  w^  {Committed,  was  duly  appointed.  (I) 


OFFENCES  HELATING  TO  THE  COIN. 


"v 


46Q.  Interpretation  or  turns.— In  this  part,  unless  the  context 
otherwise  requires,  the  following  words  and  expressions  are  used  in 
the  following  senses  : 

(a.)  "Current  gold  or  silver  coin,"  includes  any  gold  or  silver 
coin  coined  in  any  of  Her  Majesty's  mintn,  or  gold  or  silver  coin  of 
any  foreign  prince  "Oi*  state  or;  country,  or  other  coin  lawfulW 
current,  .by  virtue  of  any  proclamation  or  otherwise,  in  any  part  of 
Her  Majesty's  domimons. 

(6.)  "  Current  copper  coin,"  includes  copper  coin  coined  in  any  pf 
Her  Majesty's  mints,  or  lawfully  current,  by  virtue  of  any  procli- 
liaation  or  otherwise,  in  any  part  of  Her  Majesty's  dominions. 

(c.)  "  Copper  coin,"  includes  any  coin  of  bronze  or  mixed  raetHJ 
anq  every  other  kind  of  coin  other  than  gold  or  silver. 

'(d.)  "  Counterfeit "  meails  false,  not  genuine.  / 

(i.)  Any  genuine  coin  prepared  or  altered  so  as  to  Wsembk  or 
-   pOM  for  any  current  coin  of  a  higher  denomination  is  a  counterfeit 
-coin. 

(ii.)  A  coin  fraudulently  tiled  or  cut  at  the  edges  so  as  to  remove 
the  joining,  and  on  which  a  new  milling  has  been  added  to  restore 
the  appearance  of  the  coin,  is  a  counteneit  coin. 

(«.)  "Gild"  and  "silver,"  as  applied  to  coin,  include  casing  with 
gold  or  mlver  respectively,  and  washing  and  colouring  by  any  means 
whatsoever  with  aqy.  wash  or  materials  capable  of  produoing  the 
appearance  of  gold  or  rilver  respectively.        '' 

'  (jr.)  •'  Utter  "  indades  "  tender  "  and  "  put  off."  R.S.C.,  c.  1 67,  b.  1. 

C*wit^Al*liif« — It  is  "  obe  of  the  royal  prerogatives  belonging  to  every 
sovereign  princo  that  he  alone  in  his  own  dominions  may  order  and  dispse  the 
quantity,' value, .and  fliflhien  of  his  coin;"  {'I)  and  the  coining  of  money,  the 
legitimation  of  foreign  coin,  and  the  giving  of  value  to  com,  foreign  ana 
domestic,  are  branches  of  th^  aftcient  prerogative  of  the  Crown  of  Bn;{iand.(3j 

Lord  Hale  T)bserves  that  money  consists  principally  of  three  parts,  l.'The 
material  of  which  it's  made,  2.  The  denomination  or  extrinsic  value,  nnd'l 


I) .«.  V.  Oarvey,  16  Cox  (Ir.  C.  C.  R.)  ?S2. 
2)  Tomlins  Law  Diet.  Coin. 
(3)  2  Bish.  New  Gr.  Law  Com.  u.  276,  277. 
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The  impression  or  stamn  •  n  h  lu 

See  article  560,  msl  »<»  tn  »»„    ■. 

counterfeit  coin,  or  of  buX'Sll^  r!'^  •'*''"'"  °^  ™«king  any 
uttering  or  putting  off,  or  of ffi/ioT'""^'  P^>''"^'  tendfrinT 

tMcoiH  80  made  or  counterfeited  T  k     ^.     complete,  a/^Ao«<7A 
tendered,  uttered  or  put  off  or  oJ'    S  '^'J^^*-  ««'<1.  received  3 
•  paid,  tonden,d,  uiteXr  put  off  T^^f  *?  .be  bought,  8old,  rec^,^^' 

V»^  '^  '°  '"  ^""^^  ;-'  -  -  -  or  .e  rmpena,  s.tute  U  a„.  .^ 

able  offenc.  and  liable  to  impri*  nme„rf?;  iffe  Z^^y  ^'^^  indict- 
(a.)  makes  or  beirins  to  maL-«  „ 

(c.).^ild8  or  silvers^any  nieoo  of  «5W 
or  coarse  silver,  o^JZ  SS^l  L  'l-' "'  ^'^PP'"'  «••  o^  coarse  gold 

«""■>' gold  ooln;  or  "»»me  rowmble  orpw,  f„"™^ 

(4)  See  24  4  55  Viot  V  qo  .u«    .    '" 


L'i*^. 
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(c.)  gilds  or  ^IvejS'^tiy  current  copper  coin,  or  files  or  in  any 

manner  alters  such  coin,  with  intejot  to  make  the  same  resemble  or 

*  pass  for  any  current  gold  or  silver  coin.     E.S.Q,,  c.  167,  s.s.  3  and  4; 

:    .  The  mon'ey  charged  as  being  counterfeited  should  bear  sUch  a  resemblance 

■    ■  'or  be  apparently  intended  to  bear  such  a  resemblance  to  the  genuine  coin  as 

may,  in  circulation,  be  likely  to  impose  upon  people  generally.  It  was  formerly 
necessary  that  the  coin  should  haye  been  in  a  complete  and  perfect  state  ready 
for  circulation  ;  (I)  and,  therefore,  where  the  defendants  were  taken  in  the  very 
act  of  coining  shillings,  but  the  shillings  coined  by  them  were  then  in  uii 
,     ,  imperfect  state,  it  being  requisite  that  they  should  undergo  another  process, 

namely  immersion  in  diluted  aqua  forlis,  before  they  could  pass  as  shillings, 
the  judges  held  that  the  offence  was  not  complete.  (2)  But  by  article  461,  an/e, 
the  olTence  is  deemed  complete  although  the  coin  be  not  in  a  fllstali;  to  bi; 
uttered  or  thftcounterfbiting  thereof  be  not  finished  or  perfected.  (3) 

It  is  quite  clear  that  there  will  be  a  sufficient  counterfeiting  wli^re  the 
counterfeit  money  is  made  to  resemble  coin,  the  impression  on  which  has  been. 
worn  away  In/  lime.  In  one  case  (he  shillinvs  produced  in  evidence  were  quiio 
smooth,  without  the  smallest  vestige  of  either  head  or  tail,  and  without  any 
resemblance  of  the  shillings  in  circulation,  except  their  colour,  size,  and  sbape: 
'  -and  the  master  of  the  Mint  proved  that  they  were  bad,  but  that  they  were  very 

like  those  shillings  thH  impression  on  which  had  been  worn  away  by'time,  ami 
might  very  "probably  lie  taken,  by  persons  having  less  skill  than  himself,  for 
good  shillings.  And  the  Court  were  of  opinion  that  a  blank  that  is  smoothed,  and 
made  like  a  piece  of  legal  coin,  the  impression  of  which  is  worn  out,  and  yet 
suffered  to  remain  in  circulation,  is  sufBciently  counterfeited  to  the  similitude  of 
'  the  current  coin  of  the  realm  to  bring  the  Counterfeiters"  and  coiners  of  such 

blanks  within  the  statute ;  these  blanks  having  some  reasonable  likeness  to  that 
coin  which  has  been  defaced  by  time,  and  yet  passed  in  circulation.  (4) 

<j  (Counterfeiting  can  rarely  be  proved  directly  by  positive  proof;  but  it  is 

usually  made  out  by  circumstantial  evidence,  such  as  finding  the  necessary 
coining  instruments  in  the  defendant's  house,  together  wilh  some  pieces  of  the 
counterfeit  money  in  a  finished  and  some  in  an  unfinished  state,  or  such  Other 
circumstances  as  may  fairly  warrant  the  jury  in  presuming  that  the  defendant 
either  counterfeited  or  caused  to  be  counterfeited  or  was  present,  aiding  and 
abetting  in  counterfeitingttbe  coin  in  question.  (5)^ 

Any  credible  witness  may  prove  thrf  coin  to  j^counterfeit ;  and  it  is  not 
necessary  for  this  purpose  to  produce  any  moneyer  or  other  oflicer  from  tho 
Mint,  whetheB  the  coin  counterfeited  be  current  coin,  or  the  coin  of  any  foreign 
,>  prince,  state,  or  country.  (6) 

'.  <•  408*  DmUmc  Itf  Mi' iMpcrtlBC  MtaatorffpU  coin.  —  Every  one  is 

guilty  o'f  an  indictable  offence  and  liable  to  imprisonment  for  life 
who,  without  lawful  authority  or  excuse,  the  proof  whereof  shall  lie 
on  him —  -     " 

,•  •    .  (a.)  buys,  sells,  receives,  pays  or  puts  off,  or  ofiers  to  buy,  gell, 

:   \  .  receive,  pay  or  put  off,  at  or  for  a  lower  rate  or  value  than  the  same 

. "  '  imports,  or  was  apparently  intended  to  import,  any  counterfeit  coin 

(I)  b:  v.  Varley,  2  W.  Bl.  682. 
J;.     :  '  (2)  R.  v.  Harris,  1  Leach,  165.  See  R.  v.  Case,  I  Leach  145 ;  and  B.  v.  Lavey, , 

f:    ,  ■         1  Leach,  133 

(3)  R.  v.  Hermann,  4  Q.  B.  D.  284  ;  48  L  J,  (M.  C.)  106. 
,%                      <                  (41  R.  V.  Wilson,  I  Leach  285  ;  See  R.  v.  Welsh,  1  Leach,  364. 
.%                     "               .   (5)  .Arch.  Cr.  PI.  &  Ev.  21  Ed.  859. 
^;; (6)  See  article  692,  post. . 
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coin,  or  imports  into  Canada  any  "opS^oiin^r*'^.\  ""^  ''^^ 
copper  coin,  with  the  intention  o/duK  thT'  ''^'^  *^""  «""«nt 
as  current  copper  coin,  is  guilty  of  Loffef  ce  anH^r  \?"*^  circulation 

.a^factui^  or  iinporte^ftl^fi/i;  Her\^«^.Tsc^ 

^Sr4.?o-,/;;lfars?r^^^^  «■  -^^  --in  un^pea.;  (See 

gold  or  silver  coin  to  ityXVson  who  Lr".''^^**^"«^  ««  C""ent 
nished  otherwise  than  by  SZaW^        P?''*^  *^^  ^"^^  *«  be  dimi 
such  peraon  mav  cut,  b4rK  o'  deSr^'  "I  '"^  >  counterfS, 
coin  80  cut.  brofeen,  bent  or  defaced  an^l™  TS  ,««J'?''  ^^d  if  any' 
wise  than  by  reasonable  wearinTor^f?^  **"  ^^  diminished  other 
tendering  de  same,  shall  Cthe^Lfh^'p''"^''^''*'  ^^e  person 
of  due  weight,  and  appU^to  b^  lawfnlT^ '\t"* '^  *^«  ««™«  i« 
breaking,  bending  or  defacZ  the  Ba«r  rh.uT'  .^'  r''^^"  ^""'"g. 
same  at  the  rate  for  which  "fwa^  Sed  '^""'^  *°  ""«'^«  t^« 

J^Tdffei^^^^^  cut,  broken,  bent  or 

iieard  and  finally  determined  ?n  f  s,^  '  *^»°t«rf«t,  it  shall  be 
orthe  p^ace,  wh^  may  eiaraine  u^Hat^  ^r""''  i'^  «°y  J»«tice 
any  other  person,  for  the  puS  ofdlSn  '  ^\PfJ^'^  ««  well  as 
entertains  any  doubt  in  lEat^alf  heW*-™*'''  ^'"n"^'  *"d  if  he 
the  decision  of  a  majority  of  whom  ArK^™^'^  '^^  P^'^ohb. 

«ha'tii'^?iTd:Ki".it^-t*7o^^ 

,  piece  of  counterfeit  o?nnlaXli^jf  '^"•'S''«°  or  defaced,  every 
which  is  tendered  tXm"nrIvml*lr'"'''*^  ««'<*  «••  ^'vel-  coin 
Canada  "    (Section  26  )        ^^  ^"^  P*'**  ^'^'""^  ™^«°"«  in 

two  or  more  justices  of  the  vS!^nVZ^'!^  •J'nw*.!..-"  Any 
hat  any  cop^  or  brai  SrSCn  nnuiS^  u^  ""^'^'i''^  P«««n. 
imported,  stall  oauae  the  same  S  kT i-  i^^'^'i"?'  °»«n"focturod  or 
jummon  the  pewoHn  whoT^s^on  S-!"**  •  *^^'  •"*»  •*«W 
Wo. them;  andifit,ap^n«TS?arK.t"?4^#^t-- 


oirtiiffffa^^^- 


AjSfS^ii  .3«    ,'*>    A.  ;,i.> 


,r#-«' 


'■"''i^'.'C'tS'' 
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credible  witness,  other  thaa  the  informer,  that  such  copper  or  bniss 
coin  has  been  manufactured  or  imported  in  violation  of  this  Act 
such  justic^  shall  declare  the  same  forfeited,  and  shall  place  the  same. 
in  safe  keeping  to  await  the  disposal  of  the  Governor  General  for 
the  publib  uses  of  Canad,a."    (Section  29.)  » 

Enfarviac  yennUjr. — "  If  it  appears  ,to_^the  satisfaction  of  such 
justices  that  the  person  in  whose  possession  such  ciopper-or  brass 
coin  was  found,  knew  the  same 'to  have  been  so  unlawfully  manufac- 
tured or  imported,  they  may  condemn  him  to  pay  the  penalty  afore- 
said, with  costs,  ^nd  may  cause  him  to  be  imprisoned  for  a  term  not 
exceeding  two  months,  if  such  penalty  and  costs  are  not  forthwith 
paid."    (Section  30.) 

*»9»ywy  cr  penalty  from  owner  of  copper  eolil. — "  If  it  appears  to 
the  satisfaction  of  such  justices  that  the  person  in  whose  possession 
such  copMT  or  brass  coin  was  found  was  not  aware  of  it  having  been 
-«o  unlawfully  n^anufactured  or  imported,  the  penalty  may,  on  the 
°**Kl^*°y  **°®  credible  witness  dther  than  the  plaintiff,  be  recovered 
from  the  o\(rner  thereof,  by  any  person  who  sues  fdr  the  same  in  any 
court  of  doijapetent  jurisdiction.'*    (Sec.  31.) 


seimve  by  eu«M*  omeem. — "  Any  offlcet  of  Her  Majesty's  customs 
inay  seize  any  co^r  or  br^  coin  imported  or  attemptetl  to  be 
impor^  mto  Capada^nvkJlation  of  this  Act,  and  may  detain  the 
same  as  forfeited,  to  awalFthe  disposal  of  the  Governor  General,  for 
the  public; uses  of  Canada."    (Sec,  3?.)   '      " 

Vtterlav  ontawtal  e«|»per  eota. — ^^^"E^ry  one  who  utters,  tenders  or 
Offers  in  payment  any  copper  or  bratel  coin,  i  other  than  current 
copper  coin,  shall  fbrfbit  double  the  nomi^yalue  thereof : 

2.  Such  penalty  may  be  recovered,  with  Ws,  in  a  summary 

manner,  on  the  oath  of  one  credible  witness  otherlhan  the  informer 

-  before  any  justice  of  the  peace,  who,  if  such  penaltv^d  costs  are 

not  forthwith  paid,  may  c^use  the  offender  to  be  iinpn^ed  for  a 

term  not  exceeding  eight  days."    (Sec.  33.)  '     .     . 

AppUcation  mt  peMiiUee.-r"  A  taoiety  of  any  of  the  "penalties^ 
imposed  by  any  of  the  five  sections  next  preceding,  but  not  the 
copper  or  brass  coins  forfeited  und«r  the  provisions  thereof,  shall 
belong  to  the  informer  or  person  who  sues  for  the  same,  and  the  other 
"  moiety  shall  belong  to  Her  Majesty,  for  the  public  uses  of  Canada, " 
(Section  34.)  . 

46S.  Bxportatlea  mt  eoanterfelt  eoin.— Every  Olle  is  guiity  of  an 
indictable  offence  and  liable  to  two  years'  imprisonment,  who,  without 
lawful  authority  o»  excuse,  the  proof  whereof  shall  lie  on  him,  exports 
or  ^uta  on  board  any  ship,  vessel  or  boat,  or  on  any  railway  or 
carriage  or  fehicle  of  any  description  whatsoever,  for  the  purpose  of 
^ing  ^ported  from  Canada,  any  counterfeit  coin  resembling  or 
apparently  intended  to  resemble  or  pass  for  any  current  coin  or  for 
any  foreign  coin  of  any  prince,  country  or  state,  knowing  the  same 
to  be  counterfeit.    R.S.O.,  c.  16T;'s.  9. 


B.S.a,  c.  167,  s 
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an  indictable  offence  and  liable  to  i  m  ri^fJ'^      J?'  °°®  '«  g"'^ty  of 

:  oTbr;?'i^;X:r7=fr  -«^«"  i  o^b^?^^^^^^^^^ 
o.tLKnT;'i^ 

,  will  make  or  impress,  ot  which  is  adln?^!  or  mpresaed,  or  which 
impress,  the  figure,  stk^;  or  apiaren?,^«^M  '°'*"5t^  *°  ™»ke  or 

• ,  or  the  sides  ofVcur^St  gcJdTrXeTTn  t^^Jff  ^''^"'-  ""''^^^ 
foreign  pnnce,  state  or  country  or  ^«  «Lw  «.'  ?  ^"7  ^**'»  "^  any 
of  such  sides  ;  or  '         ^'  ^  ^^  ^'^'  <"^  i'^'"'*  of  both  or  either 

letter,  gainings,  or  o2r  maS/ o?l J^rT  """^  *^«  ^^^^^^  ^'t^ 

those  on  the  Siges  of  an^S  eoif^L    •^PPfu*'"*'^'  resembling 

•adapted  and  intended  j  or  ^  *^"""^  ^'^^  «ame  to  be  so 

for?e^?7sS  ^r^TanToth^^cLr""^  ^''^^  ^— "-g^  b^- 
gdld.  silver  or  other  me^l'^r^Txtu'r^r'  T?*^  ^''^^^  «"*  «^ 
machine,  Anou^en^  such  presold  L^^iSsfnl  *?"'**'''  ^^  ^"^  °t'^«'- 
engine  or  machine  to  have  been^S-  ?n  »!.  T^^'i'''  ^S"^'"^  «"«h 
or  in  order  to  the  false  makiS^Ti^  f  i?.'?t«nded  to  be  u^d  for 
B.S.C,c.  167,  s  24!   ^^^'''^^S  ot  counterfeiting  of  any  such  coin. 

,     For  definition  othavin^  in  possession,  see  article  3  (A,,  ante. 

acr  ri\'\ '^tTeS-'^  k°n3Tht  it/^ot""^"'^  h^^'^'"^  '"  ">eir 
in  h.s  possession,  wiihout  lawmUwuM  one  mSlI/"  rr^'^'^** ''°'-  ''"ving 
made  and  impressed  the  flRurd.  stam^fm^  J  ^  made  of  lead,  on  which  was 
skle  or  flat  of  a  shilling,  and  the  DriZ'«^S!f  '""'"'  ^'"^  similitude  of  the  h^ 
the  judges  whether  theC.uldTu'^Suesiionw^  iRltniitted  to    ' 

words  of  the.,tatute  ••  other  tooToSZJJLtT'^i  "nd^i^'he  genera" 
It  should  .not  have  been  laid  in  the  indictaZf  fn  ha™  mentioned,' 'and  whether 
words  of  the  act ;  the  judges  were  uSaninousivnr  !>  *'•'''  ?r»>""-"men/  in  the 
a  tool  or  instrument  mentioned  rthrCmer^rtnf'^K'"'?  '''*' ''''«  """"W  was, 
fore  comprised  under  these  general  worts  L'^h/.''^  '"""'«• ''"''  ^"^  there*- 
mpntioned  by  name  in  the  Hrst  cK  S  the  act  ^^^^  "  .T"'^  'f  ««P«^ssly 
tool  or  instrument  so  mentioned  Init  .hf..  '  P.^*^  "*"  ^^  aveA-ed  to  be  a 
would  have  been  mor,  Sate  had  U  chaLdThat'7h«  '""'  ""«  >dictmen* 

^isiill^^XL^^^^^^^^^^  Of  making  an  im- 

Kn-s'r.7",'X^Thi''r;3f^^^^^      cts:,rn.i;Mi'^e%  ?: 

only,  cannot  now  3>r     '"''"""«•"  ^"^  capable  of  making  the  scejtj^ 

}J|  ?  ^-  ^nnard,  1  Leach  85. 
(2)  By.  Sutton,  f  8tr.  k)7*. 
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;o  prdve  that  the  prisoner  made  the  mould  and  a  part  of  the  imnres- 
?n  he  had  not  completed  the  entire  impression.  ( I ) 

It  is  TJITnecessary,  under  this  article,  to  prove  the  intent  of  thtt  defendant  tho 
mere  similitude  bemg  treated  as  evidence  of  the  intent.  Neither  is  it  esso'n  iai 
to  shew  that  money  was  aclually  made  with  the  instrument  to  question.  ('2, 

In  Hidgeley's  case  the  prisoner,  was  indicted  for  having  in  his  possession 
without  lawful  authority,  etc.,  a  puncheon  made  of  iron  and  steel,  in  and  unoii 
which  was  made  and  impressed  the  llgure,  resemblance,  and  similitude  of  the 
head  side  of  a  shilling.     It  was  proved  that  several  puncheons  were  found  in 
the  prisoners  lodgings,  together  with  a  quantity  of  counterfeit  money,  and  that 
he,  had  them  knowingly  for  the  purpose  of  coining.    Thase  puncheons  were 
complete  and  hardened,  ready  for  use  :  but  it  was  impossible  lo  say  that  the 
shillings  w>ch  were  found  were  actually  made  with  these  puncheons,  the  im 
pressions  being  too  faint  to  be  exactly  compared^  but  they  had  the  appearance 
of  having  been  made  with  them.    The  manner  of  making  the  pufacheons  was 
as  follows    A  true  shilling  was  cut  away  to  the  outline  of  the  head  ;  that  out- 
line was  then  lixed  on  a  piece  of  steel,  which  was  liled  and  cut  close  to  the  ouu 
line,  and  this  made  the  puncheon ;  the  puncheon  then  made  the  die,  or  counter 
puncheon.     A  puncheon  is  complete  wilhout  letters,  but  it  may  be  made  with 
letters  upon  it ;  though,  from  the  difficulty  and  inoQpvenience,  it  is  never  so 
made  at  the  Mint ;  but  after  the  die  is  struck  the  letters  are  engraved  on  it*  a 
puncheon  aloM,  without  the  counter-puncheon,  will  not  make  the  figure    but 
to  make  an  old  shilling  or  a  base  shilling  current,  nothing  more  is  necessary 
than  the  instruiiient  now  produced.    They  may  be  used  not  onlv  for  counter- 
feiting coins,  but  also  for  other  purposes,  such  as  making  seals,  buttons,  medals 
and  80  forth,  where  such  impressions  are  wanted.    Eleven  of  the  judges 
{absente  Lord  C.i.  De  Grey)  were  unanimousfy  of  opinion  that  this  was  o 
puncheon  within  the  meaning  of  the  act ;  for  the  word  "  puncheon  "  is  e.v 
pressly  mentioned  in  the  statutes,  and  will,  by  the  means  -of  the  counter- 
puncheon  or  matrix,  ••  make  or  impress  the  figure,  stamp,  resemblance,  or  simi- 
Mude  or  the  current  coin  •  "  and  that  these  words  do  not  met*an  exact  figure 
•_hlt  If  the  instrument  impress  a  resemblance,  in  fact,  such  as  wifrtapose  on  the 
fBrld,  It  IS  sufficient,  whether  the  letters  are  apparent  on  the  punched  or  not 
^erwise  the  act  would  be  quite  evaded,  for  the  letters  would  be  omitted  oii 
pBfPpse.    The  puncheon  in  question  was  one  to  impress  the  head  of  KiiK 
William  ;  and  the  shillings  of  his  reign,  even  when  the  letters  were  worn  oiff 
were  current  com  of  the  kingdom.    The  puncheon  made  an   impression  like 
them,  and  the  coin  stamped  with  it  would  resemble  them  on  the  head  sidp 
though  there  were  no  letters.    This-was  compared  to  the  case  mentioned  by 
Sir  Mathew  Hale,  (3)  that  the  omission  or  addition  of  words  in  the  inhcription 
of  the  true  seals,  for  the  purpose  of  evading  the  law,  would  not  alter  Ihe  ca8e.t4| 

Where  the  defendant  employed  a  man,  who, was  a  die-sinker,  to  make,  for  a 
pretended  innocent  purpose.a  die  calculated  to  make  shillings,  and  the  die-sinker, 
suspecting  fraud,  informed  the  authoritiesat  theMftt,  and,  under  their  directions 
made  the  die  for  the  purpose  of  bringing  the  olftnce  home  to  the  prisoner,  it 
was  held  that  the  die  sinker  was  an  innocent  agent,  and  that  the  defendant  was 
rightly  convicted  as  a  principal  offender.  (5) 

The  making  and  procuring  dies  and  other  materials,  with  the  intention  of 
using  them  in  coining  Peruvian  half  dollars,  in  England,  not  in  order  to  utter  or 
pass  them  in  England,but  so  asto  try  whether  the  apparatus  would  answer  before 


(1)  R.  V.  Foster,  7  G.  &  P.  405.     . 

(2)  R.  V.  flidgeley,  1  Leach,  189  ;  1  East,  P.  C   171. 

(3)  I  Hale  184  ;•  2  Hale,  212,  215 ;  R.  v.  Robinson,  2  Roll,    Rep.  50  :  I  Bast, 
P.  G,  86.  V 

(*)  B  V  Ridgeley,  ante. 

(5(  R.  A  Bannon,  2  Mood.  C.  G.  309  ;  1  C.  *  K.  295.    See  article  62,  and 
comments  at  p.  36,  ant$. 
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,      excuse,"  on  the  ground  that  there  can  be  no  antl.n  ?  **^".  "  ""''"'»'  '«»/•«/ 
,  -.excuse,  and  therefore  to  negativrx'cL"e\^rntai\at?a  "'^'^  ''^ 

uttered  counterfeit  jnoney.  (3,  *^  ^  ^"^^"  "'^  '"8  having  previously 

\nspnS;^SK»;,X^^^^^^^  possession'  of  the 

to^the  use  or  po^tfssion  of  the  instrt^emYsTot  nec^^f .T/r'"^ '"  '''''''"'' 

.t!lr I"PP»'"«'-"^^^^^^^^  die^sinkertwo  dies 

Si«^d^rrfSSt£5i»^^^^ 

jerj^onstituted  u^.a^S^JtSj  1^=?^^^^^^^  ^ 

Every  one  is  guilty  of  an  indiotewf^i?  ^'  **•««•■••.  »n«o  cnn«d» 

shall  lie  on  him,  knowiWlv  onn^!   ^  or  excuse,  the  proof  whereof 

Mints  intoCaTSarJSrp&eonTunW  f  T  ""'  ^''  ^*J««5^ 
die,  pattern,  mould,  ed/er  S'/orTK  P?^^®^"'  'matrix,  stamp, 

press  or  engine,  used  S^empJ^f^d^in^'orlLlhe'  o'o"  •''  ^T"'"^"^ 
any  useful  part  of  any  of  ihei«v«r«i  Lt- ^  ^®  coinmg  of  coin,  «; 
buiion.  metSl  or  mixtJti  of^raTs^'S^rfe^^'^^'g-  -3^  -i^ 

offn^S^cuEro'ff^^r^rS^^^  -e>  guilty 

who  impairs,  diminishes  or  lightens  anvo,!?r^  ^^'^^  '«ipri9onment, 
with  intent  that'the  coin,  so  imS^  5LTn-  k"^  ^"^•^'^  ""^«'-  ««in 
pass  for  current  gold  or  silverTin     'RS^^tffiV^Vf  *'^       "^"^ 

taffo^enTfflrXT'r?;:™-^^^^^  '«  «^'^'^  «f  -  indic- 
current  gold,  silver  or  coDiirSAf^?^'?™®^'  '^^'^  defaces  any 
or  word?,  whether  such  cTn  isTrt  tT^^'r -"^^  "«™«« 
lightened,  and  afterwards  tender  the  sit  %%  c  m^' n, "" 


Of  an  in'diSJbToK'CKe'to'Tveri^r?^^  '«  «"»ty 
unlawfUllv  has  in  his  m^orfro?  «»S/,  "^P"^°"^«"*'^ho 
or  any  gold  or  silver  bullioHr  an?^^?/")''  ^^'?S»  °^  clippings, 
or  otherwise  which  have  be^n  p,SuS  or  nt-  '^  ?"^*^  ««^"«^ 
dimmishing  or  lightening  any  cffent^L  .  -f  "**^  by  impairing, 
*?!!*™!:^^^-^bc^  knowinf 

•  Argh.  Cr.  PI.  AKv.  2IEd. 
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.  f^\',  PoBrtMiB*  oenMcrreit  mIu. — Every  one  is  ffuilty  of  an 
indictable  offentje  and  liable  to  three  years'  imprisonment,  who  has 
m  his  custody  or  poatesaion,  knowing  the  same  to  bo  counterfeit  and 
with  intent  to  utter  the  same  or  any  of  them ' 

(a.)  any  counterfeit  coin  resembling,  or  apparently  intendtnl  to 
r^taemble  or  pass  for,  any  current  gold  or  silver  coin  ;  or 

'  (6.)  three  or  more  pieces  of  counterfeit  coin  resembling,  or  appa- 
rently intended  to  resemble  or  pass  for,  ^ny  current  copper  Qoin 
K.O.U.,  0.  167,  ss.  12  and  16. 

See  article  3  (*),  ante,  for  meaning  of  "  having  in  possession." 

,  '*''*•,  I***"**"  '^P^M"*  copper  ttttum. — Bvory  one  is  guilty  of  an 
indictable  offence  and  liable  to  three  years' imprisonment  who— 

(a.)  makes,  or  begins  to  make,  any  counterfeit  coin  resfembline  or 
appiu|ntly  intended  to  resemble  or  pass  for,  any  current  copJ)er 

;       (ft.)  without  lawful  authority  or  ex<Suse,  the  proo^of  whicr  shall 
no  on  him,  knowingly — 

(i.)  makes  or  mends,  or  begins  or  proceeds  to  make  or  mend 

'  or  buys  or  sells,  or  has  in  his  custody  or  possession,  any  instrument 

tool  0^  engine  adapted  and  intended  for  counlerfeitLnir  any  currenf 

,    'Copper  coin  ;  ,  -o      j  on. 

(ii.)  buys,  sells,  receives,  pays  or  puts  off,  or  offers  to  buy  sell 
^    receive,  pay  or  put  off,  any  counterfeit  coin  resembGng,  or  appa- 
rently intended  to  resemble  or  pass  for  any  current  copper  coin  at 
or  for  a  lower  rate  of  value  than  the  same  imports  or  was  anna 
rently  intended  to  import;    R.S.C.,  c.  167,  s.  16.  ^ 

47S*  ootoBCM  MspMUiw  foMicB  MiM. —Every  one  is  guilty  of 
an  indictable  offence  and  liable  to  three  years'  imprisonment,  who- 

(a.)  makes,  or  begins  to  make,  any  counterfeit  coin  or  silver  coin 
resetablmg,  or  appareptly  intended  to  resemble  or  pass  for  any 
gold  or  silver  coin  of  any  foreign  pnnco,  state  or  country,  not  'beiuc 
current  com ;  ^  •"  » 

ib.)  without  lawful  authority  or  excuse,  the  proof  of  which  shall 
lie  on  mm, —  ^a^ 

(i.)  brings  into  or  receives  in  Canada  any  such  counterfeit  coin 

-  knowing^he  same  to  be  counterfeit ;  > 

,'(ii.)  ha^in  his  custody  or  possession  any  such  counterfeit  coin 

knowing  the  same  to  be  counterfeit,  and  with  intent  to  put  off  the 

same ;  or  ,        ^ 

(c.)  utters  any  such  counterfeit  coin  ;  or 

(d.)  makes  any  counterfeit  coin  resembling,  oir  apparently  intended 
to  resemble  or  pass  for,  any  copper  coin  of  any  foreign  prmoe,  stats 
or  country,  not  being  current  coin.  RS.C,  c.  167,  ss.  19,  20.  21,  22 
and  23.  >  »  >      >     i 


The  word  "  utler 


A  "  groal"  is  a« 


uttered,  such  coin! 


> 
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UTTERING. 

4(74*  Vcrlnv  eoantcrrrlt  cold  ni  all  t^ 

Of  an  indictable  offence,  and'Siable  to  fourteeTwSn"''"^"^ 
who  utters  any  counterfeit  coin  resembling  ^/™  "npnsonment, 
to  resemble  or  pass  for,  any  currZTrH  f ;   m  *PP»''«°'>y  intended 
tarn  to  be  count^eit.    RS&'c  ?67,!  1^)     '''^''  '*''°'  '^'^''V  «*« 

Th'e  word  ..  „«,..Mnc.udes  ..  ,«„,«VU„d  ..  p„,  „^,V,S,^ 

solitarj- conllnement  '  *"°°"' "'"^'a''or,  and  with  or  without 

A..  ,ro«r  is  a  .uffloient  description  Of  the  English  Silver  f^^^ 
Where  a  ^ood  shilling  was  handed  to  a  f«w  hn„  r    r    •  "'^  P'ece.(l, 

hi«  mouth,  under  pretetfco  of  trying  whether  it  2  ^°''  '^'"'V  '""^ ''«  P"'  it  into 
(instead  of  the  good  shilling  handed  t7hS''he7o'„k*r"'?t?°in-  and.  then! 
shilling;  which  he  delivered  to  the  oros^n^nr c  •  '  °"'  "f  h's  mouth,  a  bad 
(which  isxjneofthe  mode  of  4gWhrchan^P«7'"^  't  wag  ^oj  ,'  ^^^ 
of  the  bad  shilling.  (2)  ^  ^        chaijges),  was  held  to  be  an  uttering 

It  is  an  "Uttering  and  putting  off."  as  well  «<i  II  ..,„„H    •      „• 
eo^e^o^ered  in  payment,  th^h  TM^Xd  ^thr^i'^^  ZtK 

uttI!BlRt^  counterfeit  at  the  ti.eof 

the  defendant  uttered,  either  on  irMme  Say  or  k[  oZr".- '*'• "  ^t  P''''^^''  'hat 
or  after  the  uttering  charged,  base  m^nev^eitheJ  oAhV'""''  ^^^ether  before 
denpmmation  to  the  same  or  a  differeTwreon  o^  h-^  '^"^  •'"  "  '^'^^^^''^ 
rar!£?a«eredthe.£|^^-^ 

inSVorrnTliXlo-tt^-tr^^^^^^ 

itsS:efu7SgJUt".Sn^"^^^^^^^^  ofle^ssthan     ' 

or  lightened/khenvise  tfan  by7iw£]  w^^or"^"'-^'^'^ 

(4.)  wta  iWen*  ^0  defraud,  utters  an  nr  fL  „« 
sUver  coin!  any  coin  not  beW  8uch'c^r^„?     ?I  *'"'^°*  Sold  or 
any  medal,  or  piece  of  metal  or  mivfH**  .^°'^ ''''  ^y^®"-  «>i°,  or 

'  4^'CC^»■  "S- "^Kii  '?i &• '"' ^  ^« «•  •■  «•*"•• ' »". , 


f 


^'' 


^    V 


-    E 
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A  person  knowingly  passed,  as  and  for  a  half-sovereign,  a  ihedal  of  about  ih« 
^?h»  n.?  ""'  1°'°;:  "'  "  half-sovereign.  On  the  obversis  *o  was  an '3"  so^ 
™«d«^  &h'  ''^"'^  "'  °"  *  half-sovereign,  but  with  a  different  iascri  Zn  ri," 
wedal  Itself,  however,  was  Hot  seen  by  the  jury,  it  being  lost  in  the  courL  oi  lu.  ,w^ 
r'^v«^°l'"  ^."'^"''t;  »'"1  W'ere  was  no  evideDce  as  to'  the  appearance  o    2 

,n^^  S.  ?■  "  *f '  '1^''^  """  "'«'*  *"  S'""^  e^d«n<"'  'h«t  the  medal  wa  Z 
in  size,  Ugure,  and  color,  resembling  a  half-sovereign.  (I)        '  ' 

.i^?''?V''*i****."*  «•*'•«»  e.i».— Every  one  who  utters-  any  ^.m 
defeced  by  having  stamped  thereon  any  names  or  words,  is  .rnil,,-  of 
an  offence  and  hable,  on  Wimmary  conviction  before  two  justices  of 
tha  peace,  to  a  penalty  not  exceeding  ten  dollars.  R.S.C.,  c;.  107.  s.  18. 

.i.!'{l'"*^?Vi'°". '"'"'  *"y  ""^^'^^  ^°^'  'his  articfe  can  be  comihence.l  withnm 
the  leave  ol  the  Attorney-General.    (See  art.  H9,  post )  " 

^fS7'^'  "**•"■»■■•■'»•»<  «»i»i»«»  "••»■•• -Every  one  who  utters  or 
offers  in -payment,  any  copper  coin,  other  than  curront  copper  coin 
offiSl\h°  «ff«i«'rViable  on  summary  conviction,  toa  pena  ty 
of  double  the  nominal  value  thereof,  and,  in  default  of  payLnt  of 
such  penalty,  to  eighr  days'  imprisonment.    RS.C.,  c.  167,  s  33 

478.  PnAialUHrataftorpireTlMis  ••■vtrM.B.— Every  One,  who  aftfir 

a  previous  cgovjction  of  any  offence  relating  to  the  coin  uncle;  his 

£&«;;;;ir;r^^^^^^       -^^''^  ^"  ^'■^^.  ^--^  -'^ 

hl^\  ^  (mpriBonment  for  life,  if  otherwise  fourteen  yeai^  would 
£  &       '°°^*'*^™  of  imprisonment, to  which  he  would  have  ' 

wifij  i!**  ^'^^^u  T®*"'  iniprisonnwflt,  if  otherwise  seven  years' 
have  bL  J  hS  *  *""*  **""  of  imprisonment  to  which  he  would 

(c.)  to  seven  years*  imprisonment,  if  otherwise  he  vould  not  have 
been  hable  to  seven  year^^  imprisonment.    it.$.G.,  c.  167;  a.  18. 

m?!!i'""°'®.u-^l'  P""'  *.* '°  indictment,  and  article  6T6,  posl,  as  to  nrocedupp 
m  cases  m  which  a  previous  conviction  is  charged.    ''  procedure, 

oJt^r?Z%°^°'''^-  *°  ^^  punishable,  as  such,  must  be  one  committed  after  a 
conviction  for  a  previous  olfeuce.    For  instance  auDDose  A  >  ■»««.  }n  rZ^ !  k 

fl«tKS«  h«  f  *"''•  '^""f  r  "iP*  ""•'^  *^'«"»°'  °«"«°«^ ;  and  suppose  ?°'£ 
ElnrS«t  h'P'^^®''?^'**"'^  convicted  of  the  offence  committed  on    he 
S^?L«C«rr"S*'-"P°^*r*'^"«'»»  indictment  being  lai.l  agains 
rfi^'J  H<fi^       °^-  ^^^,  P'*^?°P«  offences  be  charged  with  and  runished  a 
Kaving  been  prroiom/u  convicted  of  the  offeflce  of  the  third  of  Wusr 

ofASSSrfnr^th^'l^'.''"    'Vi"  ^  n«ft  instance,  prosecuted,  aft    the^thd 
'^Ln^f^   •  °'  ^u  ^'^'^^  °^  "•«  ""*  °'  August  and  convicted  of  such  W     ■ 
'  Sr'iJ^^'  "".*•'?  '^•""'  f  ^"8"»*'  •'^  <^nnSt  upon  a  subs^JuenMndic  Jen 
being  laid  against,  him,  for  either  of  the  offendes  of  the  Mcond  or  th  rTof 
t^!^^i^  charged  with  and  punished  as  having  CnprSlycMucted 
?n  ^m^H?"'"'  "^  ""^  "'**  °'  ^"8"*'  •  '»>«  Pnnciple  upon  whi^h  I^  X^S     ' 
^^Z  "ZnZ  P,"'"«»"°«°' for  the  r^peliUonrSr  an  offence  bel^g^thi    no 
^""  *'"'  offender,  has  committed  the  offence  more  than  once,  but  becaiise 


^>M 


£ 


-- — ..—^ — ,  .^Jm-- m...Jssi. 


■*l"5?''fl 


irtbe  prisoner  is  found       •!»  o'*""  ">  eviJence.  (?) 

be  Acquitted  o/thewhoKhT"*""-  '^  «""  '•«cog2ed'',°Th:f L"'"  •^*«'.'°«'">» 
whole  charge  is  a  felony  an^^^*'  ""'"""eh  as.  uS' Se  k-I"  k"' "'"^ '" 
whidi  iiy  the  Eniriiah  a^?  •     ^  "*""«'  be  convicterfi  mii.  **"8''8'>  Act  the 
after  suchacquuS    hA"'  ',V  "'^demeanor ? (3   itfhn^th^'^.  ^'^ '''«  ""9nng 
uttering,  meX  and  !hS?"i'*' ""<*«'•  the  Engl  sh  Act    h„*V' ^^  ''«W'that 

conviction,  the  verd  ct^;' li*"®.  Prosecution  were^o  faiHn  «"  'P'*^''  autrefois 
Art.  675  p.;,,.,  ^«^^"='  -"'I  stand  good  as  to  the^olf^VS?  ^J^.P^^^^^^^^ 


PART     XXXVl'. 

ADVBI^I^C,  COUNTERFEIT  MONEY.  V 

means  a'ny  V^'oK  counSS."  "  «**"°terfeit  token  of  value  " 

(I)  Lambe  v.  HalJ  *  Uau  b~73 "— —  ' 
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or  giving  6r  purporting  to  give,  either  directly  or  indirectly^nfor- 
.  mation  where,  how,  of  whom,  or  by  what  means  any  countbrfeit 
token  of  value,  or  what  purports  to  be  a  counterfeit  token  of  value, 
may  be  procured  or  had  ;  or 

(6.)  porchases,  exchanges,  accepts,  takes  possession  of  or  in  any 
way  uses,  or  offers  to  purchase,  exchange,  accept,  take  possession  of 
or  in  any  way  use,  or  negotiates  or  offers  to  negotiate  with  a  view 
of  purchasing  or  obtaining  or  using  any  such  counterfeit  token  of 
value,  or  what  purports  so  to  be ;  or 

(c.)  in  executing,  operating,  promoting  or  carrying  on  any  scheme 
or  device  to  defhiud,by  the  use  or  by  means  of  any  papers,  wrilipgjj, 
letters,  circulars  or  written  or  printed  matters  concerning  the  offerjng 
fo^  sale,  loan,  gift,  distribution  or  exchange  of  counterfeit  tokens  of 
value,  uses  any  fictitious,  false  or  assumed  name  or  address,  or  any 
name  or  address  other  than  his  own  right,  proper  and  lawful 

,  name  :  or 

'        .  -^ 

(d.)  in  the  execution,  operating,  promoting  or  canprin^  on,  of  any 
scheme  oi;  device  offering  for  sate,  loan,  gift  or  distribution,  or  pur- 
porting to  offer  for  sale,  loan,  gift  or  distribution,  or  giving  or  pur- 
porting to  give  information,  directly  or  indirectly,  where,  how,  of 
whom  or  by  what  means  any  counterfeit  token  of  value  may  be 
obtained  or  nad,  knowingly  receives  or  takes  from  the  mails,  or  from 
thop^t  office,  any  letter  or  package  addresled  to  any  such  fictitious 
false  or  assumed  name  or  address,  or  name  other  than  his  own  right, 
proper  or  lawful  name.     51  Y.,  c.  40,  ss.  2  and  3. 

As  to  pritnd  facie  evidence  of  the  fraudulent  character  of  any  letter  dircular 
or  paper  relating  to  q,olinterfeit  tokens,  see  article  693,  post. 


PART     XXXVII. 


mischief; 


^^       "  Part  XXXIV  (1)  is  founded  on  the  provisions  of  24  &  25  Vict. 
S'  0.  9*1,  in  which  the  word  malieioualy  very  frequently  occurs. 

y        '„'      •  "  Section  381  (2)  is  meant  to  give  what  we.  believe  to  be  the  legal 

eftieot  of  that  word.    The  first  portion  of  the  section  is  intendec)  to 

v^    4B  *  .  meet  such  state  of  facts  as  that  in  the  case  of  JReg.  y.  Child,  |3),  where 

..     '  a  man, — who,  out  of  malice  to  a  fellow  lodger,  made  a  bonfire  of  her 

ftimiture  on  the  floor  of  her  room,  not  meaning  that  his  landloid's 

houae  should  oatoh  fire, — escaped  punishment. 

— ' > ■ 

(1)  Part  XXXIV  of  the  English  Draft  corresponds  with  part  XXXVII  of  the 
present  Code. 
(?)  Sec.  381  of  the  Bnglish  Draft  corresponds  with  our  article  481. 
|3)  Reg.  V.  Child,  L.  R.,  I  C.C.R.,  307 ;  40  L.  J.  (M.  C.)  127. 


iiiMjSjmii^*ij!v  <i^ti<.  *i:^^U-d'*i^^t  iaU"**!^^^! 


liuj^j.-!  e/i% 


MISCHlEF.-ARgON.         ' 
S„     •^'i-*''/^  *  freeholder  burSJ  ht!  '^°'"ff'''«  burns  hi«owi, 

■  %Ie?:  Tr  ■""  '■"'«  "■s?'™^v."Ltr  "'•■°"""  - 

wWch  h^  kneT:;S7SS;ruI  U  ;^"^'^  ^^  «^«"«^by  an  act 

offendTi'l^tn  tSrS*!'"  f"  '""^^^ ^oa^ythingin  which  th«    ' 
BbaU  not  prevent  hHct  tinman  oS?  "'  '"^'^  ^"^e^lt"  J^'J^  Jf 

ar»|tnd*SbI;i;t^J^^^^^^^  the  indictable  offence  of 

bmldmg  or  structure,  whetCsuch  H  fw'  °  ""'^"'^^  ^''Mr^fo  arty 
completed  or  not,  or  to  any  stick  „,  „"  H"'g'  ^''^^^ion  orstVueturi^ 
or  vegetable  fuel,  or  to  any  mine  or  Inf  **  n^  g'^"^^  «*•  *f  mSal 
tible  substance,  or  to  an/shin  or^^  ^,  ^^^i'  ^^«''  or  other  combus 
or  to  an^  timber  or  materia?  7lZT-'  '^''^*^«'" ^o^PletedTnor 
orrepainnir  or  fit«„»  "7.  __*'^ ?'*««<*  »«  any  shinvard  fn.  k.^i...°*' 


«.o.v.,  c.  lea,  as.  2  to  6,  7,  8  19  2ft  i^    T. 
^  Arson,  at  co,9a.o„  ,aw^  wa^k  f«l  .  '       ''"''  ^^- 

-  ^^e  been  .  »..?!« t-g.^.eo^X^^^ 


ril'^ve  been  an  '^c^^.^tATlflTSZT'' "'  «'°™'""«'"'-"  K 

t  necessary  that  any  flanTttnM  7"  ??."[  "'"'''e  house.  (JJ 

rtfcle,  4«i.  that  a  plr^on  S b"  „uiltv'„?''  '^'    ^^ '«'"'  ''o 
Ininff.  (!//.   if  ha  „.:uv..."     .  "i  "^  Suilty  of  arson  «von  iri.„  u. 
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It  is,  generally,  by  circumstantial  evidence  that  the  wilfully  setting  fire  by  tlie 
defendant  must  be  made  out 

Where  a  bouse  was  robbed  and  burnt,  evidence  of  the  fact  of  the  defendant 
being  found  in  ])os3ession  of  some  of  the  goods,  which  were  in  the  house,  at  the 
time  it  was  burnt,  was  admitted,  as  tending  to  prove  him  guilty  of  the  arson.  ( 1 1 

Where  the  quMtion  is,  whether  the  burning  was  accidental  or  wilful,  evidence 
is  admissible  to  shew  that,  on  another  occasion,  the  defendant  was  in  such  a 
situation  as  to  render  it  probable  that  he  was  then  engaged  in  the  commission 
of  the  like  otfence  against  the  same  property  ;  |V)  or,  that  he  had  previuusly 
occupied  houses  which  had  been  on  lire  and  in  respect  of  which  he  made 
insurance  claims  and  got  paid ;  (3)  but  bn  ^  charge  of  arson,  where  the  question 
was  as  to  the  identity  of  the  prisoner,  evidence  that,  a  few  days  previous  to  Uie 
lire  in  question,  another  building  of  the  prosecutor's  was  on  fire,  and  that  the 
prisoner  was  then  standing  by  with  a  demeanor  which  shewed  indill'erence  or 
gratitication,  was  rejected.  (4) 

An  unfinished  house,  of  which  all  the  walls,  external  and  internal,  are  built 
and  finished,  the  roof  on,  and  completed,  the  flooring  of  a  considerable  part  laid, 
and  the  internal  walls  and  ceilings  prepared  for  plastering,  was  field  to  be  a 
<  building."  (5)  . 

It  will  be  seen,  that,  article  48^  covers  any  buildjng  or  structure  whatever, 
whether  completed  or  not ;  and,  therefore,  the  distinction^  formerly  existing,  as 
shewn  by  a*number  of  cases  cited  in  Archbold,  (6)  in  regard  to  the  description 
of  the.  building,  or  its  state  of  completeness  or  incompleteness,  are  no  longer 
material. 

When  a  person  is  charged  with  setting  lire  to  his  own  house,  the  intent  to 
defraud,— which,  according  to  article  431,  clause  3,  is  an  essential  Ingredient  of 
tlie  offence, — carfnot  be  inferred  from  the  act  itself,  but  must  be  proved  liy 
other  evidence.  Where,  therefore,  a  defendant  was  charged  with  arson  with  intent 
to  defraud  an  insurance  company ,and  a  sulBcient  notice  to  produce  the  insurance 
policy  had  not  been  given,  it  was  held  that  secondary  evidence  of  it  could  not 
be  given,  and,  that,  there  being  no  other  evidence  of  the  insurance,  the 
defendant  must  be  acquitted.  (7) 

Where,  on  a  trial  for  arson,  with  intent  to  d^flraud  an  insurance  oOice,  na 
policy  of  insurance  was  produced,  and  the  only  evidence  of  the  existence  of  the 
msurance  was  the  testimony  of  the  insurance  company's  agent,  who  stated  that 
the  prisoner  came  to  him,  in  May  1867,  about  effecting  an  insurance  on  the 
premises,  the  subject  of  the  alleged  arson,  and  that  on  the  30th  August  1871, 
(about  a  month  before  the  alleged  arson),  the  prisoner  came  again  to  him,  and 
said  he  wisbed  to  renew  his  policy,  and  then  paid  ten  shillings  ;  this  was  held 
to  be  suOicient  evidence  of  the  existence  of  an '  insurance,  inasmuch  as  it  was 
evidence  of  an  admission  by  the  prisoner  thai  there  was  a  policy.  (8) 

In  one  case,  the  counsel  for  the  prosecution  suggested,  as  a  motive  for  the  act, 
the  defendant's  desire  to  realise  the  amount  of  an  insurance  which  she  had  upon 
her  goods;  and, upon  evidence  being  tendered  to  shew  that  she  was  in  easy 
circumstances,  so  as  to  negative  the  suggested  motive,  it  was  admitted,  (yj 

A  quantity  of  straw,  packed  on  a  lurry,  in  course  of  transmission  to  market, 
and  left  fqr  the  night  in  an  inn-yard,  was  held  not  to  be  a  stack  of  straw.  1 10) 

(1)  R.  V.  Hickman,  2  East,  P.  C,  1035. 

(2)  H.  V.  Dossett,  2  C.  A  K.  306. 

(3)  R.  V.  Gray.  4  F.  &  F.  1102  ;  and  R.  v.  Yoke,  R.  &  H.  531. 

(4)  R.  V.  Harris,  4  F.  A  P.  342. 

(5)  R.  T.  Manning,  L.  R.,  I  G.  C.  R.,  338  ;  41  L.  J.  (M.  Cj,  II. 

(6)  Arch.  Cr.  PI.  4  Bv.  21  Bd.  pp.  590,  501. 

(7)  R.  v.  Kitson,  Dears.  187  ;  22  L.  J.  (M.  C.)  118. 

(8)  R.  v.  Newboult,  L.  R.,  I  C.  C.  R.,  344  ;  41  L.  J.  (M.  C),  63. 

(9)  R.  v.  Grant,  4  F.  A  P.  322. 

(10)  R.  V.  Satohwell,  L.  R  ,  2  C.  G.  R..  21  ;  42  L.  J.  (M.  C.)  63^ 


SETTING   FIRE   TO  CROPS, 


ETO. 


lighted  match  heJd^vh.w"*  ^?™^  ''"'n.  and.  while  ho  w^T^"^  ^P'^'^  were 
from  the  cask  teDn«7h„"?;  """"^  '"  <=ontaJt  with  the  sr^rit«„K?'ff'"8  ''cask,  a 

able  offence  and  liable  to  fou^TvlS*^^  l^^Jsg-^lty  of^n  indict- 
attempte  toset  ffre  to  anvth^nT^  ™  '°*P^«>"ment,  who  wilS 
section,  or  who  wiIf.,lKr  „  /  ?*"^  mentioned  in  the  last   —T  !."'^ 

«W.  Bwr^  on.  fa  ™iu»  „,       .  ,  ■   '    "''  ^  >8  and  ,2. 

»w«yea«Mmfrta„„m^„,'4™  "jj  "*»Me  offence  and  liable  ,„ 

A  defendant,  who  set  flr«  f  a  « 
Mgu-lty  of  an  indiotabkoffen^  and^Tin^r*/  *"•'  •*•— Eveiy  oho 

(*)«v.Two^UGox,327;, 
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of  cutting  tiitiber,  or  on  private  property,  on  any  creek  or  river,  or 
rollway,  beach  or  wharf,  so  th^t  the  same  is  injured  or  destroyed. 

2,  The  magistrate  investigating  any  sach- charge  may^in  his  (lisr 
cretion,  if  the  consequence^  have  not  been  serious,  dispose  of  the 
matter  summarily,  without  sending  the  offender  for  trial,  by  impos- 
ing a^ne  not  exceeding  fifty  dollars,  and  in  default  of  payment,  by 
the  committal  of  the  offender  to  prison  for  any  term  not  exceetling 
six  months,  with  or  without  hara  labour.     R.SC.,  c.  168,  s.  11. 

AST.  Thrwito  t*  bam. — Every  one  is  guilty  of  an '  indictable 
offence  and  liable  to  ten  years''  imprisonment  who  sendi^  delivers  6r 
utters,  or  directly  or  indirectly  causes  to  be  received,  knowing  the 
^  contents  thereof,  any  letter  or  writing  threatening  to  burn  or  des- 
troy any  building,  or  any  rick  or  stack  of  grain  hay  or  straw  or 
other  agricultural  produce,  or  any  grain,  hay,  or  straw,  or  other  agri- 
cultural produce  in  or  under  any  building,  or  any  ship  or  vessel. 
RS.C.,  c.  173,  s.  8.  • 

As  to  threats  to  murder,  see  article  233,  an{«.  See,  also,  articles  403-0,  nml 
notes  and  authorities  at  pp.  349-354,  anle,  as  tb  threatening  letters  and  othiT 
Ihreats 

Clause  2  or  article  959  provides  that,  upon  complaint  by  any  person,  that,  m 

account  of  threats  or  on  any  other  account,  the  complainant  is,  on  reasonable 

grounds,  afraid  that  his  ppperty  will  beset  fire  to,  the  justice i hearing  tlie 

<    complaint  may  require  the  person^  who  has  made  the  threats,  to  give  security 

to  keep  the  peace  . 

^  41SS«  PIi»elii|r  or  throwlas  •zplonlvea  wltk  !■!«■*  t*  damitge  or 
%M«i>«y  luiytUB*. — Every  one  ia  guilty  of  an  indictable  offence  and 
liable  to  fonrteen  years'  imprisonment  who  wilfully  places  or  throws 
any  explosive  substance  into  or  near  any  building  or  ship  with  intent 
to  destroy  or  damage  the  same  or  any  machinery,  working  tools,  or 
chattels  whatever,  whether  or  not  any  explosion  takes  place.  R.S.C., 
c.  168,  ss.  14  and  49. 

For  definition  of"  explosive  subslance,"  see  article  3  (t),  anle,  p.  3. 

Where  a  prisoner  was  indicted  for  throwing  gun  powder  against  a  house  and 
the  evidence  was  that  the  prisoner  had  thrown  against  the  house  a  bottle 
containing  gun|H)wder,  and  that  there  was  a  fuse  in  the  neck  of  the  buttle, 
Kully,  C.  B  ,  ruled  that,  unless  the  fuse  was  lighted  at  the  time  the  bottle  was 
thrown  against  the  house,  the  offence  was  not  made  out.  His  Lordship  said 
that "  if  any  brflly  mrt^ly  threw  a  bottle  containing  gunpowder,  that  would  not 
lie  suflicient :  for  if  th%  liise  was  not  lighted,  it  could  not  cause  an  explosion  and 
it  would  be  merely  throwing  a  bollle  against  a  bouse.  (I) 

489.  Miachicr*aMiiw«7».— Every  one  is  guilty  of  an  indictable 
offence  and-liable  to  five  years'  imprisonment,  who,  in  manner  likely 
to  cause  danger  to  valuable  property,  toithout  endangering  life  or 
person, — 

(a.)  places  any  obstruction  upon  any  railway,  or  takes  up,  removes, 
'  displaces,  breaks  or  injures  any  rail,  sleeper  on«ther  matter  or  thing 
belonging  to  any  raimay  ;  oi; 

1 1 )  R.  V.  Hheppard,  1 1  Cox*.  302. 


•/-• 
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489 

y£ifT  ^^  *^^-«  ^"^'h-g  ^t^an  engfne  o/  other  .Uway 

.      W  ma^es  any  fa,,e  signal  on  or  „ea,  an3.  railway ;  or 

.)  -^fally  o.its  to  do  any  act  which  it  is  h^^  'dut;  to  do  •  or         ' 
f/0  does  any  other  unlawful  act.    •  ^J  w  do ,  or 

'<'<^'^i^"ZnZut^^^^^  mentioned,  with 

;  0. 168, 88.  37  and  38.    >  ^    '     !    '^'^  ***  imprisonment  for  life.  R  s.c!l  " 

8onment,.who,  by  any  act  or  wilful  omiSsiinnW  ^'^^  >'«^'^'  imp'n- 
or  causes  to  be  obstructed  or  inten-uZd    fi!  ''*'«''•»«*«  or  interrupts 
nance  or  free  use  of  any  milwTy  ^aCVrAr"'*?'"*'""'  "ainS 

?' *'»>°«.»PP?rtidning-'the™to^or(;niS2  .k""^^-  ^^  ^^^  ™««er 
168, 88.  38  and  39.  connected  therewith.    R.S.C.    c 

pHSntaTJTdSSre  rveT«r  S?"'^  "•«  P«--  or  an  Acl  of 
tut  not  yet  used  for  that  purpo^"lZllVL^''Z°^^'^.^y^''<^'^^^^^^ 
workmen,  is  within  the  above  article   (I,    ^     '  "'^  ^''""Ke  of  materkl^S 

of  sec  36  Of  24-25  Vic .  0.  97"  S'rsttrSa^^^^^^^^ 
Where  a  defendant,  by  holding  .m  i.-«    -u,  -  *'  ""^  ""'"'e  190.  (2, , 

A  W,  po.<.  as  to  other  mischieffto  Railwlyy ''"  '"'""^''y-  <j)    «8el  arS  l^  ' 

gniJty(rfa?off^cS*a'rd*KSlI*?nT.t!^*''*"'^'^~^^^^    one  is 

?«SrJi"g  twenty  dolllS^Je/andSe^r'^^^^^  to  aVnly 
or  hqi^nj  so  destroyed  or  dama^  or  f^  *'*®  ''*'"«  of  the  k(^ 
wth or  without  haidTabonr  'S^i;;'th^;E:^o»th'8  imprisonlTt, 


I  1^, 


'^ 


(I)  fi.  V.  Bradford.  Bell  'Mh  ■  <>u  1    ?'~7^ — 7 — — 

2|  fi.  V.  Hadfleld  L  R    f  r  ^^tL^^-  ^■^^' 

I*)  fi.  V.  Brownell,  26  N.  B.  R.  579  .Vttg  "^icf  '^•''  **=^- 
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.  witjb  intent  to  steal  or  otherwise  unlawfully  to  obtain  or  to  injure  the 
contents,  or  any  part  thereof ;  or  , 

(ft.)  -unlawfully  drinks  or  wilfully  spills  or  allows  to/Tun  to  waste 
any  such  .liquors,  or  any  part  thereof.  R.S.C.,c./38js.  62  ;  51  vZ 
c.  29,8. 297.  ■  '  / 

492.  InjnrlM  to  elcetrle  tel«KM»pbs,  *c.  —  EVery  one  is  guilt^  of 
an  indictable  offence  and  liable  to  two  years'  imprisonment  /Cvbo 
wilfully*—, 

(a.)  destroys,  removes  or  damages  anything  which  forms  part  of, 
oris  used  or  employed  in  or  about  any  electric  op  magnetic  telegraph, 
electric  light,  telephone  of-  fire-alarm,  or  i^  the  womng  thei/eof,  or 
for  the  transmission  of  electricity  for  other  lawful  purposes  ;/or 

(6.)  prevents'  or  obstructs  the  sending,  oonveyanoe  or  delivery  of 
any  communication  bf  arty  such  telegraph,  telephone  or  fire-alarm, 
or  the  transmission  of  electricity  for  any  such  electric  light  or  for 
any  such  purpose  as  aforesfAd. 

2.  Every  (One  who  wilfully,  by  any  overt  act,  attempts  to  commit 
any  such  offence  is  guilty  of  an  offenqe  and  liable,  on  summarj' 
conviction,  to  a  penalty  not  exceeding  fifty  dollars,  or  to  three 
months'  imprisonment  with  or  without  hard  labour.  RS.C,  c.  168, 
ss.  40  and  41. 

49S*  wnekinK. — Every  one  is  guilty  of  an  indictable  offence  and 
liable  to  imprisonment  for  life  who  wilfully — 

(a.)  casts  away  or/destroys  any  ship,  whether  complete  or  unfin- 
ished ;  or 

(b.)  does  any  act  tending  to  the  immediate  loss  or  destruction  of 
any  ship  in  distress/;  or 

(c.)  interferes  with  any  marine  signal,  or  exhibits  any  false  signal, 
with  intent  to  bring  a  ship  or  boat  into  danger.  B.S.G.,  c.  168,88.  46 
'and  61. 

494*  Every  one  is  guilty  of  an  indictable  offence,  and  liable  to 
fourteen  years'  imprisonment,  who  attempts  to  cast  away  or  destroy 
any  ship,  whether  complete  or  unfinishea.    RS.C.,  c.  168,  s  48. 

4tt9«  IatorllBrla|r  wl«linMi4aestsMte,ba*jw, etc -Every  one    is 

guilty  of  an  indictable  offence  and  liable  to  seven  years'  impnson- 
ment  who  wilfUlIy  alters,  removes  or  conceals,  or  attempts  to  alter, 
remove  or  conceal,  any  signal,  buoy  or  other  sea  mark  used  for  the 
purposes  of  navigation. 

2.  Every  one  who  makes  fast  any  vessel  or  boat  to  any  such  signal, 
buoy,  or  sea  mark  is  liable,  on  summary  conviction,  to  a  penalty  not 
exceeding  ten  dollars,  and,  in  default  of  payment,  to  one  month's  im- 
prisonment   B.S.C.,  c.  168,  88.  62  and  63.. 

499«  rMv«*tlH*Mivlac*fwrMkMl  vMiacUittr  wreck. —  Every  one 
ie  guilty  of  an  indictable  offence  and  liable  to  seven  years'  imprison- 
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.  orSokt^rof"""^™-' "■•"'»-k«du.™„,cd,  abandons 
(».).ny  p.„K>„  i.  iu  .„de.v„„.  ,„  „,.  ,„,^  ,^ 

•Weoirenc.  .„<|  liable, , on  ^niS^^'';?  guilty  of  an  Set- 

or8aw-log»;or  *  '""*,'»■  ""•""y  raft,  crib  of  timl2i 

olfenoo  .,Kl  liable  to  "'^^?'y?".e  »  guilty  „f  an  indictable 
(a.)  causes  any  water  «o-.i.       . ,  mereoi— 

Kr?T '■^^  ° "^  £,;-*J  «Jg,  any  .pp.„t„,,  build. 

"» «'»«'  damaged  be  complete  oS«   or         °     ^  ""'■  "'»"'" 

{(t)  hinders  (be  worbinv  nf  - J         '  ■ 

/  V  J  wvrKing  01  any  sucb  apnaralna  ■  n.. 

«nect«i  therewith.    K.sS.c?(S'  ravin's^;. '"^  """^  "' ''°^' 

The  mine  may  belaid  »a  fhA^--    _l  '  < 

«■  "»»«'■  »«'y "  «»?  Z  ZSkX*   '  '■^ '-  i«>«»»i«  or  .„d  ,«i„, 
.i^TCaXt"' •'*'*'« -°™ ""-"■ '"'^ M. o..ta  erne,.  ,, 
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4wtt>  Htoektcfii  «»iuiiac4bk«««r  <•  ute,  etc. — Every  one  is  guilty  of 
tlje  indictable  offence  of  mischief  who  wilfully  destroys  or  damages 
any  of  the  property  hereinafter  mentioned,  and  is  liable  to  the  pun- 
ishments hereinafter  specified  :-i— 

-    (A.)  To  Impriaonment  for  life,  if  the  object  damaged  be — 

(a.)  a  dwelling-house,  ship  or  boat,  and  the  damage  be  caused  by 
an  explosion,  and  any  person  be  in  such  dwelling-liouse,  ship  or 
boat ;  and  the  damage  eauset^actual  danger  to  life  ;  or 

(«.)  a  bank,  dyke  or  wall  of  the  Bea,  or  of  any  inland  water,  na- 
tural or  artificial  or  any  wq|^  in,  on,  or  belonging  to  any  port,  har- 
bour, dock  or  inland  Uratel^  natural  or  artificial,  and  the  dama«,'o 
causes  actual  danger  of  inundation  ;  or  . 

(c.)  any  bridge  (whether  over  any  stream  of  water  or  not)  or  any 
viaduQt,  or  aqueduct,  over  or  under  which  bridge,  viaduct  or  aque- 
duct any  highway,  railway  or  canal  passes,  and  the  damage  is  done 
with  intent  and  so  as  to'  render  such  bridge,  viaduct  or  aqueduct,  or  the 
highway,  rajlway  or  canal  passing  over  or  under  the  same,  or  any 
part  thereof,  dangerous  or  impassable  ;  or 

(d.)  a  railway  damaged  with  the  intent  of  rendering  and  so  ju  to 
render  such  railway  dangerous  or  impassable.  ES.C,  c.  168,  S8^^13 
32  and  49  ;  c.  32,  s.  213.  . 

ifi^J  T*  roartaen  jreura' InapHaonmcBtt  if  the  object  damaged   be — 

(a.)  a  ship  in  distress  or  •wrecked,  or  any  goods,  merchandise  or 
articles  belonging  thereto  ;  or 

(6.)  any  cattle  or  the  young  thereof,  and  the  damage  be  caused 
by  killing,  maiming,  poisoning  or  wounding. 

((7.)  *•  ««vea  r*mim'  imprtaeaMeni,  if  the  object  damaged  bo — 

(a.)  a  ship  damaged  with  intent  to  destroy  or  render  useless  such 
ship  ;  or 

(ft.)  a  signal  or  mark  used  for  purposes  of  navigation  ;  or  • 

(c.)  a  bank',  dyke  or  wall  of  the  sea  or  of  any  inland  water  or 
canal,  or  any  materials  fixed- in  the  ground  for  securing  the  same, 
or  any  work  belongling  to  any  port,  harbour,  dock,  or  inland  water 
or  canal^)  or  '• 

(d.)  a  navigable  river  or  canal  damaged  by  interference  with  the 
flood  gates  or  sluices  thereof  or  otherwise,  with  intent  and  so  as  to 
obstruct  the  navigation  thereof ;  or 

(e.)  the  flood  gate  or  sluice  of  any  private  water  with  intent  to 
'e  or  destroy,  or  so  as  to  cause  the  loss  or  destruction  of,  the  fish 
th^ein  ;  or  • 

(/./sA  private  fishery  or  salmon  river  damaged  by  lime  or  other 
noxious^aterial  put  into  the  water  with  intent  to  destroy  fish  then 
being  or  to  b^'put  therein ;  or 
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ordestroyed  ; 

(A)  goods 
render  them  ust 

(i.)  agriculti 
implements,  da 

O')  a  hop  bii 
growing  in  a  V 
and  52. 

(i>.)  T*ave9 

(fl.)  a  tree,  s 

•  ground  or  gard< 

fing-house,  injur 

(ft.)  a  post  let 

(c.)  anystree 
by  authority  oft 
other  mailable  n 

(d.)  anyparc( 
patterns  or  samp 
bnlbs,  roots,  scic 
newspaper,  print( 
oeiDg  a  post  lette: 

(e.)  any  propel 
damage  to  which 
«g«d  by  night  io  t 
23,  38  and  68;  c. 

{E.)    T»«WOy«MU 


1 


\a.)  any  propei 
<lamage  to  which  i 
aged  to  the  value  c 
58;  53V.,c.  37,  e. 

Art.499Ao.).  To  ren 
(wm'ge  to  the  house,  s 
wplosion ;  there  must  ] 
time  ;  and  there  must  i 

Ifthe  means  used  be 
or  boat  at  the  time,  am 
under  clause  D(ei.  if  tt 
(a),  If  committed  in  the 

IHhe  object  damairf 
fi'fson  in  it,  and  no  ac 
B(a);  and  if  it  be  a  Shi 
lP*8on  in  it,  and  no  a( 
«lause  G  (a),  provided  il 
useless. 


X. 


,    A 


lA»  4 


,    iJ 


jx->i-»r-" 'J"  •■'  "^  •'■i'''Ti'>-Vf^J*^^-pm 


\ 


MISCHIEF. 


448 


or 


.'i2.r'S^T'„r  ""•''  """••»■"'>  "-'"•>"  o'  pool  cu.  ,h„,„gh 

(.o.;  a  post  letter  bag  or  post  Jetter     or 

other  mailable  matter ;  or         ''®°®™'  *or  the  deposit  of  letters  or 

(«?.)  any  parcel  sent  by  nareel  n««t    „     '        .  ^ 

patterns  or  samples  Of  merchandse  or  S  ^^""^^^  **"•  i*»»ckage  of 
bulbs,   roots,  scions  or  g^fts  or^vM^^A  '''  ^^««^<^«.  «"t«ng8,     : 
newspaper,  printed  pai^orCKr^o^h '**  '^'^^.^^  proceeding 
being  a  post  letter,  sentVmaiP  or  '"*''*'"«  ™*«er,  nS 
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(^.)  T«»w 
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OBIMINjkL  CODE  OF  CANADA. 


/ 


A  person  is  deemed  to  htlve  acted  wilfully,  when  he  has  caused  anything  to 
happen  by  an  act  which  he  knew  would  probably  cause  it,  and  was  reckless 
whether  the  thing  happened  or  not.    (See  article  48 1  ,as(0,) 


WUftillydMtrojriHirwdMMCtac  ■«••■>  river  b»aiui.«t« — (Art.  499,  A  6) 
To  render  an  olTender  liable  under  this  clause,  the  act  done  must  ciiuse  actual 
danger  of  inundation,  that  is  to  say,  that.some  adjoining  land  was  pvit  in  dan"er 
of  being  overflowed.  '  " 

If  the  act  done  causes  no  actual  danger  of  inundation,  the  offence  will  come 
under  clause  C  (c).  • 

"  WUA1II7  tmiwrimg  OT  dMM«iM«  bndKM^  etc.—  (Art.  499,  A  c).  This 
clause  is  to  the  same  effect  as  the  Imperial  statute  sec.  33  of  24-25  Vic,  c  97 
To  render  an  offender  liable  under  it,  the  act  done  must  be  with  intent  anil  so 
as  to  render  the  bridge,  etc.,  or  the  highway,  railway  or  canal  passing  over  or 
under  it,  dangerous  or  impassable. 

The  term  '  ■  triage  "  conveys  the  idea  of  a  passage  by  which  travellers  are 
enabled  to  pass  over  streams  and  other  impediments.  Under  the  common  law 
it  was,  in  general,  *>ssential  that,  to  constitute  it  a  bridge,  the  structure  should 
have  a  footway  and  be  built  across  such  a  stream  of  water,  as  answers  to  the 
description  of  /lumen  vel  cursus  aqux,  tliat  is,  .water  flowing  in  a  channel 
between  banks,  more  or  less  defined.  80  that,  for  instance,  where  the  county 
of  Oxford  was  indicted  for  not  repairing  some  arches  in  a  raised  causeway 
which,  though  built  over  solid  meadow  ground,  was  the  continuation  of  a 
bridge  over  a  river,  the  arches  themselves  being  three  hundred  feet  from  the 
foot  of  the  bridge,  it  was  held  that  there  was  not  sufficient  to  shew  that  these 
arches  were  bridges  such  as  the  county  was  liable  to  repair,  because  they  were 
not  over  a  stream  of  water,  and  it  was  not  found  by  the  jury  either  that  they 
were  erected  at  the  same  time  as  the  river  bridge,  or  that  they  were  erected  for 
the  purpose  of  enabling  the  public  to  pass,  ( I )  • 

Clause  A  (c),  however,  covers  any  bridge,  witelher  over  a  stream  of  water 
or  not. 

WUtally  dMtrojriBv •'  dam«ctBK  e«t«le — (Art.  499  B  b\.  This  clause  is 
to)the  same  effect' as  sec  40  of  the  Imperial  statute,  24-25  Vict.,  c.  97,  except 
that  the  latter  contains  the  vord  maliciously. 

The  act  of  wilfully  destroying  by  killing,  or  of  wilfully  destroying  or  damaging 
by  maiming,  poisoning,  or  wounding,  constitutes  this  offence,  independently  of 
any  intention  to  steal  the  animal  or  any  part  of  it. 

The  kiUing  of  any  cattle  with  intent  to  steal  its  carcase,  skin,  etc.,  is  also 
punishable  by  fourteen  years  imprisonmdM,  by  the  terms  of  articles  307  and  331, 
,on<«,.pnr286  and  305. 

The«xpression,  "  cattle,"  includes  any  horse,  mule,  ass.  swine,  sheep  or  goat, 
as  wefl  as  any  neat  cattle  or  animal  of  the  bovine  species,  and  by  whatever 
technical  or  familiar  name  known,  and  applies  to  on«  animal  aswell  as  to 
many.    (Art.  3  (dj,  ante) 

The  particulor  species  of  cattle  killed,  maimed,  poisoned,  or  wounded,  should 
be  speciUed  in  the  indictment;  (2i  for,  although  article  613  ig)  post,  provides 
that  an  indictment  shall  not  be  deemed  objectionable  or  jnsufncient,  on  the 
ground  that  it  does  not  name  or  describe  with  precision  wy  person  place  or 
thing,  that  article  contains  a  clause  empowering  the  court  to  order  the  prose- 
cutor to  furnish  particulars  ftirther  describing  any  person,  place  or  thing  men- 
tioned in  the  indictment 

(1)  R.  v.  Oxfordshire,  I  B.  4  Ad.  ^89,  297.  See,  also,  R.  v.  Gloucestershire, 
1  C.  &  M.  506  ;  R.  v.  Whitn/yrs  A.  A  E.  69  ;  7  C.  4  P.  208  ;  4  L.  J.  (M.  C.)  86 ; 
R.  v.  Derbyshire,  2  G.  4  D.ffl7  ;  II  L.  J.  (M.  C.)  51. 

(2)  R.  V.  Chalkley,  R.  4  R.  258. 
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the  prisoner  caused  the  dMtW.ir''""'**/*'  killi„gT™  it  was  nr^C^'n?."" 
and  that  he  did  not  intend  yotmfSi'*"®  graiiUcation  ofhi,own  l^.^T'!  '''^ 

.  i^ee  articles  500  and  in?    ««-*       ■ 
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ORIMINAL  CODE  OP  C^NAIU. 


Upon  an  {ncfictment  Tor  breaking  a  threshing  machine,  I*alter90n,  J.^fWwod 
the  prisoner's  counsel  to  asl  whether  the  ipob  had  not  compellxd  sewJftjKsrsons 
tb  Join  them,  and  obliged  each  to  give  a  lilow  with  a  sledge;)ttitimer  to  overy 
machine  that  was  broken  ;  and  he  also  allowed  the  witpawislo  prove  that  th' 
prisoner  had  been  forced  by  the  mob  to  join  them^^HiTuiat  he  had  resolved  to 
escape  pn  the  first  opportunity.  (1)  See  as  to  co«^Bion  by  thr^ts,  article  l'> 
and  comments  thereon  at  pp.  U  end  13,  anl«. 

The  destruction  of  any  part  of  a  tbr«shirig  machine  which  has  been  taken  to 
pieces  and  separated  by  the  owner  is  punishable  under  this  clause  ;  (2)  and  .so 
18  the  destruction  of  a  watBr-wheel  by  which  a  threshing  nfachine  is  worked,  (ii 
Even  if  the  sides  of  the  machine  be  wanting,  without  which  it  wi'|J  only  work 
impaffectly,  it  will  be  within  the  meaning  of  the  above  clause.  (4)  But  it  has 
been  held,  that  where  th«  machine  had  been  taken  to  piecas  and  in  part 
destroyed  by  the  owner,  from  fear,  the  remaining  parts  did'  not  .constitute  a 
machine.  (5) 

It  ft  not  necessary  that  the  damage  doQe  8hoi)ld  be  of  a  permanent  kind 
Therefore,  where  it  w^s  shewn,  upon  an  indiotment  for  damaging  a  steam-engine 
that  the  prisoner  had  screwed  up  parts  of  the  engine,  so  that,  while  so  screwed 
up,  they  would  not  work,  and  that  he  had  reversed  the  plug  of  the  pump  which 
supplied  the  engine  with^^ater,  and  that  the  engine  was  thus  reudored 
temporarily  useless  and  liai^le  to  burst,  but  that  the  prosecutor  discovered  the 
state  of  the  epgine  and  loosened  the  screws  and  properly  replaced  the  plus 
before  any  permanent  damage  was  done.  It  was  held  that  the  prisoner  was 
properly  convicted.  (6) 

And,  where  a  prisoner,  in  company  with  some  other  persons,  unfastened  and 
took  away  a  cftain  part,— called  the  Aa^^ocA,— of  a  machine,  called  a  stocking- 
frame,  without  which  the  frame  was  useless,  blit  did  no  further  ii^ury  either  to 
the  half-jack  or  to  the  frame,  tlyan  the  i^moval  of  the  half-jack,  the  judges  held 
that  this  was  a  dawtging  of  the  frame,  as  K  made  the  frame  imperfect  and 
inoperative.  (7)  '  ^ 

WUfUljr  ««•«*•,!■«  cr  dMiMgMs  iwtm,,^im  •  pSk,mt*>.-{\n.  499 
li  a).  It  has  been  held  that  the  words  "  a<fjoitii^g,  any  dwelling-house  "  im- 
port octtui' con/act,  and,  that  .'therefore,  gm»un4.  sejpraled  from  a  house  by  a 
narrow  walk  and  paling,  wall,  or  gate  is  $««,  within  Ji^elr  meaning.  (8) 

The  amount  of  injury  done  me&ns  lhe^ii^%4i4'  M^lj^  *>ne  to  the  tree,  etc 
itsejf,  and  does  not  extend  to  cnmequfMialnMt^r^^kmng  from  the  act  of  the 
defendant ;  and,  so,  where  the  actual  ibjur)tJ<||Kfite  tree,  etc.,  damaged  by  the 
defendant,  was  less  than  the  value  of  live  dr^|ur8|i(<ta|U  appeared  that  it  woultf 
in  consequence  of  the  damage  done,  be  nec^kry  t«M|&|i  &and  replace  part  of 
aa  old  hedge  at  an  expense  greater  than  five  dolla'rll^Slk^a  held  to  be  insufD- 
cient  (9»  But,  i|  several  trees,  etc.,  be  destroyed  ordannoMi^itt  the  same  time,  ot 
80  continuously  as  to  form  one  transacU'on,  and  the  actual'fnjury  done  td  them 
amounts  in  the  aggregate  to  more  than  live  dollars,  it  will  be  sufficient.  (10) 

-    it  has  been  held  that  one  who  cuts  off  a  portion  of  his  neighbour's  trees  to 
protect  his  own  property  ttom  the  nuisance  caused  by  boys  throwing  stones  at 


|l)  R.  V.  Grutchley,  5  C.  4  P»  133.  , 
(31)  R.  V.  Mackerel,  4  G.  4 1>.  448. 

(3)  R.  V.  Tiaier,  4C.4P.  449 

(4)  fl.  V.  Bartlett,  2  Deacon,  C.  L.  1517. 

(5)  R.  V.  West,  2  Deacon,  C.  J^.  1518. 

(6)  R.  v.  Fisher,  L.  R    1  C.  g.  H.,  7  ;  35  L.  J.  (M.  G.)  57. 

(7)  R.  V.  Tacey,  R.  4  R.  452. 

(8)  H.V.Hodges,  M.AM.  341. 

(9)  R.  V.  Wbiteman,  Dears,  353  ;  23  L.  J.  (M.  C.),  120. 

(10)  R.  V.  Shepherd,  L.  R.,  I  C.G.R.,  1 18  ;  37  L  J.  (M.  G.)  45 ;  Arch.  Cr.  PI.  i 
Bv,  21  Ed.  421,635.  '  ^         i      • 
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th«  blossoms  oh  such    tmna    o„^  . 

As  to  injuries  to  trees  a'U'    «r«-, 
■IdM.  -  Art.  sSg'SVT'Tha  £fff'T**W  •■y  real  op  n*.^.  . 
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(6.)  placed  poison  in  such  a  position  as  to  be  easily  partaken  of 
by  any  such  animal.     RS.C  ,  c.  168,  s.  44. 


See  comments  upon  art.  499  B  (6(  ante,  p.p.  444  and  445: 

See  also'  art,  64,  and  commlnts  at  p.p.  40  and  41,  ante,  as  lo  attempts. 


^ 


501.  Inj|art«s  to  •alHinU».net  heiac  e«ttlie.V^Veiy  one  J8  guilty  of 
an  offence  and  Iluble,  qi\  sumihary  conviction,  to  a  penalty  not 
exceeding  one  hundred  dollars  over  and  above  the  amount.pf  injury 
done,  or  to  throe  months'  impridonroent,  with  oi^.virithout  hard  labour 
who  wilfully  kills,  maims,  wounds,  poisons  or  injures  any  dog,  bird[ 
beast,  or  other  animal,  not  being  cattle,  but  being  either  the  subject 
of  larceny  at  common  law,  or  being  ordinarily  kept  in  a  «tate  of 
confinement,  or  kept  for  any  lawful  purpose. 

2.  Every  one  who,  having  been  convicted  of  any  such  offence, 
afterwar(j|s  commits  any  offence  under  I'this  section,,  is  guilty  of  an 
indietable offence,  and  liable  to  a  fine  or  imprisonment,  or  both,  in  the' 
discretion  of  the  court.     E,S.C.,  c.  168,  s.  45 ;  63,  V.,  c.  37,  s.  16. 

The  impri^nment  ander  clause  2  of  thisarticje  will  he  Ave  years.  (See  art  951 
post). 

See  article  304,  ante,  p:  269,  asto  animals  capable  of  being  stolen  :  and  seb 
also  the  remarks  of  the  Royal  Commissioners,  on  the  subject,  at  p  p.  267  and 
268,  ante.  ." 

'i 

S03«  Tiup«ata  to  tatjave  ^«ue.— Every  one  is  guilty  of  titt  indict-    \j 
.able  offence  and  liable  to  two  years'  imprisonment  who  sends,  delivers 
ot  utters,  or  directly  or  indirectly  causes  to  be  received,  knowing 
the  contents  thereof,  any  letter   or  writing   threatening  to  kill 

maim,  wouiid,  poison;  or  injure  any  cattle.     R.S.C.,  c.  173,"  s.  8.       ' 

.J.  '"  * 

S08«  iaj«riMtopaiikooka,«ie. — Everyone  is  guilty  of  an  in- 
dictable offence  and  liable  to  seven  years'  imprisonment  who  wil- 
fully— 

(a.)  deetroys,  injures  or  obliterates,  or  causes  to  be  destroyed, 
injured  or  obliterated  ;  or 

(6.)  mftkes  or  causes  to  be  made  any  e^are,  addition  of  names  or 
interlineation  of  names  in  or  upon— 

any  writ  Of  election,  or'any  return  to  a  Vrrit  of  election,  or  any 
indentmje;  poll-book,  voters', list,  certificate,  affidavit  or  report,  or 
any  docmnent,  ballot  or  paper  made,  prepared  or  drawn  out  according 
to  any  law  in  regard  to'  Dominion,  provincial.,  municipal  or  civic 
elections.    RS C,  c  168,  s.  86.  ; 

ff04«  I^jMrtM  to  kalMtava.  e**^  hr  udmm^t.-^'Every  ooe  isguilty 

of  an  indictable  offence  and  liable  to  five  years'  imprisonment,  who, 
beiiw  posseoeed  of  any  dwelling-house  or  other  building,  or  part  of  any 
dwelling-house  or  other  building  which  is  built  on  lands  subject  to 
a  mortgage  or  which  is  held  for  any  term  of  years  or  other  lel^ 
term,  or  at  vill,or  held  over  after  the  tennination  of  any  tenancy, 
I  a^  wH^ty  Ai>^  ^  ^^  prejudice  of  the  mortgagee  orjow^r— 
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or  building.  "uiming,  or  part  of  such  dwelling-house 

Astot,^«.offlitures.etc..Wtenants,  see  Article  322,  an^. 

indictaWe'^ffenM  tnd"iiX*to  t^^"^"^  °°^  g^^^lty  of  a„ 
«.?u%  pulls  down,  defaSSterfloT«"  ^'*'*    ''"prisonient   whS 

determne   the  bonnd^ii^ofTn^'i)?!*^!!:*  "'^  P^*«^  t«  °«rk  or 
township,  parish  or  c«her  «i„nicS  &:L\T^X'^^^  5^"' 

fivf?^«'t7i^^^^^^^^  fence  a„d',iable  to 

Tdound,  land  mark   Dostm.^^f-'^.*'*^' alters  or  removes  an  v 

-  surveyor  to  mark 'anTfi.^tTl'nT'  ^""^""^  P''"^  ^  ™any  ffi 
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J^'  iplS';S?ro?h^^^^^^^^^^  ope^tipn,"-^' ' 

^  c^remiy  replaces  them  St^^^^riC^^'  Sl'^  ^^>^r 
fUSiw    .  "■'jy^.,  c.  10.8,  8.  57. 
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not  exceeding  twenty-five  dollars  over  and  above  the  amount  of  the 
injury  done,  or  to  two  months'  imprisonment  with  or  without  hard 
■  labour,  who  wilfully  destroys  or  damages  the  whole  or  any  part  of 
any  tree,  sapling  or  shrub,  or  any  underwood,  wheresoever  the  same 
is  growirig,  the  injury  dbne  being  to  the  amount  of  twenty-five  cents 
at  the  least.  ■  . ' 

2.  Every  one  who,  having  been  convicted  of  any  such  ofience, 
afterwards  commits  any  such  ofience  is  liable,  on  summary  convic- 
tion, to  a  penalty  not  exceeding  fifty  dollars  over  and  above  the 
amount  of  the  injury  done,  or  to  four  months'  imprisonment  with 
hard  labour. 

3.  Everyone  who,  having  been  twice  convicted  of  any  such  off'ence 
afterwards  commits  any  such  ofience,  is  guilty  of  an  indictable  ofience 
and  liable  to  two  years'  imprisonment.    E.S.C.,  c.  168,  s.  24. 

See  comments  under  Article  478,  ante,  p  432,  as  to  second  offences. 

ti99m  Injuries  to  vccetMl^le  prodnetloBs  gwowlug  In  cardens,  or> 
«k«rda,  •!•»— Every  one  is  guilty  of  an  offence  and  liable,  on  eum- 
mary  conviction,  to  a  penalty  not  exceeding  twenty  doUai-sover  and 
i^bove  the  amount  of  the  injury  done,  or  tp  three  months'  imprison- 
laent  with  or  without  hard  laliour,  who  wt7/u/2y  destroys,  or  damages 
witlyintent  to  destroy,  any  vegetable  p]\)duotion  growing  in  any 
garden,  orchard,  nursery  ground,  house,  hot-house,  green-house  or 
conservatory.  .-fx  - 

2.  Every  one  who,  having^^^een  convicted  of  any  such  offence, 
afterwards  commits  any  such  offence  is  guilty  of  an  indictable  offence,' 
and  liable  to  two  yeai-s'  imprisonment.    E.S.C.,  c.  168,  s.  25. 

See  Article  478  and  comments,  as  to  second  offences,  at  p.  432,  ante. 

910«  I^farlM  ««  enltlvatHI  (vota  »Bd  pUial*  not  vrowlnir  !■  • 
■■vdca,  etc. — Every  one  is  guilty  of  an  offence  and  liable,  on  sum- 
mary conviction,  to  a  penalty  not  exceeding  five  dollars  over  and 
above  the  amount  of  the  injury  done,  or  to  one  month's  imprison- 
ment with  or  without  hard  lalSour,  who  t0t7/u//y  destroys,  or  damages 
with  intent  to  destroy,  any  cultivated  root  or  plant  used  for  the 
food  of  man  or  beaat,  or  for  medicine,  or  for  distuling,  or  for  dyeing, 
or  for  or  in  the  course  of  any  manuf&ctare,  and  growing  in  any 
pjand,  open  or  inclosed,  not  being  a  ^ar<2en,  orchard  or  nursery  ground. 

2,  Every  one  who,  having  been  convicted  of  any  such  offence, 
afterwards  commits  any  cnich  offence  is  liable,  on  summary  conviction, 
to  three  months'  imprisonment  with  hard  labour  R.S.O.,  c.  168,  e.  26. 

See  comments  under  Art.  478,  ante,  p.  432,  as  to  second  offences. 

SI  1*  amjmwim  ■•«  oth^rwia*  pi«YMa4i  for. — Every  one  who  wilfully 

commits  any  damage,  injury  or  spoil  to  or  upon  any  real  or  personal 
property  «iuier  corporeal  or  incorporeal,  and  either  of  a  public  or 
private  naCure,  for  which  no  punishment  ia  hereinbefore  provided^ 
IB  guilty  of  an  offence  and  liable,  on  samioary  oonviotion,  to.  a  yten- 
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f^V^^^}^on\r,\,^CS^^XVtS\'^  to  be  a  reasonable 
^t  mentioned  sum  of  money  ehinnJhi^!.  "^  committed.-which 
be  paid  to  the  person  aggrieved  .  "..f^  «/P"vate  property, 
together  with  thVcosts,  if  Sde^  'a,A  nJ  '"^J'tfums  of  money' 
after  the  conviction,  or  withia  sS  nl;^  ^Tk  '  ?*^^''  immediately 
of  the  conviedon  ap^ints  the  iSsticSmfr '  *^' J"?*'^'  "*  t^«  *!»« 
imprisoned  far  anjJCm  not  exceSw?^^  *^T  ***«  ^^^^n^er  to  be. 
hard  labour.  "^  °^  exceeding  two  months,  with  or  without 

2.  Nothing  herein  extends  to—  ^ 

See  cpmoients  unVcIause  D  (« ,  of  Article  499,  anle,^.  447.        ' 
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PAET    X^XVIII. 
CRUE1#Y  TO  ANIMALS. 

^^^S^of'^ZT^o^l^'Jl:^  ^""^  '-^^«'  -  -mmary" 

™gf  fydo'la™.  or  to  '^Tr^on^,^  Cso^^  Pf"*'-*^.  "-^^  «^^ 
hard  labour,  or  to  both,  who-  ••»Pn«onment,  with  or  without 

.b?i::eS^rtV/ee'^'^^^^^  binds,  illtreata, 
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whenever  the  animal  is  subjected  to  unnecessary  pain  or  sutTering.  But  the  mere  ^ 
infliction  of  some  bqdily  pain  will  not,  of  itself,  constitute  l{^  offence.  There 
must  he  not  only  some  ill-usage,  from  which  the  animal  suffers,  but  ^he  Hl- 
usage  must  be  without  any  necessity,  actually  exisling  »or  honestly  believed  to 
exist.  ( I )  If  there  be  a  necessity  for  it,  or  a  reasonat^le  ground  for  believing  that 
there  is  a  neceitsity  for  it,  there  will  be  no  offence.  The  most  common  case  tu 
yhich  the  law  would  apply  is  that  in 'which  an  animal  is  cruelly  beaten  ur 
tortured  for  the  mere  purpose  of  causing  pain,  offer  the  gratification  of  a  mali-  • 
gnant  or  vindictive  temper ;  although  other  cages  may  be  suggested,  wliictf 
would  be  within  the  meaning  of  the  law.  '1  hus,  cruel  and  unnecessary  beating 
or  torture  in  training  or  correcting  an  intractable  animal;  min  jnllicted  in 
wanton  or  reckless  disregard  of  the  sufferingaiit  occasioned,  ana  so  excessive  in 
degree  as  to  be  qruel ;  torture  inflicted  by  mere  inattention  and  criminal  in- 
diilerence  to  t|ie, agony  resulting  from  it,  as  in  the*  case  of,  an  ataimal  coniinid- 
and  left  to  perish  from  starvation,  would  undoubtedly  be  punishable. 

The  mere  in^nvenience  and  discomfort  attendant  upon  the  transporting  of 
animals  from  one  place  to  another,  by  rail  or  by  water,  does  not  constitute 
cruelty.  And  a  surgeon  who  performs,  upon  an  animal,  some  operation  which 
he  honestly  believes  to  he  of  benefit  to  the  animal,  will  be  guilty  of  no  offence, 
un  derthe  above  Article,  although  the  performance  of  the  operation  may  cause  the 
animal  severe  pain  and  suffering.  (2). 

Nor  does  tjie  law  interfere  with  the  infliction  of  any  chastisement  which 
may  be  necessary  for  the  training  or  discipline  of  animals ;  but  the  chastisement 
must  not  he  excessive.,    Chastisement  resorted  U^  in  good  faith  and  for  a 
proper  purpose  will  not,  in  general,  be  deemed  excessive ;  but,  if  the  chastise- 
ment is  unduly  severe,  it  may  bfe  taken  into   consideration  by  the  jury  in 
determinirig  whether  or  not  it  was  prompted  by  a  malevolent  spirit,  and  not 
by  a  justifiable  motive.    Chastieement  of  an  animal  is  not^so  restricted  as  that 
which  a  parent  or  a  master  is  entitled  to  exercise  over  his  child  or  his  pupil. 
The  parent  or  master  is  liable  to  punishment,  if.  in  chastising  his  child  or 
his  pupil,  he  exceed  what  is  moderate  and  reasonable ;  but,  in  the  case  of  an 
animal,  there  is  no  liability  for  any  such  excess,  unless  it  be  such  art  excess  as  is 
■  unnecessary  and  wantonly  cruel.    In  an  American  case,  under  a  statute  making 
it'  an  offence  to  "  needlessly  mulilale  or  kill  any  living  creature,"  the  iiroof 
shewed  that  the  defendant  had,  in  his  own  ccrn-tield,  killed  his  neignlior's  small 
pig,  with  one  blow  of  a  club,  thereby  producing  inunediate  death.  The  pig  with 
others  bad  been  in  the  habit  of  trespassing  in  the  defendant's  corn-field ;  and  the 
defendant  had  repeatedly  requested  its  <;twner  to  pen  it  up  or  keep  it  out  of  the 
field,  which  the  owner  did  for  a  while ;  and  then  she  turned  all  the  pigs  out 
again.    There  were  no  more  circumstances  of  cruelty  than  the  taking  of  life  at 
one  blow.    The  court  refused  the  request  of  the  defendant's  counsel  that  the 
jury  should  be  instructed,  first,  that  a  "  needless  "  killing  meant  a  killing  inm«r»>- 
idle  wantonness,  without  being  in  any  sense  beneficial  or  useful  to  the  accused ; 
second,  that  the  jury  were  to  determine  whether  or  not  it  was  "  needless,"  and. 
that,  for  that  purpose,  they  might  consider  the  facts  of  the  pig  being  found  in 
the  corn-field  and  its  having  baen  frequently  there  before  ;  third,  that  they  must 
find,  before  convicting,  that  there  was  no  necessity  or  cause  whatever  to  kilf  tfa« 
animal;  fourth,  that  if  the  jury  found  that  the  animal  was  destroying  the 
accused's  crops,  and  that  he  had  used  all  reasonable  means  to  pre .  ent  it,  and 
that  the  act  of  killing  did  prevent  it,  they  would  be  warranted  In  finding  that  it 
was  not  needless ;  fifth,  that  the  word  ••  needless  "  related  to  a  wanton  and  cruel 
act,  and  not  to  one  which  was  the  result  of  necessity  or  reasonable  cause ;  and, 
Juci/Wlhat  unless  the  accused  was  guilty  of  wanton  and  needless  acts  of  cruelly 
to  the  pig,  resulting  in  unjustifiable  rain,  they  should  acquit.    But  the  court,  of 
its  own  motion,  told  the  jury  that,  if  the  accused  needlessly  killed  the  pig,  ibey 
should  convict,  notwithstanding  it  may  have  been  trespassing  within  the  com- 
fiald  at  the  time;  and  that  "  'needlessly'  means  without  necessity,  or  unneassa- 
rily,  as  where  one  kills  a  domesticatea  animal  of  another,  either  ita  mere  want- 

(1)  Budge  V.  Parsons,  7  L.  T.  184  ;  tl  W.  R.  4-.>4,  3  Best  &  S.  385  ;  Swan  v. 
Saunders,  Xi  Cox  G.  C.  S6S  ;  SO  L.  J.  (M.  G.)  67  :  44  L.  T.  428. 
(!:)  Com.  V.  Lufkin,  7  Allen,  (Mass.)  579. 
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withm  the  intention  of  the  «ct  rqSZion     t^«  ^  '"^^'  •""  '^'''"°     °°^« 

the  act  has  really  no  bearing  unon  its  rhL  J      '"T'^"'"^"'  O""  "nlawfulnMs  of 
ev;en  though  the  last  clause  haTbeenomfH^'w  "'  '^'j^'-gedr"    It  was  alsollid 
'"  -It^^f  "f  'he  charge  askid  by  theTcu S  fbr  .\""''*  "°'  ''^^^  '="•^1  ^^^^^r 
.  partroularly  impressed  upon  the  iurv  in  «  ™;»       "i.^  *"^  entitled  ip  have  th^n, 
misapprehend/  In  defS  the  wo^rd  .^/i'""  ^T'lV^''.  being  now;  they  S 
view  we  have  taken  of  the  n«if.m  .„  1    *»««'*'«**     the  eourt  said  •  "  Frnm  fhi 

so.e,use^,. object  in  '^e'^^^H^rff^^^^^^^^ 

laiV"  aX'^h^  ?rr  ^shT^i-lirrth'r  "  "-1|-'y  '-'-in^  and  n,uti 
annoyed  by  a  dog,  or  some  otEn  ma    ty^ZTu^  '""^  ''orsoml  timebee^ 
.  ^'•<«king  up  the  nests  of  his  hens  suSthof^  his  premises  at  night,  and 
He  suspected  his  father's  dog  and  had  no  «^.=  •^?'  and  disturl.ing  his  pouUn 

It  Sn  a  bucket  of  slop,  placed  the  latter  in  hi«  ^o-h  'sorrowed  a  steel-trap  set 
In  the  night  the  dog  injured  was  caught  infu?""^^^"'*"'!  "«*  the  trap  toa  t^os^ 
It  lorn  out.  permaneotlj  injurfng  iWhat  it  cm.M?  ^^  »!'« '"ngue  and  a  Jart  oV 

^.ntv  ''t?;' °''"'<1'"8  'hei,ther*'neiShor  'premfses  Thi?"'"''-  .  ''^''  ^^«  ^a  ^ 
guilty.  '-There  can  be  no  doubt  we  thinlr  f  h^  f^  ;<  •''^  accused  was  held  not 
catching,  the  animal,  to  protect  htprooertv 'and  V^  '^"'^S  '°  '"^  "^^Ject  was  by 
depredations,  and  not  for  the  DurMsrnr  itn  r^''^''^  ^'^  premises  from  these 
animal  There  was  no  testimo^nV  %„.  ^i"&fh"f'il'"^^  torture  upon  the 
defendant  was  such  as  was  calculated  or  hUv^  ^'''i''^  *'°P  "^ed  by  the 
awa/from  the  premises  where  hevbeionJ«rfLv..°  I"''®  •*"««  <"•  "'hor  animals 
enclosure.    The  defendant -hid  a  rfftfnmfj?  ^J^  J"^'°'8««  or  within  hs 

"nfEl^wr  '"  5'°f"  «»«h  ■SeansTs'we^  Ksart'L^trr  ''^''^^^  «"« ^ 
"  °  8ht-prowling  dog,  in  the  habit  of  invading  i^-.,!f^     "^  ""."'  purpose.   And  if 
nests  and  sucking  the  okks  wh  Ip  ,n^J.    ^  premises  and  brealuMiin  hpni' 
though  set  by  the^wner  for  tlTat  Duroose"!»:rTi"«'  '«  '=«"ght  inWiVtraD 
we  ard  not  prepared  to  sav  tW  i.  ?«I^f^'  *"*^  ">«"  sii"ers  pain  ^^nltTn^' 

the  n.eaning^f7hrstatuS^^^?e  le Sti-^' r""""^^ "'"'^  Sin 


:""  ■--»■""«  ui  me  siaiut%.\»^^>  WhiiA  tho  aM.n,.„'     -".■'"■""i  ■"umation,  within 


r 


a 


^.'r 


.-.  —  .uicu.iou  10  aeprive  a  man  of  thp  pi<ri,»  \^ .       .     '"""^  protection  it 

and  property  against  the  inlrul"oJ^  n^T  J„p[i.i    P'"°t«?t  himself.  Sfs  prem"ses 

«yorincidentally i„„i^ed  ^^X^XX^Z^^BBB 

J^nS^\!S'Zit:::i's  ratitrv"  •'""--•^ "-  ^^  .>'«'niy 

being  generally,  if  not  always    Minle^     in  r    ^'"^fni/  death  ;  tho  former 

(I)  Grise  V.  Statfc,  3/ Ark.  456  ~~  -~— ■ 

U  Hodge  V.  Stat..  .  1  Lea  (Tenn.)  ,^S,  8.  G.  47  Am.  R.p  ,n. 
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feS'1 


Dodily 
in  the  1 
and  higi 
,#t  the  me(i 


ity,  and  courage,  even  the  pain  w 
er  animals  is  often  disregarded  in 
civilized  people  ;  so,  that  the  ang 
I'sman  who,  as  an  exercise  xjf  skill,  ^' 
«» they  fly^ild  in  the  woodf  is  notlfcrisiden 
essential  on'ects  orthej^w  ia^uesti 

Me  cutti^  ,or  the  ci 
-winning  prw^.^t  exhibitL^ 
ill-treatment  ;'/niand  sq  ikai 


if  cocks  fti^order  t^H^Hhem  for  qbck-flghtrng  or 

^s  held.  Wi^lly.^B  ;to  be  crueky,  abuse, aifd 

arrtinff  of        "     ' 


^  ,  ^  -w^-Tiji    dishorrting  of  cattle,  in  reference  to  wlijth 

Coleridge,  C#,i;^fd,  •'■  Abut»m$tie  animal  means  ^fagantial  paiiiinfli«^B«ll|teon 
it, and  'waficeitary '  meady  tbfit  it j||.inQict^  irltnSut  negl|it;^Mnd'' i^dcr 
the  'woTd^n^etisUi/ '  I  should  iftVt'u^^pUe^ua^       reason jSp'fnp^.  (2) 

i.*bwever,  the  Gourfc^f  <&hi6b  (>Wlllll^Vtlks^rniD? 


(4)   So  it  is  to  plunge 
waiter,  after  it  has  been 


nether  case,  Ifibwever,  the"t!ourlsj|>f 
was  not  .forbidden  by  the  statuMagii 

urpentindl^CKise  and  theo  ^t  il'fn  iir^Js' 
(whigh  if '|)eing  slaughtered),  into  boiling. 
i4^jP||r»8  it  is  dead.  (5)  « 

been  said  that  whenever  the  purposeHSor .which  the  act  is  done  i*io  make 

t  more  serviceable  for  the  use  of^an,  the  law  ought  not  to  be  held 

And,  so,  the  casti»tiou  of  horses  op  ol|ier  animals  or  the  spaying  i)f 

i^.been  held  tiot  to  be  cruelty,  if  doitft  with  reasonable  care  and  skill 

iligh  it  be  a  mistaken  idea  that  it  iatl0m^  them.  (6| '  ' 

In  a  prosecution  for  cruelty,  the  question'^l^fiid  the  accused  intend  to  do  tlie 
«ot  which  caused  the  pain  ?  Thus,  where  thMiccused,  while  hauling  lumber 
«fter  trying  to  get  a  balky  horse  to  pull,  picked' <ip  a  stick,  four  feet  in  length 
)anrt  two  inches  thick,  and  struck  the  horse  on  imt  head  and  instantly  killed  it, 
,  the  court  held  him  guilty  of  cruelly  killing  an  anUlal,  afld  refused  to  enciuire  into 
the  motive  he  had  in  striking  the  blow  namely,  t*inake  the  horse  pull.  (7) 

With  ^gard  to  overdriving,  if  an  injury  be  inflicted,  the  overdriving  must  be 
wanton.  Jf  the  driver,  while  honestly  exercising  his  judgment,  happen  to  err, 
J^e  is  ndJt  guilty.  An  error  of  judgment  is  to  be  distinguished  from  mere  reck- 
lessness'of  consequent:e  or  wilful  cruelty.  (8)  •  c  - 

-  It  must  appear  from  the  evidence  that  the  accused  did  the  act  knowingly. 

Thus,  in  a  colliery,  certain  horses  were  worked,  while  suffering  from  raw 
,  -wounds.  T.  was  the  owner  of  the  colliery,  and  8.  the  certificated  manager,  but 
•  neither  was  proved  to  have  been  present  or  to  have  had  any  notice  or  knowl- 
>9dgeof  the  condition  of  the  horses     They  were  acquitted,  the  court  holding 

that  soma  knowledge  of  the  matter  was  essential  to  the  commission  of  the 

'Crime.  (9) 

*  * 

No  one  can  be  excused  by  shewing  that  he  was  authorized  by  another  to 
inQict  a  cruel  injury.  And,  so,  a  conductor  and  a  street-car  driver  are  liable  for 
over-loading  a  street-car,  even  though  directed  to  do  so  by  a  superior  officer  of 
the  8U«et-car  company.  (10)  '  '   t 


(1)  Murphy  v.  Manning,  L.  H.,  2  Kxch.  Div.  312. 
•  (2)  Ford  V.  Wiley.  L,  ft.,  23  Q.  B.  D.  203. 

(3)  Callaghanv.  Society,  etc.,  II  Cox  G.C.  101 
14  L.  R.  (Irishi  174  ;  15  Cox,  C.C.  516 
State  V.  Branner,  1 1 1  Ind.  98 
Davis  V.  8oc.  for  Prev.,of  cruelty,  16  Ai 
Lewis  V  Fermer.  L.  R.  18  Q.  B.  D. '~~ 
ate  v.  Uackfath,  20  Mo.  A 
pm.  V.  Wood  1 1 1  Maso.  401 
nail  V.  Warr,  47  J.  P.  20  ;  Peo: 
l>^ople  v.  Tinsdaltf,  10  Abb.  (N 

/  ' 


McArgle, 


V     Cruelty  usuall 

may  arise  ffom  ( 

in  great  pain  am 

instance,  is  fatal 

on  the  pasturage 

order  to  support 

•  it  to  b«|  tortured, 

where  the  owner 

them,  to  ship  a 

afterward,  at  an 

being  down  on  tl 

of  water,  which  t 

person  shipping  t 

of  water  was  not 


Section  7ofRS 
follows  i^ 

"Everjr  pecn 
offence  shall  be 
moiety  thereof  t 
parish  or  place 
moiety,  with  fu 
for  thS  same,  or 
seems  proper." 

No  prosecution  fi 
commenced  after  tl 
551  (e). 

513.  Kmpib, 

liable,  on'  summa 
penalty  not  excet 
I  with  or  without 

tains  or  keeps  a 
him,  or  allow*^ 
premises  lielongit 

2.  .All  cocks  foi 
such  cock-pit  is,  s 
municipality  in  w 

514.  1V«.«ai«a 

raflwav  company 
""®  i**!  l!P»<y>ver 

Pfwface,  or  from 
^^nd  no  owner  or  II 
%  from  one  proirinfte 
'tfrom  the  QniteFs 


%--"- 


'■i 


KEEPING  COCKPIT. 
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on  iZ^lt±'^!}l^'I^f'^mB  its  ownerV  kL'epS  tumriur"'',?  !!?"«•  '°'- 


order  to  support  Its  Mfe  i^tV  ^°  '"'°"' '"  g-^t  Kn  in "L  eff"i°  ^  "^'^  to  feed 

afterward  at  an  !„.^  '^'^tance,  providing  no  watei  fnn^K*"''  ^•""s  corn  with 
of  water,  which  tZl^S:  ,      ^^.^  P^^on  so  Ondinc  them  ao^„  .^^  "  '^"^s-  three 

See  article  499  clau<m  r  /a  i  o„j 

■  "-^   Sp  ,•      ,    ,  ^   '         "°°"°'°''  «t  pp.  M4  and  445  «„<, 

Section  7  ofRSC    r>   179  ;„  .    '  ,^ «"««. 

'      follow. :.         «-«-^-  -  '".  -  unrepealed.  ,See  Schedule  Two,  postu  and  is  as 

pansh  or  place  in  which  the  offeilwL^'  ^''■'''  ^"'*g«'  townsWp 
moiety,  with  full  costs,  to  the  SrS,^«' •  T'**^'  ^^^  the  otS- 

Hable^Jn^Zm^rrcTn^^^^^^  '«  .g^'ltJ  of  a„  offence  and 

penalty  not  exceediJfiftrdoila«o?t^^^^^  ^^  the  peae?  to  a 

with  or  without  hart  laSur  or  I^KSu'^'^e  "^^^t^^' impSonraent 
teins  or  Iceeps  a  cock-pU  on  '  r^mt^  t'.oT^f  '^""^«'  ies  "S 
l»m,  or  »J,low|^^  cocl£-Bit  to  Eb  bS?^  i!?"^*°^  *<^  «^-  occupied  bv 
premises  feelon^ng  to  o^r  oSuJ^ed  by  h"r^«'  "^'"^'»«d  or  £ept  Z 

'nunicpahty  in  which  such  ci^tt  StSfed""' Al^:^^' V| 

an^r4;|«K*flc<  oOi-om,*he  United   W*     ?*"  ^'^^  province  to 
Pl^ce,  or  from  animaJ^f^TDrovi^a  t .  ^.u***  ^'^  through  anv 
j;:  and  no  owner  or  masSfof  any  vCTL^^^^ 


(3)  Swan  v.  Saunders.  I4  Cox  qJl  Mfi    '  ^  ^Jl; 


;   c'"""  ^-  "avis.  38  L.  T.  360  •  M  V 
(3)  Swan  V.Saunders.  14  d.xCfL'S.ff^ 
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J  ■' 


i    < 
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the  flame  in  any  car,  or  vessel  of  any  description,  for  a  longer  period 
than  twonty-eigBt  hoars  without  unlading  the  same  for  re^t,  water 
and  feeding,  for  a  period  of  at  least  five  consecutive  hours,  unless 
prevent^  from  so  unlading  and  furnishing  water  ai?d  food,  by  storm 
or  other  unavoidable  cause,  or  by  necessary  delay  or  detention  in 
the  crossing  of  tr^ns. 

2.  In  reckoning  the  period  of  confinement,  the  time  during  which 
the  cattle  have  been  confined  without  such  rest,  and  without  the 
furnishing  of  food  and  water,  on  yay  connecting  railway,  or  vessels 
from  which  they  are  received,  whether  in  the  United  States  or  in 
Canada,  shall  be  included. 

3vThe  foregoing  provisions  as  to  cattle  being  unladen  shall,  not 
apply  when  cattle  are  carried  in  any  car  or  vessel  in  which  they  have 
proper  space  and  opportunity  for  rest,  and  proper  food  and  water. 

4.  Cattle  so  unloaded  shall  be  properly  fed  and  watered  during 
such  rest  by  the  owner  or  person  having  the  custody  thereof  or,  in 
case  of  his  default  in  so  doing,  by  the  railway  company,  or  owner  or 
mastfer.of  the  vessel  transporting  the  sapie,  at  the  expense  of  the 
owner  or  person  in  custodyHhereof ;  and  such  company,  owner  or 
master  shall  in  such  case  have  a  lien  upon  such  cattle,  for  food,  care 
and  custody,  furnished,  and  shall  not  be  liable  for  any  detention  of  such 
cattle. 

5.  Where  cattle  are  unladen  from  cars  for  the  purpose.of  receiving 
food,  water  and  rest,  the  railway  company,  then  having  charge  of  the 
cars  in  which  they  have  been  transported,  shall,  except  ,d»ring  a 
period  of  frost,  clear  the  floors  of  such  cars,  and  litter  the  same 
properly  with  clean  sawdust  or  sand,  before  reloading  them  with  live 
stock. 

8.  Every  raifway  company,  or  owner,  or  ijjaster  of  a  vessel,  having 
cattle  in  transit,  or  the  ow^er  or  person  hawfiig  the  custody  of  such 
cattle,  as  aforesaid,  who  knovringly  and  wilfully  fails  to  comply  with 

.  the  foregoing  provisions  of  this  section,  is  liable  for  every  such  failure' 
on  summary  conviction  to  a  penalty  not  exceeding  one  hundred 

/J  dollars.    B.S.C.,  c.  172,  ss.  8,  9,  10  and  11.  ^ 

SrS*  Any  peace  dMcer  or  Qonstable  may,  at  all  times,  enter  any 
premises  where  he  has  reasonable  ground  for  supposing  that  any  car, 
truck  oi:  vehicle,  in  respect  whereof  ahy  company  or  person  has  failed 
to  comphr  with  the  provisions  of  the  next  preceeding  section,  is  to  be  ' 
found,  or  enter  on  board  anv  vessel  in  respect  whereof  he  has  reasop- 
able  ground  for  supposing  that  any  company  or  person  has,  on  any 
occasion,  Iso  failed. 

2.  Every  one  who  refuses  admission  to^duch  peace  oflScer  or 
constable  is  guilty  of  an  offence  and  liable,  on  summary  conviction, 
to  a  penalty,  not  exceeding  twenty  dollars  and  not  less  than  five 
dollars,  and  costs,  and  in  default  of  payment,  to  thiElv  days'  imprison- 
ment.    K.S.C.,  c.  ni,  8.  12.  .  -      ^    ,/ 
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^""^'ToSS^''^-"''  '*«— 


of  trade  is  an  agreeSmT  b^w~*niwo*^mn'I^r^^'"^P*'^*'^ '"  ''^^traint 
»n3;  unlc^l  act  iu  ZtrlTTriT'''  *«  ^«  ^^  Procure 


to  be  done  anl  „„  Sn;.T?"'*^^  ^.''  ^"'^  P^*^ 
^  ttn^azc/^  art  HI  restraint  of  trade. 


A  ^,"*^t?.t™'  comments  on  c 
Article  SCil,  post 


("piracy,  under  Article  394  an,e.  p.  335.   See  also 
wM7«  Wta»t  acts  In  rejl*     •    \_ 

poses  of  a  trade  uniott  arr«o/\,?^**'"*"°*  "■»•"'*«— The  nur- 
reetraint  of  trade,  «„feV«?wUhiKr°  ?"''^'^  *»>«'  theyarTin 
section.    B.S.C..  c.  ISl/s  22    ^^'°T°»^°»'>g<>^- the  next  preceding 

The  expression  "  Trade  Union  "  m  \ 

-ploying  .heir  t?„S'°fl,i Ko  STb^f ".h"""?'"""'  f"  i  p3|";; 


UlForaliMaf  ,|,e„^^  ^^ 


Api-h 


ilttUdEv^;  afBd. 
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,  ctl.  1 1)  ijl  wa6  also  held  that  a  combination  between  worldiien 
rto  hinder  or  prevent  their  master  from  carrying  on  his  business,  by 
means  of  the  worltmen  or  servants  simultaneoujaly  Itreaking  unexpired  contracts 
of  service,  into  which  they  had  entered  with  the  master,  was  also  an  indictable 
«onspJracy,'Botwithstandiug  the.3i  and  35  Vict.,  c.  3'i.  42)  \    " 

The  decision  in  the  case  of  R  v  Bunn  led  to  the  repeal  of  the  34  ft  35  Vict- 
c.  32,  and  to  the  enactment  of  jbe  38  A  39  Vict.  c.  86,  which,  by  section  3> 
declares  that  "  aQ^H|HyB||^nibination  by  two  or  more  persons  to  do  or 
procure  to  be  d(M|M^^lcnirctMRempHi|ion  6r  fUrtheranpe  of  a  trade  dispute 
between  employfers  ana  workmen  shall  not  be  indictable  as  a  conspiracy  if  such 
act  committed  by  one  person  w^uid  not  be  punishable  as  a  crime. 

Under  our  own  law,  as  contained  in  Article  518,  there  can  bene  prosecu%n 
for  conspiracy  in  respect  of  any  act  done  for  the  purpose  of  a  trade  combination^^ 
unless  the  act  itself  is  a  punishable  offence  by  statute. 

See  Articles  523,  524,  525,  526,  as  to  punishable  acts  of  intimidation. 

SIS.  PrMieeattoB  for  eoMspirater. — 'No  pi'OflAcution  shall  be  main- 
tainable against  any  person  for  conspiracy  in  refusing  to  woA  with  iitL 
or  for  any  employer  or  workman,  or  for  doing  any  act  or  causing  y-^ 
any  act  tot  be  done  for  the  purpose  of  a  trade  combination,  unless 
such  act  is  an  offence  punishable  by  statute.    53  V.,  c.  37,  s.  19. 


Where  the  defend^its,  who  were  inembers 
gether  to  injure  a  noh-unionist  workman,  by  d( 


of  a  trade  union,  conspired  to- 
.  deprivin||faim  of  his  employing 
it  was  held  to  be  a  misdemeanor,  and  not  for  the  pu^nSs  of  their  trade  col 
bination,  within  the  meaning  of  the  law.  (3|  ^^ 


lia*  •!  tfKpwtmnianm,  "  tnUle  coMMnaMMi,**  and  "'^et." ' 
"  trade  combination  "  means  any  eombinatipn 


# 


^   SIO.  1 

-^The  expression  _      ^    ^__ 

between  masters  or  workmton  or  other  persons  for  regulating  or  al- 
tering the.  relations  between  any  persons  being  masters  or  workmen, 
or  the  condjlgt  of  any  master  or  workman  in  di^Mn  respect  of  his 
business^,  en$ployment,  or  contract  of  employ  melt  or  service  ;  and 
the  expression  *'  ocf  "  incluc^  a  default,  breach  or  omission.  E.S.C., 
„c.  ITS^s^s.  13^*    '■     ,         ^^      >■    \  .  ■   /*■ 

_^  (2|It  CooaM^MlMu  In  Mstralat  of  trmt: — Every  one  is  guilty  of 
Sn  indictable  offence  and  liable  to  ^  penalty  not  exceeding  fourthou- 
J"  sand  dollars  and  not  less  thin  two  hOndred  dollars,  or  to  two  years'  im- 
-- 'lafcient,  and  if  (incorporation^  liable  ta  a  penalty  not  exceeding 
.thbasand  doUai!^  |^d  not  lesslaai^one'thousand  dollars,  who  con? 


combines,  Agi^b  or  i^^nges  wii 


^- 


■4' 


..any  railway, 
unlawfaHy — 

Ya.)  toui 
nufftcturingj 
<^ty^whicb 


steal 


steaimwat 


ip  person,  or  with 
rtation  company, 


xtfUOl 


Umit  the  ^nltties  for  tranisporling,  producing,  ma- 
storing  or  dealing  in  any  article  or  commo- 
bjdct  of  trade  or  commerce  ;  oi^ 

(ft.)  to  res^eain  or  in^re  trade  or  (sommerce  in  relation  to  any 
sh  article  or  commodity 


or 


4          T 

■     -  3%,. : 

%              '    (I)  R.'v.Bunn,  l2Gox,3l6,339,340,per 
■A      Law8on.ri89l],  2Q.  p.  545). 
sr          ,2)  R.  V.  Bunn,  Id. 

(«)  U.  V.  Gibson,  16  0.  R.  704. 

Brett,  J.,  (dissented  trom  in 

Gibsop  V 

Jfe|:j|  .    -■ 

^-uuK.,  aiiu    lO    ( 

certaiftrproportions  11; 


>t^-y! 


the  price  thereof ;  or  ^"""uoauy,  or  to  unreasonably  enhance 

'^pf^^'t^sx:Jrz  SKiS- '"  '"•  ■>"*'-«'«". 

aach  article  or  commodity  «t'i^tLS^?^        »>■  ""pplyof  an^ 
or  property.    62  V.,  c.  4'  el  '  ■■Konwce  upon  penioi 

advantages  at  their  hands  and  tha  if  I^hi^' h    i.  P^^ons  should  have  certain 

however  small  an  extent  tCf should  lose^aftt^rn'''  T^  °'^"-  ^'"Powner.  o 
derive  from  dealing  with  defendanu  th!  ^,"  ."^?  "^l^^nteges  which  thev  would 

iL^t-ZtS^.r-'^^''^^^-^^— "^^^^ 

JlS'nsl'i^d^^Sf.e^^^^^^  c.4,.and 

Schedule  Two,  posl),  a^Z  SS :  '  ""repealed,  (as  will  be  seen  by 

Save  th»oPtion  to  be  triSi  befo^  f  £  •  ?*  "''  P""*"*  »<^««8«d  shall 

«quent  sitting  of  such  court  or  ai  ZvcJ^t^l^'^'T^  ?*  ^n^  «"*>- 
cQgaes  on  for  trial,  without  the  intervention  nf-  *''*  indictment 
event  of  such  option   beinV  exeSId  ^h«  *  :!"^^'  '"^^  '°  **»« 

thereto  shall  be  regulated  ?f  8^  fa7'i?^  proceedings  subsequent 
&>eedt/  THflh  ActV'     (See.  4.)!^  (5)  ^  ^  applicable  by  "  The 

.  .  ;^  S\^i:^,-y-^V?Jer  this  Act  by  the' 
appeal  in  criminal  matti^ra  i„  n"        ■'•  ^  ^  ^"®  highest  coutt  of 

ater. -rXn  £r^^^^  in^^pe^i^ 

A„oteoftL?;!Sn^S:a»aK^^^^ 

filic  Sic^'3'itUrtoVn'ler/^t^^ ''"''  r  -— ;  a«/iMi„,,    . 
JurposeVf  restraining  tSe  or  tending  tnf^ir  '=T»'i°ation  or  agreliHr  the 
even  although  it  m^not^om^^tXh^^^t''''^  °^ ""^  ""e^'ms  oFffiSuion 
produced'an'y  resuuKSf  t^puScTnTStsr"^'^^"^"'  ha'^SaZ/y 

jSs'S>X'Korsrd'f;Vh7X^^^^^  -the  business 

!!:!^!^^^  trbrc;-b=£" 

^(3|  Sanu  Cl,n.  y.  m.  .  L.  Co.  y.  Hayes.  76  Gal,  3«7  ;  Atcheson  v.  Mallow. 


.y^-'M- 
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■^ 


ing  to  destroy  competition  between  the  severil  lines  engaged  in  the  busiii(>ss 
an*  unlawful.  (I) 

-^1  association  of  Manufacturers  of  wire  cloth,  forme<J  for  the  avowed  purpose 
of  regulating  the  price  of  the  commodity,  each  of  the  members  stipulating,  under 
a  heavy  penalty,  that  he  would  not  sell  at  less  than  a  speciUod  rate,  was  held  to 
be  contrary  to  public  policy,  and  illegal.  (2) 

The  retail  coal  dealers  of  the  City  of  Lockport  formed  an  association  called  tiie 
LockportCoal  Exchange,  the  main  purpose  of  which  was  to  Hx  a  minimum  roUil 
price  of  coal  for  the  city  and  vicinity,  with  the  dpsign  practically  to  compel 
under  prescribed  penalties,  every  eoal  dealer  in  the  city  to  join  it  arid  regulate 
his  business  l)y  its  constitution  and  by-luws,  which  prohibited  soliciting  business 
except  as  provided  therein,  and  the  taking  of  club  orders  of  associated  buyers  at 
reduced  prices,  and  provided  for  keeping  the  retail  price  of  coal  uniform," so  far 
as  practicable,  and  required  a  certain  vote  of  the  association  to  change  the  price  '■ 
The  constitution  ftlso  provided  that  no- price  was  to  bo  made  amounting  to  more 
than  a  fair  and  reasonable  advance'  over  wholesale  rates,  or  more  than  the 
current  prices  of  the  coal  exchanges  at  certain  designated  neighboring  cities 
when  ngured  upon  corresponding  freight  tariffs ;  and  the  retail  price  of  coal 
actually  flj^ed  by  the  association' was  a  fair  price.  <  Held,  on  an  appeal  to  the 
N.  Y.  8upr.  Gt ,  that  as  the  purpose  and  object  of  the  association  had  a  tendency 
to  practically  prevent  competition  in  one  of  the  necessaries  of  life,  it  constituted 
a  combination  in  restraint  of  trade,  and  that  membership  in  such  association 
would  support  a  conviction  on  an  indictment  for  conspiracy  to  commit  acts 
■""-tejurious  to  trade  (3)  '  , 

J^^l*  tviminai  br««efce«  •f  ••■tri»«c — Every  One  is  guilty  of  an 
indictable  offence  and  liable  on  indictment  Or  on  nuniinary  conviction' 
before  two  justices  of  the  peaee,  to  a  penalty  not  exceeding  one 
hundred  dollars  or  to  three  months'  imprisonment,  with  or  without 
Bard  labour,  who —  < 

(a.)  wilfully  broaks  any  cohtract  made  by  him  knowing,  or  having 
reasonable  cause  to  believe,  that  the  probable  conseqwpices  of  his  so 
doing,  either  alone  or  in  combination  with  otl^ors,  will  be^to  endanger 
human  life,  or  to  cause  serious  bodily  injury,  or  to  expbse  valuahl^ 
property,  whether  real  oi-  personal,  to  destruction  or  serious  injury  • 
or       •  :.  >  - 

(ft.)  being,  under  any  contract  made  by  him  with  any  municipal 
corporation  or  authority,  or  with  any  company,  bound,  agreeing  or 
a&suming  to  supply  any  city  or  any  other  place,  or  any  part  thereof, 
with  electric  light  or  power,  gas  or  water,  wilfully  breaks  sueh 
contract  knowing,  or  having  reasonable  cause  to  believe,  that  the 
probable  consequences  of  his  so  doing,  either  alone  or  in  combination 
with  others,  will  be  to  deprive  the  inhabitants  of  that  city. or  place, 
or  part  thereof,  wholly  or  to  a  great  extent,  of  their  supply  of  power[ 
light,  gas  or  water ;  or  . 

(c.)  being  under  any  contract  made  by  him  with  a  railway  com- 
pany, bound,  agreeing  or  assuming  to  carry  Her  Majesty's  mails,  or 
to  carry  passengers  or  freight,  or  with  Her  Majesty,  or  any  one  on 

I —    ■         

(1)  Hooker  v  Vandewater,  4  Den.  (N.  Y.)  349. 

(2)  De  Witt  Wire  Cloth  Co.  v.  New  Jersey  Wire  Cloth  Co.,  14  N,  Y.  Supp. 
Hep.  277.  '  >  fy 

|3i  People  V.  Sheldon  and  others,  8.  C,  47  Alb.  L  J.  185  :  15  Cr.  L.  Mag. 
[1893],  412.  .     fc 


Jj. 


W?«|J"%  '  .  -  V^r  «.;  "-W1W,'%,  ,  ■,  ^^, 
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**!?*? ^^^J^r^j®"*^' '"  connection  with  a  Government  r«!lu, 
which  Her  Majesty's  mails,  or  Da«aen^er«  nr  ftL-  if.     "»"Wtt7  on 
wilfblly  breaks^^ci  contract  knE^^orh«^'*^'**  ""  '''^'"^d, 
that  the  probable  con«equence«  of  S'so  dlT^«•!I'"^^**' ^^ 
combination  with  othe«^will  Z  to  dlj  or  prfCt  Z  t"""-^'  '" 

authority,  or  company,  knowing  or  hlZfrS^ZXliZ^hST 
probable  consequences  of  its  so  doing  will  1,6  to  dem-ivi  tit  ^*^  ^t^ 
t»t8  of  that  city  or  place  or  part  .be^reof  wholly,  X  a    *\.  ^v^^'"  ' 
of  their  supply  of  electric  ligk  or  power,  gas  or  wa^^r  fs  lShl?r*' 
penalty  not  exceeding  one  tlousaad  dollare.  '        "^'®  ***  * 

Jiint's:cTr;;'^L?Esi^'i^^to'^r       -  - 

^ght^  ^Ifull/Laks  anTclrarml'd^V  suS^^^^^^ 
knowing  or  having  reason  to  believA  thuf  thi  J7J^u  T:*"^*^^  '^ompany, 
of  ite  so^dolng  wilf  beri^y™  iej^  th^rt^t  t?^r,r 
motive  engine  or  tender,  or  freight  or  passenger  ?S^rea??n  X 
nuiway,  ,s  hable  to  a  penalty  not  exceeding  ^e  hundred  dollars 

4.  It  is  not  material  whethefr  any  offence  definA^  i„  ♦ko 
committed  from  malice  conceived  ao-ain.^t»l  this  section  is 

¥fte.«*.-Bvery  such  munidLl  cOT^Sn  ,it,lT-r**'***^ 

'     P*y,«h«U  cause  t^  be  posted  up^ttTEricaiw^^^^^^^^  ' 

or  water-works,  or  raui-ay  stations,  i«  the  S^^'J^^J'S  ^^ 
to  such  corporation,  authority  or  wmDanvT!.SH*^' '**''*"/'?? 

mL'^a;?^  ^r^^lSSi':^^^  company  which       ' 

oxoeeding  tweiV^X^CrTdav  dSl' wK'  ^  *  P?*!*^  "^» 
continued.  J^^JT        ^        ^        -  ^"***  ^«^*"J* 


.:;l,::i,,.. 


S'J^ii 


kiJeui«^6SAia<''  >.  "tia^st-oaai.'-    »  c'u 
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si,     ■     »> 


to  three  months  imprisonment  wither  without  hai-d  labour,  who 
wrongfully  and  without  lawful  authority,  with  a  view  to  compel  any' 
other  person  to  abstain  from  doing  anything  which  he  has  a  lawful 
iShiLi?*^'  ^''  *"  ^"^  ""^^''ipg  fro«>  wjtiich  he  has  a  lawful  right  to 

(rt)  uses  Violence  to  such  o$hor  person,  or  his  wifeor  children 
or  injures  his  property ;  or       \         ,  ^  ' 

_  (6.)  intimidates  such  other  person,  or  tjs  wife  or  children  bv 
threats  of  using  violence  tP  him,  her  or  any  (^.  the*m,  or  of  injuring 
his  property' ;  or     ;  '     ^-  mjuuujj 

(c.)  persistently  follows  such  other  person  about  from  place  to 
I     to  place ;  or  „  r  ^ 

(rf.)  hides  any  tools,  clothes  or  other  propaaty  owned  or  -used  bv 

such  other  person,  or  deprives  him  of,  or  hinaers  him  in,  the  ui 

.thereof;  or  t^  "^ 

i?^T*^^  '^"°  ^  '"°^*®  ^^^"^  persons,  foUows  such  oth«r  pereon  iri 
a  disqrderiy  manner,  m  or  through  any  stt-eet  or  road' ;  o!- ■        ' 

a".)  besets  or  watches  Iho  house  or  other  jjlace  where  such  other 
^rson  resides  or  works,  or  carries,  on   business,  qi-  happens  tQ  be. 

^  This  Article  is  to  the  same  eflbot  as  sec.  7  of  the  foiperial  Act  38  and  39  ^tcL 

A  threat  made  to  a  workman  that  his  fellow  workmen  will  strike  hnlessha 
^w{l?L"irir  "'•'*">'•??»  ">«''«  -'°  «  'naster  that  the  union  men.in  l^iSS 
wUI  strike  If  he  .continues  to  employ  non-union  men.  was  held  not    o  hi 

Arti*!?^  '  if-f  "Th"""  """  f Tjpg  "fth^  En«'«h  Act  corrPSponqhig  wi1h"S<  IboSf 
Article,  523  ,  the  ground  of  the  decision  apparently  being.  thaUsstrikefrsteZ* 
SSiiaSonTl?  '"■'''  '"  ^trik^.-whi.Ts.a  la^l  act.^r„no7r^r,;j;^', 

f„.VTJ"  *'•'  **■?"••  ''y  '''""^  ^  °'"*''e  above  Article,  that  picketing-la  ei^fir*^" 
forlndden.  as  being  an  act  of  unl^wmi  intimidation ;  and  a  threat  to  p^K 
also  been  helct  to  b^ntimidationr  (2)  ^^T'W 

ISqo'n.d'H  'M^»","""'P°r^.  '=.''«'  "I^-  "■  MeKeevit,  Liverpool  Assizes,"l6  Dec!**' 
Sl'i,^«t«f ,  «  i°  cons  itute  intjpiidation  within  the  meaning  of  section  7  ofX 
K    .K-    '"■®'  ?«"<"»«'  t'jo/CTce  must  be  threatened.    It  wai>nol  necessarV  to. 
decide  this  point  in  Connor  v.  Kent,  Gibson  v.  Lawson,  andjCurran  v  Sveri 

WK  fn'h'f  ^??'  Ti'°  "*-^'"*'«*'  "^"««  crises  expressed  an  opinion  that  there  wm  . 
touch  to  be  said  lor  the  view  entertained  by  Cave.  i.  J  "''  • 

The  law  allows  .sinpple  watching  or  attending  near  a  place,  for  tha«urD«SB«f*' 
obtaining  or  of  communicating  information  :  and,  althoi^jF  this  Wa^saiR  be 
S^  rp/trX^*""""'  \^*>''^  '">«  ""'""■•^«''  "f  London,  in  his  charge  S  the  un?«  ' 
'  SenV  so  ?ir  ^n^"  ^"yr'.'°:,*''t  "^^  °'  «•  "■  "*''''«'•''  °"  the  Slh^f  April  187*.. 
I!^"     f    ."i.*  ^°  say,  that,  if  the  defendants  merely  watched  the  eihnloyer's 
KZ'.  "''•  ""J  P"'-P*"«5  informing  all  comars  of  the  exist*n,^  of  a  sXS 

longa8awasjQne.peaceably  and  without  anytliing  being  done  to  intorftre^wilh.^- 

545*;*6?3^j'(M.^cT9^""°°  "*'  ''*'"°"'  C""«»  ^^  Treleaven,.[l89IJ,'2>B;r*' 
(2)  Judge  V.  Bennett,  5?,  J.  p.  247.     •«<.,'  •    i"  '     ' 

■    (3)  n.  V.  Bauid,  13  box  m.  .*!.    i,  ,  ■  * 

^ . '- -i- 


5 


'V 


i^; 


1 1» !  Ms 


%■'  'i'MJ'^^  ^:  ' ''  *  *-'t  -^*-  'i^-V'» 


» jf 
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aw 


»'S=S't^J2;''p5S'Sli^S^^"'°^^  ^  wereoth^wise  willing  to 
support  of  this  view,  fhaHhe  law'  hal  bfeKvio,,,?^  ReV^^d.er  mentioneS^  a 
m  some  cases  tried  before  him.  (I)         "-    ^'"''"°"''y  »?  '«'^  down  by  Lush!  J., 

is  guilty  of  an  indictablVoffenceTad  Shirt^t' *'^''  •^-*=^«'-y  °»« 
who,  in  pijrsuance  of  any  ilawfuflSEn!?-  ^^*^'  "nprisonment 
the  rate  of  wages,  or  ^Tnyunatft.^T.  m *'''.• ''"'P'"«^- ««.**««« 
•respecting  an;^&de,  hnZi^t^^rZut^Z'T r^'  'T^'^'^y 
persiJn  concerned  or  emDlovedtl,nr«r?^V^  in  '  ^^  inspecting  any* 
or,  in  jSreuance  or^rS  ii^S""^""^' •'"''."'*« '^"^  ^^^^ 

him  froto,  workino-  or  h»;n„  i^  Pfrson,  with  a  view  to  binder 

535.  tMUaviaaUan  or  a«ai.>.    — __  V   .  i  ■     -^ 

guilty  of  an  indictable  offCe";]!^^?^  ""*.  •*^'?--"Evory  one  is   ' 
mar^^conviction  befbre  t^  justices  of  ?."  ""^''''"^"*  °^  «°  «um- 
exceeding  one  hundml  doJ^are  o^  to  JhrlS   ^^?u'.  *°  *  «"«  not 
with  or  without  hard  labour  wh(^  "«ptM' imprisonment' 

■'  '.•»'«Po««ng  of  any  wheat  or  other  TrSflS^  T"'"^  ^'^  ^'^«^-^«« 
or  other  produce  or  g<H,ds,  in  an/rrkftTr'oThel^^at  "of  *^'''" 

the^'ia^et'LTofZ^th^tt^:;'^  to  »ny  pe,^,  i,,,^ 
,,  potetoeB,  while  on  tfae  way  t^  o^iJiif  i'*'";^^"'^'  ^^'^hm^ltZ 
■'   "^^I^-within^e^nttol^S^e^TnUteS  ^  ^^ 

w£tLt^7n2i'r;l:;r^or^^^^^  ^r  «*  ^^"^^^^^^ 

*ny  s^man,  stevedore,  ircarLtei  IWh^  '""*^*'  ''J  ^^^'^^ 
.  employed  to  work  at  or  oS  iS^ln'  ..  ?  '"'^""'^r  or  other  pewon 
work  compacted  with  the  badKr  unV^ifni'.:'''':  ^^ '''  '*^*»V> 
at  or  exercising  any  lawful  1™^!,?./!^.*^''''*'''*  '>>W  w**vKi4 
or.  for  which  le  i«^  S  6mpS^'^of  wkhl^'f'^  ^'^  ^''^^V***^'"  «5 
ment,  Ws  or  watches  st^V:^^^;'^^^^^^^^^  or 

Jto-Ji"  V  H^  '  a*. W  exercised  the  same.    R.ac 


hw 
10 
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or  illegal  coilkt)inatk)n,  hinders  or  prevents,  or  attempts  to  hinder  or 
prevent,  any  person  from  bidding  upon  or  purchaaine  any  lands  so 
oflfered  for  sale.    RS.C.,  c.  173,  s.  14. 


PART  XL. 


ATTEMPTS— CONSPIEACIBS—A«CBSSOBIES. 


527*  CoiMplrla«r  to  eoniBiU  •■  la«ietoWte  »tttm€t. — Every  one  a 
guilty  of  an  indictable  offence  and  liable  to  seven  years'  imprisonment 
who,  in  any  case  not  hereinbefore  provided  for,  conspires  with  any 
person  to  conamit  any  indictable  offence. 

ti 
A.  conspiracy  to  commit  an  indictable  oflence  is  not  triable  ip  a  Court  pi 

Ga^ral  or  Quarter  t^essions,  unless  the  indictable  oflence,  which  forms  tlw 

subject-matter  of  the  conspiracy,  is  so  triable.  (See  Art.  540  poit.)  • 

For  the  definition  of  conspiracy,  and  for  comments  on  conspiracy;  in  general 

and  on  conspiracy  to  defraud,  in  particulki*,  see  i-emarks  under  Article  :i94  ai 

pp.  nb.338,c^e. 

_As  to  treasonable  conspjnacies,  they  are  de^lt  with  b^  Articles  66  and  »i<i 
ame  ;i  and  Article  70,  aiUe,  deals  with  oonspirawtes  to  intimidate  a  Legisjatur^- 

See,  as  to  lonspiracies  to'bring  false  accusations,  Article  15?,  a«  to  conspiracit- -^ 
to  defile  women,  Article  188,  as  to  conspiracies  to  murder,  A<.j€le  234  as  to 
conspiracies  and  combinations  in  restraint  of  trade,  ArticieS5l6  and  5'i6  anif 
and  as  lo  unlawftil  cdmliinations  and  conspiracies  to  raise  the  rate  of  Wiiees 
Article  524  post.  '' 

For  forms  of  indictments  for  conspiracy,  see  pp.  131  and  252,  ante,  and  uu 
470,  492  and  493,  post  '  *^' 

938.  At«eMp«a  t*  «MMialt  lHdl«taM«  •■)■■««■. — E^eiy  one  is  guilty 
of  an  indictable  offence  and  liable  to  seven  years'  imprisonment  who 
attempts,  in  any  case  not  hereinbefore  provided  for,  to  commit  any 
indictable  offence  for  which  the  punishment  is  imprisotunent  for-lifr, 
or  for  fourteen  years,  or  for  any  term  longer  than  fourteen  years. 

980.  :^yery  one-wbo  attempts  to  oommit-Any  indictable  offence 
for  committing  which  the  loDgest  term  tQ  which  thie  offender  can  be 
sentenced  is  less  than  fourteen  ^ears,  and  no  express  provision  is 
made  bv  law  for  thJel  punishment  of  such  atten^t,  Is  guilty  of  an 
indictable  offence  and  liable  to  imprisonment  for  a  terto  equal  to 
one-b«lf  of  the  longest  term  to  which  a  person  committing  J^be 
indictable  offence  attempted  to  be  comraltteamay  be  8enten(;od. 

As  to  what  amounts  to  ai  wu^npl  lo  oommit  a  crime,  see  remarks  and  au- 
(h6rltie8  under  Article  64,  «t  ^  4()'i2,  ante. 


8ee  article  711,  post,  as  to  Nm 
u^ion  an  indictment  charging 
And,  Rflo  Art^e  712,  post,  ai 
the  evidence  establishes  the 

Ai)  nllnmpt  to  oommit  an  ii 


unloss  the  Indictable  olfence  itself  is  so  triable. 


^t  to  Hnd  an  olTonder  guilty  of  an  attomp^, 
'  -"ith  the  complete  commission  of  the  crimei ; 
ledure,  when,  upon  a  trial  for  an .  attejB(Jt, 
ssion  of  the  full  ollence.  See  also  Article  71  J, .,, 

btable  olTenoe  is  not  triable  at  Quarter  8i>i,sions, 


(See^Art.  SKJTjWsl.) 


i 


I- 


(h-k 


'»--^; 


♦,  -  ,4!.^if 
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18  guilty  of  an  indictable  off"nLTnTlVhilf^''''-'*'''^'*--^'«^  O"^^ 
who  attempts  to  commit  Sv^ffon'^^H^  """^  ^"'*'' «  impriBOHment 
being  in  foLandnot™lonlten?^th  h^^^^^^^^  '''  *^  «-^" 

to  .mfe  any  oeraon  tocommit  any  8uch  offence  and  If  ^K  ''^''"'K' 
ment  of  wh,c^  no  express  provlBiol.  i«  made  br^Sstatut;  ^"°'''" 


another '^co.o.ita^cril^ihich'^riracS'^^      ''"'  ""''  ^'"^  '''•^"^^ 
a  pnnc.pal  oflender,  of  the  crime  whfch  he  has  Sied  "  "°'°""'' ''  ^'^^^'  «" 


ment  who,  in  any  caHc  where  no  exnrp«  t»^^  •  ^^''"^™P"8«"- 
Act  for  the  punishment  of  an  acoeSfrJ"  P~"«'«n  «  madoiy4hi8 

any  ihdict.bfe  offence  r^Lrrh^Esrm^^^n'^^^^^^^^^ 
tion,  imprisonment  for  life  or  for  Anrf^lVT         '       t  ^^^^  eonvio 
.ODger  tLn  fourteen  yearn'  ^^"  ^^""'  '^^  ^^'^  «°y  term 

982.  Every  one  who  is  accessory  after  thn  f«,.h  *^ 
.ffenoe  for  committing  which  the  lon^d!?  t^?^  Vl^  ^u-  »"^J"d«ctable 
^  be  sentenced  is  les!  tharfourte^^yet^and  r^'"**  '^'  •^^«"'^«'- 
«  made  for  the  punishment  oi  .nTj^ZvTilSF^'^  P'^^T"" 
aWe  offence  and  liable  to  imnriB,,n«,t„*  ^  •^'.  gu»ty  of  an  ind  ct- 
of  the  longest  terT  to  wSK  dTo n^7n*  ^^v"  '«\*'  *«  «"«  ^alf 
offence  to  thich  he  i.*^^Vn£ri«:nt"cS^^  ^''^  '°'*^«'*'>*«, 

(^'rorrreS.rQ!i;?;ur„r2S^^^^^  tned  Wo^a 

tntble  Wore  sUch  a  court.    - 8«,  Ari.  54oT        "''*'"''  ""^^""^  't^eir,  be  one 
U.^^;*^^!^  2r  ""'"'^  "«^'-  '»■«  "^^^^ .-  Art.  63.  ^nd  comoient,    ^ 

.  «"^'"f'htfe"?c^e^^^^^^^^^^  oa.y.  he  canaot  .« 

f^^^^^'^^^  ^^^  Charged  L 

ctorgad.  but  «f  80ine  olher.oJfepcfl  i mffi  tl  «ii'/^    "'^  tK"  offonce  actually 


19 


^ 


fjl  R.  '^.  RToh«rd«,  1  Q 
(B),R  y.  <;^p|>ie,  9  C  , 


3lt.  r.  (M.  C  ) 
!-J).;?l«;  46  L.J, 

^  35fV 


469;  and  «efl  comments  iinrtei^ 


'  * 
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•i  ■ 
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But  if  a  person  employ  another  to  harbor  of  relieve  the  principal  offender  lie 
wiUlje  equally  guilty,  as  an  accessory  after  the  fact,  as  if  he  did  the  harborinc 
and  relieving  personally.  (1)  ^ 

The  afccused  must  be  proved  to  have  known  of  the  commission  of  the  princi. 
pal  offence  by  the  principal  offender.  This  knawledge  may  be  proved  by  iiie 
accused's  own  adnjissions,  or  it  may  be  proved  by  evidence  of  circumstances 
from  whioh  the  jury  may  fairly  presume  it.  (2) 


(1)  R.  V.  Jarvis.  2  M.  4  R.  40. 

(2)  R.  V.  Beveridge,  3  P.  Wms.  439. 


.A^ 


<,■ 


In  the  {name  of 

The  /urors  for  o 

than  one,  ad 

"  The  said  Juror 


KIMINQ  AN  A> 


fore  received  from  I 
'he  said  A.J  to  pay  0 
"Mind  thereby  stet 


:;  -  • 


X 


•     ' 


*    ' 


»•  ■■  t- 


(  "v"    iS-  ... 


"♦T. 


FOBMS  OF  mDICTMENT  UNDER  TITIE  VI. 


HEADING  OP  INDICTMENT,  (l) 

'^'^'<^namom»fiouHinwhichtheindictmeniis  found.)        ,      "      , 
T.e.uro.ror  our  Ladyt.e  Queen  present  ^.  mU^n  are  mor.  eoun,, 

than  one,  add  at  (he  beginning  of  each  m\ml)  .-  * 

"  The  said  Jurors  ftirther  present  thai  ^ 


/- 


STATEMENTS  OP  pppENCBS. 


At 


I^PT  OF  TfllNOS  UnIIr  SBlZtjiiE 


■li- 


on 


be  bnglnK  to  hfi^ulT  i"  5  "^^^j ,  o,i„  |„„«9  of  the  value  of 
under  lawAil  seizure  ^^  '  ""  ""**  ^^  ""•'  " '"'"  B   l.^nd  then  and  there  being 


At 

tlie  value  of 


q^n 


on 


.  A.,  stole  onft  horse  of 


then  unlier  lawful  seizure^ 

mum  »H  Km^  WITH  ,NTE«T  ,0  STEAI.  TBB  ,;A„,;„E,  R,. 
At  ■       •  ,  LJ  ,      '     1^ 

At         .  "on  "' 

fore  received  fVom  B..  the  sum  of  onfl  hnn/i-oJ  a  n  '  A-  —  having  theralV 
the  said  A,  to  p*y  ov^  the  Sme  (S  P'  HM  i^""?"?'  ""^  ""''"8  requiring  hi^ 
"seind  thjrebr/te^Sie  ^Id Ko/iluno"  ''""""'•'""»  -'"vfln  *.^hif  bw.i 

^ -        THBW  BY  BOLIiPRlj^^  ,>owER  OF  ATTOHNEY.  ' 

l^sted^  Wjih  S'Jowe^o^  attan,;  ..r  the  L'^ffii  fc 
Ml  n>/>  ..  • 1.....1.  -  -     T"^ — ^ — — ^ ■  1.  . ^_  '        ■  r 


"I  See,  as  to  n^mUk  of  indtctmeni;  Arti..|p 


m^m- 


W: 


«J 


^ 


■J,  ■    -■   ..'JO  "     *?• 


■J^  "    «■ 


'A   _.  #y,  .ij-.- 


>  ■■'■' 


'"'  ■\ 


'l»llilllL 


^Cij 


I'  ■  * 


^ 


t 
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land  and  the  buildings  thereon,  to  wit,  {Describe. the  properly),  and  having 
theretbfore  sold  the  said  land  and  buildings,  did,}  then  and  there,  fraudulenllv 
convert  the  proceeds  of  the  said  sale,  to  wit,  the  sunj  of  twA  thousand  dollari 
to  a  purpose  other  than  that  for  which  hp  was  entrusted  1*WJ  the  said  nowcr  of 
attorney,  by  then  and  there  applying  and  converting  the  said  money  to  his 
own  use.  <,  »    • 

THEFT  BY  MISAPPROPRIATING   MONEY  HKLD  UNDER  DIRECTION. 

■^f     .  _        „  on  fr  A.,  having  thepetofore 

received  from  B.,  the  sum  of  one  hundred  dollars,  with  a  direction  from  him  the 
said  B.,  to  the  said  A.,  that  the  said  money  should  lie  paid  to  C„  did,  then  and 
there,  in  violation  of  good  faith  and  contrary  to  the  terms  of  thp  said  direction 
fraudulently  and  unlawfully  convert  to  his  own  use  and  therel)y  steal  the  said 
sum  of  money.  ' 

THEFT  BY  A  PAHJNER.  '  ■, 


Q»  r  ,  A  stole  one  car  load  of 

the  property  of  a  co-partnership  cotnposfid 


At 
coiri««rtbe  value  of 
of  tk>  said  A.  and  one  B. 

HBbEIVlNG  PROPERTY  ^TOLEN,  OR  OBTAINED  BY  ANY 
INDICTABLE  OFFENCE. 

■^f         J  ^  -  on  ,   A  did  unlawftilly 

receive  and  have  one  piano,  belonging  to  Bffand  theretofore  unlawfully  stolen 
{or  '■  obtained  by  lin  indictable  offencej^to  wit,  by  false  pretences,"  or  Idescribe 
the  afence  by  which  the  piano  wat  obltlined]),  he  the  said  A.,  then  well  knowiag 
the  aid  piano  to  have  been  so  unlawftilly  stolen,  {or  "  obtained  by  the  said 
indictable  ofTence.") 

OR. 


At 


on 


.    ,       .  „  ,  A.  unlawfully  stole  one 

piano  belonging  to  B    ,v  And  the  jurors  aforesaid,  do  further 

present,  that,  aflerwali-ds^at  on 

C,  the  said  piano  so  stolen  as  aforesaid,  unlawftilly  did  receive  and  have,  he,  the 
said  C,  then  well  knowing  the  said  piano  to  have  been  stolen. 


At 


THEFT  BY  A  CLERK  OR  SERVANT. 


on 


-   ,  —  A„beingthen  and  there, 

a  cleric,  lor  "  employed  for  the  purpose  and  in  the  capacity  of  a  clerk  "]  to  B., 
his  master,  {or  "  employer  "),  did  unlawfully  steal  certain  money,  to  the  amount 
of  one  hundred  dollars,  certain  goods,  to  wit;  one  gold  watch  and  one  gold 
chain,  and  a  certain  valuaiwe  security,  to  wit,  one  promissory  ndte  for  the  pay- 
ment of  twenty  dollars,  of  and  batonging  to  {or  "  in  the  possession  of")  the  said 
B,  his  master,  (or  "  employer.") 


THKFT  BY  A  BANK  OFPiaAL. 


a  cashier  (or 


on 


A.,  kaing  then  and  there 
assistant  cashiar,"  m-  "  nmaiier  "  or  "  clerk  "  etc.,)  of  the 
Bank.  ,or  '•  Savings  Bank  "i,  did  uniawrullr 
I  certain  money  to  liw  amount  of  Ave  "IHiDusand  dollars,  (or  "  bonds,"  or 
"  obUgalions,"  etc.,  IDttcribt  tkmm}^)  at  mi  belonging  to,  {or  "  lodged, '  or 
"  deposited  ")  in  the  said  Bank,  (ar  '•  tmHoft,  Bank."). 

THBPT  BY  doVBRHMENT  Blft>LOYSS. . 


A*  *  on 

employed  in  the  Mrnce  of  Her  MajeMy,  (or  ' 


A.,  being  then  and  thov 
the  Oovemmekit  of  Canada ",  or 


rU'^"^  '^'W^^^^^^ 


'ff   'S%' 


hw: 


>^ 
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the  Go.er„„,e„t  of  the  Province  of  Ontario  "o.  ..  Q„ebec  "  or  <■  the  «       > 
said  moneys,  {or  "  the  said  valuable  seSies",^''        "°- 


lawfuli^sTeill'^Ls^rd-rn^rior^ 

\  ,  'niuauio  securities  "\     " 


counts,  and  documents   to  Ju^fn       T^"*^'  *"■  "certain  books   nnn«rc  ' 


At 


THEFT  BY  TENANT- 


{or  "  lorfger  ")  of  or"in  a  certain  housi,  («r  ..  .    A" ''®'"» '''^n  and  there  a  tenanf 


'fiflly  s( 


'  lodging 
THEFT  OP  A  yvilL. 

•         ,  ^       THEFT  OP  A  DOCUMENT  OP  TITLE.  /^ 

"  """^""-^  "^^P^-- '  receipt.-'^fc'K  p'^Sy  i?  B."  ""'  ''"'  "™*^^^  or 

OR. 
At  on 

a  certain  document  of  title  to  lands  tn  w,f  «„    a    .'•'^- ""'awfully  did  steni 
elc),  containing  evidence  of  the  title  <L.  V"^'^««*l'  '<""  "  map."  or  ■-  naMr  •' 

THEFT  O^JiJDICUL  DOCUMENTS,  Ere. 


At 

.l'*'iS'°  "**"^  •><■  and  belonirinir  tn  tha  a.,  ^  '  ^■'  unlawfully  did  stpai 

tbe  District  of  Montreal  in  n*'  Jo.  the  Superior  Court  of  Lower  Vd^i,' 

P-e...3then,r!lS,^^?„-Xe=^ 
At  '  ^  0« 

pgmgriSupe^^c"-^^^^^^^^^  P^-^  or  a^ce"rSlrSrrof-:Sl,' 

'«  «  certain  cause  f  Ar«.r£A;7/;        "^""^  tianada,  for  the  Dlstricto?  M„f,  ""^ 


^^t«-' 


'4^^. 


,.-«f^'T 


^ 


V 


/" 


«^ 
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STEALING  A  PO8T-4.JBTTBR  BAG»(1) 

A^'  on  .  ,  A.,  unlawfully  did  steal 

one  posuletter  bag,  the-  property  of  the  Pos/t-master  General.  / 

Stealing  a  post-letter  from  a  post-letter  bag,  Etc. 


At 


on 


.  ,  A.,  unlawfully  did  steal, 
one  post-letter,  the  property  of  the  Post-master  GeJleral,  from  a  post-letter  l)ag, 
^or  "from  a  post-office"  or  "  from  an  officer  employed  in  the  post-ollice  of 
Canada.") 

STEALING  A  POST-LETTER  WITH  MONEY  IN  IT. 

X 
At  on      »  ,  A.,  unlawfully  did  steal, 

one  post-letter,  the  property  of  the  Post-master  General  which  post-letter  contain- 
ed a  certain  chattel,  to  wit,   [Describe  il]  (or  "  certain  money  to  the  amount 
,"  or  "  a  certain  valuable  security,  (2)  to  wit,"  lUescribe  it]]. 


of 


STEALING  MONEY,  Etc.,   OUT  OP  A  POST-LETTEH. 

At  on  ,  A  ,  unlawfully  did  steal, 

a  certain  chattel,  to  wit,  [Describe  i7],  {or  "  certain  money  to  the  amount 
of  "  or  "  a  certain  valuable  security,  to  wit,"  [Describe  it] ) 

froqi  and  out  of  a  post-letter,  the  property  of  the  Post-master  General.  , 

•   STEALING  A  POST  LETTER  Etc  (Art.  327.)       ' 

'-.!.  \. . 

,At  .  on  '*  ,  A,  unlawfully  did  steal 

one  post-letter,  the  property  of  the  Post-master  General. 

**0R. 

At  on  ,  A,  unlawfully  did  steal 

one  parcel,  the  property  of  the  Post  master  General,  which  parqel  was  then  and 


there  being  sent  by  p^l(cel  post. 


OR. 


At  on  ,  A,  unlawfully  did  steal 

a  certain  article,- to  wit,  [describe  il'i,  contained  in  a  parcel,  the  property  of  the 
Post  master  General,  which  parcel  was  then  and  there  being  sent  by  parcel  post. 

.      iJlIEALING  CATT|.E.    . '^ 


At  on 

one  horse  the  property  of  B. 


) 


>. 


,  A,  unlaw; 


1, 


did  steal 


STEALING  OYSTERS. 


At  on 

from  a  certain  oyster-bed,  called 
hundred  oysters 


,  A,  unlawfully  did  st>«l 
,  the  property  oi  B.,  jn» 


At 


DREDGING  FOR  OYSTERS, 
onr 


,  A  ,  within  the  limits  of     !» 
,  the  properly  of  B..  and 
sufficiently.  mSPked  outb'nd  known  as  the  property  of  the  said  B.,  unlewriilly  and 
wilfully  did  use  a  certain  dwdge  (or  "  net,"  or  "  insti'ument,"  o/-  "  ontrinc,")  for 


a  certain  oyster-bed,  called 
itlar  ■ 


,-^ 

me  purpose  ui  luou  uuu  ^lowts  lu&iu)^  uyaiors,  \nr  •• 

oysMsr-Jjroou.   ( 

i 

(1)  For  meaning  of  "  post-letter  bag,"  etc.,  see  Art.  4.  p.  T,  ahle. 

(2)  For -meaning  of  "  valuable  security,"  see  Art.  3  {co),  p.  6,  ante. 

>                       *,;*•■ 

■ 

■ --"  - 

^Jife>.*to*,i\  *- 

•8* 

* 

•«        < 

■i    ■ 

"ASK 

^'STEALING  PRl 
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0«AGO,NG  ON  THE  GBOUND  OP  AN  OVSTEU  HSHERV. 

Wilfully  did  drag,  with  a  certttin  net  (or  "  ino.P..  .  -.  '  ^'  unlawfully  and 
B..  and  sufflce^jy  „jarked  out  and  known  as  the  property  of  the  s'aidT"'^ '"" 
STEALING  THINGS  KIXED  TO  BUILDINGS. 

rA.'unlawfully  did  steal 


At 


^t%^°^u^^  weight  of  lead,  X  nropertv  of  R    fh„     k"  ^^"''i'^''""y  <J'd  steal 
SSf  "'*"  ''^""•^'»?  '°  ">esi'idr/nd'sifuated?„'''""^"  ""^  '"  '^  --ta.n 

STEALING  TREES  WORTH  MORE  THAN  S<25 
At  ^jj 

oneash  tree  ofthe  value  of  twenty  si  V  rtniia„=  ...  -A- unlawful]  v  did  steal 

reS'°  Held  helonging  to  ^l^^^ ^^'^^^^^y  ^^  B..  then  g.J^,' 

STEALING  A  TREE.  (WORTH  $5,.  IN  A  FAKK,  Etc. 
At  . 

one  apple  tree,  of  the  value  of  si«  doUo^c  .k„      "  '  '^'  unlawfully  did  steal 

orchard  of  the  said^  ,  situated  at  '  ^'  P'"°P"''^  "''  ^-  ^••"^ing  i«  a  c^Sn 

aforesaid 

SPAUNG.THEES  API^R  TWO  PREVIOUS  CONVICTIONS.  , n 
At  .  J  ' 

one  shrub  of  the  value  of  liftv»cent«  tho  ,,-       ,      .  '^•' unlawfully,  did  steal  - 
c^rtmnplotofland  situate  and'lSin'"''  P-'^Pe'-ty  of  B.,  then  gro>^i„g  ^ 
the  said  jurors  say,  that  heretofore,  to  wit  at        ,  aforesaid  ;  and 

ence(.  the  said  A.  wa'Sy,'eonS''5in°''r^'^'-^'"'^«^«'-«  "mentioned  off-  " 
Shaving  «  '"'""  "*"  "'^.trict  of    "^'"''  ""^°'*'  ^■«°''  "er  Majesty's  Justices 

^  the  said  jurors  fcrther  say  that  hereTofore,^  to  ^it  1  ""P"'°""^'  ^'"^'^  ■  ^nd 
mentioned  offenee.  but  aft^Mhfneu^^r'^'V""''  "'"^''^  ^"^"y  hereinbefore 
«»d  A.  was  again  duly  conWcted  Se  D  nl''^;^ '"•12''°"«^  conviction,  th^ 
Peace  for  the  District  of  ^  '^-  °''®4'^ «er Majest>'y ustices  of  tCe 

/.„  n    .    .  on,  ■■'if.  >  J    of  having  at 

*STIAUJ.G  P«U1T.^4tc,  GBOWIKU  IN  a'SiIn  i 
1-HEV1008   CONVKtYoPi,      ■  ' 

t™*  »y  ttal.  hsreWfore.  to  «  ,f  aforMMa ;   An.l  «h*e  3 


V 


ETC^  AFTER  A 


'  ■\ 


■■■■mm 


T 
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was  duly  convicted  before  C,  orte  of  Her  Majesty's  Justices  of  the  Peace  for 
the  districV  of  of  having  at 

on  ,  [Set  oul  the  offence  forming  tht  basis  of  the  first 

convittton],  and  was  adjudged,  for  his  said  oiTence,  to  pay  [etc.],  and  in  default 
of  payment' [etc.,]  to  be  imprisoned  [etw.]  ;  And  so  the  jurors  aforesaid  say  that, 
on  the  day  and  year  first  aforesaid,  A.  did  unlawfully  steal  the  said  forty 
)tounds  weight  of  pears,  after  having  been  previously  convicted  of  the  offence  of 
stealing  firuit  in  an  orchard  (or  "  garden  "  [etc.]). 

STEALING  METAL  ORB,  ETC.,  FROM  A  MINE. 

At  on  ,  A.,  unlawfully  did  steal 

five  tons  weight  of  iron  ore,  {or  "  coal "),  the  property  of  B.,  from  a  certain  iron 
(or  "  coal")  mine  of  tne  said  B.,  situated  in  aforesaid. 

STEALING  FROM  THE  PERSON.  * 

At  on  ,     ,  A.,  unlawfully  did  steal 

one  gold  watch,  and  one  silver  watch^hain  froiri  the  person  of  liv 


i 


STEAWNG^N  A  DWELLING-HOUSE. 


At        ,   ;  on  ,  A.,  unlawjtally  did  steal 

twelve  silver  spoons,  and  twelve  silver  forks  of  the  total  value  of  ^twenty  Ave 
dollars,  of  the  goods  and  chattels  of  B.,  it»^^  the  dwelling-house  of  the  saidB, 
situated  in  •/       aforesaid. 

f*^  •-    -   .        ■ 

OR 

At  on  ■■      ,  A.,  unlawfully  did  steal 

twelve  silver  forks  of  the  goods  and  chattels  of  B.,  in  the  dwelling-house  of  the 
said  B.  situated  in  aforesaid  ;  there  being,  then  and  there  in 

the  said  dwelling-house,  one  C  ,  who  wos  then  and  there  put  in  bodily  fear  by 
the  menaces  aad  threats  of  the  said  A. 

'    ,;  '       STEALING  BY  PICKLOCKS. 

At  on  ,  A.,  unlawfully,  by  means 

of  O' picklock,  (or  "  false  key  "etc,  did  steal  the  sum  of  twenty-five  "dollars, 
the  property  of  B.,  from  a  locked  and  secured  receptacle  for  property. 

STEALING  GOODS  IN  MANUFACTORIES. 

At  on  ,  A  ,  unlawfully  did  steal 

forty  yards  of^calico  of  the  value  of  Uve  dollars,  belonging  to  B.,  in  a  certain 
weaving  shed  (jf  the  said  B  ,  situated  in  aforesaid,  whilst  the 

same  was  exposed  upon  the  looms  of  the  said  B ,  in  the  said  weaving  shed, 
during  a  certain  stage,  process  or  progl-ess  of  theNmanuIacture  thereof 

FRAtJDULENTLY  DISPOSING  OF  GOODS  ENTRUSTED  FOK 
^  MANUFACTURE. 

At     -  .         "  on       '     •  •  ,  A'.,  dirt  fruudiilentlv 

dispose  of  a  certain  quantity,  to  wit,  one'  hundred  yards,  of  tweed  cloth,  the 
proiwrty  of  B.,  which  the  said  A.  had  I'een  theretofore  entrusted  with  lor  the 
purpose  of  manufacture. 

STEALING  IN  A  SHIP  ON  A  NAVIGAfiLE  RIVER. 

At  .  on  .    ,  A.,  unlawfully  iliil  steal. 

in  a  certaift  ship,  called  the  "  Nepigon  "  twelve  l>ars  of  iron  of  the  goods  ami 
morghaiidise  of  B.,  then  being  in  the  said  ship,  upon  the  navigable  river 
St.  Lawrence,  {or  ••  in  a  certain  port  of  discharge,  to  wit;  the  port  of  Montreal.  ) 
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STATEMENTS  OF  OFPENCES. 
STEALING  FROM, A  DOCK.' 


A^   i       ' 


41S 


i    '■ 


./I 


on  '''  1  '  ' 

from  a  certaiq  dock,  '{or  •>  wharf  "i  adiacBnt  tn  iho  -     •   '  A'  ""'Pwrully  didfrteal 


STEALING  WRECK.  (1, 


A»   .,    ,  on  . 

""m  ?'.l°'^'"T''  *'"'  ""6  compass,  beinir  porti 

which  ship  was  then  and  there  lying  stranded 

OR. 


edlrowi 


^A,^nlawrully  did  steal 
ihG  tackle  of  a  certain  ship 

wrecVeV^-''"'"'''""'"^'^"' 


At  'on 

one  bale  of  raw  silk  of  the  goods  ind  merchandise  of  n;;^'*??'*'^'^"!''"*^*'^'*' 
formirirpart  of  the  cargo  of  a  certain  s"SedZ.<p^i"*^'"^  '"  ^-  ""'l 
then  and  there  lying  stranded  and  wrecked  Pomeranian,"  which  was 


At 


OR. 


on 


a  gold  watch,  the  property  of  B    a  shin  wro,.iroH       '  '^'  ""'"wniily  did  steal 
certam^ship  called  ^the^.  ^,,,W."  w"«ranreAyiSd"eVL?^ 

STEALING  IN  OR  FROM  RAILWAY  STATIONS.  Etc 

At  Q„ 

DESTROYING  DOCUMENT  OP  TITLE  TO  GOODS 

a,rraudulent  purpose,  did  destroy,  (or  "canr,-!  "  «,. ..  „  '  ^'  ""'aWu'ly.  and  for 
a  certain  document  of  title  to  go'odlrio  q,""!  ^S^  Xc^'HT'  " 

FRAUDULENT  CONCEALMENT,  Etc.  . 

a  fraudulent  purpose,  did  take  (or  "obtain."  or  ••remo^p'^-'  !!"'.'!'^!ii"l'  """^  '"<"• 
horse«.ndo.e  express  ^agon.  the  property  oTb  TZ^Zeo^Z'tQ.Z 

•    .        BRINGING  STOLEN. PROPERTY  INTO  CANADA. 

into  the  #y  of  Montreal,  in  the  provinST/ri'.lhi'*  ^""?  '"-'«  Canada,  to  wit 

ve  diamond  rings,  o^th;  totKue  o"Two  iCnd  Zt'^  ^k'''  ^"'''''"^  ^"^ 

sL^Vm"  "'^'*  ^-  *tsid^or  Canada  to  w  t  iHh^  C.tv  o^'N'''™l°'"r  «'«'«» 

State  of  New  York,  one  of  the  United  Stfites  of  America!  ^         ^^  ^*''  '"  !*e 

.        HAVING  IN  CANADA  PROPERTY  STOLEN  ELSEWHERE      ^ 

At  '  ,  ■  '       '       •■ 

in  his  possession  in  Canada  to  wit  at  '  ^- "lawfully  did  have 

gold  watches  and  live  diamond  rinira  oc  fi.o  .„.  i      .  aforesaid, twelvn 

theretofore  stolen  by  hlThe  sa  d^A  ."oSdrofS^^^^^^  '^»"«'-« 

(1)  P'or  delinition  of  "  Wreck  "  «««  Art  i  /jw\      T~      ^  " 
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CRIMINAL  CODE  OF  CANADA. 


OBTAINING  BY  FALSE  PRETENCES. 

,  A*  .         _,. .     ,  on  .  A.,  unlawfully,  and  by 

false  pretences,  did  obtain  from  B.,  five  barrels  of  flour  of  the  value  of 
with  intent  to  defraud. 

OBTAINING  EXECUTION  OP  VALUABLE  SECURITY  BY 
FALSE  PRETENCES. 

.  ,^^  on  ,  A/,  unlawfully,  and  by 

i«|alse  pretences,  did  cause  and  induce  B.,  to  execute rf^ryinake  "  or  "  accept " 
or  "  endorse  "or  "  destroy  ")  a  certain  valuable  securi^,  to  wit.  a  promissory 
note  for  one  hundred  dollars  with  intent  thereby  then  and  there  to  delraud  and 
iiyure  the  said  B. 

OBTAINING  PASSAGE  BY  FALSE  TICKET.* 

-  ,'^'        .   ,  on     ■  ,  A.,  fraudulently  unlaw- 

'""y-  ana  "y  means  of  a  false  ticket,  {or  "  order"),  did  obtain  (or  "attempt  to 

obtain")  a  passage  on  a  carriage  or  car  of  the  Montreal  Street  Itailwav 

.  -     Company  '  ' 

I  CRIMINAL  BREACH  OF  TRUST. 

^'  ,'■  :    I  on  ,  A.,  then  being,— under 

and  by  virtue  of  they  Will  of  B.-a  trustee  (I)  of  certain  property,  to  wit 
[Describe  i<J,,forlhe(useand  benefit  of  C  ,  D..  E.  and  P.,  did,  unlawfully,  aiifi 
in  violation  of  his  trust,  convert  the  same  to  a  use  not  authorized  by  the  said 
irflsl,  with  intent  to  defraud. 

"^  FRAUD  BY  OFFICIAL. 

I      ^*  „         ,  °"  ,1K,  then  being  a  director 

lor  "  manager,    fe/cji  of  a  certain  body  corporate  called 

did  unlawfulfy  destroy  \or  "  alter,"  or  "  mutilate,"  or  "  falsify,")  a  certain  book 
lor  •'  paper,"  or  ■<.  writing,"  or  "  valuable  security  ")  to  wit,  f describe  Ihe  book 
etc.],  belonging  to  the  said  body.Borporate,  with  intent  to  defraud. 

OR. 

At  on  A.,  then  being  a  director 

[etc.],  of  a  certain  body  corporate  called  -  did  unlawfully, 

and  with  intent  to  defraud  make(or  "  concur  in  making  ")  in  a  certain  book  of 
account  to  ^it,  \deicribe  it]  of  the  said  body  corporate,  a  certain  false  entry,  by 
then  and  there  falsely  entering  in  such  book  [describe  the  false  entry.] 

OR 

At  -~      "'  on  ,  A,  then  being  a  director 

[etc.]  of  a  certain  body  corporate  called  did,  unlawfully, 

and  with  intent  to  defraud,  omit  lor" concur  in  omitting")  certain  material 
particulars  from  a  certain  book  of  account  of  the  said  body  corporate,  by  then 
and  there  omitting  from  such  book  [describe  the  omission]. 

**  FALSE  8TA.TE|MENT  BY  A  PROMOTER,  DIRECTOR.  PUBLIC  OFFICEK 
.    ->^       pR  MANAGER  OF  A  PUBLIC  COMPANY. 

At  on  ,  A.,  being  then  a 

promoter,  {or  ••  director;"  or  "  public  olHcer,"  or  "  manager  ")  of  a  certain  body 
corporate  {or  "  public  company  ")  t^n  intended  to  be  formed  and  to  be  nailed 
,  (or  "  then  Abtually  existing  and  called 
"I  did,  unlawfully,  make,  circulate,  and  publish  {or  "concur  in  making, 
circulating,  and  publishing  a  certain  prospectus  {or  "  account "  or  "  statement,"! 
well  knowing  the  same  to  be  false  in  certain  material  particulars,  to  wit  [Stale 

(I)  For  deOnition  of  "  Trustee,"  see  Art.  3  {bh),  ante,  p.  6. 


without  lawftil  aulh 


.*-=■ 


'-•-Al' 
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Uum],  with  intent  to  induce  certain  nfir<»nnQ  »a  »i,«  i.. 

become  shareholders  or  partners  W3   nt^nt-TH''"'-'"""'*'^.  unknown,  to 

members  shareholders  and  creditor  "uf  the  saW  VZ^'"^  "".'*  '^^^'^'"^  '^« 
company.")  ""■"«,  j  oi  me  sam  body  corporate  {or  "  public 

FALSE  ACCOUNTING  BY  CLERK. 


At 


on 


in  the  employ  of  B.,  did,  unlawfully  with  intent  to  Hprr»'.,H'^'''!"  ^'^'"^  °  '='^'''' 


FRAUDULENT  ASSIGNMENT  BY  A  DEBTOR. 


intent  to  defraud  his  creditor^did  make  (or  -  cause  tn^;«"?>!t^''"l'^  ''"^  '^''*' 
•-conveyance,"  or  "  assignment,"  o,- "  sa  le  "  o^^iranLr"  T  .  h  "  ^"  '.  <°'' 
his  property,  to  B.  iransier,    or  •'  delivery  "),  of 


At 


OR, 


on 


move,  {or  "conceal,"  or  "  disnosp  nf  -i  hio  «,„  „  .        .^  ■'  ""'awiuiiy,  did  re- 
creditors,  orvaisposeot    I  his  property,  with  intent  to    defraud  his 


A.,  unlawfully,  did  re- 


At 


FRAUDULE^LY  RECEIVING  A  DEBTORS  PROPERTY. 


on 


intent  that  B.  sho/ld  defraud  his  creditoM  'did  mn„i„»  ^u  ""'"^fully,  and  with 

B..  then  and  the>  given,  (or  ."conned  "or^  T.f    ^'h'-^  P''"'"''"'^  °'»''«  «»id 
sferred ."  nr  «  ^M^tJ^'i  IT  ..  ^?"^.®y®.*';.  ""^  '  assigned."  or  "  sold.'  or  ••  tri,n- 


sferrftfl  "  nf'''i£\!:Ji:^A"''  ""    '  conveyed,"  or  ■'  assigned 
sierrea.    or  "dfelivered."  or  ••  removed,"  or  "  concealpH 
by  the  said  B/-with4ntent  to  defraud  his  creditors 


or  "  sold. '  or  ••  tran- 
or  "  disposed  of") 


At 

of  a 
and 


GIVING  A  FALSE  W<ki?EH0U8B  RECEIPT 

wa^house.  [etc.],  for  storing  tiaiber  retr  i  ■.ni.»,A.«  "'1!®°  t>?'ng"'e  keeper 
.-  with  intent  to  mislead  (or  "1ni^^TOfr«.?i-^"/'  .•'""^'n^'y.  wilftilly 
wiiting  purporting  to  be  a  receint  7nr  ^L  J  ^^5'  '  f '^  ^'^«  '"  ^  «  certain 
«oods  towit  r/j«/.wAi^*A    receipt  lor,  (or  'acknowledgement  of",  certain 

FALSE  RECEIPT  FOR  GRAIN,  Etc 

On 

(or  "  certificate,"  or  "  acknowled^ m«nt  "1  r^,  „.»  „  ,       .  A  ,  in  a  cwtain  receipt 
for  one  ofX  purposesTSfK^ci  ?o  wiffi^'inp'''"^.^''-   'i^l'"''^ 
purpose],  unlawmily  and  wilfully  dUl  make  TrJ^  ^,  'HJ^Pf  «-T^Ven/ion  the 
ihe slatemen,  and  sLw  mX  r^itfi?!' /Sir]  """"""'■ ''  ^"'  f ^'' '"" 

UNLAWFULLY  APPLYING  MARKS  TO  PUBLIC  STORES 
Without  l.wa.1  authority,  did  apply.  In  and  on  certain  stores.^i  wil^mjI'Mi 


r-ffJl 


-1 


i^.'. ti    Li"Jj(  i"  i.»    .,, 


/•?«* 
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CRIMINAL  CODE  Oli'  CANADA. 


of  canvas,  and  twenty  yards  of  fearnought,  a  certain  mark,  to  wit,  a  blue  lin» 
in  a  serpentine  form. 

r^      ,     ^ ,     ^    .  °^  \  <  A.,  unlawfully  and 

without  lawful  authonty.  did  apply  in  and  on  certain  nores.  to  wit,  fifty  yards 
of  bunting,  a  pertain  marlt,  to  wit,  a  double  tape  in  the  "warp  of  ijie  said  bunting. 

■      UNLAWFUL  POSSESSION,, Etc.,  OP  PUBLIC  STORES. 

.^'       ,.,.....     J.  j°"     .  .A.,  unlawfully,  and 

without  lawftil  authority  did  receive  {or  "  possess,"  or  "  keep,"  or  "  sell,"  or 
"  deliver  ")  certain  puldic  stores,  to  wit,  twenty  Uve  pounds  of  candles  bearing 
a  certain  mark,  to  wit,  blue  threads  in  each  wielc,  to  denote  Her  Maiestv's 
property  therein.  ' 

RECEIVING  REGIMENTAL  NECESSARIES. 

At  on  ,  A.  unlawfully  did  buy 

from  a  certain  soldier  to  wit,  B,,  certain  arms  (or  "  clothing  ")  to  wit,  j  Describe 
them]  belonging  to  Her  Majesty.  ^ 

"  CONSPIRACY  TO  DEFRAUD.  ( I ) 

At      ,,  ^  on  ,  A..  B.,  and  C,  did, 

unlawfully,  conspire  together  to  defraud  the  public,  {or  "  Q  ",)T)y  deceit  for 
"  falsehood,"  or  "  by  the  fraudulent  mean^  following  to  wit,  TSet  out  the  frau- 
dulenl  means  agreed  upon]). 

CHEATING  AT  PLAY,  Etc. 

.^}.  on"  '  .  A.,  unlawfully,  and 

with  intent  to  defraud  B.  did  cheat  in  playing  at  a  game  with  cards  {or  "  dice."i 


ROBBERY,  WITH  WOUNDING,  Etc. 


At 

of  violence  {or ' 


on  .  A.,  with  and  by  means 

{or  "  threats  of  violence  ")  then  and  there  used  by  him  to  and  against 

the  person  {or  ••  property")  of  B.,  to  prevenC  {or  " overcome ")  resistance, ^d^d 


unlawAilly  and  violen|M|^l  frOm  the  person  {or  "  in  the  presence")  of  the 
said  B.,  and  a(feainst  ^^HfB's  will,  one  gold  watch  and  one  gold  chain,  of  the 
goods  and  chattels '.■■peaid  B. ;  and  that  at  the  time  {or  *'  immediately 
before,"  or  "  immediatel^fter  ")  he  so  robbed  the  said  B.,  as  aforesaid,  he  the 
said  A.  did  unla^rfUlly  wound  {or  "beat,"  or  "strike,"  or  "use  personal 
violence  to  ")  the  ^d  B.  - 

ROBBERf  BY  A  PERSON  ACCOMPANIED  BY  OTHERS. 

*  At  ' '•  on  A.,  then  being  together 

with  other  persons  to  the  jHrors  aforesaid  unknown,  did  with  and  by  means  of 
violence,  (or,"  threats  of  violence  ")  then  and  there  used  by  him  to  and  against 
the  person  {or  "  property  ")  of  B..  to  prevent  {or  "  overcome  ")  resistance, 
unlawfully  and  violently  stenl  fV-om  the  person  {or  "  in  the  presence  '1^  of  the 
said  B.,  and  against  thfi  said  B's  will,  moneys  of  the  said  B.,  to  the  amount  of 
one  hundred  dollars. 

ASSAULT,  WITH  INTENT  TO  ROB.  BY  A  PERSON  ACCOMPANIED 

BY  OTHERS.  • 

At  on  ,  A.,  then  being  together 

with  other  persons  to  the  jurors  aforesaid  unknown,  did,  in  and  upon  B  ,  unlaw- 

(1)  For  Form  of  Indictment  for  conspiracy  todeQle  a  woman,  see  p.  131,  ante 
for  form  of  indictment  for  conspiracy  to  murder,  see  p.  252,  (uUe,  and  for  other 
forms  of  Indictment  for  conspiracy,  see  pp.  492<%nd  493,  post. 


DOBBRRY  B 


} 
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the  will  of  thrsaid  B        ^         violently,  to  steal,  froip  the  person,  and  against 


At 


ROBBERY  BY  SEVERAL  PERSONS  TOGETHER. 

S^Sn^--;a  Ttte  ?£?ta*Sst'tr^-"^  or  viole^n Ar.'t££?f 

prevent  (^  .  „ve^3-  I'sL^I  a^Lrrd  VToL'tTl^.V"''  ^'.h^'' 
person  (or"  n  the  oresencp  "t  of  iho  ooi«lE  ^    j      violently  steal  from  the 

Moneys  V  the  si?d'K"o^tLTtron»eT^^^^^^^^  '^^  ^"^  «'«  **»- 
HOBBKRY  BY  A   PERSON  A«MED  WITH  AN  OFFENSIVE  WEAPON 

with  a  certain  offensive  wej^nnn  tn  nrit  o  k-».  1  '  A''  ^.*'®°  ^^'"8  armed 
loaded  cane,"  or  "31,aK^Sr"*iJstoT'^r  <  uTr!  .^°'i?^'«^'"'«'-  «»•  "  lead- 
of  violence,  (or  "  threats  oyv?oIftnrL".fh„  a^J-  **"*'  *'""  «°<*  ''J'  means 
against  the  pS^n,o^/'°Jer^^  "^^'^  *^  '»™  ">  and 

uBlawmily  indvio"entlvXlVmt^al'''^^®P' <"'■•''  °Y.«'-co?>e  ")  resistance. 
said  B.,  and  against  t£  Si  B's  Jm  ^?°^  """  "^  ■'''°  P^^'^c^  '^  of  the 
chattels  of  the  Mid  B./  "' °°®  ''"""""'^  "°8  '^f  "»«  gb*hUnd 

*  ^    ASSAULT  BY  An  ARMED  PERSON,  WITH  INTENT  T9  ROb'  " 

'  on  ' 

with  a  certain  offensive  wennnn  tn  «;»  .  k.>  ui  ^  "  '  ^"^^^  being  armed 
unlawAilly  makeTnl^nll^^iihi^^'^t^^^  bludgeon,  did,  in  and  Spon  B.. 
said  B..  then  ra  theTun  iXtlva^d  vt!„"l?"7''.«°?^p'  "°*^  chattel?  of  the 
agaipst  the  will  of  the  said  B^         « '"""^  '°  steal  from  the  person  and 


/ 


ROBBERY. 


of'violence  for  "  thmnfa  nriTini<.„„„».  .u  J   ,  '  ■^•'  with  and  by  means 

/  ASSAULT  WITH  INTENT  TO  ROB. 

aij  against  the  v»^U  of  tKd  B.       '^  ''"''  ^'"''""^  to  steal  from  the  person 
/  STOPPING /THE  MAIL.  (I) 


/'ajitain  mail,  to  -^^-^^l^jUe  conveyance  of  lettli^sSwl"^  '''  ^^"" 
with  intent  t0  rob  {or  •■  search  ")  the  same. 


COMPELLING  EXEGu/lON  OF  A  DOCUMENT  BY  FORCE 

At  „y 

"^  .A.,  by  means 


lawful 
_.  le  said 
eribe  i(]. 


OR. 


!^!!:^ii^:^^^^w^^   unUwfUl  violence  to  (or  '•  rkiA^i^STe^'^^l 


(!)  For  the  dqanition/of  "  M^l  "  see  Article  4.  ante,  p.  ?" 


ill 


\  •'^•-vW.f  1 


.r'-J" 


/^'' 
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of  B ,  did  unlawfullycompel  the  said  B.  to  sign  (or  ••  accept,"  or  •'  endorse  "  or 
"destroy,  or  ••  alter  ")  a  certain  promissory  Bote  lor  "  bill  of  exchange  "i  to  wiL 
[Describe  i/],  with  intent  to  defraud  {or  "  injure  "j. 

SENDING  THHEATBNING  LETTER. 

„  ^i  .     ,  ^       °°    -  .  A.,  did  unlawfully 

send  to  (or  "  cause  to  be  received  by ")  B.  a  certain  tetter  {or  "  writing  "'i 
demanding  of  the  said  B.,  with  menaces,  a  certain  sum  of  money,  to  wit  oik' 
thousand  dollars,  the  said  demand  being  without  reasonable  or  probable  cause 
and  he  the  said  A.  then  well  knowing  the  contents  of  the  said  letter  lor 
••  writing  ").  which  is  as  follows  :  [Set  oul  the  leller.^ 


DEMANDING  WITH  INTENT  TO  STEAL. 


At 


on 


A.,  with 


I/"- 


unlawfully  did  demand  of  B.,  a  certain  sum  of  money,' trwitrOne  hundred 
dollars,  with  intent  then  and  there  to  steal  the  same  from  the  said  B. 

EXTORTION  BY  THREATS  TO  ACCUSE  OF  CERTAIN  SERIOUS  CRIMES. 

^  ^*,         ..  on  .  A.,  unlawftiUy.  did  ac- 

»  ,^  case  (or  "  threaten  to  accuse  ")  B..  of  having  committed  an  offence  punishable 

by  law  with  death  {or  "  imprisonment  for  seven  years  or  more  "i  to  wit  murder 

(or  "  forgery,"  V)r  "  burglary,"  or  "  bigamy,"  fetc.](,  with  intent  thereby  then 

and  there  to  extort  and  gain  money  from  the  said  B. 

OR, 

^*,  ,.  0°  A.,  unlawAillv,  did  ac 

cuse  (or  "  threaten  to  accuse  ")  B.  of  having  committed  an  assault  with  intent 
to  commit  a  rape,  (or  "  attempted  or  endeavored  to  commit  a  rape  "i  with 
intent  thereby  then  and  there  to  extort  and  gain  money  from  the  said  B.' 

^  OR, 

^*,         .,.      .  on  A.,  unlawfully,  did  ac- 

cuse {or  "threaten  to  accuse  ")  B.  of  having  committed  an  infamous  offence  to 
-wit,  the  abominable  crime  of  buggery,  with  intent  thereby  then  and  there  to 
extort  and  gain  money  from  the  said  B. 

OR, 

f  *  ,  -      „        .0"  A.,  with  intent  to  extort  and 

gain  money  from  B.,  unlawfully  did  cause  the  said  B.,  to  receive  a  certain  docu- 
ment accusing  {or  "  threatening  to  accuse  ")  the  said  B.,  of  having  counselled 
and  procured  one  C,  to  commit  an  infamous  offence,  \o  wit,  the  abominable 
crime  of  buggery,  he  the  said  A.  then  well  knowing  the  contents  of  the  said 
document,  which  is  as  follows  :  [Se<  oul  tht  document  ] 


EXTORTION  BY  THREATS  TO  ACCUSE  OF  OTHER  CHIMES. 


At 


on 


...  ,  A.,  unlawfully  did 

accuse  (or  "  threaten  to  accuse  ")  B.,  of  having  committed  the  offence  of  polvKamy 

,  lor  "libel     or  " aggravated  assault "  or  " gaming  in  slocks," or  " frequenting 

-f  Ducket  shops,    or  "corrupting  jurors,"  or  "  obtaining  monevby  false  pretences," 

or^-  defi^uding  creditors"  [^etcj),  with  intent,  thereby,  then  and  there  to  extort 

and  gain  money  fh>m  the  said  B. 

BREAKING  A  PLAGE  OP  PUBLIC  WORSHIP. 

,,  ^*        .      .  .       .    on  ,  A.,  unlawfully  did 

Break  and  enter  a  certain  place  of  public  worship,  to  wit,  Tdescrtbe  Ue  church, 
oluml,  or  other  place  of  public  worship^  and  there,  in  the  said  church,  (or 
"Chapel,  [etc.]  ).  did  unlawftiliy  steal,  one  silver  candlestick  of  the  goods  and 
chattels  of 


^t-A-Af-sB^*  ^j» »'',«;■'*  /-»*yfr  v*;'«  ^f-p***^  ,c-'"'^'*-"''^^x^,'^?f^*'f^'*^r«pqsff' 


STATEMENTS,  OF   OFFENCES. 

STEALING  IN  AND  BnBAKIAG  OUT  OF  A  PLACE  OF 
PUBLIC  WOHSHIP.  "  °' 
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r't  ' 


At  on 

certain  place  of  public  worshin  to  ■■nW  Tn..r,~th.  ,i     -A.,  then  being  in  a 

T  '     ' 

'BREAKING  PLAGE  OP  PUBLIC  WORSHIP  WITH  INTFMT  t^ 
COMMIT.  AN  INDICTABLE  OFFENCE  TH?rK^^^  ™ 

On 
bi'eak  and  enter  a  certain  place  of  public  worshin  in  wit  rn  ^"  ""'"ffuliy  did 
clMfd.or  other  place  of  wars  hiv\  with  Z^Zt,h     ^'H^^^^f^^B  ifie  church. 
steal  the  goods  aid  dmitels  of    '^"^  '     *"'  "•'^  l''^''^'  "lawfully  to^ 

{or  "  with  intent  then  and  there  to  commit.nn  »ho  »» -J    i, '"  I     *""*  '='>"''ch  (etc.) 
oirence  to  wit."  [Describe  thToff-enZn'  '  '"'•'■  ""l '"^'^^ble 

BURGLARY.  ^ 

on 
twelve  at  night,  A.,  unlawfully  and  hurglariouslv  did  hr^ppu"  a  "J^  H"'"'"  u"' 
dwelling-house  of  B,  there  siluatp  I  wiih  .■n7„J..  ^  ?  ,,  **  *'"^  ^"^^r  the 
to  steal  the  goods  and  Sels  of  the^S  B  Sn  and'^^""^'"**  burglariously 
said  dwelling-house,  (or  "  wifMntentTo  commit  in  ?h  ^^^-a  i*^'",?  '^°""<^  *"  '^e 
indicuble  offence,  to  wit,"  IDes^SlheoS)  dwelhng-house,  an 


At 


OR, 


twelve  at  night,  A.,  unlawfully  and  burglariouslv  did  h^«i.  «n^  ?"""  5 
dwelhng-house  of  B.,  there  situated,  with  inteTunlawfulir,n/h^  ^?^^  """ 
10  steal  the  goods  and  chattels  of  the^id  R  thL  .  7.k  ^  ?"■*'  burglariously 
said  dwelling-house  ;  and  he  the  safd  A  h«vfna  '"'V''f«  ^eing  found  in  Uie 
ihen  being  ii  the  said  dwelUng-h^use  Jid  uZT  Jjv*'S'd"bur"ln"''r  ^^ 
twelve  silver  forks  and  twelve  silvnr  «!nnnn«  nf  rK^    ^  and  burglanously  stea 

""  OH, 

dwelling-house  of  B.,  unlawfuHy  did  steal  twelve  sii.pr  L'!,  "'°!J  f^'1*^  '"  ""^ 

burglariously  break  out  of  the  satd  dwelling-house  ^    '  ""'"'^'^""y  «"<! 

HOUSE  BREAKING. 
At  oj, 

break  and  enter  by  day  the  dwellinff-hmi««  nf  r  \h.^  »!.'  ^'  ""'a^O'Hy  did 

there  being  found  therein,  did  then  and  there  unlawftflly  stell  '     '°  ''?*^ 

OR. 


'■iwb^  f^-t*n.-'  ^i*^-«  ^ .  V^" 


t    *      'J.    t^A 


■■M'if"-   '/I, 
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BREAKING  SHOP,  Etc. 

At  on  ,  A,  unlawfully,  did 

break  and  enter  the  shop  of  B.,  there  situated,  and  Qve  boxes  of  cigars  of  llii> 
value  of  twenty  dollars,  the  property  of  the  said  B.,  then  and  there  being  found 
therein,  did,  then  and  there,  unlawfully  steal.  ^ 

OR. 

At  on  ,  A.,  unlawfully  did 

break  and  enter  a  certain  building,  there  situated,  and  being  within  the  curtlla^'e 
of  and  Occupied  with  the  dwelling-house  of  B.,  but  not  connected  ^ith  or  forming 
part  of  the  said  dwelling-house  either  immediately  or  by  means  of  any  covered 
or  enclosed  (lassage,  and  one  horse  of  the  value  of  seventy  Ave  dollars  tlie 
property  of  the  said  B.,  then  and  there  being  found  in  the  said  building,  did  then 
and  there  unlawfully  steal. 

OR. 

At  on  '  *^  ,  A,  unlawfully  did 

break  and  enter  the  shoo  of  B-,  there  situated,  with  intent  to  commit  an  indict- 
able offence  therein,  to  wit,  to  steal  the  goods  and  chattels  of  the  said  h.,  then 
and  there  being  in  the  said' ^hop.  \ 

OR.      ^  ■' 

At  onf'  ,  A,  unlawfully  did 

break  and  enter  a  certain  building  there  situated  and  being  witiiin  the  curtilage 
of  and  occupied  with  the  dwelling.house  of  B.,  but  not  connected  with  or  forming 
part  of  the  said  dwelling-house  either  immediately  pr  by  means  of  any  covered  or 
enclosed  passage,  with  intent  then  and  there  the  goods  and  chattels  of  the  said 
B.,  then  being  in  the  said  building,  unlawfully  to  steal 

BEING  FOUND  IN  A  DWELLING-HOUSE  BY  NIGHT. 

At  on  aboutthe  hour  of  twelve 

at  night  A.  unlawfully  did  enter  wr  "  was  in  ")  the  dwelling-house  of  B.,  there 
situated,  with  intent  the  goods  and  chattels  of  the  said  B.  unlawfully  to  steal. 

BEING  FOUND  ARMED  WITH  INTENT  TO  BREAK  AND  ENTER. 

At  on  /    A.,  was  found,  by  day, 

unlawAilly  armed  with  a  certain  dangerous  and  offensive  weapon  {or  ••  instru- 
ment ")  to  wit,  IDetcribe  t'O  with  intent  to  break  and  enter  the  dwelling- 
bouse  of  B.  there  situated,  and  to  commit  therein  an  indictable  offence  to  wit, 
unlawfully  to  steal  the  goods  and  chattels  of  the  said  B.  then  being  in  the  said 
dwelling-house. 

OR, 

At  on  A.,  was  found,  by  night, 

unlawfully  armed  with  a  certain  dangerous  and  offensive  weapon  {or  "  ijistru- 
ment  ")  to  wit  [Uexcribe  t7.]  with  intent  ^o  break  and  enter  a  certain  building 
of  \i.  there  situated,  and  to  commit  therein  an  indictable  offence,  to  wit,  unlaws 
fully  to  steal  the  igoods  and  chattels  of  the  said  B.  then  being  in  the  said 
building. 

HAVING  POSSESSION,  BY  NIGHT,  OP  HOUSE-BREAKING 
INSTRUMENTS. 

At  on  ,  A.,  was  found,  about 

the  hour  of  twelve  at  night,  unlawfully  and  without  lawAil  excuse,  in  possession 
of  certain  house-breaking  instruments,  to  wit,  [Ueseribe  them]. 

HAVING  POSSESSION.  BY  DAY,  OP  HOUSE-BREAKING 
INSTHDMBNTS,  WITH  INTENT. 

At  on  .A.,  was  found,  by  day, 

unlawfully  and  without  lawful  excuse,  in  possession  of  certain  house-breaking 


■^ 


*-^i  '^'  **  '^''  1"    *"  '         '*^     »"!*,'  ,VB 


#• 


"j^T'S'i''  *'  '""J'  («"''. 


'        1.    ^ 
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SS^%i^^;ySl?:'3^i:  «h.  and  there  to  c.^it  .„ 

BEING  POUND  DI8GDI8ED  BY  NIGHT, 
^nlawftally  and  without  lawCexo.se.  with  his  face  m8ke7(or''Scl:eVef  |' 
.^  .        BEING  POUND  DISGUISED,  BY  DAY.  WIT^  INTENT. 

on 
unlawfliUy  and  without  lawftil  excuse  in  a  «np»«,n  a-  '  ^-  ^"^  '"°"°'^'  **y  day 

FORGERY. 

on  ^  i 

ingly  did  forge  a  certain  document  to  wit  rn».r.^h.  ,^' ""'awftilly  and  know- 
name,  or,  set  forth  a  copy  of  "j  [^««^*«  <A«  document  6y  ,7,  usual 


At 
document 
"dea 
ment 


UTTHRINO  A  P(HIGERY. 

ient,a8ifitwer9genu{rie.  »''«npi  to  use,    etc.),  the  said  forged  docu- 

COUNTBHFEITINO  SEALS. 

JLnterfeit  a  certain  public  seal,  to  wit,  the  public ^flX'^lt^^^f 

UTTERING  COUNTERFEIT  SEALS. 
At  ^       on 

M»l.  to  wit,  a  seal  purporting  to  be  the  nublic  w»i  nf  thi^  n?"°^'°*  '  ''^^•n 
CO  he  count^feltodrSlTunlaUl^  ut  tKSumSfeiS"^  °'  ^'""'•' 


At 


UNLAWFULLY  >aiNTIN(Jj||oGLAMATION. 


on 


Urint  a  certain  proclamation  towit  Tn»,n^hM  tr^  ^„a  a  a  .u  '  ^  "nlawAilly  did 
AiUy  cause  the  same  triWMlv  DurMrt^^«2  k**  ^"^  *''®"  """^  *''«'*  ""'aw- 
Printerfor  Caaada  ^  '^    '^  '  '°  '"''®  ^'^^  P"'>ted  by  the  Queen's 

SENDING  A  FALSE  TELEGRAM. 
At  _ 

with  intent  to  deftitud  did  cauiw  anri  »».>..«>  .  -  •  '.^'  ""'awftilly,  and 
||nd«igui«,followtag;r£o3XwiS>rir^  '"^^r"""  in  the  words 

being  sent  by  the  auth&^C  knotffl,lt  i^wTn'ir  " f ''^«'^^-")  to  B.,  a& 
w.thinta«ttb.ttba«UdJeg!,^iSourbTa2!^rarie?^^^^ 

8EKD,«e  FA«B  ^^^^1'^^;^^^^^,  WITH  INTENT 

.*t  on 

with  intent  to  iiunre  (or  "alarm"!  R  hm -„„j  #  .-  .  A,  unlawftilly  «n« 
«» sent  "I  to  the  said  B  a^^i!.  ♦»!-  *®'"*  '"''.  °*"™  <"•  "  Procure  to 
which  he  thewld  A    kn.;W  t^  h?^^i« 'f«™?  ""l  *.'  '«^'«'"'")  containing  matter 

." — '        31      ■ 


V 


Ir--- 


CRIMINAL  CODE  OF  CANADA. 

COUNTERFEITING  REVENUE  STAMPS,  (t) 

At  on  ,  ,  A., ,  unlawfully  and 

ft-audulently  did  counterfeit  a  certain  revenue  stamp,  to  wit,  [Deteribe  it]. 

SELLING  COUNTERPELTBO  REVENUE  STAMPS. 

on  ,  A.,  unlawHilly  and 

knowingly,  did  sell  {or  "expose  for  sale"  or  "utter"  or  "use")  a  certain 
eoynterfeited  revenue  stamp,  to  wit,  IDefcribe  W]. 

FALSIFYING  REGISTERS. 

on  ,  A.,  unlawfully,  did 

desti'oy  {or  ••  defkce"  or  •'  injure  ")  a  certain  register  then  and  there  lawfully 
kept  ds  the  register  of  births  {or  "  baptisms,"  or  "  itiarriages,"  or  "  deaths,"  or 
"burials  ")  of  the  parish  of 

>  .  PB. 

At  on  ,  A., ,  unlawfully,  did 

insert  in  a  certain  register  then  and  there  lawfully  k^pt  as  the  register  or.births 
[etc.],  of  t^e  parish  of  a  certain  entry,  known  by  him,  the 

said  A.,  to  be  lalse,  and  relating  to  the  birth  {or  "  marriage  "  [etc.]  )  of 

OR. 

At  on  A.,unlawfUlly,dider8se 

flrpm  a  certain  register  then  and  there  lawfully  kept  as  the  register  of  births 
(or  "  marriages  "  [etc.]),  of  the  parish  of  a  certain 

material  part  of  such  register,  to  wit,  IDetitribe  the  material  pari  erased.]   ^ 

FALSELY  CERTIFYING  EXTRACTS  FROM  REGISTERS.      "" 

.^At  on  A.,  being  a  persop  au- 

thorized and  required  by  law  to  give  certilled  copies  o^i^ntries  in  a  cellaia 
register  then  and  there  lawfully  kept  as  the  register  of  births  {or  "  marriages " 
[etc.])  of  the  parish  of  unlawfully  did  certify  a 

certain  writing  to  be  a  true  copy  of  {or  "  extract  fVom  ")  a  certain  entry  in  the 
said  register,  to  wit,  an  entrj'  of  the  birth  {or  "  marriage  "  [etc.])  of 


FALSE  ENTRIES  IN  B.OOKS  RELATING  TO  PUBLIC  FUNDS.  (2) 


At  on  A.,  in  a  cerfain  book 

of  acoount  kept  by  the  Bank,  in  which  said  book  were 

then  kept  and  entered  the  accounts  of  the  owners  of  certain  transferable  stock, 

Stttmuily  or  other  jnMie  fund.}  wiUUlly,.  unlawfully  and  with  intent  to  defraud, 
lid  make  a  certain  false  entry  to  wit,  [Describe  (he  false  entry.] 

FRAUDULENT  TRANSFER  OF  STOCK. 

At  on  '    ,  A ,  a  transfer  of  a  certain 

share  and  interest  of  and  in  certain  stock,  [onnutty  or  other  public  fund],  trans- 
ferable at  the  Bank,  to  wit,  the  share  and  interest  of  B.,  of 
and  in  T Mention  the  amount  and  description  of  the  stock,  etc.},  did  uolaVflilly, 
and  witn  inteat  to  defhiud,  make,  in  the  name  of  C,  he  the  said  C  not  bein^ 
then  the  true  and  lawfUl  owner  of  the  said  stock  [etc,];  or  any  part  thereof. 


(I)  See  Article  4S6,  ante,  p.  410. 
12)  See  Article  440,  ante,  p.  412. 
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MAKING  FALSE  DIVIOfiND  WAfcRANTa, 
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employ  of  the  °"  r„„i,  .    ,     'A' '^'°?  " '''^•"J^ '*  "»e 


POitGERY  OP  A  TRADE  M)(rk. 


At 


on 


(or  .'  cause  to  baforged  ").  a"c^rtain  trade-mark,  to  wit,'[i«SK^'"'*  ^°"^^  " 
PALSELT^  APPLYING  A  TRADEMARK. 

PERSONATION. 

At  ^ 

personate  B.,  {or  "  the  ^aihirtrator,"  or  "  widow  "  nr  «  Uow'.^t-**?".'^  •**•* 


At 


PERSONATION  AT  AN  EXAMINATION, 
on 


car  ""• '-  •■  '~^» Jisi:?ursiCur^^^^^ 


OR. 


At 


^ 


and  with  intent  to  gain  an  a^antage  for  himself  lor  •<  oJe "fi^rli!!!^  '''l'^'^ 
himself  or  "the  said  B.M)  to  be  Derw)nated  ««  r  «'«!k-ii^  ?  .''  '*'*'  Pi^ure 
(dr  "  aual«Ving  -;  eiami^atio?.  EnSaut^rny^il  f«r  1°°"'^^''' 
with  the  UnivoTBliy  of  Laval,  at  Montreal ")  '  (        '"  c°nne««>B 


PERSONATING  AN  OWNER  OP  STOCK. 


■if, 
•t- 


At  Qlj  A  '  1  * 

^nlS^tlr'^tndiforr'^t."^^^^^  »»»«»  and  the,* 

in  the  said  stock.  frrWSft&e  U^^  n^^r."at^^^ 

ACKNOWLBDOING  AN  INSTRUMENT  IN  A  PALSB  NAME. 


,*iTf 


y 


y- 


9''^ 
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\ 


CBIMINAI4  Cl^DE  OF  OAlf ApA. 
qOUNTBR?BITINO<'GURRBNT  SIIiVBR   CQIN8. 


*    At  on  /  -A.  did  unjawl\iily  mal*t) 

{or  "  begin  to  make  ")  and  counterfeit  twenty  pieces  of  false  and  counterr«-it 
coin  resembling  (Oif  •<  apparently  intended,  to  reaemble-and  pass  for  ")  currpiit 
silver  dollam  {or  "  half  dollars,"  or  •'  ten  cent  pieces  ").  < 


BUYING,  8E1.LIN0,  OR  DBALINO  IN  COUNTBRPBIT  COIN. 

^t      ,    ^  on      ,  >  A.,  did  unlawfully  ami 

without  lawful  authority  or  excusoi  buy  [or  "  sail,"  of"  "  receive,"  or  "  pay," 
or  >'  put  off  ")  twenty  pieces  of  false  ancTcpunlerl^it  coin,  resembling  (or  "  ap- 
parently intended  to  resemble  and  pass  for  "1  current  silver  dollars,  at  and  for  a 
.  lower  rate  and  value  than  the,  same  imported  {or  "  were  apparently  intended  io 
.  import.).  -        .  -.     • 

^  I  IMPORTING  GOUNTBRPEIT  COINl  '    •   ^       , 

At  ^     on  ,  A.,  did  unlawdilly  and 

without  lawAil  authority  or  excuse,  import  and  receive  into  Canada  twelve 
pieces  of  false  and  counterfeit  coin  resembling  {or  "  apparently  intended  to 
reseofble  and  pass  for  ")  current  silver  dollars,  he  the  said  A.  then  and  there  well 
knowing  the  same  to  t>e  couiiterfeit.  ' 

BXPORTlNG  COUNTBRFEIT  (JoiN. 

At  on  ,  A.,  did  unlawfully 

without  lawfkil'authority  or  excuse,  export  from  Canada,  twelve  pieces  of  false 
arid  counterfeit  coin  resembling  {or  "  apparently  intended  to  resemble  and  pass 
for  ")  current  silver  dollars,  he'the  said  A.  then  and  there  well  knowing  the  same 
to  be  counterfeit  y      ' 

MAKING  COINING  INSTRUMENTS. 

At  on    "  ,,A.,  unlawfully  and 

without  lawAil  authority  or  excuse,  did  mt^e,  {or  "  mend,"  «tM<  begin  or  proceed 
to  make  or  mend  ")  one  puncheon  {or  "  counter  poncheon  "  [etc  ]  ),  in  and  upon 
which  there  was  then  made  and  impressed  (or  "  which  would  make  and  impress " 
or  "  which  was  adapted  and  intended  to  make  and  impress  "]  the  Ogure  and 
apparent  resembUnce  of  one  of  the  sides,  to  wit,  the  head-side  or  ({current  silver 
doUar.  h 

OR, 

At 


on 


/ 
,  A.,  nnlawlblly  and 


[etc.]).  apparently  resembling  those  on  the  edgesof  current  silver  dollars,  he,  the 
said  A.,  then  veU  kndlriiig  the^me  to' be  so  adapted  and  intended. 

BRINGING  COINING  INSTRUMENTS  INTO  CANADA. 


At 


OB 


A.,  uniawfttUy,  kaow- 


ingly  and  without  lawftil  authority  or  excuse,  did  convey  out  of  H^r  Majesty's 
Mints  into'Canada,  one  puncheon  {or  "  counter-puncheon,/'  or  "  matrix  "  [etc.] ) 
used  or  «Bploy«d  in  or  about  the  ooioiag  of  ooin.  \ 

♦  CLIPPING  CURRENT  COIN.  ' 

At  on  ,  A.,  did  uaiaw^y 

i«Mir  (or  «  dimiiurii,''  or  -  iighten  "),  twohw  pJebes  of  oomot  silver  coia 
eaUed  dollars,  with  intent  that  each  of  the  said  twelve  piaoes  so  ifaipaired,  <«r 
'<  diminished,"  or  lightened  ")  nigivt  pass  for  a  'bunniit  silTer  dollar.        i  '■  " 

-  T     ' 


'-    -f- 


'  r-j  l"  "t  "a    t      '&.rt»«*-'^  ' 


*-'„m 


"^i.ii'.'A 


«it     '  "      ^    '-'V    ■''""■■■  ■*^!'y*»"'i"','  ,'(•,»       •!.''"  ■'■'•■'"-■.'=7/14'' 


V 


8TATBMENT8  OFvjOPFKNoia.  "    JgK 

,'■""-■_  *-  *OW 

DBPACINO,  AND  TENDBRmc,  CURRENT  COIN,  80  OEPACEP 

^*  on 

deftoe  one  piece  of  current  Sliver  coin  c«llBri«.inn«,  h   ,.•»  A.,  unlawfully  did 
Ihanon  certain  names  ,or  "  wordO  iTwU  '   ''  "'^^  '".*  """*  startiping 

unl. wf^Hy  tender  the  said  cuaent  il ve,  c^i„.  «.  defaced  a'/.^or^iiSl'""'^*"'* 

•       POSSESSING  CQUNTBHPfelT  COIN,  w'lTH  ijitsNT. 

^'  '  on 

his  custody  and  possession  twelve  niecM  «f  «i..„.-.r'..^'' ""'"^'^''j'' ''"•I 'n 
"apparently  intended  to  resembrannis^ V,^.^ '".'^?  '^""•"ng  lor 
intent  to  utter  the  same,  hV  t Wwid  A^2«„  «iif"J^'^"^  ^''''r  «*»"»".  '^ith 
jihterfeit.  -    '        *"«' W<l.A.  then  weU  knowing  ttee  same  to  be 


COUNTERFISITING  CURRENT  COPPER  COIN. 


on  '  ^ 

make  and  counterfeit  two  hundred  pieces  of  false  and  rn,,n.„;  A."  ""j'^wftiriy,  did 
(.>,•"  apparently  intended  to  resemErand  S  for  "  X  cul"^!"  '^^^'"bllng 
called  a  one  cent  piece.  '  ^  M^  current  copper  coin 


COUNTERFEITING  FOREIGN  COIN. 


At 


-on 


lor  "  begin  to  make  ")  and  counterfeit  coin  r««nmhii„„ ',  ^■'  ""'"w*^"^ .  did  make 

to  reseodble  and  pass  tor ">  thrs  1  ver  co.TnlTfn a    a^  *"'' '-'  "PPa-^nfy  intended 

.  coin  n  th6  UniteSTsuie's  of  Ami^  cl^d  a'tt'  "T''''''  *"' '"«  "''-•• 

BRINGING  COUNTERFEIT  PORBIGN'COIN  INTO  CANADA. 

•■  on 

without  lawfiil  authority  or  excuse,  did  brinir  into  /„,. ..' J  ^- '  "?'^*''""y  «"•' 
Vw^ty  ]tfeces  of  fgjse  an.l  counterfeit  coin  ^fmhP  '  ^^^'"'^  '"*  )  Canada, 
to  ^m'ble  and  piss  To?  ",  th^sHver  coTn  oTaTo^^  '^  "  "F'^'^nl'y  '"'ended 
coin  of  the  Unitedl  States  of  AmeriM^uS  \  ZSt  TT^'  ''?7'''  *''°  »"»«'■ 
■mowing  the  same  to  be  couiu^e?t  ■^'  "^  "•*  »*"'  ^  '»"">  ''««> 


UTTERING, .COUNTERFEIT  COIN.  i 

At  on 

utter  to  B.,  on*  piece  of  counterfeit  coin  re8emhiin<r  i— ..  -  '  ^•'  "'?'*^f»'4r.  dijl 
resemble  and  pkss  for",  the  cwrent  suZ^^fn  rSn^  1  !P?!''*°u"  ^ntf^nded  to 
then  well  knowing  the  ime  toTcounte^?  °  '*""' '  *""• '"'  »*'•  »'<«  A. 

»  UTTERING  LIGHT  COIN. 


tawful  i^i^.  re  The  «in:"tb«  VerinS/the'^ 

—  -      :"<»™inisbed>r"lighCed'^,"S„te?i;a'^^^^^^^ 


•  impaired,  (or ' 


<\. 


\  UTTBRING^NCUHRBNT  COIN. 

/At  -  on  \_ 

with  intent  tp  deft«udLdid'utt«r  as  hAin<r .  «..>.._•   ••-„  V  ^•'  """wflilh-  and 

Acoin.  not  bei^g  a  cui^Sntsilvw  coin  but  S^^^  *  certaiaVil"" 

^r.X  Silver  dollar,  «,d  being^f'i:;L.t.u7S'"^r2rdo''l£  "^"^  «  / 


%''  t  i 


''■l\ 


-^^^^Si^jK^  lli'^ks^  Ut^^k^ 
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UTTERING  MEDALS,  Etc.,  AS  CURRENT  COIN.  (1) 

At  .  on  ,  A.,  nnlawfully  and 

ivitb  intefit  to  defraud,  did  utter  as  being  a  current  silver  dollar,  a  certain 
modal,  {or  "  piece  of  metal ")  resembling,  in  size  figure  aild  colon  a  current 
silver.doliar,  and  beingy-of  less  value  than  a  current  silver  dollar. 

UTTERING  COUNTERFEIT  COPPER  COIN. 

At  on  ,;;  ,  A ,  unlawfully,  did 

ut^r  to  B.,  one  piece  of  counterfeit  coin  resembling  {or  "  apparently  inlmded  to 
resemble  and  pass  for")  the  current  copper  coin  ca:lled  one  cent,  he  the  said  A. 
then  well  knowing  the  same  to  be  ^counterfeit. 

ARSON. 

At  OH    •  '  ,  A.,  unlawfully,  wil- 

fully,  without  legal  justilication  or  excuse,  and  \<^ithout  6olor  of  right,  did  set  lire 
to  a  certain  building,  to  wit,  a  dwelling-house  belonging  to  B.,  and  situated  in 
aforesaid. 

At  on  ,  A.,  unlawfully,  wil- 

fully, without  legal  justification  or  excuse,  without  color  of  right,  and  with 
intent  to  defraud,  did  set  fire  to  a  certain  building,  to  wit,  a  store  situated  in 
aforesaid  and  belonging  to  him  the  said  A. 

f 

(»,  .  * 

At  on  ,  A.,  unlawfully,  wil- 

Ailly,  without  legal  justification  or  excuse,  and  without  color  of  right,  did  set  lire 
to  a  certain  stack  of  vegetable  produce  {or  "  of  mineral "  or.  "  vegetable  fuel ") 
to  wit.  [Describe  the  stack]  belonging  to  B. 

o  OR,  - 

At  on  ,  A.,  unlawf\illy,  wilfully, 

without  legal  justification  or  excuse,  and  without  color  of  ;igbt,  did  set  lire  to  a 
certain  mine  {or  '•  well  of  oil."  or  "  ship  ")  to  wit,  {Vetcribe  W]  belonging  to  B. 

OR,  '^ 

At  .on  ,  A.,  unlawfully,  wilfully 

( witboi^V legal  justiUcation  or  excuse,  and  without  color  of  right,  did  set  fire  to 
cert||iit  iiaber  {or  "  materials  ")  to  wit,  [Mmlion  thf  quanlity  and  description 
of  tM  Umber,  or  rMteridW],  placed  in  a  certain  shipyard,  to  wit, 

for  building  {or  •'  repairing  "  or  "  fitting  out ")  a  certain  ship,  to  wit, 
[Mention  the  ship]. 

ATTEMPT  TO  COMMIT  ARSON. 

At  on  ,  A.,  unlawl\illy,  wilfully, 

without  legal  justification  or  excuse,  and  without  color  of  right,  did  attempt  to 
set  fire  to  a  certain  building,  to  wit,  a  dwelling-house  belonging  to  B.,  and 
situated  in         ^  aforesaid. 

WIFULLY  8BTTIN0  FIRB  TO  CROPS,  Etc. 

At  on  ,  A..  unlawfViIly,  wilfUlly, 

without  legal  justification  or  excuse,  and  without  color  of  right,  did  set  lire  to  a 

1 

(I)  See  Article  475  (b),  anl$,  p.  431. 


belonging  to  the 


i«  ilA  .i~.  .•'S-.  V' 


w-SSdl 
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certain 

or 

ofB. 


WILFULLY  SETTING  FIRE  TO  TREES,  Etc. 

"  on  A         I 

without  legal  justiflcation  or  excuse,  and  without  coioF  ofriAT'"^^^'  '^"/^"J'' 
certain  trees  (or  "  lumber."  or  "  timber."  Tr  "  "ogs."  or  °  flo^^^^^^^  .0  n^"'  '- 
etc. .  to  wit.  [Describe  and  give  the  silualion  ofih*  irL.  a.„  i  .u*"^  booms." 
B.,  and  did  thereby  injure  F'  des  "o^'l  the  Mme    ^  '  '''•^' '"'  P™'^'"'^  °' 

-  ,  NEGLIGENTLY  SETTING  FIRE  TO  FOREST,  Etc 

^S.^T^^S?''^^  ^consequences   (0.  •.n^io»^^^^^^^ 
'-"-'-       ■-  '  »'„«lid  unlawfully  set  Ore  to  a  certain 

3r.    etc.),  situalled  (or  "  liflinir  "i  «„ 


^^t '(ir^'tSerV .. manufactured  lumbe^-rcTSia^';':? !.? ""^ 
PLACING  THROWING^EXPI^JVBS  WITH  INTENT  TO  DESTROY 

without  legaljustiflcation  orwcuse.  and  without  color^'f  riaM"!!!^;.^.!!'""^' 
(or  "  throw  into")  a  certain  building  [w  '•  ship  "  to  wU  fflWrrt^  // 1  m^"" 
or  ship}  a  certain  explosive  substance  to  wit  flie  nT,  nJi  of^,^  the  butldtna 
inte^.,ti.e«by.  thousand  there,  to  d^^iro';  ro?^"^^^^^^^^^^^ 

MISCHIEF  ON  RAILWAYS.  (1)  ^ 

a  manner  likely  to  cause  danger 'to  valuable  Dronertv  ^i^?*t!l''i^'i°wJ" 
engme  and  cerUin  cars  of  the^nadian  Pa^TaCy.  on  tfei  "railwa?!" 
K  ,      •  ^  aforesaid,  did  displace  a  rail  (or  '4  mmp  "  Jtn  >  n^  L^ 

belonging  to  the  said  railvupy.  '^o"  minor    steeper,    etc.).  on  and 

'       *  OR, 

C^X  "'«"*"  °°  ''^  "  °^'- "'  r  "''•-•y  °f  ">«  Grani- r'LVktaTlway' 

MISCHIEF  ON  RAILWAYS  WITH  INTENT.  (2) 

WILPDLLY  REMOVING  MARINE  SIGNALS.      ' 
Without  legal  JnsUficaUon  or^excuse,  and  without  'oo1or"o/'riiJl'^dS'Sil^r' 

(l|  See  ArUcIe489,  ante.  p7m.                             ~                               ' 
<Z)  See  clausa  i  of  Article  489.  anl«,  p.  439. .. 


»      i 


»u,-..c'  ■f^i^^'^^-'-'^fk 


^xJ/^-'iA' 
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WILFULLY,  INJURING  BOCaiS.  etc. 

At  on  A.,  unlawAilIy,  wilfully, 

without  Ipgal  justi&catioa  or  excuse,  and  without  color  of  right,  did  break  ( or 
"  injure  ",  (or"  cut ",  pr  "  loosen  ",  or  "  remove  ",  or  "  destroy"),  a  certain  dam 
(or  "  pier  ",  or  "  sUde  ",  or  "  boom  ",  or  "  rait ",  or  "  crib  of  timber  "i,  the  pro- 
perty of  a  '        ^ 


At 


MISCHIEF  TO  MINES, 
on 


A,  did  unlawfully 
cause  a  quantity  of  water  [or  "  earth. "  or  "  rubbish  ")  to  be  conveyed  into  a 
certain  mine  (or  •■  well  of  oil ")  to  wit,  [/)Mcr»*e  i(],  the  property  of  B.,  with 
intent  thereby  then  and  there  to  ii^jurQ  {or  •  obstruct  the  working  of")  the  said 
mine  (0*^"  well  of  oil"). 

OR, 

At  on  A.,  unlawf^illy  did  da- 

mage the  shaft  (or  "  a  passage  ",  of  a  certain  mine  (or  "well  of  oil"),  to  wit, 
[Describe  il],  the  property  of  B.,  with  intent  thereby  then  and  there  to  injure  [or 
"  obstruct  the  working  of")  the  said  mine  [or  •'  well  of  oil "). 

OR, 

At  on  A.,  unlawfully,  did  da- 

iMg9  (ar  '•  nnfitsten  ")  a  certain  rope  {or  "chain  "  or  "tackle")  used  in  a  certain 
nine,  to  wit.  [Uescribe  if),  the  property  of  B .  with  intent,  thereby,  then  and  there 
to  reader  the  same  useless,  and  with  intent,  thereby,  then  and  there  to  iqjure  {or 
"  obstruct  the  working  of")  the  said  mine. 

« 
WILFULLY  DESTROYING  A  HOUSE,  ETC.,  AND  ENDANGERING 

LIFE.  (I) 

At  on  ,  A.,  unlawfully,  wilfully, 

hout  legal  justification  or  excuse,  and  without  color  of  right,  did  by  means 
wit  n  explosion  destroy  {or  "  damage  "(  a  certain  dwelling-house  {or  "  ship,"  or 
"  boat ")  tq  wit,  {Describe  iQ,  the  property  of  B.,  there  being  certain  persons  to 
Wit,  C ,  and  D.,  then  in  the  said  dwelling-house  [etc.],  and  the  said  destruction 
*  or  "(teiMige")  did  then  and  there  cause  actual  danger  to  life. 

WILFULLY  DESTROYING  A  RIVBft  BANK,  ETC.,  AND  CAUSING 
DANGER  OF  INUNDATION. 

At  on  ,  A.  UBlawftiHy,  wilfully, 

without  legal  jastiHcation  or  excuse,  and  without  color  of  right,  did  destroy,  (or 
•'  damage  ")  the  bank  {or  "  dyke  ")  of  a  certain  river  called  the  river  St.  Lawrence, 
whereby  and  by  means  whereof  there  was  actual  danger  of  inundation. 

WILFULLY  DESTROYING  BRIDGES. 

At  on  ,  A.,  unlawAilly,  wilfully, 

without  legal  justification  er  axcuae,  and  without  color  of  right,  did  destroy  {or 
"damage '')  a  certain  bridge  {or  "  viaduct."  or  "  aqueduct"^)  situated  in 

aCoreaaid,  and  over  tor  '•  under  ")  which  a  certain  highway  {or 
"  itUwaj,"  or  •'  canal  ">  to  wiU  [Deieriba^  a],  passes,  and  the  said  destructioo 
(«r  "danage  ")  was  so  doae  by  the  said  A^  with  intaat  and  so  as  to  render  the 
said  bridge  {or  "  viaduct "  or  "  aquedWAt,"  or  "  higbway,"  or  "  railway "  or 
•'  canal ")  dangerous  and  impassable. 

(1)  See  Article  499,  ata$,  p.  442. 


WILFULLY 


WILFULLY 


WILFULLY  DE 


At 
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WILFULLY  DESTROYING  OR  DAMAGING  A  RAILWAY. 

°°  >  A.,  unlawftilly,  wilAilly. 


without  Iftgal  justificaton  OP  Bicu«p  anH  ™i.k,.  .  .  ■  ^- "niawftilly,  wiinuiy. 
"  <tam.«e^«'^ain  railway  to  wit^Z>«i5L/W^^^^  '*"*  ^^^''"y  <«^ 

as  to  render'  the  same  dwiSus  aS  iSrSwe  ^         '"'""' '°  ^°**«'  ""»  ~ 

DESTROYING  A  WRECKED  SHIP. 

without  le«i  jUfltlfloation  or  excuse  and  without  min'Af  ""ll^J^J'^.'  ''•""""r . 
"damage'^)  a  cerUin  shio  to  wit  fn««Jfc  •.!  ?  ['''^'■'«^*''  '^''1  destroy  (or 
<li8ti««r(or  "  wrecked.")    '  '  C^"<^*«  »'3.  which  was  tlien  and  there  in 

WILPDLLJ  DESTROYING  CATTLE,  Etc. 
At  on  ' 

without  legal  justiOcation  or  exciwminrt  wifi.A.,f  _i  '  ^.'  ^^^'awftilly,  wilflilly, 


At 


on 


without  legal  justiUcation  or  eTcuse  and  withnm  ^m^n  -^1^'  ""i?*?^!'^-  wilftjlly, 

WILFULLY  DAMAGING  A  CANAL,  Etc. 

At  o_ 

without  legal  justiOcation  or  excuse,  and  without  color  ot'^ah^^)^''^  ""'^^''^^'l' 

Intent  aSf  so  as  thereby.  th"eS  ^n,\^T^^X:S^^2?Z^r'' 

WILFULLY  DAMAGING  THE  SLUICE  OF  A  PRIVATE  WATER. 
At 
without  legal  justiflcation  or^^ruM  .n^  ^.n.^  .     .    ^  •  "".'^^'^"y- ^'"^"y. 

the  Ush  pond  of  B  "sitMted  in  '  °^  "  '^'^'^  P"^?'«  w'''^'-.  '»  wft, 

t«ke  (or  "  destroy,")  (or  "  so  as  to  gauu.  th..  i„  woresaid,  with  intent  to 

therein.  so  as  to  cause  the  loss  or  destrucUon  of  ")  the  lish 

DAMAGING  A  PRIVATE  FISHERY. 
WILFULLY  DBSTHOyma  GOODS  IN  PI.0O88  OR  MANUPAOTDBE. 

At  OB 

A.,unlawnilly,wiinilly, 
'"  "'  ""'••   did   destroy 
/  of  B.,  and' 
and.  there  to 
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WILFULLY  DAMAGING  MANUFACTURING  MACHINES. 

At  on  A.,unlawl\illy,wiirully, 

without  legal  justification  or  excuse,  and  without  color  of  right,  did  damage 
(or  "  desti'oy  ")  certain  agricultural  {or  "  manufacturing  ")  machines,  to  wit, 

[Describe  Ihem],  the  property  of  B.,  with  intent  thereby  then  and  there  to  render 
he  same  useless. 

WILFULLY  DAMAGING  OR  DESTROYING  TREES  IN  A  PARK,  Etc. 

At  ^      on  A ,  unlawfiilly,  wilfully, 

without  legal  justiQcation,  and  without  color  of  right,  did  damagfe,  {or  '•  destroy ") 
two  flr<trees  the  property  ot  B.,  then  growing  in  a  certain  park,  {or  ••  pleasure 

ground,"  or  "garden,. or  "land  adjoining  and  belonging  to  the  dwelling, 
ouse  ")  of  the  said  B.,  thereby  then  and  there  injiving  the  said  trees  to  an 
extent  exceeding  in  value  the  sum  of  Ove  dollars. 

WILFULLY  DAMAGING  A  POST  LETTER  BAiB,  Etc. 

At  on  A.,  unlawAiUy,  wilfully, 

without  leg^l  justification  or  excuse,  and  without  color  of  right,  did  damage  \or 
"  destroy  ")  a  certain  post-letter  bag  {or  "  post-letter  ")  the  property  of  the 
Post-master  General. 

WILFULLY  DAMAGING  A  STREET  LETTER  BOX. 

At  on  A.,  unlawfully,  wilfully, 

without  legal  justification  or  excuse,  and  without  color  of  right,  did  damage 
{or  "  destroy,'')  a  certain  street  letter  box  (or  "  pillar  box  ")  established  by  au- 
thority of  the  Postmaster-General  for  the  deposit  of  letters  and  other  mailable 
matter. 

WILFULLY  DAMAGING  A  PARCEL  SENT  BY  POST. 

At  "^      on  A.,  unlawfully,  wilfully, 

without  legal  justiUcation  or  excuse,  and  without  color  of  right,  did  damage 
{or  "  destroy,")  a  certain  parcel  sent  liy  parcel  post,  the  property  of  the  Post- 
master General. 


WILPULL 


WILFULLY  DAMAGING,  BY  NIGHT.  PROPERTY  TO  AMOUNT 
OF  TWENTY  DOLLARS. 


At 


on 


vkithout  legal  JusUflcation  or  excuse,  and  without  color  of  right,  did  damage 
{of  "  destroy,  )  by  night,  seven  birch  trees,  the  property  of  B  ,  then  growing  in 
a  (^lot  of  land  belonging  to  the  said  B.,  thereby  thi 
l9s  to  the  amount  of  twenty  dollars. 


A.,  unlawfully,  wilftilly, 

of  right,  did'  damage, 

f  of  B  ,  then  growing  in 

en  and  there  injuring  the  said 


OR, 


on 


,  A.,  unlawl\illy,  wilfully, 
without  legal  justiflcation  or  excuse,  and  without  color  of  right,  did  damage  lor 
•'  destroy  ' ),  by  night,  thirty  five  patterns  for  the  making  of  waterproof  coats,  the 
property  of  B.,  thereby  then  and  there  iqjuring  the  said  patterns  to  the  amount 
of  twenty  dollars. 


WILFULLY  DESTROYING.  Bt  DAY,  PROPERTY  TO  THE  AMOUNT 
OF  TWENTY  DOLLARS. 

At  on  .  A.,  unlawiXilly,  wilAilly 

without  legal  Justiflcation  or  excuse,  and  without  color  of  right,  did  damage  lor 
'<  destroy  "),  by  day,  one  crate  of  crockery  and  glass  ware,  the  property  of  B., 


\, 


Si*>7^)^^ 


^iiU«>^.' 
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onSti'doila™.  '""'^  "^'"^  ""«  ""*  ''"'^"^'-y  <""*  »'«««  ware  o  the  amount 
WILFUL  INJURES  TO  POLL-BOOKS,  Etc. 

(Descnbt  the  election  writ,  etc.]  prepared  and  drawn  out  according  tnl  pL!^  n 
raw  m  regard  to  Dominion  (or  ••  provincial  "  or-  munirin«i  "  *n!  *  ^  P 
elections,  to  wit,  the  Act  ICitl  the  let  ap^A  fo" the^^c^^Z^Ldl       ""*'    ' 

OR, 

without  legal  justiUcation  or° excuse,  and^ without  colo^or"r^i1,Y1l'!l'• '""L'^l'^' 
"cause  to  be  made-Ma  certain  en7unm7TTwTn)^!j^tin-  """'^,(?'" 
writ  of  election  [etc.i  to  wit.  [Z/wmfteTp^^^d  S  Sf^a'St'Jc  ordin'/  o  * 
certam  law  in  regard  to  Dominion  [etc  1  elections  to  wit  thVAM  ?/v^5Ta^  2  T 
which  M  applicable  to  the  case  in  hanO]         '''"^' '°  *'*•  ""^  '^"^  U'''«  "•«  ^cl 

INJURIES  TO  BUILDINGS  BY  TENANTS, 
of  a  certain  dwelling-house  sitoated  in  '  ^"  ^^r^  ^^^^  possessed 

»^5'dweSingtur"''"  °'  ^  • '''  °""«'  '''«-°''  P""  dow"'aTiSoff  the 


WILFULLY  DESTROYING  TREES  AFTER  TWO  PREVIOUS 
CONVICTIONS.  (I)  "'w  *-«f!'ViUUS 


At 


on 


without  legal  justiflcaUon  or  excuse  and  without  colo;  of'r^^htZTl^^^^I''^}^' 

fh^  "1^^*°  S*"* ""'"«  °'""y  «'nto,.Uie  said  shrub  bbing  the  prooerlv  S^B   and 
then  growing  in  a  certain  plot  of  land  situated  and  beiniin        ^   ^        ' 
aforesaW :  And  the  said  jurors  say,  that,  heretofore,  to  wit  at 

be  imprisoned,  [etc.]  :  And  the  said  jurors  farther  say,  that  heretofore,  to  wit  at 
Ihelirstly  hereinbefore  mentioned   olfence.  but  aOe^triexlTSti^ 

of  having  at  o„  rc  »      i  *i' 

tmnd  conviction]  :  And  so  the  jurors  aforesaid  sav,  that  on  thedav  and  vmJ 

L™;!l[°IS^w,.l''\""*,  ^■•,"j"?*'^"y  "'"^"y  without  legiljustfll^uon 
excuse  and  without  color  of  right,  did  damage  (or  "  destroy  "wCqflirt«h«.h 

and  did  thereby  do  injury  amounting  totheVlue  of  SftJUts  after  hS 

iTK'Sr'-^ti^'^refc  l'j^'L'd%°l'^""^  "'^'''^''y '^-'^^^^ 

twenS  ilX  centa^    •■      •"'  '^  "^"'^  amounUng  to  the  value  of  at  lM8t 


^i<^  rd"r.is'aard^U";,i?'  -'*•  »>•  "^'  - »° — 


ft  5 


M 


K  I 


.X'm 


I 


'    '- *'-.N    »"»  ■/"\      "th-J »^%fi^/rii-%''f''-*f, 
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WILFULLY  DAMAGING  OR  DBSTROYINO  VBOBTABLB  PHGDUGTIONS 
GROWING  IN  A  GAUDBN,  Etc.  {I) 


At 


on 


. -.     i,      .  ""  1  A.>  unlawftilly,  wilftilly, 

without  legal  justiacation-  or  excuse,  apd  without  color  of  riijht,  did  damage  {or 
"destroy")  fifty  cauliflowers,  tlie  property  «f  B.,  then  growing  in  a  certain 
garden  of  the  said  B.,  situated  i^  aforesaid :  And  the 

said  jurors  say,  that,  heretofore,  to  wit,  at  on 

(before  the  committing  of  the  hereinbefore  mentlonedolTence),  the 
nid  A.  wag  duly  convicted  before  C,  one  of  Her  Majesty's  Justices  ofthe  Peace 
for  the  District  of        ,  of  having  at  on 

.  , .    ,      ^  .  ISel  out  the  offence  forming  Iho  basis  of  the  first  con- 

vtciton],  and  was  adjuged,  for  his  said  offence,  to  pay  [etc.],  and  in  default  of 
payment  [etc.],  to  be  imprisoned  [etc.]  :  And  so  the  jurors  aforesaid  say,  that  on 
the  day  and  year  first  aforesaid  tbat  A.  did  unlawftilly  wilfully,  without  legal 
Justincation  or  excuse  and  without  color  of  right,  damage  {or  "destroy")  the 
*r  •fS'^f^  cauliflowers  after  having  been  previously  convicted  of  the  like  offence 
of  wilftilly  damaging  (or  "  destroying  ")  vegetable  productions  in  a  garden  [etc.] 

COMBINATION  IN  RB8TRAINT  QP  TRADB. 

^' .     J  1  on  A.,  unlawfully  conspired, 

combined,  agreed  and  arranged  with  B.,  C,  and  D.,  and  with  the 
,    .....     ,  Company,  to  unduly  limit  the 

Faculties  for  transporting,  {or  •'  producing,"  or  "  supplying."  or  '•  storing,'  or 
'  dealing  in  "or  "  manufacturing,")  cotton  goods  fete],  a  airi>ject  of  trade  and 
commerce.  i  o         l      j>     -r^j 

OR. 

*^.     .  on  A  ,  unlawftillv  conspired 

combined,  agreed,  and  arranged  with  B.  C,  and  D.,  and  with  the 

Company,  to  uudulv  ]u%vent  and 
lewen  competition  in  the  production  (or  "  manufacture,"  or  "  purchase,"  or 
•'Barter,"  or  -"  sale,"  or  ■•  transportation,"  or  "  supply,")  of  woollen  goods 
[ewj.],  a  subject  of  trade  and  commerce. 

CRIMINAL  BRKAGH  OP  CONTRACT. 

.  ,^*   . .  .  on  A.,  unlawftilly,  and  wil- 

ftilly  did  break  a  certain  contract,  to  wit,  iDtscribe  if],  theretofore  made  by 
him,  well  knowing  {or  "  having  reasonable  cause  to  believe  ")  that  the  probable 
consequences  of  his  so  doing  would  be  to  endanger  human  life  (or  "  cause 
serious  bodily  injury,"  or  "  expose  valuable  property  to  destruction."  or  "  seri- 
(MIS  injury."). 

INTIMIDATION. 

^  on  A.,  and  B.,  unlawfully, 

«na  without  lawftil  authority,  did  use  violence  to  {or  •'  injure  the  properly  of ") 
C.  by  [Describe  the  personal  violence  or  the  iniury  to  property,  {as  the  case 
may  *«)].  with  a  view  to  compel  the  said  C.  to  employ  D,  e!,  and  P.,  whom  he 
Ui»  said  C.  had  a  lawftil  right  to  reftue  to  employ  {or  ••  to  compel  the  said  C.  to 
discharge  from  and  reftue  to  keep  in  his  employ  G  ,  and  H.,- whom  he  the  said 
C  had^  lawftil  right  to  reUin  in  his  employ.") 

OR. 

At  on  \  A.,  B.,  and  C,  being 

workmen  in  the  employ  of  D..  unlawftilly,  Wrongftilly  aod  without -lawful  an- 


(f)  See  comments  and  authorities  under  Art.  47S,  ante,  p.  432,  as  to  second 
offences.    And  see  Articles  638  and  676,  post,  as  to  Indictment  and  Procedure. 


^- 


^  <4K.  ^  « 


{■' 
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!^"^,'*»'''uy'°?"°*°'''"'"^*'s  of  using  violence  to  (ar  ..of  injurinff  thn  „.„ 
perty  of  >the  Mid  D..  then  and- there  intimidate  thelLd  D    wUh  i  ^pJ^^,' 
com^l  the-8a.d  D.  to  raise  and  advance  the  wageS  them^he  s^id  l']' b", 


At, 


OR, 


on 


wrong^Ily,  and  without  lawftil  authority,  did  persistentlv  Inni  *'^'^' 
place  t^  place,  with  a  view  to  compel  the  ^id  C.'To  ceLe  U"wn^  for  n^il^ 
the  said  C.  having  a  lawful  right  to  continue  to  work  for  the  Ta^d  o!^  '  ""^ 

INTIMIDATION,  BY  PICKETING. 

days  before  and  since  that  date.  A.,  and  B  unlawfullv  wrnn^nnll  J"^"  •fL"'^'' 
tawftil  authority,  did  beset  and  wat^  theC°  d^  ^Sod  in^/nr^r'''''".' 
<:..  where  D.  was  then  working  in  the  employ  of  he'sTid  C  W^'th  «  vf2  .  "^^  °' 
pa  the  said  p.  from  working  in  thd  employ^of  the  sa?d  c .  hrtheUd  S  Lavil' 
« lawAil  right  to  continue  to  work  in  the  employ  of  the  s^d  C  ^l  P™?.!'"*' 
view  to  compel  the  said  G.  to  discharge  and  to'^diLontTnue  emp^il  the  saW 
D.,  he  the  said  C.  havmg  a  lawAil  right  to  continue  the  said  D.  in  hrs^emploj  •'?. 

INTIMIDATION   BY  A88ADLTi*0R  THREATS.  IN  PUR8DANGE 
OP  AN  UNLAWFUL  GOMBINATION.  ^^^"'^"ANGE 

on         **  A    D        J 

before  tJjen,  unlawmily  conspired,  combined,  confedera'ted'and  agreS'tSh!; 
to nuae  the  rate  ol  wages,  then  usually  payable  to  worSn  in  l^^tJn^,^^'^ 
business  and  manufacture,  to  wit,  theffi/busnelanTmknufftrt^^^^r^ 
foundmg  (or;' caJico  printing."  of  "cotton  spinS"  t"S  S^iS?™" 
•engine  making  "  or  "  cigar  making,"  or  "  bHckmaking;-' fete  Tft  dfd  then  «nH 
there,  in  pursuance  of  the  said  con8piracy,unlawfully  make  an  askauU  .^n  <^ 
«aa«  vioTenoe"  or  "  threats  of  violence  to")  B.,  with  a  view  to&r  hTri"'" 
w«^mg  ior  -being  employed  ")  at  such  t«lde.^>uSn^";'Jd'mSf.cfZf"''" 

CONSPIRACY  TO  COMMIT  AN  INDICTABLE  OI'FENCB. 
At 
I'M.conMre.  combine,  confederate  and  agree  togette^^t/commit^^^'!^!^'-^' 
indictabte  oflence,to  wit.  the  crime  of  arson,  (or  "Karv  "T"./Jfvl?i!J 

,       CONSPIRAGX  TO  BRING  FALSE  ACGUSiWION  OF  CRIMB.  (2) 
JSher^u;  X^u^-'rt'fS  WS'^'  combine;  tie^rlli  fnd^agSl 

k»wingth««Ud6.k  Ja^ol1o?th?M?d;S^^^^  F..thenwell 


(!>  For  counts  setting  out  IhV  overt  acta,  see  next  form.  Althonak  i„  — 
mdictment  for  conspinicy,  it  is  U8u»l  to  set  oJtlhe  overt  ac^  that  is^^'«i  .^ 
,wWch  the  conspirafors  orany  of  them  mav^avrdone  towaS™^^ 
Xr  SrLL"StS'^|'p"^\.'^ir^^  rortheconspira'cyXWlS 

(2)  See  Article  152,  ante,  p.  9t. 
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v. 


And''the  said  Jurors  lYirlher  oresent  that,  afterwards,  at  aforesaid 

on  the  day  and  year  aforesaid,  the  said  A.  B.,  and  M.  B ,  his  wife,  G.  D..  and  e' 
v.,  in  pursuance  of  their  said  conspiracy,  did  attend  together  before  J  N 
Esquire;  one  of  Her  Majesty's  Justices  of  the  Peace  for  the  District  of 
to  whom  they,  the  said  A.  B.,  and  M.  B.,  his  wife,  C.  D.,  and  B.  P ,  did.  then  an,l 
there,  make  the  said  false  charge  and  accusation,  falsely  charging  and  accusing 
the  said  G.  H..  with  and  of  the  rape  aforesaid ;  and,  theA  and  there.  t>efore  the 
said  J.  N.,  she  the  said  M.  B.,  in  the  presence  of  and  in  company  with  the  said 
A.  B..  C.  D..  and  E.  P.,  and  in  further  pursuance  of  the  said  conspiracy,  did 
make  her  written'^&nd  sworn  information  and, complaint,  falsely  charging  and 
accusing  that  the  said  G.  H..  had.  then,  lately  Itel'ore.  unlawflilly  assaulted 
ravishel,  and  carnally  known  her,  the  said  M.  B.,  without  he^  consent.  ' 

And  the  said  jurors  further  present,  that,  afterwards,  to  wH.  in  the  Court  of 
Queens  Bench  Tor  (name  the  Court),  as  Ihecase  may  be]  of  the  pro'i^ceof, 

holden  at  in  and  for  the  district  (o»'  "^county  "i  of 

,.,..„       ^       „on  .  in  the  year  aforesaid,  they 

the  said  A.  B.,and  M.  B.,  his  wife,  G.  D.,  andB  P.,  in  further  pursuance  of  their 
said  conspiracy,  did  causa  and  procure  to  be  falsely  laid  and  exhibited,  before 
the  Grand  Jury  then  and  there  sworn  before  the  said  Court,  a  bill  of  indictment 
falsely  charging  and  accusing  the  said  G.  H  ,  with  and  of  the  rape  aforesaid  ; 
which  sai(|  bill  of  indictment  was  bv  the  said  Grand  Jury,  then  and  there 

•  returned  into  the  said  Court,  thus  endorsed ;— •<  No  Bill."  ■> 

ATTEMPT  TO  COMMIT  AN  INDICTABLE  OPPENCB. 

At.  on  ,  A.,  unlawfully  did 

attempt  to  unlawfully  steal  one  gold  watch  of  the  value  of  sixty  Ave  dollars 
of  tl^  goods  and  chattels  of  B.  ( I ) 

OR, 

^         •       ■  "  s  ,,-'■■' 

•  '  **  .  on  ,  .  A.,  unlawfully,  did 
Attempt,  by  false  pretences,  tp  obtain  from  B ,  ogehofse  of  the  value  of  seventy 
dollars,  the  property  6rtttiSB«taB.;;wtthtHt6nt  to  defraud. 

OR, 

At  on  A.,  unlawfully  did  soli- 

cit  and  advise  B.  to  unlawfully  steal  one  piano  of  the  goods  and  chattels  of  C, 
whereby  he  the  said  A.,  did  Unlawfully  attempt  to  commit  the  indictable 
offence  of  theft. 

OR, 

At  on  ,  A.,  unlawflilly,  did 

attempt  *>  commit  the  indictable  offence  of  bigamy  {or  "  burglary  "  [etc.]),  by 
then  and  there.  {S«(  oxU  the  meeau  used  in  making  theattemfi.'] 

ACCESSORY  APTBH  THE  PACT  INDICTED  WITH  THE  PRINCIPAL 

OPPENOER.'    , 

tAfier  charging  A.,  as  the  principal  offtnder,  wxth  the  principal  o/Tenct, 
proceed  Ihus)  ;— 

And  the  said  jurors  Airthor  present  that,  C ,  well  knowing  the  said  A.  to  have 
done  and  committed  the  Said  offence,  as  aforesaid,  did,  after  the  same  was  so 
done  ttfta  committed  as  aloresaid,  to  wit,  on  the  day  and  year  aforesaid,  unlav- 
nuiy  receive,  comfort  and  assist  him,  the  said  A.,  in  order  to  enable  him  to 
escape. 

(1)  See  pp.  129.  250,  251,  252.  257  and  485,  atde,  fbr  forms  of  indictment  for 
attempts,  in  cases  of  Sodomy,  Murder,  Suicide,  Rape,  Defllement  ot  Girls,  and 
Arson. 


ACCESSORY 
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'^,''%  J 
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ACCB880RY  AFTER  THK  PACT.  INDICTED  ALONE   THE  PRINPIPai 
OFFENDER  HAVING  BEEN  CONVICTED       ^'"'^GIPAL 

priSdlff)"-'^'^''*""'^"''"'^'  ""^  "^'  P"'''"P«'  "'To'^"-''  conviction. 

And  the  said  Jurors  Airther  present,  that  C,  well  knowiiia  the  said  A  l.  h»v« 
.iT'^'^A  '=°""°  Jfd  the  said  offence. 'as  aforesaid.  Srd.  aKhe  wme  was  lo 
^one  and  committed,  as  arorosaid.  to  wit,  on  the  day  and  year  afores^d  unlU 
^lly  receive,  comfort,  and  assist  him,  the  said  A.,  in  order  to^enaSieh^ Jo  esca  J^" 


TABLE  OF  OFFENCE  UNDER  TITLE  VI. 


INDICTABLE   OFFENCES. 


No 


Amr. 


Omaoi. 


10 

11 

II 

lla 

IS 

14 

15 

16 

17 

18 
It 


SM 


m 

808 

SM 
SO* 

SM 
SIO 
SM 
SIS 

sst 

Sli 

wr' 

SM 


Theft  oflthing*  nnder  wiiare  (t) 


MtUa,  with  Intent  to  itesl  th« 

le,  etc 

Thaft^y  Agant 
Thw 

Mil 


PUNISBIUIfT. 


SeTen  yean  ;    2nd 
fence,  ten  yean.... 


of- 


Tbibukal. 


Fourteen  ysari. 

Two  yeuk. . . . . . 

Foorteen  yesn. 
HTeyeare...... 


sn 

n* 
sts 
sti 

SM 
SM 

sr 

Stt 

w 

SM 

SM 


by  holder  of  power  of  attorney , 
held 

idalnit  oonoeaimoit  of 'boU,  etc.' 

mlaiagparteer . 

iJTlng  •totan  property  (l). . . 
i«v  iT*"y  •**•"  poet-latter,  ete. 
iThafta   by   elerki,    aarruta,    Bank 
^PlOTfaa,  Oorcnment   and  other 

Mjuom;;ite^ftitaitoddi;«Bpr°^^ 
ttr-telii^diii;-^^^  

StaaUnvpoat  latter  baga,  ate imT 


Fourteen  yeara. 
Fourteen  yeara. 

Fourteen  yaara. 


nSlSSftii?*liS*y*""*  ■»»»•'  • Fire  yJaii 

naUwftUy   opening   a    poaWattar,         ^ 


ataamer 


Fiveyeara 

Fine,or  aeTenyra,or  bdth 

Twoyaart 


Either  Sap.  Ct  Cr. 
Juris.,  or  OeuL  or 
<tnr.  Seal 

do 

do 

do 

do 

do 
do 
do 


do 

do 
do 
do 
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do 
do 
do 

do 
do 
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INDICTABLE  OPFENCB8. 


\'. 


Ho. 


29 

as 

M 
38 

se 
tr 
as 

80 
81 

sa 

83 

8« 

8li 
86 

87 


89 

40 
41 

4a 

48 

44 

4« 

48 
47 
48 

4* 

80 
81 


Abt. 


881 


884 
884 
886 
836 
886 

887 

888 

841 

348 
^844 
348 
846 
847 

848 

849 
800 
SSI 

(SSS 

Isas 

(888 

(SM 

SS4 

SV 

366 

869 
S60 

861 

363 
868 
864 

(4) 
(4) 
(B) 


QrvBHoa. 


Stealing  eattle.  (1) 


Stealing  oyitari  or  oyrtor  bmod. 
Di^oioB  u>  oyftar  beds . 
Ifng^   •         •    - — 


SteMmgaztam  iu  baildinnor  luidi. 

Steallag  treei,  etc.,  worth  f  S 

Bteallng  treei,  etc.,  worth   fs,  In 

liaideti,  ete. a.. . 

Stealing  a  tree,  etc.,  worth  SSo.  EfHr 

two  other  conviotlons 

Fraudulently  taking,  etc ,  drift  timber, 

etc >  —  f 

Stealing  plant*,  etc.,  in  a  gardei^^  aAer 

one^lher  oonTletlan 

Stealing  oret  of  metali,  etc. 

Stealing  fkora  the  pereon 

Stealing  iw  a  dweUing-honie 

Stealing  by  pieklocke,  ato 

Stealing  goodi  ia  prooan  of  mann- 

faotore  

IVaadaltnt  dispoaal  of  goodi  antmited 

to  mannfaetore 

Stealing  from  thipe,  wharree,  eta . . 

Stealing  wreok. 

Stealing  tmok  a  railway  itation,  or 

engine,  eto 

Frandolently  deatroying  a  will. 

Traa'ialently  destroying  other  doon- 
ments. 

Frandnlent  oonoealment  of  property 

Bringing  itoien  property  into  Oanada. 

Stealing  in  casei  not  otherwii*  pro- 
Tide«fbr(ai 

Obtaining  by  falee  pretenoei  (S). 

Obtaining  ezeoutitm  of  Taloabte 


Seven  yean  .. 
Three  monthi. 
Seven  years. . . 
Two  year* 


rity  by  fhlse  pr«t«B«e. 
falsely  pretending  to  send  money,  ete., 
in  a  post-letter. 
btainlngpM 


Obtaining  passsgs  by  Mae  tioket . . 

Orkninal  breaoh  of  tmat 

False  aooonntiBK  by  •  dtraotor  or 
oSeial  of  a  cnporaM  body . . . . 

^'raadotont  prafereooe  by  a  bank  pre- 
sident, diremor,  ete. 

False  bank   letnns  ate.,   by  bank 
ottdals 

UnlawAiUy  naing;tH<tilIe<rf<<Bank, 
eto »...> 


iPmnsmHiT. 


Fonrteen  years. 


T^ 

Slther  Snp.  Ct  Cr. 
Juris. lOr  Qenl.  or 

Qnar.Beas 

-«*o 

.    do 

do 

do 


Two  years  .. 

Five  years... 
Three  years . 


Three  yean 

Two  yean 

Fonrtefn  yean. 
Fourteen  yean. 
Fonrteen  yean. 

Five  years  


Two  yean 

Fonrteen  yean. 
Seren  yean.... 


Fonrteen  yean. 
lUt 


Three  yean. 
Twoyean. .. 
Seven  yean . 


Seven  y .  9d  aAaiie«,Wn  y , 
Thne  yaan 


Tlurae  yean.y. 

Three  yean  ^. 
Six  moatha. . . . 
Seven  yean . . . 


Seven  yean. 
Two  yean. . 


Flva^years... 


Fine  $1006^  or  ft  v*  yaan 


tmankL 


K 


do 

do 

do 

do 
do 
do 
do 
do 

do 

do 
do 
dd 

do 
do 

do 
do 
do 

do 
do 

do 

do 

do 

.    do 

-do 

do 

do, 

do 


i5&=; 


(1)  This  means  live  cattle.    The  stealing  of  a  dead  cow,  etc.,  is  punishable 
under  Art.  356,  by  8even  yeeire. 

(2)  Art.  357  provides  that  vbel^  the  value  of  property  stolen  exceeds  $?00,  two 
years  shall  be  added  to  the  puntshmenji 

(3)  tinder  Art.  783,  when  a  person  illharged  with  ol^taining  by  flilse  pretences 
property  not  exceeding  f  10  in  valae,the  Magistnfte  may  try  the  charge  summarily. 

(4)  See  aecs.  97  and  99  (unrepeiied^  of  the  Ikin*  id;  R.4,€:,  o.  31,  set  out  at 
pp.  ?I5, 328,  ante.  .„     / 

(5)  See  S^.  100  and  101  (unrepealed)  of  the  hank  Aei,  set  out  at  p.  3%,  antt. 


»5         -f  ' 


1  '    r     ip  n-^  ^r^ 


fl 
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INDICTABLE  OFFENCES. 


^ 
•  / 


M 


(7 


MS 


M7 
8«8 
Ht 

870 

vn. 

S7a 
vn 

174 
t7« 

S7( 

877 


H»kiDg  falM  Proipeotuior  itKenniit, 
by  promoter  or  dliaotorJ'^to.,    of 


JWm  Mooanting  by  olark  or  trnntaX. 

TO"""""!*  truu/ar  Iqr  •  debtor 
«™nanl«nt  fUUfloUion  otbooki'by'i 
daMor 

OraosaI|]igeiHnkmbr«iioM,'ato!.'!.'.' 
ttUal  ^J^?**"  of  legiatnrtlon  of] 

f^daient  niaa'  of  raid  pnmr^ 

>'»ndalant  hypothacaHon  ofrei  pR>; 


FiTa  y^a 


BeTen  yaara ,, 

WTeyeara...., . 

Fine  $800,  and  ona  yaw. 


Ten  yaan 

«ne  or  two  yn,  or  both||. 

TJwae  yaara. ,.. 

Onayaar 


ftM&lant  taUurea of Wd,  Inftib^iltoa  y w 
Bwndnlent  daaUnga   in  nUnad  goU  ,         ^ 


oraUrar. 


beren  yean . 
Two  yaara... 


Untojtoyaamngwwok. 

8M    Boy&g  marina  storaa'  tivia  Mnoni 


Ona  year  and  $100  Fine, 


rather  Sop.  Ct  ot. 
Joria.,  or  Qanl.  or 

<)iiar.  Seaa 

do 

do 

,    do 


74 


888 


-  _-  .  —  — - —  fircnn  panona 
nndar  liztaen,  fafter  two  othar  oon- 
-lotlmia.)....,..^^.^ FlTayeara. 


kwlUly  api  j^ng  marka'  to  iniuio 


an 


WngmaAa  ftwn  pubUc  aljftia . . . : ; 

"•"•Wng  naceaaariaa  from  marinaa. 

ordaaartora.  (4) J. ..7^^ 

BecdTing  a  aaaman'a   piopertTl'by 

2o>»«w(ngtodaf*»ad...... 

^;«n«»tpliy 

£S*»n|»;^^iig,  wltohqriii,ato:;*.'." 

Bobbary  with  woiaiding,.ato.,  or  by 

PnaonMnaad...  -"loroy 

Bobbery 

AManlt,  with  iBtont  to  rob."  ..'.■. 
Stepping  maU  with  intent  rob. 


Two  yeara. 
Two  yaara.. 
One  year... 
Rye  yeara. , 

MTa  yeara.. 


Iva  yaara<. 
Sewn  yaara. 
Three  yaara. 
Ona  year  ..., 


£xasa;«?L2L*^--*:' 


monay,  ate. 


t  Xiattar  demanding 


Ufa  and  wliipping. 
Fourteen  yaara. 

Tnraa  yeara 

Ufa 

Ufk 


^On^tean 


yeara. 


do 

do 
do 
do 

do 
do 

da 

do 

do 
do 
do 

do 


do 

do 
dd 
•do 
do 

do 

do 
do 
do 
do 

do 
do 
do 
do 
do 

del 


*^Tbyl%X%iSV*^''''\^-^''''-*^^^^''  ""■^•"'eis  punishable 
(aTriiV;  -:.      1   ®E *'?"'  *"^  ^  months  unprisonment. 

8!  ^SS?^^'?..'pss^?:;is^*^^«'^^^    ■ 


32 


-.\1 


tj^  <j^  i     ^ 


V    ■  :• 


498 


OBIMlifiit«  OODl^,  or  OANJLDA. 
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INDICTABLB  OFFUNCES 


oU.41 


Wo. 


..,f#- 


m 

410 

to 

411 

n 

4ia 

M 

4IS 

M 

414 

•1 

416 

IM. 


Omauifliiig  with  Intuit  to  atUL,.'. 


BstHtkn  br  thiadi  ta  msom 
pUal  <m  infftaoui  offencM 

Mjilurtlnii  by  thnati  to  aooaM  of  othei 
offaBOM 

Bnaking  k4linnlii«t*.,  aail  oenmit- 
tiai|la«s(ikl»oiMMW 

Braakiogft  obnralii  Me.,  wi)li4atai*. 


9nrglarr 

Boom  bnaUnC 

HODM)  bnaUug  wltb  iBtanl. . . . 

BnaUiig  Ihop,  ato 

BtvaUng  shop  with  in  tant 

Bntaring  mhatrngtami  ia  ■4w«ning- 
■booM,  «t  alght  (1) 


tu 


417 


B«iag  ikoBd   aimad  with>  iaMnt  to 
bnak  into  •dwaHlng-hooM  (1). 


488 

A 

•4 

<«)(»> 

«6 

'1^ 

te 

"iO 

H 

<1> 

IM 

<i> 

Ul 

(ik) 

in 

<i) 

108 

(«> 

IM 

<«•) 

IM 

(•) 

IM 

(W 

107 

(«> 

1« 

(r) 

IW 

(») 

UO 

(«) 

Ul 

(«) 

lU 

lU 

(<*) 

U4 

Ok) 

B 

*U 

(■> 

9) 


Omaoa. 


B«Ten~rtan. 


lymrtMsyMn 

SsTMyMtn.  tat  aflniM 
lbaitMB7Mn(l).. 

Ufc 

VowtMBy«an 

Sevwi  jtun 

VoutMnycan 

BormyMn 


Balog  diigniMd  or  haTing  bntglan, 
'aou...,..' 

POBOKBT  :— 

Ofpnblia  doenmontif  lapolaltOolonial 
Domlniouor  PioTioalal) <.. 

Ofdoonauntof  titlatoland 

OTragittHaoftittotoIaDda 

Of  land  ivgiitnticm  dooomcata 

OfKotaiUlAota,  ato 

OfxagtatarofUrUM,  ato 

Of  ooay  of  Bcgiatcr  of  blitha,  ate.. . . 

OfwUliarpiAataa,at« 

Of  traorfbrof  irablic  tania,  ate 

Oftraaafciaojfftoek^ala. 

OftranifenMtkaTainoTOwnUitda 

Of  powai  of  alttenay  ««  tnufte  a< 
diownlaada  J 

Of  aatnla  book  of  ahana  o(  atoak,  ata 

OfKAiitaarJiUla 

Of  lMHniMMWlatf.«'ahanga,  ata. 

Of  mWWSMMlililP*  • 

Of  :do«M^lRMk>**  "^ 


Sara*  yaan.  ftid  oCpaoa 
fboitaan  yaan 


lyaaia 


traayaaia.  8ird  oOnaa 
dmiiaaayi 


I  yaan. , 


FiTa  yaan.  Snd  offtaea 
fMutaan  yaan.  (1). 


Ufa.. 
Lite.. 
Ufa.. 


Ufa. 
lifk. 
USt. 
Ult. 
LUt. 
Lift). 
Ufa. 

Utt. 
Ufa. 
Utt. 


UM... 


OfWanhonai 


lanuaaee  PDUay» 
'  SeakWanaBt, 


lUt. 

Uft.. 

UCi.. 


ata.Uft 


OCaiV 

dfpananal 
Of  a«x  paT' 


nlallag  to  ngiaby 
not   abora 


TMixtaaayaan(l). 
Vuvilaaii  jaara. .  •  • 


Xlthar  top.  Ot  Or. 
J  via.,  orgaoL  or 
Qaar.  Ban. 


do 

do 

do 
do 
do 
do 
do 
do 


do 
do 
do 


do 
do 
do 
.*> 
do 
do 
do 
do 
do 
do 
do 

do 
do 
do 
do 
do 

do 
do 
do 
do 

do 


do 
do 


(1)  See  Art.  418.    See,  also,  comments  an(l  cases  nrntor  Art.  478,  anU,  p.  4M 
as  to  second  offences,  io  general.  ,  ^     _.»     .v   - 

,    {2)  The  trtteiing  of  a  forgery  igsutject  tothesameponishmwit  asthe  nwgwy 

itself.    (See  Art.  424.) _^ 


«)   .O/powai 


(2)  Same  punishi 
WogranS.    (Art.  42« 

<3)  Samepunishn 
without  authority. 

<4>  These  may  be 
four  months  impriso 


h::rk' 


■;  ''f')*;*''. 


••  r 


•\  >    \y ". '■'^'  im'^j^mp  I 


III 


/ 
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* 


INDICTABLE  0EFENCE8. 


II* 
uo 

Ul 

us 

us 

U4 

m 

<U( 
UT 
U8 
11* 

IM 

Ml 

1S3 

ISS 

lU 


'  IM 

m 

138 
Ul 
140 

141 

143 

14S 
144 

14S 

141 


Si, 


») 
(«) 

(«) 
(«) 

428 
4M 

417 

418 

41« 

430 
4S1 
4S1 


4S4 

4SS 
436 
437 
438 

43» 

440 


UhtgriiMi 


Ol  Copy  Lettan  Patent!  •to. 

Of  Marriag*  Uoous*  or  (wrtlAosto*' 
Of  oootnusto 

or  powan  or  Ittton  of  attiuiiar!;; " 
Of  nqnnt  ibr  mooqr  «r  goodi,  ato 
Of  Miqnlttonoaa  TODobanrator 

OfraUwu.tnuBwvoratoiunaTUoiiais. 
Of  any  othar  dooamant . 

""""•••j^jtt"*  pnbuo  aa)ui,'rti;;:;  ■.'.' 

UomtarMtifac  laal.  ofOonrt.,  Ba^ 

triaa,  ale ^      " 

'^jJ»*ft>Uy   printliig  prooiamiitloni,' 

Srading'  fiiwidniant 

•  falaanama 

Sandins  •  fUsa   lalaonm 

withr«ta«tlo«iMm,«to 

BaoalTlng   or  luvlog    AMiad  buijk' 

Fnud  Jiitij"  ■  'iiui  ■  ■;■  ■  iiiimmtl 
wiOioat  uthoriW 

UtiDg  ■  fotgad  wlU,oT  o«har  initeii. 
~n^o.    pwbala,    «..,   oWalnad 

"iSSi'rflbiS'4'^''*'  '^'  *^^ 
Ooaotarfaitliur  •temna.aia '"'"t' 

lUaalyaailiyiiigaaMMln^nraata^ 
irom  lagiMaii 


.V>,.8« 

■11  in'  y 

or  lattai     ' 


ooplaa,atu, 


HiUBf  fUaaaatrii 


•afng  fkUa  di^dand  irarruto. '."" 


VVmrMaa  j^m. . 

•Vmrtaanyeara., 
Jonrtaan  yaan. . 
«>wr*a»nyaai».. 
Tan  jraaia 

OaTanjaan 

r»n>y»ai«....,.,. 


«       foria  tradwaark  (4)  . .  .T^.Ttw, 
40o|^11"a  flooda  fUadr  mark«l  (4) 

430   ,   „.„„™™,™«.^„^,..  Tiron«*fortl.ofia.dt| 


I   orpropriatorof«i«da>maA(4) 


'0]m«  finfl.  offMda 
Two  ytt  A  fnfl.  of  gaodi 


Hither  8i».  ct  Or. 
Jaria.,  m  Oanl.  or 
<ift.  Saa*. 

do 

do 
do 
do 
do 

.do 
do 
do 
do 

do 

do 

do 

do 

do 

do 


do 

do 
do 
do 
do 

do 

do 

do 
do 

do 
do 


% 


"*i> 


f      i 


'    M 


do 


i^V.  "^  WS?"!??)*  '"*""*'^  *"  '"***"'  *°  *'"' """"  punisiMient  as  the  forgery 
'el2rS°"(j?rt"'«?j'°*  ■"  '■•''  ^""^^y  «>f  a  document  to  the  same  effect  as  the 
wiffioJ?autC?7Art:?l/K  '*'«'^*^  the  document  8o/r«udulently  made. 

foS}m?nrslmtt„^!^|  with  aummarily  ;  in  whijsh  case  the  punishment  is  ' 
monms imprisonment,  aq,d »IOU.  One,  as ,wdl Mforfeituni.  fiSS^. 50.% j»,/, , 


c'fl 

I'll 


y.  ^ 


'  "  '  "fiBii 


s-aC 


i$,lL-mJ  ».>'kv,' 


1**         . 
» *  f 


'ftsf"^^'^' 


^^'"v^'* 
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ISO 

180a 
161 

163 

16S 

161 

168 

166 

157 
168 

167 

160 

161 

163 

168 

164 
166 


166 
167 
168 

160 
170 
171 

ITS 

17» 

174 

176 


Abt, 


466{ 


467 
46B 

461 

46S 

466 
466 

467 

468 

468 

470' 

471 

471 

47S 

478 

474 

476 


480 
489 
486 
484 
486 
486 

487 

488 

486 

489 


Fnndalent  panellation. . 


Pononatioii  at  Bxamination. . . . 
Acknowledging  an  initnunent  in  falM 

name 

Oounterfeiting,  [eto^  eonent  gold  or 

■ilrer  coin ,'. 

Dealing'  in  or  igq^ortlng  counterfeit 

gold  andiilT^  coin 

B^iorting  oooBtarfait  coin 


Making,  bnying,  or  haTing  coantei> 
(eitinig  initrumenta 

Bringing  oolning  initnunenti  into 
Canada ... 

OUpping  oonent  g<dd  or  lilTer  coin . . 

Oefodng  coxrant  coin  and  aflenrard* 
tendoing  lame 

PoBiening  dinting!  of  enmnt  gold 
or  lilver  coin 


OrmcB. 


Fonrteen  year*. 


One  year,  or  9100,  fine. . 

Seren  yean 

Life  


Ufe 

Two  yean,  9nd  oifenoe 
■eren  yean(l) 


Poaeeuing   any   eoonterfeit   gold  or 
■ilTer  ooin,wlth  Intent  to  utter  came. 

Potaentng  three  or  mote  oounterfeiti 
coppereoint. , 


Oounterfeiting  current ,oopper  ooin,  or 
dealing  in  eame,  etc 


PCSURKUIT. 


Either  Sup.  CL  Cr. 
Jnrl*.,  or  Q«nl,  or 
Qnar.  Sch. 

do 


lAte. 


Life 

Fonrteen  yean. 


One   year,  9ild  offence 
■eren  yean  (1)  . . . . 


Seren  yean,  Snd  oSenoe 
fcnrteen  yean  (1). . 

Three  yean,  9nd  oBOnce 
ieren  yean  (1) 


Three  yean,  9nd  oftonoe 
■eTenyaan(l)..... 


Oounteitfelting  foraign  ooini  or  utter- 
ing iame,eM 


Three  yean,  9nd  offence 
aeTenyean(l) 


Uttering  oonnterf  ait  gold  or  dlTer  coin 

UttjHng  light   coiae,  .medala,  baea 
copper  eolni,  eto. 


Three  yean,  9nd  offence 
ieren  yean  (1). 


Adrertiaing  contarfait  money,  ato 

^Unon 

Attempt  to  commit  ^on. ....... 

Betting  Are  to  crape,  eto  

Attempt  to  Hn  eropi,  etc 

Beckleidyaettingllre  to  fonst,  etc., 

onorowndomaLL  CS) 

Bending  letter  threatening  to  hum 

bnJlduige,  etc  

Attempt  to  damage  any  building,  etc, 

by  ezpioalTei 

Obitmcttng  a  railway  in  a  manner 

likely  to  endanger  propaito' 

Obttruoting  a  raU^ay   wttA   inient 

to  endanger  property , 


Tubusal. 


Fourteen  yean,  Snd  of- 
fence lift  (1) 


Three  years,  9nd  offence 

seren  yean  (1). 

Five  yean 

Ufe , 

Fourteen  yean 

Fourteen  yean 

Seren  yean. , 


Twoyaan 

Ten  yean 

Fonrteen  yian 

Fire  yean 

Life 


do 

do 

do 

do 

do 

do 
do 

do 

**'' 
do 

do 

do 

do, 
do 

do 
do 
do 
do 
do 
do 

do 

do 

do 

do 

do 


(t)  See  Art.  478  :  and  see  also  comments  and  authorities  at  p.  432,  anii,  as 
to  second  offences,  in  general. 

(2)  This  may  also  be  dealt  with  summarily,  and,  in  that  case,  punished  by 
fine.  <f  50j.  or  6  months  imprisonment.  (Art.  486,  sub,  ay-  %• 


Ho. 

An. 

176 

490 

Obetm( 
uieo 

177 

491 

Oeetnq 

178 

498 

WreoM 

179 
180 

494 
496 

181 
181 


183 
184 


186 
181 

.   187 

188 

189' 
190 

191 
191 
199 

191 
196 

199 
197 

H8 

199 

190 


496 

496 

497 
498 

499 
A 
(a) 

(») 
(c) 


(d) 

B 

(a) 

(» 

C 
o) 

(») 

(•) 

(dil 
i«) 

V' 

(1! 

D 

,(a) 

(•) 


Wiifbn 

wreck 
WiUUl; 

wreck 
Ininrini 
Minhie 

HI80H 

WiUtall} 
aiirf  c< 

WUftill] 
dyke,< 
tnwii>f 

Damagii 
dueti^ 
higbwi 
or  imjj 

Damagiii 
itriXi 

WiUUiy 
etc.w. 

WUAilly 
byUUI 

WUftdly 
to  rend 

WilfnUy 
eto 

WUftiUy 
bank,  e 

Wilfully 
prirate 

HlMhlefi 
Cuturtf* 


lUwhlefl 
Miachiefl 

Mieohiefi 

Hiwihief 
poet  par 

MieeUef  ( 
worth  91 


(1)  This  is  punii 
ment. 


idViiE" 


iV^'-;"j.¥t.  \^' 


"'si  ■    '  !       . 
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Na 


176 


m 


1T8 

17» 


in 
in 


us 

184 


UA 
186 

■  m 

188 

189' 
IM 

Ml 

in 

in 

IM 
IM 


A«T. 


OwrmsoM. 


IM 
ItT 


m 
m 


490 


491 

498 

494 
498 

496 

496 

497 
498 

499 
A 
(a) 

(») 
(e) 


B 

(a) 

(») 

0 
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tie  of  nil 


llwaj. 


Iteilnqriiw,  damiolng,  or  obttrooting 


PmasHitBHT. 


Two  yean. 


Wieohlng 

Attainpting  to  wreck  

Wilfully    altering  nmoTing  or  oon- 


Two  years 

Life ; 

Fourteen  yean. 


HISOHIEF. 

Wflftally  damaging  a  ibip,  honie,  eto., 
an4  catMingr  danger  to Itft.  77...... 

WJlfcUy  damaging  a  riTer  or  lea  bank 

Dwnaoing  bridoei  TiiidaotV  uael 
dneta,  ete.,  and  rtndtrinq  aame  or 
highway  or  railway  etc.,  iangtrout 
or  impattahU  ^ 


Beren  yean. 
Seren  yean. . 


Two  yean. , . 
Two  yean. . . 

Seven  yean. 


D«ma«fng  railway  Mihint^i  toV^l 
i»r  iHmta»tahl» 


Ut». 


Utt. 


(») 

(e) 

(dil 
i«) 


^4?^  <hunagiag  a  ship  in  dittreia, 
Wilfta: 


T^S'S2XriS"i!^rr?!? 


'^5'*^  damaging  ship  with  intent 

to  render  it  nulaii 

WilfnUy  damaging  navigation  tignalil 


WiUUly   dama^nig'a  riTer" or"m 
bank,  eto 


Ulb. 
Life. 


IV>nrteenyean.., 
Foorteenyean... 


(0 
<>) 
D 

B 

(•) 


wilfully   damaging  river  or  oanaL 
private  water,  eto 


"i!?y •!*"  8ood«  in  pitMMis  of  manv 
faotnr^  ..».■  ..... 


Kifohiaf  to  maohineiy,  eto  . 
Miaohief  to  h<^binds,  eto. . 


Miaohief  to  garden  tnea,ata 

>U»«hIef  to  poat-telter,   Utter-bozas. 
poat  panel*,  eto ' 


Sevan  yean.. 
Seven  yean. . 
Seven  yearr. . 


"**^AS!7  "*•">  *»  •"/  P»op«ri7 
wonii  910, , 


Sevan  yean. 

Seven  yean. 

Seven  yean. . 
Seven  yean., 
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Juria.,  orO«pf.' 
Qnar.  Sesi. 
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do 
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INDICTABLE  0PIBNCB8. 


v<. ., 


Ho. 

Abt. 

^^      OrmcB. 

PuauaiuaT. 

TaiBuiTAL. 

Ml 

K 
(a) 

MO 
Ml 

M9 
608 

604 
606 

606 
606 

60S 

690 

690 

691 

691 
Ml 
69S 
694 

696 
69« 

697 

(698 

Hiichlef  to  any  property,  worth  $20 

bT  dAT ■'.     

g?J«« 

Tmp  year*. 

Hitk,  (1)   or  impri*on- 
j.  ment,  |9)  or  both. , . .  r. 
Twoyear*..    ..... 

ScTen  year* . 

Either  Sup.  Ct.  Cr. 

301 

soa 

303 
SM 

.    i 
Attempt  to  malm  or  kill  cattle . . '      . 
Killing  maiming  or  lojaring   Other 
animal!  after  another  eonTieftoarv^ 

Written  threaU  to  ilea's  eattte 

Iqjnring  poll-book*,  votiira'  Ueta  and 
other  alefition  duoumeni  e.  ......... 

Juri*.,  or  Genl.  or 
()aar.  8e*a. 
do 

do 
do 

do 

Injarie*  to  bnildlng  by  tenanta 

Injnring  ProTinoial,  Municipal,  etc., 

bonndary  marks 

In  arte*  to  other  l*nd-marka    

In  oriog  tree*  to  the  amount  of  twenty 

Are  oents,  after  two  other  oonvlotione 
Iqinring  Tejgetable  prodaclioni  in  aar- 

deni,  etc,  after  another  conviction. 
Combination  in  rmtraint  of  trade  (the 

offender*  being  pereoni) 

Combination  in  reetnint  of  trade  (the 

offender  being  a  oorportion) 

Criminal  brwshe*  of  Soctract,  by  pcr- 

■011*  (8)     •   

do 

3M 

Seven  Tear*  

do 

907 

mwA  Tekn> 

do 

908 
109 

Twoyear* 

do 
dp 

910 
911 
919 

Fine  $4000  or  two  year*. 

nne$10,000 

Fine  $100  or  8  month*. . 

Penalty  $1000 

8ap.Ctof  Cr.jDTii. 

do 
Bither  Sap.  Ct.  Cr. 

91S 

Orimidal  breaehei  of  eontiMt  by  Mo- 

niclpal  (Corporation*,  etc 

Criminal  breache*  of  contract  by  rail- 

wayoompanie* 

Intimidation,  by  Tiolenoa  thieati  of 

▼iolenock  pickettina  eto.  (4) i. 

Intimidation  by  aaiault*,  or  vlolenoe 

or  threat*  of  Tiolenca  need  in  pnr^ 

*aance  of  nnlawftal  combination .... 
Intimidation  of  Wheat  Dealan,  lea- 

men,  eto.  (4) 

Intimidation  of  bidder*   tor   Bnblii^ 

land* 

Jari>.,ftr  Oeul.  0F> 
Qoar.  Seia. 

do 

90« 

Penalty  $100 

do 

906 
90< 

Fine  $100  or  8  month*. 
Xwo  year* 

do 
do 

907 
910 

Fine  $100  or  8  month*. . 

Fine$400^  or  two  year*; 
orboth 

BeTcn  yean 

do 

911 

Conipiraeie*  (not  htrHi**/ort  pro- 
«idr4  for)   to   commit   bidletable 
offence  (6)..      

Attampto  (iM>l»«/'or«are«MMl/br)  to 

do 
do 

919 

do 

1 _. 

(1)  See  Art  934,  post,  as  to  regulation  of  One. 

(2)  8eeArt.95l,poi(. 

(3)  This  olTence  may  l)e  prosecuted  either  Joy  indictment  or  summarily. 

(4)  These  may  be  dealt  with  summarily  as  well  as  by  indictment. 

(5)  A  conspiracy  to  commit  an  indictable  offence  is  not  triable  in  a  Goiirt 
of  General  or  Quarter  Bessions  unless  the  indictable  olTence  is  so  triable.  (Art. 
540,  post.) 
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tion,  all  the  in^ 
going  tebl«,  ar 
over  them,  con 
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trial  of  certain 
(amongst  other 
with  havifagM 
value  notfexce 
aeeused,  cry  th« 
of  a  seaiving  j 
of  Quebe6  or  I 
commissibn  of  t 
diction  of  magi 
summary  jurisd 
of  a  Magistrate 
mentioned  in  A 

tn  the  Provin 
are  empowered 
consent,  any  pei 
Quarter  Session 

By  Articles  7 
trials  of  indictal 
proved,  he  shall 
charged,  a  certil 
"every  convict! 
upon  indictment 
certificate  of  dis 
released  fh>m  all 

Provisions  sin 
C.49.  mtSum 

(I)  In  cases  () 
sories  after  the  f 
when  the  indioti 
Artidas  S2A  anii 
indictable  ofllsno 
Articles  529  and 

Gases  of  atlea 
tabla  ofliance  an 
the  offence  itself 
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TABLE  OP  OFFENCES  UNDER  TFTLB  VL-Obirtmti«d.. 


INDICTABLE  0PFBNCB8. 


Ws. 


u 


An. 


sa 


OvmroB. 


Aaowiory  «iut  th«  fact  to  an  iadiot- 
•"•^""•no*  «•»  <»*•»  not  oMarieiM 
pro»<*»<l/Br). 


PinruHMnn. 


(I) 


CamntAi. 


Eittmr  8b».  Ct  Ik. 
JotI*.,  or  6«bI.  or 


^'^^}^^\^^^P*iOaot  Koa1\0.  211.  (Combinations  in  Restraint  of  Tradei 
over  which  the  Superior  Courts  of  Criminal  Jurisdiction  have  exdusive  iuH' 

SSl/ubte  '^'^^^u^r''"':^'  "ei"" '""  ^"'«  VI, aSd  mentSedTn  CS^ 
gomg  tabl«,  are  triable  by  a  court  of  General  or  Quarter  Sessions,  which  hal 

Tn     Ci^°^Tpoi«.        """  '^''*'  "•'  8»P«»iorGo«rU  of  «!lLIi  jSiJSit 

.  •rrHf^  l*W«^Under  Part  LV.  post,  provision  is  made  for  the  summary 
trial  of  certain  mdicUble  offences.  For  instance,  it  is  bv  Article  781  S^ 
(amongstW  things^,  that  whenever  a  person  Ucttfi^re  a  liafiS 
with  havi&gWolen,  6r  obttined  by  false  pretences,  o/received  anything  of ^ 
value  notJex«)eding  ten  dollars,  the  Maglstnite  may,  with  the  e^Rih^ 
««M«i.lW  the  accused  summarily;  and  Article  784  provides  thathTthecasS 
"J^'^tf*  B^°-  transiently  fn  Canada,  being  chirged.-wiUiii  the  clSw 
of  QuebeJ  or  ftontreal,  or  any.sea  port  city  or  town  in  Canada -with  hi 
commission  of  any  of  the  offences  mentioned  in  Article  783.  the  summS  iuS 
dicuon  of  magistrates  shall  be  absolute ;  and  the  same  Article.  784  mikes  U,^ 
summary  jurisdiction  of  a  Stipendiary  Magistrate  in  Prince  Edward  l"tnd  and 

lnttwi;t"ir7?r*''''^~"*"°'*'^'"*^''""^p«'=^°^^^^ 

Ai  the  Province  of  Ontario,  Police  Magistrates  and  Stipendiary  Maffiotratm 
are  empowered  by  Article  785.  post,  to  try  summarily,  with  the  af^wS 
Sr  SS^iST"  """^"^  '"'  *°^  °'''°''  '"'*""'  '"  *  Court  of  Gen^^or 

tri»iLl^'i^H!r/..M''  ff'  «"»d  799.PO,/.  it  is  provided,  in  reference  to  summary 
tnals  of  indictable  offences  that,  "  whenever  the  magistrate  finds  the  offam«T»2 
proved  he  shall  dtemiss  the  chaqje.  and  make  wuS^deuSr  to  tlT^^ 
charged,  a  cerUflcate  under  his  hand  stating  the  fact  of  such  disn^ssaf  ^ihS^ 
"every  conviction  under  this  part  shaU  have  the  same  effect  aTacoAvictinn 
upon  indictment  for  the  same  ofcnce,"  and.  that,  "  ^  pwwn"  ho  obta.ns  ? 
certiBcateof  dismissal,  or  is  convicted  under  the  nroviawnraSis  irt  shLS  be 
released  ttom  all  further  or  other  criminal  procXgi  for  IhesamioaM,." 

r  ^''}n^o^°^^  to  these  are  contained  in  the  Imperial  Statute.  42-43  Vict 
c.  49.  « ne  Summarii  Jurisdiction  Act  1 879.) ;  and  ity,  been  held,  in  KngS; 

„i'i' «f*!?  1"°!  f'*«7P<«  proviMt  for)  ofattempta  to  commit,  or  of  aoces^ 
scries  after  the  fact  to  an  indickble  offence  the  punishment  will  be  sotot  vmJT 

•~?^.  *L"°  ?"  •  •*  <"»  •»•"  o' the  longest  term  of  Imnrisonment  forth. 

aJSS'm&sT'""  '"'''  '""*"'  ''^ " '"'  """^^^ryiS-iS; 

.  S""!*'  tttempt  to  commit  or  of  being  accessory  after  the  fliet  tn  an  in/ii^ 
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f-jssK  ,j-7f<*y-.^,  '•' 
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that  when  a  case  so  summarily  dealt"  with  has  been  dismissed  by  the  Magistrate 
or  Justice,  on  its  merits,  the  defendant  has  the  right,  ex  debitojustUix,  to  receive 
flrom  the  Magistrate  or  Justice,  the  certiQcate  of  dismissal,  and  that  the  clause 
which  refers  to  the  making  out  of  the  certillcate,  and  which  contains  the  word 
'forthwith,  means  that  such  certificate  is  to  be  made  out  forthwith  on  the 
defendant  making  application  for  it.  (i)  ^ 

The  certiQcate  of  dismissal  should  only  be  granted,  when  there  has  been  a  full 
hearing  upon  the  merits.  If  the  certifTcate  is  granted  on  a  withdrawal  of  the 
charge,  before  hearing,  it  will  be  no  bar  to  subsequent  proceedings  for  the  same 
offence.  (2) 


.—Articles  958,  poj<,  empowers  the  Tribunal,  in  addition  to 
the  infliction  of  punishment,  to  order  security  for  the  convicted  offender's  future 
good  behaviour,  and  provides,  also,  that,  on  conviction  for  any  Offence  punishable 
with  imprisonment  for  five  years  or  less,  the  offender  may  be  fined,  m  addition 
to  or  in  lieu  of  any  punishment  otherwise  authorized. 

BMtltaitlMi.— Articles  803  and  838,  post,  provide  for  the  restoration  of 
stolen  property  to  the  owner  after  the  conviction  of  the  thief  or  the  receiver ;  or 
even  without  a  conviction,  on  satisfactory  proof  of  ownersh  p. 

Article  836  also  provides  that,  upon  the  trial  of  an  indictment,  the  Court  may 
render  against  the  ofliander,  when  convicted,  a  judgment,  awarding,  to  the 
aggrieved  j)arty,  compensation  to  the  extent  of  one  thousand  dollars  for 
loss  of  proj^iarty  suffered  by  means  of  i  he  offence. 
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NON-INDIGTABLB  0PPENGB8. 
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▲bt. 

OirnoB. 

pmmBKmT. 

TBIBUIIAL. 

1 

s 

807) 

m\ 
sie 

8SS 

8(7 

888 

SM 
841 

Killing  Dooi,  Bicdi,  etc.,  with  intant 
to  ttaal  the  iUd,  plamaga  eto.  ^ 

ed  the  itodlof  of  which  It  ponlih- 
able  nuamaiily 

PsnaltT.tSOt  or  t  month, 
with  h.T.(8)lnd  ^tner, 
8  month!  with h.l.... 

Same  punUhmant  at  for 
■teaunalt     

Sonimaiy. 

tttMOing  tnM,  ato.,  worth  aso  t  leMt 
Rtealiny  feaoM  gftttfi,  «tc 

do 

s 

4 

s 

Penalty  $10  (8) 

Peniat7^lSiaiMl  t^- 

ftnet;  8  raontht;  h.  1. 
Penalty  %»  (8)  ind  of- 

/oHMi  8  aontha,  h.  1. . 

Penalty  tlO  (8) 

do 

• 

do 

6 

FaiUng  to  tiMwtf  JnitlM  of  lawful 
SteaUng  Bardan  planti,  Aniit,  ete.  (4). . 

do 
do 

T 

Penalty  $10;  or  1  month. 

do 

(1)  Hancock  v.  Somes,  1  E.  A  B.  795 ;  28  L.  J.  (M.  C.)  tU6.    See  comments  at 
pp.  183  and  184,  ante.  -.i 

n.)  Reed  v.  Nutt,  24  Q.  B.  D.  669. 

(3)  This  is  in  addition  to  the  value  of  the  animal,  bird,  or  article  in  question. 
>•     (4)  This  offence,  when  committed  after  a  previous  conviction,  is  indictable. 
^  (See  p.  496,  <in<«.) 
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(3)  This  is  alsc 

(4)  This  is  alsc 
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18 
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not  being  >  gudan,  etc .... .. 


StotUng  or  iqiming  fldngt  in  Indian 
Gnrei 


n 


13 
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n 


fiteoretlng   wraok,    or    rMaiWng,    or 

keeping  it  (1).......     ...  "' 

Baying  murine  itorei  iam'tiH^i 

nnder  lixteen 

BaoeiTinii  Harina  Stores  before  t^ 

nie  or  after  innict 

UnUwAiUj pMiening  pnbUc storeiof 

a  valna  not  ezoaedina  $36  (1) 
HotMti.hing  jnitlon  Slawfal  poe- 

•enion  of  pnblio  Mora 

unlawftill7  dredging  for  Moni 

Beoeiilng  regimental  naceutein  (3):. 
BeodTtog  necenariee  Atom  Marine  or 

Deserter.  ...,,,..,,,,.. 
Beoeiving   •   seaman's  °  pn»e^ 

paiebase,  ezohanga,  or  pawn. . . 


Penalty  $6;  or  1  month, 
b.  1  2nd  ofenct;  I 
months  ;  h.  I. .  ^ 


Penalty  $100;  orSmooths 
and  qfftHee  :  flOO  and 
3  months;  h. I., . 

Penalty$400;  or  6  months 


Tbibuhal. 


Summary. 

do 
8ammaiy[TwoJns- 


Penslty$4,a ..  dq^ence  $6  Summary. 
Penalty  $6,lnd(!^«no«  $7        do 
Fine,  $100 ;  or  <  months 


tloes.] 


Not  sattriyingJustloaoflawfnl  posses 
slon  of  seaman's  property 

"toting  or  ostog  circulars,  business 
owds,  et«.,  in  the  likeneas  of  bank- 
notes, eto 


Fine  $2S ... 

Fine,  $15,  or  3  months. ! 
Penalty  $40,  or  8  months 

Penalty  $ll0/«r6month< 

Penaltir$l00;2ndq^«nce 
Penalty  $100;  ore  mths 

Flne$a«.  , 


450 

451 

481 

457 


47t 


OBraoas  against  proTislnns   of  Jart 
**»TTI,  asto  Trade  Marks  (4).... 

Fslsrty  nepresentlng  goods  as  mann- 
oS^aSf..""''^*^""' 

iuMtua  under PartXZXm 
ft»WM«<»  at  mjrQuaUOingor  Oom- 

paUtiTa  Bzaminadon  (ft)  .    . 
■anullMrtaring  or  Importing   meiu^ 

rent  cower  «oto  (6)..... TT.... 


Summary  [Two  Jus- 
tices.] 


do 
do 
do 

do 


do 
do 
do 

do 


Fine  $100,  or  8  months ; 
or  both 


Fourmonthsor$100,flne; 
Ind  qffenct  six  months 
or  $260,  fine 


Summary, 
do 


Summary  [Two  Jus- 
tices.] 
Summary. 


do 


nitaringda&wedoa(n(8) 

Uttering  nnoarreat  eopper  ooin  (6).. 


PMially$ioo do 

Penalty$500 ^..J       a„ 

One  year,  or  $100,  fine. . 

Penlaty  $10  for  erery 
pound  weight  of  the 
ooin ;  and  forflaitara. 

Penalty  $10 


Penalty ;  double  the  no- 
minal Talna  of  the 
coin.  In  defaults  days.  Summary. 


do 


do 
Snmmaiy  (Two  Jus- 
[tioes.] 


Ill  Si.'  "^""^ '?  •'?"  indictable.    (Uee  p.  497.  ante 

4)  This  is  also  indicUble.    (See  J.  499  S. 

5  This,  also  ,s  an  indioUble  oifence.    See  p!  500,  cmin 

34.Rlc.r67:8eS!5ii725^^^^^^^  "^^  26-31,  and 
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an 


Wilfully  iajtaring  good*,  alo.,  in  tsil- 
waj  lUtioa,   ate ,   with 
■taml 


FMteniBS any  iiml,  •to.,  to  •  boof, 
•to 


PnTentiiig  laTinif  of  wnok  (2). 


OFFsaoa. 


BwklMtljrtetltBK  «*•  to  fcnti^  ata, 
m  orown  lomua 


1(11. 


).•  in  I 
latoni 


it  to 


Iitjiulai  to  «nlnnl»i  (»<>*  baing  eattia). 
<S) 

Iitiiuiea  tofaaoaa,  ate 


I^Joriei  to  Harboor  Ban 

InJoTiei  to  ttcei,  eto.,    whereaoarai 
growing  (<| .'....;. 


bijariea  to  vagetabla  prodoottona  in 

gaidana,  ato.  (4)     

Iivfnriaa  to  cnltiTatad  raota,  ato. ... , 


PaaaltrSM,(5)  .. 
Panal^  $0,    (5) 
month,  lad  oOmo*  S 

■Mmtba., 

Ii^ariea  not  otharwlaa   pnridad  for  Peaalt]r  SM>  (Q. . . . 

Onteltr  to  animab Panalty  950  or  8  tnontha 

or  both  


Kaapingoookylt 

VioUttne  proTiaioaa  aa  to  oonresrano* 
ttle 


ofoattla 

BaAiaiag.Faaoe  ofllo^r   admtaaloa  to 

oattle  oar,  ato 

Orlmlnat  Broaoliaa  of  oontrfot  I7 
ff) 


kBaU- 


Otiarinal  biaaefa  of  oontraet  by  •  mO' 

niolpal  aimoration,  ato  (7) 

Criminal  braleh  oCoontnot  bjr  a 

wagrOompanj^)...        

Mnnieiiial   oorporatloa   or    oompany 

MUaa  to  poat  np  tha  pmrlaiona  Of 

Art.  Ul 


FuaimaaaT* 


Hna  $80.    In  daftmlt  4 
montba 


Summary. 


Paaalty  tlO,  (abora  Ta- 
laeof  ta^nry);  orona 
month 


or 


do 


Panatty    $10; 

month 

nne  1400;  araix  monttii  Bommaiy  [Two  Joa- 
^  [tioet.] 


Panalty,  (100  :  or  8 
montha  ... ...... .... 

FenaUytlOi  <4)lnd  oft 
•nee,  8  montha. . 

Puialty  $50 


Boatiuty. 


Panalty  $15, 
tha    lad 


(6)    or  J 

olllanoa 

$50,  (6)orftwrmaotlii 


Panalty  $50  or  8  montha 

ildi 


(baaldaa  forfeitora). 

Panalty  $100 

PanaUy  $M  or  80  daya.. 
Una  $100  or  8  moMha. , 

P«iaIty$UO»..^._.... 
Penalty  $100....'. , 


Panalty  $M  par  day. 


TusmrAii. 


do 


do 

do 
da 


do 
do 


Sommary  [Two  Jai- 
tioea] 


do 

Bommary. 
do 


do 


do 

do 

Bummary. 


[TwoJoi- 
tiota.] 

do 

do 


|1)  This  is  an  Indictabls  offence  ;  but  may  be  dealt  with  by  the  Magistrate, 
mmarily,  when  the  consequences  have  not  l)een  serious. 
(2i  This  is  indictable  also. 

(3 1  This  offeace  is  indictable  when  committed  alter  a  previous  conTiction  (Bee 
p.  502,  orMe ) 
(4)  This  is  in  additioh  to  the  amount  of  the  intjury  done. 
(5i  This  is  in  addition  to  the  amount  of  injury  done. 

(6)  This  offence  is  indictable  if  committed  after  two  previous  convictions  and 
is  then  punishable  by  two  years  imprisoninent.  <8ee  p.  502,  amU.) 

(7)  Tnis  may  he  prosecuted  either  by  indictment  or  sumnuurily. 


No. 

Abt. 

47 

au 

iBjar 

48 

<S8 

Intin 
eto. 

41 

515     Intim 

mai 

See  remarks 
indictable  ofTen 
ing  anything  ol 
and  Restitution 


Ll^Il 


An.  447 

"  4«8 

"  449 

"  450 

"  451 

"  452 

'<  512 

'<  513 

"  514 

"  515 


Article  841,  m 
commencement  1 
vietion,  \a  six  mi 
arose,  except  in 
when  not  others 

Article  930  pi 
lOMAirwise  exprea 
altieaj^  forfeitui 

See  comments 
ctmnni  (^proset 

(1)  This  may  1 
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No 


An. 


47       Ul 

«8     «aa 


818 


Orraioa. 

,4. 


PanaRKiiTT.^ 


IqjiiTiiiB  4ap7pTOTiiioni,  lo  poatcd  upw 
Intiaddirtian  by  Tiolanoe,  pieketting, 


InUmida^n  of  whMt   daalen,  ^ea- 


TBiBimxu 


Penattr$io 

Fine  $100  or  S  montht 

Fine  f  100  or  S  montht. 


8ainniary< 

Sonunary  [Two  Jnii- 
Uoei.] 


do 


do 


See  remarks  at  pp.  503  and  504.  ante,  as  to  Summary  Trials  of  certain 
mdlcUble  offences,  including  theft  of  or  obtaining  by  false  pretences  or  Sv° 
Md ZtiSn         ""'  °°'  '""^'"^  """  dollars?  and  also  [s  to  Finis  Suret^s, 


LIMITATION  OF  TIME  FOR  PR08RGUT1NG  OFFENCES 
UNDER  TITLE  VI. 


Art.  447 

"  4*8 

"  449 

"  450 

"  451 

"  452 

"  512 

"  513 

'<  514 

"  515 


Forgery  of  trade  marks  and  offences 
relating  to  the  fhiudUIent  mark- 
ing of  merchandise. 

Cruelty  to  animalr. 
Keeping  cockpit. 

Violating  provisions  as  to  convey- 
ance of  cattle. 

ReAising  Peace  ofBcer  admission  to 
cattle  oar,  etc. 


Three  years.   (See 
551a.) 


Art. 


Three  months.  (See  Art. 

55l«) 
Three  months.  (See  Art. 

55le.) 
Three  months.  (See  Art. 

55  lei 
Three  months.  (See  Art. 

55U.) 


^Jl™LiL  '  P"i'li'°  ^"  ***^  °°*  ^"'^'"''''^  limited)  limits  the  time,  for  the 
co^encemenl  of  the  prosecution  of  any  offence  puni'shable  on  summarv  cod- 

I^«  I^^n"? i"??' M  .u^i?'  "2?^  '^'»*'°  *''«  "«'"«•  of  complaint  or  information 
t^«^'nM  ^Fk  '"  *•'•'  North  West  Territories,  where  the  limitation  (in  such  case« 
when  not  otherwise  provided  for)  is  <u;«/D«  months 

Ji!iiSl!.°'?LfS*^'^.!'i'y  *f°  y®""-  *"  *<5tlon8  suits  or  informations  (not 

'vK??^S^*y"?''^>*^«"  "»«"">«*"'  fof  ">«  recovery  of  the  Sn- 
tltiea^  forfeitures  referred  to  in  ArUcle  929,  post.  '^ 


(1)  This  may  be  prosecuted  either  by  indictment  or  summarily. 


.)¥> 


*  *      * 
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TITLE  VII. 

PROCEDURE 


PART    XLI. 


GENERAL  PROVISIONS. 


rv 


988»  r*w«r  t*  auike  raiM.— Every  Superior  Court  of  Criminal 
Jurisdiction  may  at  any  time,  with  the  concurrence  of  a  majority  of 
the  judees  thereof  present  at  any  meeting  held  for  the  purpose,  make 
rules  of  court,  not  inconsistent  with  any  statute  of  Canada,  which 
shall  apply  to  aU  proceedings  relating  to  any  prosecution,  proceeding 
or  action  instituted  in  relation  to  any  matter  of  a  criminal  nature, 
or  resulting  from  or  incidental  to  any  such  matter,  and  in  particular 
for  all  or  any  of  the  parposes  following  : — 

(a.)  For  regulating  the  sittings  of  the  Court  or  of  any  division 
thereof,  or  of  any  judge  of  the  court  sitting  in  Chambers,  except  in 
so  far  as  the  same  are  already  regulated  by  law. 

(b.)  For  regulating  in  criminal  matters,  the  pleading,  practice  and 
procedui%  in  Uie  court,  including  the  subjects  of  mandamua,  certiorari, 
habeas  corput,  prohibition,  quo  warranto,  bail  and  costs,  and  the 
proceedings  under  section  nine  hundred  of  thi6  Act. 

(e.)  Crenerally  for  regulating  the  duties  of  the  officers  of  the  Court 
and  every  other  matter  deemed  expedient  f^^  better  attaining  the 
ends  of  justice  and  carrying  the  provisions  of  toe  law  into  effect. 

2.  Copies  of  all  rules  made  under  the  authority  of  this  sectiop  shall 
be  laid  oefore  both  Houses  of  Parliamant  at  the  sesaon  next  after 
the  making  thereof,  and  shall  also  be  published  in  the  Canada 
Gazette.    62  V.,  c.  40. 

S84*  Myu  rwsay  — >  ■—pandaa. — After  the  commencement  of 
this  Act  no  civil  remedy  for  any  act  or  omission  shall  be  suspended 
or  affected  by  reason  that  such  act  or  omission  amounts  to  a  criminal 
offence.  '^ 

Before  the  enactment  of  the  present  Code,  there  were  various  statutes  expressly 
declaring  that,  in  connection  with  certain  specified  offences,  a  person's  civil 
remedy  shduld  not  be  lessened  or  affected. 


•laixi.  «4\     i  ijL^u'ii'i^  K» 


rspr- 


fV 


■l^M^»" 
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stopped  or  be  suspended,  in  order  that  public  justice  miX  be  flrst^nXi.^n 
by  tlie  prosecution  of  the  offender ;  and,  especiillysnn  cases  wTem 
was  disclosed  on  the  face  of  the  plainti iVs  declaration  ?9f"?^i.!^  ^  °  ^^1°^^ 
law"  said  Lord  Ellenborough.  C  J  "  r^uires  Sefo™'th«TS  ."^  ^^^  °^'?« 
any  felonious  act  can  seek^Vil  i4dre8?fo  it  Se  matrshou^S^e  S*^  ^^ 
disposed  of  before  the  proper  criminal  tribunil  i^^S  tha?  the^usfee  of  th^ 
country  may  be  Orst  satlsfled  in  respect  of  the  public  offence  "  ,3,^  J"''"=«  "^  ^^^ 

AiSzef  l"???  beKl^A  J''?h''*'°^'''•'•'''  ^"^  '"«'*  »'  ">«  ^^^'Poo\  Spring 
♦!.«  H-riJJ.  :    .  ^  ^"*"'  ^- '''®  **^^'°"  was  one  of  trMpaw  and  /rower  to  whinh 

S  th«  rof^S^Pf  ^*'*^'*  ^^  ^'■(-'J'  *°**  »otpossesssd :  an^d  he  JZf  "heied  that 

3^Mii^a^^;;^tStfx;s.2S-^^^ 

Th'JJrlV-^^'K"^""'**"'  ''^"f'^K  h™  with  having  Ibstr^cted  Th^  br^Si? 
The  defendant,  who  was  examined  as  a  witness  on  his  own  hfthn  ir  Lr^ifH  if    • 
abstracted  the  brooch ;  and  both  he  and  hl^  ^n  swomhauf  wis  fn  he  Se^t 
when  It  was  returned  to  the  plainiifl-s  wife.    The  jurrrendS  a  verCt  in 

S;id7h'lft1r".'J?"'^^5''*'^°  =  ""•*  *"«  defendant,  moved^ra  nS  trillon  he 
ground  that  if  the  evidence  established  anything  against  him  it  was  a  kr^^nv 
for  which  he  had  not  been  prosecuted.    The  Enflish  S' of  OuLn's^nYh 

«r.„  ?„!^?„i;  *f  '"*.®™  *?  "y^'y  amounted  to  an  infringement  of  the  civil  rishts 
of  an  individual  and  at  the  same  time  to  a  felony,  the  redre'sbvc^vil  arfio" 

oTlZ'TAl?- """  '^'  P'^^j'.  l?"'*="°8  '»»«  injury  was  pmsTcute/  the  ques  on 
ofenforcingthisrulewasa  ditUcult  one  dependent  upon  the  facts  of  a  n»rt f^ 

£1"  T^.  =•/•'»*  *  J"'*^^  *l  «"»■  P""*  could  only  try  the  record  2nt  down  to 
^Z  •  /•'"t'y.'natter  of  this  sort  was  not  pleaded,  (and  there  v^Is  noth  nS  th« 
Tt  tTf^!,V^^  °^»' '"'  ?°»"»  n^i'her  nonsuit  the  pla^trnor  S  a  ver 
feTonva,^H«f'°***?^  that  moreover,  a  defendant  could  notTt  up  h  a  own 
or  ^hJcourt  f.Si'J?^  \'*»  *"**:,'?*»•  »''«'^f°'-«'  »°l«ss  the  plaintiff  alleged  the  felZ 
So  WAV ?n^i^J'^  mtorposed  to  postpone  the  trial,  as  it  might,  theri  seemed  0  be 
no  way  m  which  8«oh  a  matter  coufo  be  made  avjiilable  as  a  defencT 

Article  534  now  makes  it  certain  that  no  such  defence  can  be  made  available. 

After  the  commencement  of  this  Act  the  distinction  between  fdonv 
and  misdemeanor  shall  be  abolished,  and  proceedings  in  respect  of  all 

(1)  Wells  v.  Abrahams,  L.  R.,  7  Q.  B.,  554  ;  Osborn  v  Oillfitt  r    r    a  r^  od 

(2)  BuUoek  V.  Dodds,  2  B.  A  Aid.  258    Welock  v  Gonstlnt  I'e  2  H*  I  l\!S- 

^TKbyV!SSr',fE?st'4?3  ^-  ''^=  ^'•''^  '■  «P«'"«-  •'V/w.'Ss: 
(4)  Luttrell  v.  Reynell.  I  Mod.  282. 
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indictable  oitbnoee  (except  ao  ^ar  as  Ihey  are  herein  varied)  ahall  be 
condacted  in  the  same  manndr.  ^ 


With  reference  to  this  subject,  the  English  Commissioners  have  Rie  following 
remarlcs.  ^ 

^  "  The  distinction  between  felony  and  misdemejBOior  waa,  in  earl^^ 
4;imeB,  nearly,  though  not  absolutely,  identical  with  the  distinctiobi 
between  crimee  punwbable  with  d^th  and  crimes  not  so  pnitiiBhablb. 

For  a  long  thne  past,  this  has  ceased  to  be  the  case. ,  Most  felonicH 
are  no  longer  punishable  with  death  ;  and  many  misdemeanprs  are 
now  punishable  more  sev^ly  than  many  felonies. 

The  graat  changes  Vlj^h.  have  taken  place  in  our  criminal  law 
have  made  the  diBtinoti9Tr|iearly  if  not  altogether  unmeaning. 

It  is  impossible  to  sa^^  what  principle  emboaslement  should  be 
a  felony,  and  the  fi:audu}«nt  appropriation  of  money  b^n  agent,  or 
the  obtaining  of  goods  by  fdse  pretences  a  misdemeanor :  why  bigamy 
should  be  a  felony,  and  perjury  «  misdemeanor  ;  why  child  stealing 
should  be  a  felony,  and  abduction  a  misdemeanor. 

The  result  of  this  arbritrary  classification  iVjhat  the  right  to  be 
bailed,  tbe  liability  to  be  arrested  without  warrant,  and  (t<J  a  certain 
extent)  thejright  of  the  Court  to  order  the  p^lyment  of  costs  of  pro- 
secutioiuw4E&y  in  a  manner  equally  arbitrary  and  unreasonable.  ^ 

Moreo^r,  the  old  distinction  still  regulates  tjie  question  whether  a 
person  accused  of  au  offence  should  be  entitled  or  not  to  be  bailed  as 
of  right,  (1)  and  should  be  liable  or  not  to  summary  arrest ;  (2)  and 
it  also  regulates  the  mode  of  trial,  including  the  right  of  peremptory 
challenge.  ' 

The  jury  in  a  case  of  felony,  howeSrer  trifling  it  may  be  must  be 
kept  together  till  they  give  tleir  verdict ;  in  cases  of  misdemeanor, 
however  serious,  they  may  be  allowed  to  separate. 

As  regards  the  right  o^  challenging  jurors  we  propose  that  the 
number  of  challenges  to  be  allowed  shall  be  proportioned  to  the 
posmble  severity  of  the  punishment  which  mi^ht  follow  on  conviction. 
(3).  We  have  also  provided  for  the  jury  being  allowed  to  separate 
during  the  trial  of  aU  but  capital  cases."  (4) 

SS9m  c*M«m«*i^«rA««ik — Every  Act  shall  be  hereafter  read 
and  construed  as  if  any  offence  for  which  the  offender  may  bo  pro- 
becuted  by  indictment  (howsoever  such  offence  may  be  therein 
described  or  referred  to),  were  desc^nbed  or  referred  to  as  an  "  indict- 
able offence  " ;  and  as  if  any  offence  punuBltble  on  summary  conviction 
WMe  described  or  referred  to  as  an  "offence";  and  all  provisiona of 
tlus  'A«t  relating  to. "  ineUetable  offences  "  or  "  offences  "  (as  the  case 
may  be)  shall  apply  to  every  su^h  offence. 

(I)  Bee,  as  to  bail,  Articles  601-604,  post, 
{i)  As  to  arrest  without  warrant,  see  Article  552,  post. 
(S)  See  as  to  peremptory  ohallenges,  Article,  668,  poit. 
h)  See  Article  673,  poll. 


*^  r. 


!ix&th$y^^^ 
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J  Bvwiy  oommiMion,  ]fax)ol»m«tlon,  warrant  or  other  document 

f''}^^/'^Mei*ce$  (as  thd  Icaiie  may  be)- as  defined  by  this  ActT^ 

tf^  ^^  *:^'ir^  *°.5y  •"/  °*"'«'  whatsoever,  sSll  bl  hti^C 
rejd  Md  construed  as  if  saeh  offences  were  therein  described  aS 
nforred  to  as  indictable  cffenee*  or  cffeneta  (as  the  case  Say  J«). 

Which  rrferonce  is  made  to  TU  -^|««fy  !ZwS,  iS'thisffihaU  te 
w^Tp.^  ^TV  *  ^^K-^'i  requires  otherwise,  as  if  such  reference 
were  to  Fart  LI V ,  of  this  Act :  any  Act  refeRHnir  to  Th*  .%Mi«/.^. 
Tfua»  Act  shall  be  construed,  unlesjthe  coiSlrWd^S'S 
r^er^ce  were  to  Part  LV,  of  this  Act,;  and  every  Act  refeJrine  to 
mSmmaryCimmctimB  Act  shaU  b*  construed,  inlees  the  cTnSx? 
forbids  It,  as  if  such  ^ference  were  to  Part  LVIU,  of  thirAct 


>/ 


PART    XLII. 


JUBISDICTIOJ^. 


08S.  ump»wU»cmmw.r-Every  Sni»rior  Ctourt  of  CJriminal  Juris- 
diction and  every  :jtadge  of  such  court  sitting  as  a  court  for  the  trial 
of  criminal  causes,  and  every  Court  of  Oyer  and  Terminer  and 
General  Gaol  Dehvery  has  power  to  try  any  indictable  offence. 

"The  ezpreeiiion  '  Superior  Court  of  Criminal  Jurisdiction'  metjhs 
and  moludes  the  following  Courts : 

^  (i.)  In  the  province  of  Ontario,  the  three  divjtions  of  the^  Hiirh 
Court  of  Justice ;  f  .  ..  »" 

(ii.)  In  the  province  of  Quebec,  the  Court  oiQaeen'd  Bench, 
(iii.^  In  the  provinces  of  Nova^cotia,  New  Brunswick  and 
British  Columbia,  and  in  the  North-^ITest  Territories,  the  Supreme 

(iv.)  In  the  province  of  Prince-Edwaid  Istand,  tfie  Subremfe 
Court  of  Judicature;  *^ 

(v.)  In  the  province  of  litoitoba,  the  Court  of  Queen's  Bench 
(Crown  side)."  (Art.  3  y.)  > 


589.  o«k«v  CMirt..— Every  Court  of  General  or  Quarter  Sessions 
ot  the  Peace,  when  presided  owr  by  a  Superior  Court  indge.  or  a 
County  or  Dwtiiot  Court  judge*  or.  in  the  cities  of  Monti^l  and 
Quebec,  by  a  recorder  or  judge  of  the  Sessions  of  the  Peace :  and  in 
the  provmoe  of  New  Brunswick  every  County  Court  judge  has 
power  to  try  any  indictable  offence  except  as  hereinafter  provided 


94«. 

MMtaiU  J  wtotfetiM. — No 


Bu<»i  court  as  mentioaed  in  the  next 


:^ 
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pi«ceding  section  has  power  to  try  any  offence  under  the  follow- 
ing sections,  that  is  to  say  :    "  •  - 

Part  IY. — Sections  sixty-five,  trbason  ;  sixty-seven,  aooisboriks 
ATTBB  TH«  FACT  TO  tksASON  ;  sixty-eight,  Bixty-nine  and  seventy, 

TBXABONABLK    omNOICr  \    BOVenty-Olle,    ASSAULT    OW  THB    QUKXN ; 

sevdnty-two,    inoitino    to   motint  ;   seventy-seven,   unlawfully 

OBTAlNtNO    iND    OOMMUMIOATINO    OFFICIAL    INFOBMATION ;   sevQnty- 
eight,  OOMXUNIOATINa  INFOBMATION  AOQUIBXD   BT  HOLDING  OFFICE. 

''  Part  VU. — Sections  one  hundred  and  twenty,  ADMiNiSTXteiNo, 

TAKING     OB  PBOOUBINO  THK    TAKING   OF   OATHS    TO   OOmilT   OIRTAIN 

'  OBDiBS ;  one  hundred  and  twenty-one,  administkbino,  taking  oa 

PBOOUBINO  TBI   TAKING  OF  OTHBB  UNLAWFUL  OATHS  ;  One   hundrod 

and  twenty-four,  bbditio6b  offbnois  ;  one  hundred  and^twenty^five, 
LiBBLS  ON  fobbion   sovxKBiaNS  ;  oue  hundred    and  twenty-six, 

BPBBAOINO  FALSI  NBWS.  . 

Pabt  Vni. — PiBAOT ;  any  of  the  sectionB  in  this  part. 

Pabt  IX. — Sections  one  hundred  and  thirty-one,  judicial  coercp- 
tion  ;  one  hundred  and  thirty-two,  oobbuftion  of  offiobbs  ehpLoteo 
in  pbosxouting  offxndbbs  ;  one  hundred  and  thirty-three,  frauds 
UPON  TBB  GovxBNHBNT  ;  One  hundred  and  thirtv-fiye,  bbbacA  of 
fBUST  BT  A  public  oFiiticiB ;  One  hundred  and  thirty-six,  oobrupt 
PBAOTiois  IN  MUNI0IPAL.AFFAIB8  j  one  hundred  and  thirty-seven  (a.), 

SBLLING  AND  PUBOBASING  OFFICItl. 

Pabt  XI. — Esoapbb  and  bbsouxs  ;  any  of  the  sections  in  ihis  pan. 

Pabt  XVin. — Sections  two  iiun<h«d  and  thirty-one,  murder; 
two  hundred  and  thirty-two,  attxmptb  to  mubdxb  ;  two  hundred 
and  thirty-three,  TmcxATB  to  mubdxb  ;  two  hundred  and  thirty -four, 
ooNSPi&ACT  TO  MUBDXB ;  two  hundred  and  thirty-five,  aockssort 

AVTBB  THX  FACT  TO  MUBDBB. 

Pabt  yyi. — Sections  two  hundred  and  -sixty-aeven,  bapb  ;  two 
hundred  add  sixty-eight,  attxhpt  to  commit  bapx. 

Pabt  XXIIL--1>»amatobt  libxl  ;  any  ^of  the  aectioiis  in  this 
port. 

Pabt  XXXIX. — Section  five  hundred  and  twenty,  combinations 

IN  BBBTBAINT  of  TBAItt. 

Pabt  XL. — Conspibing  ob  attbmpting  to  comiht,  or  being 
AOOXBBOBT  AFTXB  THX  FACT  to  any  of  the  foregoing  offences. 

See  Tables  of  offences  under  TiUes  II,  lU.  IV,  V  and  VI,  at  pp.  77, 99, 133, 
MS,  and  506,  anlt,  respectively 

541.  KxcMiUiUw  «k«  »Mr«n  •$  «w*  Jmu«m.— The  judge  of  the 
Seasions  of  theFeace  for  the  ci^  of  Quebec,  thejildge  of  the  Sessions 
of  the  Peace  for  the  dty  of  Montreal,  and  every  reicorder,  police 
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law  o/the  prpvince'  nw;^?  heaZT^?L*^;'^'*^  authorized' by  the 
to  be  done  V  twror  ,^ri  iusleB  o^^  ^"""  "'^'  "'"""7  '^V^'^ 
ever  is  authorized  by  trs  lit  S,  S  S^'rhP^'"*'  J"*^  '^^  «lone  what- 
Oftbo  peace,  and  t^^vera  foms  TttlT.^^r'' °'°'*  j"«"««« 
varied  80  fa;  as  necessa^  to  ^nX  th«i  ^r  «^""*inbd  "aj  be 
B.S.C,  c.  174, 8  7  ^  **'*'"  applicable  to  such  case. 


i»sr^T  ^Liii. 

PROCBDUBE  IN  PARTICULAR  CASES. 


'-'-^'  M 

■  ■■    :i 

^cfledings  for  the  triaUndTDui^i^^^/o*'  **''*"'*'^«"««»i.— Pro. 

<HerMaje«ty,  and  XT  chS  ltr"°"  ^^ '"  °***  *  «"bject 
fithin  the-^/^iction  o?tL  Ad&rv  of  F^  offence  co„»„,i^d 

CtutedinanyopurtinC.nSatX^&thel^^^^^^^^^  ""^  '^ 

General  and  on  his  certificate  that  it  is  exMdiltT-*       t^''®"*''" 
ings  should  be  instituted.  expedient  that  such  proceed- 

Canada  as  is  within  one  marine  ImrSI  from  nrdfn!  *''i""'®"'  '°  ">«  ''""'^  ' 
CjuH«iiction.  and  to  «««  &?«£  ^.tS^W  „ 

b«{"i^r.i?tS;!ir7ioToieT?'^^^^^^^^^ 

meaningandefflwtoftfie  words, -.dMSi/L«.l/"'  P?',"«"'«'-ly  as  to  tlie 

•ttiitorialwatereofHerM^tWoSnS'sT-Tr^So''''  "^3  ^'  ^"hin    he 
of  the  Admiral,  although  it  may  to  c?mSd  nn  hn  T®  T'""'"  «ie  jurisdiction 

«»up,  and  the  person  who  comrtssThSren^^^^^ 

punished  accordingly."    And  Mctin»  i  „^?^-    "5^  *'®  arrested  tried  and 

trial  and  pu^i8hmeglyi^aJ2io^i"i8noTa?utU''n^^^ 

18  Charged  with  any  such  offencTM  i,  rt.n?o!yJ^JK'  °L^^''  Majesty,  and  who 

urisdiclion  of  the  'Admiral    sh^iit^t  ?!°  ^"^  ^^  *''*''  ^ct  to  be  within  the 

dominions  of  Her  mSv  '  bu?  S  th«  it  -.JriJ'""^ *«  any  of  the 

of  the  Governor  of  tS  ^rt  "f  fhidoSPn'o'i,^'"^^""'^ !?«=«?'  ^"^  'he  ei^e 

(I)  Burb.  Dig.  Cr.  L.  9.  — 

|2)  See  Debates,  in  Extra  Appendix,  po,<.      - 
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proceedings  should  be  instituted."  By  section  4.  it  is  also  enacted  that,  "  on 
the  trial  of  any  person  who  is  not  a  subject  of  Her  Majesty  for  an  offence 
declared  by  this  Act  to  be  within  the  jurisdiction  of  the  Admiral,  it  shall  not  be 
necessary  to  aver,  in  any  indictment  on  such  trial,  that  »uch  consent  of  certi- 
llcate  of  the  *  '  *  Governor,  as  is  required  by  this  Act,  has  been  given  ;  and  the 
fact  of  the  same  having  been  given  shall  be  presumed,  unless  disputed  by  the 
defendant  at  the  trial ;  and  the  production  of  a  document  purporting  to  be 
signed  by  '  *  '  the  Governor,  and  containing  such  consent  and  certificate  shall 
be  suflicient  evidence,  for  dll  the  purposes  of  this  Act,  of  the  consent  or  certi- 
l^cate  required  by  this  Act." 

Section  7  of  the  same  Act  deBnes  the  territorial  waters  qf  Her  Majeshj  as 
being  "  such  part  of  the  sea  adjacent  to  the  coast  of  the  United  Kingdom,  or 
the  coast  of  some  other  part  of  Her  Majesty's  dominions,  as  is  deemed,  by 
International  law,  to  be  within  the  territorial  sovereignty  of  Her  Majesty,"  and 
declares,  that,  "  for  the  purposes  of  any  offence  declared  by  this  Act  to  be 
within  the  jurisdiction  of  the  Admiral,  any  part  of  the  open  sea  withm  one 
marine  league  of  the  coast,  measured  flrom  loW^water  marif,  shall  be  deemed  to 
be  open  sea  within  the  territorial  waters  of  Her' Majesty's  dominions." 

Section  18  of  the  Imperial  statute,  52  h  53  vict.,  c.  63  ( The  interpretation  Acl, 
18891  declares  that,  the  expression  "  Goveriior  shall,  as  respects  Canada,  and 
India,  mran  the  Governor-General,  and  incjide  any  person  who,  for  the  time 
being,  <ias  the  powers  of  the  Governor-General." 

A  foreigner  who  commits  a  criminal  offence  against  another  foreigner,  or 
against  a  British  subject,  on  board  a  foreign  ship,  on  the  high  seas,  outside  of  the 
territorial  waters  of  Her  Majesty,  is  not  triable  in  any  part  of  Her  Majesty's 
Dominions.  (1)  This  was  held  even  in  the  case  of  a  ship  which  (though  foreign 
builtl  carried  the  British  flag  The  prisoner  was  one  of  the  crew  of  a  ship  built 
in  Holstein  whence  she  sailed  to  London,  England.  All  the  officers  and  crew 
were  foreigners.  The  registered  sole  owner,  one  R.,  was  an  alien  born,  though 
described  in  the  register  as  "  of  London,  Merchant."  The  ship  sailed  on  a  voyage 
from  London,  under  the  British  flag.  While  on  the  voyage,  the  prisoner  killed 
the  master,  on  board  the  vessel,  when  several  thousand  miles  from  England. 
and  200  miles  from  land.  On  the  trial  of  the  prisoner  for  murder,  these  facts 
were  proved  ;  a'hd  no  evidence  was  given  that  R..  the  owner  of  the  ship,  had 
been  naturalized,  or  had  obtained  letters  of  denization.  Under  these  circums- 
tances it  was  held  that  there  was  no  evidence  that  the  ship  was  British,  and 
that  consequently  the  prisoner  could  not  be  convicted  for  the  offence,  in  En- 
gland. (2)  , 

Formeriy  Her  Majesty's  CourU  had  no  jurisdiction  over  an  offence  committed 
bv  a  foreigner  on  board  of  a  foreign  ship  even  if  at  the  time  of  the  crime  being 
committed  the  ship  was  within  the  territorial  waters  of  He?  Maiesty  s  dominions. 
The  question  came  up  in  the  case  of  R.  v.  Keyn  :  in  which  the  prisoner  was  tr 
foreigner  in  command  of  a  foreign  ship,  and  while  ipaasiagwUhin  three  mUes 
of  the  shore  of  England,  on  a  voyage  to  a  foreign  port^  hjs  ship  ran  into  a 
British  ship,  and  sank  her,  whereby  a  passenger  on  board  the  British  ship  was 
drowned.  The  facts  of  the  case  were  such  as.  apart  firom  the  question  of  jurisdic- 
tion, amounted  to  manslaughter,  by  BngUsh  law.  It  was  held,  that  the  olTence 
.was  not  commuted  on  boani  «ie  British  ship,  and  that  there  was  no  jurisdiction 
in  the  Courts  of  England  to  try  the  prisoner,  a  foreigner  passing  the  bnglish 
coast,  on  the  high  seas,  in  a  foreign  ship,  though  the  occurence  took  place 
within  three  miles  of  the  Bnglish  coast.  (3) 

II  was  the  decision  in  Keyn's  case  that  led  to  the  passing  of  the  TerrUorul 
Waters  Jurudiction  Acl,  1878.  amending  the  law,  as  already  shewn,  so  that  a 
foreigner  onboard  a  foreign  ship  may  be  tried  by  the  Courts  of  England  or  of 

(h  R.  V.  Lewis,  Dears  A  B.  182 ;  28  L.  4.  (M  G.j  104 ;  R.  v.  Ite  Maltos,  7  C.  *  , 
P.  458 ;  R.  V.  Kohn,  4  F.  4  F.  «8  ;  R.  v.  Depardo,  1  Taunt,  26 ;  R.  4  R.  134. 
(2)  R.  V.  Bjomsen,  L.  4  G.  545  ;  34  L.  J.  (M.  C.)  180. 
3  R.  V.  Keya,  L.  R.  2  Bx.  D.  63  ;  46  L.  J.  (M.  C.)  17. 
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pZid^i^tlSK^^^^^^^^  on  the  open  sea. 

domimons  and  subject  ^^theconseS  as  to  thrf'^lH  v-'^*?  •"^'"'  ^^m^^r^ 
Majesty's  Principal  Secretaries  of  State  or  in  c«^«  !    Kingdom,  of  one  of  Her 

hi  Jh'Sff;rK4ta  C°w1hXd*:''"\«'''P«  -t  only  on  the 
flows  and  where  great  shlps^go.  aUhough  Uie  muni^f^'.'  "^'l^  "'^  "'^^  ^f^'s  and  . 
coun  ry  may  be  entitled  to  cLcZent  iur  sdi^ron  r^"  k°:'"''  *"""'«  '""'•eign 
a  British  subject  or  a  foreigner  who  "sm  board  a  kJi,-^  "j.'^'  *  P®"^""  ^J^eU'er  , 
or  m  foreign  rivers  below  the  bridges.  wSere  2  UrteV^'Ifr  ^''«  '''»''  ^'as 
great  ships  go,  is  subject  to  the  laws  of  Bnl^nd  th  ?L  •  *  and  flows,  and  where 
sou,  such  a  Ship  heing  In  law  part  orlX'^t:}7Zr^S,^-^^^^^^ 

the  sea,  and  about  300  yards  from  the  neaH  ihn  ^^'"^^b  *''°"'  ^o  miles  from 
the  tide,  thfr  conviction  was  upheM   (3,  ''""■^'  *'''"°  ">«  e»>b  and  flow  of 

aflStjX'o'prrlvrarRoXC'^m^oSToVe"  ''^  "^  «^"'«''  ^'"P  '^-^  ■• 
vessels  usually  lay.  and  16  or  1 8  mlTes  froShe  i«  1?^  '""  Pu'?'=«  ^''«''«  '""-ge 
here  were  no  bridges,  and  withirthe  ebTand  flow  of  S7'''f '^  """^ ""«  '^^P 
the  larceny  took  place  within  the  iuriXtion  nf  ^a75^  ^"^f'  "  ^^s  held  that 
tha  a  person  who  afterwards,  in  fiSand  rece?v«H  ?h» '^"'''"''y'  *"•*  therefore 
he  tried  at  the  Central  Criminal  cXirsthlthTA-''^  '^r^P^'''^  »°s'°'en  could 
a  foreigner,  not  one  of  the  creS,  mTgft  hUSVeef so'S''  (if"  ''  ''  '"'  ''^" 

ChSrp^otS^gr  ^^^^^^^^  [Ijng  in  a  river  at  Wampu.  in 

he    that  the  Admiralty  had  jcrlsdic-tKt^tl^^^^^^^^^^ 

force  on  board  the  ship,  unleTthy^offence  comS.1'h**T«'''  '""^''''y  »»<»  »>y 
merely  for  the  purposeof  freeing  lUmselffromTrh^n.^  rT  **'  °"«  committed 
where  the  defendant,  a  foreigner  S«commtH*-*'^^'  '^^y'"'^^'  Therefore, 
fled  to  Hamburg,  and  was  there  arrested  anHS  *  k""5  '"  England  had 
and  while  he  was  kept  in  cust^drrbolM  such^^;""  ^"tr*  ?^  .^"^''^^  ship, 
the  officer  who  had  arreste*  him  no"  for  the  mTnniiPv""  ^^^-  '*'«'*  ^«a«-  ''"'ed 
prepense,  it  was  held  that  even  assumiM  such^  «r?^^f  ""^  f'^'^P'"?'  ''"'  "^  ""^lice 
he  was  guilty  of  murder.  (6)     '"'^"™'"«  *"<='>  ai^rest  and  detention  to  be  illegal. 

hy^rCntsS/i^t^r^^^^^^^  bSf"^wrch"lt'''*i?  ^«««'  "  --  ^'"'e^ 
have  been  committed  was  a  BrHish  shin  nf  shirM"'''  "^f-  ""^""^^  ^"^  alleged  to 
flag,  but  no  proof  wafgiven  of  the  owne^hu  "'  *"''"«  ""^e-"  ^^e  British 
was  held  that  the  Court  hfd  iuri^liVtfnn  L?i,  ''  °.''/«8'Stration  of  the  vessel,  it 
T  ^."^*^  «"'^'  that,  that  bdnfrth^  Coirt  ZuTh"  «''«^«<1 '"at  the  vessel 
there  had  been  positive  proof  th/t  fh'e'vlsStarnol'rSa^^^^^^^^^      '^^"  ''" 

(Im%!^fKis°^^^^^^^^^  18  Victoria,  chapter  .04. 

«^ore  .^afloat^nt-o^He^^  l^^^^  P^^^^^^r 


.  Lesley, 


n.\  2*  ^-  A°<*ereon,  supra. 
(*)  R.  V.  Garr,  10  Q.  B  D  76  •  12  i   j  lu  n  ^  ,« 
I  )R.  V.Allen,  tSoSiac  49" ''••'• '"•<^)''- 
6   R.  V.  Battler,  supm, 

0)  H.  v.8eb^.L.^.,  G.aR.2g«;  R  ,  Vnn  Hohnrg,  39  L.J.  ,M.C ,  .33,6.0. 
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apprentice,  who  at  the  time  when  the  olTence  is  committed  is,  or,  within  tliree 
months  previously,  has  bnen  employed  in  any  British  ship,  shall  be  deemed  to 
be  offences  of  the  same  nature  respectively  and  be  liable  to  the  same  punishments 
respectively,  and  be  enquired  of,  heard,  tried,  determined,  and  adjudged  in  th« 
same  manner  and  by  the  same  courts,  and  in  the  same  places  as  if  such  offences 
had  been  committed  within  the  jurisdiction  of  the  Admiralty  of  Bngland.  (I) 

A  hulk  retaining  the  general  appointments  of  a  ship,  registered  as  a  British 
ship  and  hoisting  the  British  ensign,  although  only  used  as  a  floating  warehouse 
is  a  British  ship  within  the  meaning  of  the  above  enactment.  [2) 

It  is  also  enacted  by  section  21  of  the  18  &  19  Vict.  c.  91,  that  if  any  person 
being  a  British  subject  charged  with  having  committed  any  crime  or  offence  on 
board  any  British  ship  on  the  high  seos,  or  in  any  foreign  port,  or  harbor,  or  il 
any  person  not  being  a  British  subject  charged  with  having  committed  any. 
crime  or  offence  on  board  any  British  ship  on  the  high  seas  is  founa,  (that  is  to 
say  is  found  to  be  at  the  time  of  his  trial),  (3)  within  the  jurisdiction  of  any 
court  of  justice  in  Her  Mfijesty's  dominions,  which  would  have  had  cognizance 
of  such  crime  or  offence  if  committed  within  the  limits  of  its  ordinary  jurisdiction 
such  court- shall  have  jurisdiction  to  hear  and  try  the  case  as  if  such  crime  or 
offence  bad  been  committed  within  such  limits.  .. 

By  sect\on  1 1  of  the  30  4  3 1  Vict.  c.  1 24,  If  a  British  subject  commits  a  crimp  on 
board  a  British  ship  or  on  board  a  foreign  ship  to  WRich  he  does  not  belong,  any 
(Jourt  in  the  Queen's  dominions,  which  would  hav4  cognizancfe  of  such  crime  if 
committed  on  board  a  British  ship  within  the  limitk  of  the  ordinary  jurisdiction 
of  such  Court,  shall  have  jurisdiction  to  hear  andWetermine  the  case,  as  if  tlie 
said  crime  had  been  committed  as  last  aforesaid.  (4) 

Under  section  9  of  24  A  25  Vict.  c.  100,  a  British  subject  who,  in  a  foreign 
country,  within  the  dominion  of  a  foreign  power,  murders  a  British  subject  or 
a  foreigner,  is  triable  in  England.  This,  in  ftict,  was  the  state  of  the  law  iiefore 
the  passing  of  24  &  25  Viol.  o.  100.  (5)^ 

We  have  already  seen  that,  according  to  a  recent  decision  of  the  Privy 
Council,  the  legislative  powers  of  a  colonial  legislature  are  contlned  to  its  own 
territory,  and  that  it  cannot  legislate  for  ofltences  committed  beyond  the  limits 
of  the  colony.  (6) 

PKOSBCUTIONS  REQUIRING   CONSBNT  OF 
ATTORNBY  GENERAL. 

# 

548.  Ob«M*lac*r  c«MM«ml«Mi«la«ea«toI  laferauittoa.— NoperEon 

shall  be  prosecuted  for  the  offence  of  unlawftiUy  obtaining  and  com- 
municating official  information,  as  defined  in  sections  seventy-seven 
and  seventy-eight,  without  the  consent  of  the  Attorney-General  or 
of  the  Attorney  General  of  Canada.    53  V.,  c.  10,  s.  4. 

S44*  Jw«toli  — rmyti— ^— No  one  holding  any  judicial  office 
shall  be  prosecuted  for  the  offence  of  judicial  corruption,  as  defined 
in  section  one  hundred  and  ithirty-one,  without  the  leavegf  the  Attor 
ney-General  of  Canada. 

(l>  R.  V.  Dudley,  H  Q.  B.  D.  273  ;  54  L.  J,  (M.  C.>  32. 
(II  R.  V.  Armstrong,  13  (k)X,  184,  Archibald,  J. 

(3)  R.  V.  Lopez.  Dears  &  B.  525;  27  L  J.  (M.  C.)  48.    • 

(4)  See  Arch.  Cr.  PI.  A  Bv.  2!  Ed.  p.  36. 

(5)  See  R.  v.  Azzopardi.  2  Mood.  C.  a  288 ;  1  C  *  K.  203  :  R.  v.  Suwyer,  R. 

(6)  See  McLeod  v.  Atty  Oen.  N.  8.  Wales,  (L.  N.  402-405),  cited  in  full,  wiUi  ^ 
conimwiUat  pp.  21 1-213.  wiH, 


'*'*i-"4 
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PROCEDURE   IN  PARTICULAR,  CASES.  ^H 

before  a  justice  of  the  p2ce  with  th^'r^in'^P^'?^''  '^  charged 
explosive  substances,  a?defi3  in  «!.?^  ^'^  of  making  or  having 
p«)cee(Ung  shall  be  tekeVaSt^n^fn"  ''"'  h»ndml,  no  furthef 
the  Attorney-GeneiS  exceTsuch  ««  t}f«  ^?-'^'^^^l'*  *^«  consent  of 
neceeeaiy.  bj  remand  HttrwiSe  to  ^cure  th!  V^'  ^'T  *^'°^« 
person.    Il.g.C.,  c.  150,  s.  gf  ^'^'  ^  ^^"^®  t'le  safe  custody  of  such 

PROSECUTIONS  REQUrRING  CONSENT  OF  MINISTER 

OP  MARINE  AND  FISHERIES.    ^'^^^^^^     - 

shM" p'^Scm^'  foT^; ""ncirnd^ "^fi*'' r*T  N« '  person 
fifty-six  or  two  hundred  and  fift^Jl  ^u'**"  ^"^^  hundred  and 
Minfat«r  of  Marine  anSisheries^"^'  '''*^°"'  *^«  consent  of  the 

OTHER  PROSECDTIONS  REQUIRING  THE  ATTORNEY 
GENERAL'S  CONSENT.  ^^""J^^-Y 

againsta^raTteTfbrrcrimTnSrwfo^ 

three  hundred  and  sixty  three    Zll   i  ?    '  **  **^^."*^  '"  «««**«" 

sanction  of  the  AttorneyS^il'RSC   ^^eTX  ^''''"'  '""^ 


deeds  and  encumSM^I^TfiT^I?    P^^^^^'^fon  for  concealing 
seventy.shall  be  coiScS  vSthSt  thr""*  *f ™."  .^""'^''^^l  a»d 
G«nenil,'given  afte,^  preru8^oti^\o  th^^i'^•^'  Attornev-.' 
prosecuted  of  the  apuj^ion  to  f  h^  a«         P^f"*"  intended  to  L 
prosecute.    RS.C,  o^SK,  «  91  A"orney-G«neral  for  leave  to 

i^^«encl*7^Z'!i^er^^d^^^^  ""'  prosecution  for 

dred  and  seventy-sif  shaS  h«  .Ti.     ^^T*  "»  8«ction  four  hun- 
Attorney-GeneS      '  **''*'"  '^'^*'*^"'  *^«  consent  of  the 

For  meaning  of"  AUorney^ienenil,"  see  Article  3  anie,  p  2 

«p5SL*n«r!Jde?tTr^e'of  S?t^nT;~^^^    '"t  °^  ''"  P«^««"« 

expedient^ndpracticabK!  tokens  "PP«'^''« 

Md  apart  from  that  of  other  aSui^iiP"'''l*"^^'""*^«eparot«ly 

^t.  be  designated  and  ap;;?ntor?or?ha^;^;;o:^^^  *^  «"^^^.'>'«  «'»- 

%  prosecution  for  an  offence  A^inTX'il^  «•«•!■  prMcmtt*...— 

^forfeiture,  shall  be  comm?nS-  *'  ""■  ^'^^^  ^°'"  ?«"«'*'«« 

AV[{?u?K!;Z'yr^^  ^'AHB  from  the  timeof  its  com.     • 


--^ 


\s.    -^I 
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fn'^ 


r.y. 


(i.)  TaEASoN,  except  treason  by  killing  Her  Majesty  or  where 
the  overt  act  alleged  is  an  attempt  to  injure  Jhe  person  of  Her 
Majesty  (Part  IV„  section  sixty-five)  ;  ^ 

.(ii.)  TBSASONABLE   OFFBN0B8  (Part  IV.,  sectjon  sixty^ine)  ; 

(iii.)  any  offence  against  Part  XXXIII.,  relating  to  the  frau- 
dulent HABKINO  OF  MEBOHANDiSE  ;    nOr 

(6.)  after  the  expiration  ofTWO  TEARS  from  its  commission,  if  such 
offence  be —  " 

(i.)  A  FRAUD  UPON  THBf  GOVERNMENT  (Part  IX.,  scction,  One 
hundred  and  thirty-three)  ;  '  t^       tv  • 

(ii.)  A  CORRUPT  PBAPTIOE  itt  municipal  affairs  (Part  IX.,  section 
one  hundred  and  thirty-six)  ; 

(iii.)  UNLAWFULLY  soLBMNiziUQ  HARRLkOB  (Part  XXII.,  Section 
twb  hundred  and  seventy-nine  ;  nor 

(c.)  aSfter  the  expiration  of  one  year  from  its  comnassion,  if  such 
|>ffence  be —        f  -  .  '       • 

(i.)  OPPOSING  R«ADi^o  OF  RIOT  ACT  and  assembling  after  prqpla- 
mation  (Part  V.,  section  eighty-three)  ; 

(ii.)  REFUSING  TO  DELIVER  WEAPON  TO  JUSTICE  (Part  VI.,  section 
one  hundred  and  thirteen)  ; 

(iii.)  COMING  ARMED  NBAE  pu^lio  MEETING  (section  One  hundred 
and  fourteen)  ;  ' 

(iv,)  LYING  IN  WAIT  NEAR  PUBLIC  MEETING  (scction  One  hundred 
and  fifteen)  ; 

(v.)  SEDUCTi^  of  girl  under  axteen  (Part  XIII.,  section  one 
^utdr^  and  eiP«y-one)  ; 

(vi.)  SEDUCTION  under  promise  ofmarriage  (section  one  Jiundred 

lan^  eighty-two) ;  *  ■ 

'     (vii.)  SEDUCTION  of  a  ward,  &c:    (section  one  hundred  and 

eighty-three)  ; 

(viii.)  UNLAWFULLY  DEFILING  WOMEN  (sectlon  one  hundred  and 
eiglity-fiye)  ;  •  ' 

(ix.)  .PARENT    OR    GUARDIAN    PROCURING    DEFILEMENT   OP   QIRL 

(section  one  hundred  an4  eighty-six) ;        . 

(X.)   HOUSEHOLDERS  PERMITTING  DEFILEMENT  OF  GIRLS  ON  THBIB, 

PI^EMIBES  (section  one  hundred  and  eightywseven)  ;  nor 

(4.)  after  JJie  expiration  of  six  months  from  its  commission,  if  the 
offeikce  be  — 

(i.)  UNLAWFUL  DRILLING  (Part  V.,  s&stion  eighty-seven) ; 
(ii.)  BEING  unlawfullt'dRH-lbd  (section  eighty-eight)  ; 
(iii.)  HAVING  POSSESSION  OF  ABMsfor  Durposes  dangerous  to  the 
public  peace  (Part  VI.,  seotion  one  hundred  and  two)  ; 

[(iv.)  PROPRIETOR  OF  NBWsiPAPBB  PUBLISHING  advertiseftent 
otering  REWARD  fbr  recovery  of  stolen  property  (Part,.^.,  section  one 
hundred  and  flfty-seven.  paragraph  if  )  ;  nqr 
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twelve  and  five  hund^^rjSStn:^^^^^^^  *°^   ^ 

(ii.)    KAIL  WATS   VIOLATING   PEO  VISIONS   mlnfi'n™   *« 

Of  c«ttle  (Part  XXXIX.,  secUon  /vXndSSf  fSiS nT*"^^ 

fivffinS'JS X°„')  r  "^"^  ^^-"--  -  -«.  &e.  (se;tion 

off^£  £l'  *^««^^.™««°  of «««  ^'ONTH  from  its  commission,  if  the 

(i.)  improper  use  of  orFENSivx  wbaponr  /*Paw  vr 
one  hundred  and  three,  and  .on^  hund^and  C?  ^^•'  u'^*'*^ ns 
and  eleven  inclusive).  Hundred  and  five  to  one  hundred 

2  No  person  shall  be  prosecuted,  under  the  provisions'  of  «.^i«      ^ 
axty.five  or  section  sixty-nine  of  this  Act  fnr  vJJf^  ^^^°^ 

TBSA80N  expressed  or  declared  bvoSn«,dkHv^-!?^  ''''f?''  ^°^  «*• 
information  of  such  overt  «^tSTthewn^!T^  speakm^,  unless 
was  expressed  or  d^lSl  iL'  Sven  ^tn  o^th  Z  Z^'V^'  ?T" 
.1.*^  after  the  word^'  spoieTanCwamnt  for  ZT  ""?*" 
aon  ^f^the  offender  is  issu«l  S?thin  ...  LTZl  s^^LS^tS; 

ce£Ss^\'rsX"ftK;"'Ld%Lt^^^^       forth,  prosecution  of  pro-'   • 
.  cases,  in  relaUon  to  which  the  t?me?s  not  nm?.?H  k®  proceedings  in  all  crimilial 
.t  any  length  of  time  after  !he  corriiSn"o7tt  otte  "'"' ""''  "^  ''"'"''''''' 

criminal  prosecution?  question  arises,  what  is  the  commencement  of  a 

J5an.n?i°c?  wasTrnotWr'"^^  defendant,  in  a  case  under 
tion ;  rS)  but  that  it  was  "n^"  J  Tshei  in  add^ortrth'  ''■  ^^  P'°««^"- 

bAi  si^'ISnlValtZThltTciK^^        the twelve;mo'/thrplSei  i- 
I^^^^^Wionits^  j 

j^l^j'^Wlllace.t  East,  P.O.  186. 

J')  «.  V.  Austin.  I  C.  A  K.  621 
|R.v.Hull,2.P.4P*'i6     • 


See,  also;  R.  v.  Brooks,  1  Den.  217;  2C. 
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Verbal  proof  that  a  prisoner,  charged  with  a  treasdnable  offence  respecting  the, 
coin,  Wis  apprehended,  within  three  months  after  the  offence  was  committed 
was  held  to  be  insufficient^where  th«  indictment  was  after  ih»  three  months,  and 
the  warrant  to  apprehend  or  to  commit  was  nbt  produced.  (It 

Wher^  the  pVisone?"  was  indicted  in  1869  for  night  poaching  alleg^d  to  have 

been  committed  in  1863,  and  pleaded  guilty,  he  was  allowed  to  withdraw  Ijis 

plea,  and  plead  not  guilty,  and  no  information  and  warrant  ^ing  produced 

she^^ing  that  the  proseesution  had  been  c-ommenced  Y^."»»'nJ*«l)«  P^^"*^ 

,    months  as  directed  by  9  Geo.  4.  c.  69,  sec  4,  Bylea,  J.,  directed  an  acquittal.  (2) 

The  time  limited  for  the  commencement  of  a  criminal  prosecution  begins  to 

run  as  soon  as  the  act  which  constitutes  the  offence  has  taken  place.    For  in- 

stMice,  it  was  held  in  an  Anji-rican  case  that  the  crime  of  embezzlemei^t  was 

committed,  and  thestatute  of  limitations  of  the  State  of  Indiana,  relating  to  that 

offence,  began  to  run  when  the  defendant,  as  treasurer  of  a  county  failed  to 

pay  over  the  county's  money  in  his  hands  to  his  successor  in  office,  and  that  he 

mere  fact  of  a  subfiquetit  demand  and  refusal  did-not  take  the  case  out  of  the 

operation  bf  the  statute.  (3)  "     i 

/     A  defen«»  based  uppn  the  provisions  of,  Article  55 1,  as  to  the  limitation  of  the 

7  prosecution  need  not^e  specially  pleaded,  but  may,  under  the  terms  ol  Article 

'•  631,  poJ<,  be  relied  on  under  the  plea  of  not  guilty. 

In  a  decision  recently  rendered  by  the  Supreme  Court  of  Kansas,  it  w^s  held 
that  the  failure  of  a  defective  indictment  or  information,  and  the  presentation 
of  a  new  and  correct  indictment  or  information  after  the  statute  of  limitations 
has  begun  to  run.  does  not  revive  the  statute  ;  but  that  the  statute  is  put  aside 
hHhe  presentation  and  flling  of  an  indictment  against  a  defendant  and  re- 
mains «lent  uhtil  the  legal  proceedings  thereon  are  terminated  ;  and  that  'fa 
defective  indictment  is  withdrawn  by  means  of  fxnblU  pro»qnx,m  dismissed 
with  consent  of  the  court,  an«i  an  information  is  Uled  charging  the  defendant 
with  the  same  offence,  the  information  continues  the  lega  proceedings  which 
were  commenced  by  the  presentation  and  tiling  of  the  original  Indictment.  (4) 

in  an  Bnglish'case,  an  indictment  for  night  poaching  preferred  against  the 
defendant,  within  twelve  months  after  the  commission  of  the  offence  was 
ignored.  Four  vears  afterwards  another  bill  was  laid  an*,  found  against  him, 
for  the  same  offence,  and,  upon  an  objection  that  the  proceeding  wasou  of 
time,  Coleridge.  J.,  doubting  whether  the  Urst  indictment  was  not  »  Proceeding 
,  sufficient  to  entitle  the  prosecutor -to  proceed,  resenred  the  point ,  but  the  de- 
fendant w^s  acquitted  by  the  jury,  on  the  merits.  (5) 

Saa.  Aw««twUfc»«i  ««»««.— Any  one  found  committing  any 
of  the  oflfencee  mentioned  in  the  foUowmg  sections,  may  be  arrested 
without  waiTant  by  any  on«,  that  is  to  say  : 

Pabt  IV.—  Sections  sixty-five,  treason  ;  sixty-seyen,  adseasories 
after  the  fact  to  treason  ;  pixty-eight,  sixty-nine  and  seventy,  trea- 
sonable ofibnoes  ;  seventy-one,  assaults  on  the  Queen  ;  seventy-two, 
inciting  to  mutiny. 

Paet  v.— Sections  eighty-three,  offences  respecting  the  reading 
of  the  Ittot  Act ;  eighty-five,  riotous  destruction  of  buildings ; 
eighty-six,  riotous  damage  to  buildings. 

lU  R.  y.  Philips,  R.  A  R.  369.                                                  .  „    ,  ,  .  v  i. 
2   R  ♦  Casbolt,  iuma.  See.  also,  Tilladam  v.  Inhabitants  of  Bristol.  4  N.  4 
M    144  ;  2  A.  4  B.  389  ;  4  L.  J.  M.  G.  35. 
(3)  State  v.  Mason*  ([nd.  Supr  Ct  \.  8  N.  East  Rep.  716. 
i4»  Stata  V.  Child.  24  Pac.  Rep.  952. 
15>  B^yjmiiBinfltar,XGj*.f  ■  »«•  : 
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<»k  ^^»^V^"— Section^  one  hundred  and  twenty-seven  niraev  •  on« 
•X'^::^:TS:&:  ^'^  --■'  -  '^undredff^^^;! 

breaking  pnson  ;  one  huntfred  and  sixty-three,  eiTomc/stX 
or  from  orwon  :  one  hiindp«H  ,lhH  ^i^i^.e — '  .  TT:  n™  ®'?^'"?3: 
custody. 


I^n  ;  one  hundred  at^d  ^iyt^'::^^rZ:ZS 


Part  XSlv-Section  one  hundred  and  seventy-four, 


offence, 


unnatural 


♦  P^^'^/^in -Sections  two  hundred  and  thirty-one    murder- 

WhI'SL'IL-"'*  thirty-two,  attempt  to  murder  ;  tS^Tund^r^an^I 

r^^^I^'T''^  acceesorv  after  the  fact  to  mui^er  ;  two  hradS 

^V^^^M^^^'-'-'  *^^  ^'^"^'^  Hnd.thiW^eiS::^ 

two  hundired  and  forty-four,  atupefyinff  in  order  fnZi«lu^  ' 

xwonunareaand  fifty,  intentionally  endancerinir  persons  on  rail 
wavs  ;  two  hundred  and  fifty-one,  wantonly  endanSffWiSns  on 
nuUys;    ^wo  hundred  and  ■  fifty-four,  i^vent^Jr-c^;^!^ 

Pabt  XXI.— Sections  two  hundred  anf-sixty-seven  ranA  •  fw« 
h^^dred  and  «xty-iight.  attempt  to  commit  ip^;  frkuTed  anS 
fflxty.mne,  defiimg  children  under  fourteen.  "unarea  and 

woma  "^^^•-^«^°'»  ^"^  hundred  and  eighty-one,  abduction  of  a 

pertySilrtTy  SoS:"'  '""'""  ''''  ^«"^^-'  --^>"«  P- 

aJn1"*??TJ'~®i**^j°^.  **"*®  hundred  and  twenty,  theft  by 
r^^i.     "*  ^"°*^  *°*^  ^y-*^«'  ^'^g'^g  into  CnaSa 

iZ^!Z.S^'t^*^^^^^*^  hundred  and  ninety-^ilght,  ajjrrav- 
jted  «>bb«ry;  three  huiidred  and  ninety-nine,  robbbj* ;  foafK- 

Ar?t.::??  ^!!:i'  **!,  ™*»  -  *■«"  ^«"^^  and^one  ToppSg^ 
by  fo,^  •'  W  k""^!!5  "i  *r '  <«°»P«"ing  execution  of  documento 
oylorce.  foff^ujidmi  ipd  three^flcnding  letter  dematHJiBg  with^- 


4^ 
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menaces  ;  four  hundred  and  four,  demanding  with  intent  to  steal  ; 
"  four  hdndred  and  five,  extortion  by  certain  tnreatd.  -j^       V. 

Pabt  XXX. — Sections  four  hundred  and  eight,  breaking  place  of 
worship  and  committing  an  indictable  offence  ;' four  hundred  and 
nine,  bi:eaking  place  of  worship  with  intent  to  commit  an  indictable 
offence ;  £Dur  hundred  &nd  ten,  burglary ;  four  hundred  and  eleVeo^ 
housebreaking  and  committing  an  indictable  offence  j  fbur  hundred 
and  twelve,  nousebreaking  with  intent  to  commit  ,an  indictable, 
offence  ;  four  hundred  and  thirteen,  breaking  shop,  and  committing/ 
an  indictable  offence ;  four  hundred  and  fourteen,  breaking  shop 
with  intent  to  commit  an  indictable  offence  ;  four  hundrwl  and 
fifteen,  being  found  in  a  dwelling-house  by  night ;  four  hundred  and 
sixteen,  b^ing  armed,  with  intent  to  break -a  dwelling-house  ;  fear 
hundred  and  seventeen,  being  disguised  or  in  possession  of  ^oub&- 
breaking  instruments.  *  "^ 

Part  XXXI. — Sections  four  hundred  and  twenty-three,  forgery; 
four  hundred  and  twenty-four,  uttering  forged  documents  ;  four* 
hundred  and  tyenty-five,  counterfeiting  seals  ;  four  hundred  and 
titirty,  possessing  forged'  bank  notes  ;  four  hundred  and  thirty-two, 
using  probate  obtiuned  by  forgery  or  perjury. 

Part  XXXII. — Section»>^aur  hundred  and  thirty-four,  making, 
having  or  using  instrument  rokN^geiy  or.uttering  forged  bond  or 
undertaking  ;  four  hundred  and  ihirty-five,  oounterfeitmg  stamps  ; 
four  hundred  and  thirty-six,  falsifying  registers. 

P'art  XXXIV. — Section  four  hundred  and  fifty-eight,  personation 
of^/certain  persons. 

Part  XXXV. — Sections  four  hundred  and  sixty-two,  counterfeit-' 
ng  gold  and  silver  coin ;  four  hundred  and  sixty-six,  making  instru- 
ments for  coining  ;  four  hundred  and  sixty-eight,  clipping  current 
coin ;  four  hundl?'64  >nd  seventy,  ponsessing  clipping  of  current  coin ; 
four  hundred  f(nd  seventy-two,  counterfeiting  copper  coin  ;  four 
hundred  and  teventy-three,  counterfeiting  foreign  gold  and  silver 
^in  ;  four  hundred  and  seventy-seven,  uttering,  counterfeit  current 
coin.  , 

Part  XXXVII. — Sections  four  hunlred  and  eighty-two,  arson  ; 
four  hundred  and  eighty-three,  attempt  to  commit  arson ;  four 
hundred  and  eighty-four,  setting  fire  to  crops ;  four  hundred  and 
eighty-five,  attempting  to  set  fire  to  crops ;  four  hundred  and  eighty- 
eight,  attempt  to  dapiage  by  explosives  ;  four  hundred  and  eighty- 
nine,  mischief  on  nulways ;  four  hundred  and  ninety-two,  injuries  to 
electric  telegraphs,  &c.  ;  four  hundred  and  ninety-three,  wrecking  ; 
four  hundred  and  ninetv-four,  attempting  to  wreo^  ;  four  hundred 
and  ninety-five,  interfering  with  manne  signals  ;  four  hundred  and 
ninety-eight,  mischief  to  mines ;  four  hun<|red  and  ninety-nine, 
mischief. . ■- l__ 


j.^iJr'i      ^^^ 
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Part  XX VII.— Sections  three  hundred  and  fiftv  «.».«.  xk+„-  • 
by  fabe  pi^tense  ;  three  hundred  and  sixtv  nlf«-^         '  ''^^^.""ng 
valuable^curitie;  by  fairpreSnoJ  ^'         '"'"^  e^^<^rxtiqn  of 

Paet  XXXV.— Sections  four  hundred  and  sivtTr  fi„^  „       _x- 
counterfeit  eoin ;  fojir  hundmi  and  sSventy-one  p^2^^^^^ 
current  coin ;  four  hundred  and  seventy^K  pKTffir^ 
'ing  eoanterfeitforeign  irold  or  silver  coin.  fr,.,?K?i^Pj^  ^}'  P^^^^' 

Paet  XXXVII.— Sections  foiir  hundi4i  and  ninetv-seven  rnftn., 
tooms  or  breaking  loose  rafts  or  cribs  of  timber  or  8awZi;«  J  v« 
hundred,  attempting  to  injure  or  poison  cdttle  ^   '       ^ 

Pabt  XXXVIIL-Sections  five  hundred  and  twelve  crueltv  to 
ammals ;  five  hundred  and  thirteen,  keeping  cock-pii      \        ^ 

3.  A  PBAOS  oi^PioiB  may  arrest,  without  warrant  any  one  whom 
he  finds  committing  any  offence  against  this  Act'and^ArP.RZ 
may  arrest,  without  warrant,  any  one  whom  he  find«^.f  ^./.^ 
committing  any  offence  against  this  Act  h  night 

4.  Ant  orb  may  arrest  without  warrant  a  person  whom  he  on 
reasonable  and  probable  grounds,  believes  to  W  cCmTtted'  an 
wtr  f^f  ^  ^  "'""P'"?  ^'°'  ''"'i  *«  be  freshl^uSSdby  th^ 
Sr«.SfKP*"?1JlT^^°«'  *>°  ™a«onable  and  p?obable  Sounr 
beheves  to  have  lawftill  authority  to  an«8t  such  persoT       ^'^*""''^' 

pe^nt  s'^cSLSiS^rjff:^^^^^^^^  -^ 

person  authori^d  by  such  ^owner  may  aS^ti  hout  ^L^ntS 
person  so  fbund  who  shall  forthwith  d  taken  bSore  a  iSe  of  th! 
peace  to  be  dealt  with  according  to  law.  ^  ^^ 

o^LtnLT'''*''  '°  J^""  *^J««ty'«  service,  any  waerant  or  pktty 

J^jffences  menfaoned  m  section  one  hundred  and  nineteef  l7t]Z 

«„!"  £°^  ^"^  u*  <>'"<'■«  «»ay.  ^thout  a  warrant,  take  into  custodv 

any  person  whom  he  finds  lying  or  loitering  in  any  hLhwav  vSd 

l^rjlZJ^'"^  <A«  mywfand  whom^he  hls^^HXt 

K^rcL^fndT^^^^^^^ 

before  a  justice  of  the*peace.  to  be  dealt  with  actrSfng  ?o  U^T 

afterl^S  K"  7S°  ^"*  ^^  ^  apprehended  shall  be  detlined 
fcrthe'pSl''"^'^'^/'^  "•*'^^"'  *"•"«  »>-"«»'*  ^'ole. 
For  dellnltioa  of  "  Peace  offlcer/'Jsofl  Art.  3^^fln<ff.  r  -V 
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"  Night "  is  the  interval  l^tween  9  p.  m.  and  6  a.  m.  of  the  following  day, 
(Art  3.9.) 

The  following  is  an  alphabetical  list  of  the  oflbnces  enumerated  in  clause  I 
of  the  above  Article,  552,  and  for  which  an  offender,  when  found  committing 
any  of  them,  may  be  arrested,  without  warrant,  by  any  one : — 

Aasaalts  on  the  Queen,  (Article  71). 

Administering,  taking  or  procuring  unlawful  oaths,  (Articles  120, 
121). 

Abduction,' (Article  281). 

Arson,  setting  fires,  etc.  (Articles  482,  483,  484,  485). 

Attempt  to  damage  by  explosives,  (Article  488). 

Being  at  large  while  under  sentencfl^f  imprisonment,  (Article  159). 

BreakiAg  prison,  (Article  161). 

Bringing  stolen  "property  into  Canada,  (Article  £(55). 

Breaking  place  of  worship.  (Articles  408,  409). 

Burglary,  housebreaking,  shopbreaking,  etc.  (Articles  410,  411, 
412,  413,  414). 

Being  found  in  a  dwelling  by  night,  (Article  415). 

Being  found  armed  with  intent  to  break  a  dwellinghouse,  (Article 
416) 

Being  disguised  or  in  possession  of  housebreaking  instruments ; 
(Article  417). 

Ck)anterfeiting  seals  ;  Counterfeiting  stamps,  (Articles  425,  435)' 

Cotmterfeiting  gold  and  silver  coin ;  Making  coining  instruments ; 
and  Uttering  counterfeit  current  coin,  (Articles  462,  466,  477). 

Clipping  current  coin ;  Possessing  clippings,  (Articles  468,  470). 

Counterfeiting  copper  coin.  (Article  472). 

Counterfeiting  fnRgn  gold  and  silver  coin,  (Article  473). 

Defiling  children.  (Article  269). 

Demanding  by  threatening  letters.  (Article  403). 

Demanding  with  intent  to  steal,  (Article  404). 

Endangering  persons  on  railways,  (Articles  250,  251). 

Escapes,  (Articles  163, 164). 

Extortion  by  threats,  (Article  405). 

Forcibly  compelling  execution  of  documents,  (Article  402). 

Forgery ;  Uttering  fbrged  documents  j  Posaeasin^  forged  bank 
notes  ;  Using  probate  Qbtj^ined  by  forgery  or  perjury  ;  Making, 
havingor  using  forgery  in^ruments  (Articles  423, 424,430, 432, 434) 
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.  Falsifying  register,  (Article  436). 
Inciting  to  mutiny,  (Article  72). 

Injuring  or  attempting  to  injure  by  explosives,  (Articles  247,  248). 
Injuring  electric  telegraph,  etc,  (Article  492). 
-    Interfering  with  marine  signals,. (Article  495). 

23?  2^!  2^6t"'°'^'  *'  '"""**'  '  ^"^"^-^  '^  °»"«»«^'  (Articles 
Manslaughter,  (Article  236).  "^ 

Mischiefon  railways,  etc.  (Articles  489,  498,  499)^ 
Piracy ;  Piratical  acts ;  Piracy  with  violence,( Articles  127,128,129). 
Personation,  (Article  468). 

Eiot  act,  offences  respecling  reading  of,  (Article  83). 
Eiotous  destruction  ;  Riotous  damage,  (Articles  85,  86). 
Bape  ;  Attempt  to  commit  rape,  (Articles  267,  268). 
Beceiving  stolen  property,  (Article  314), 

39M99!4b^)*^''***^  "'•''^'■^  '^"^"'^  "^'^  ^°*«°*  *«  «>b,(Articles 

Stopping  the  mail,  (Article  401). 

Suicide,  attempt  at,  (Article  238); 

Stupefying  in  order  to  commit  indictable  offence,  (Article  244) 
eg^wT"'  ^"'^*^'  treasonable  offences,  (Articles  65,  67,  68, 

Theft  by  agent,  etc.  (Article  320). 

Unnatuntl  offence,  (Article  174). 

Wreck,  preventing  escape  frem,  (Article  264). 

Wrecking ;  Attempt  to  wreck,  (Articles  498,  494). 

Wounding,  (Articles  241,  242)! 
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A* 


It  seem?  that  if  the  offender  fce  seen  in  the  commission  of  an  oifence  by  ono 
person  hte  may  be  arrested  by  another  person  who  did  not  pee  him  committing 
{til) 

The  following  is  a  list,  alphabetically  arranged,  of  the  oirences  mentioned  in 
clause  2  of  the  above  Article  554  and  for  which,  when  found  committing,  an 
offender  may  be  arrested,  Ivithout  warrant,  by  a  peace  offlcer : 

J^Jtkeiaptiag  to  injure  or  poison  cattio,  (Article  BOO). 
Cruelty  to  animals,  (Article  51*2). 
Cutting  booms,    or  breaking  loose    rafts    or  cribs    of  timber, 
(Article  491). 
Counterfeiting  foreing  copper  coin,  (Article  473). 
Exporting  counterfeit  coin,  (Article  465). 
Eeepii^g  cock-pit,  (Article  613). 
Obtaining  by  fajse  pretence,  (Article  369). 

Obtaining    execution  of  valuable    securities  by   false  pretence, 
(Article  360). 
Possessing  counterfeit  current  coin,  (Article  471). 
Possessing  counterfeit  foreign  gold  or  silver  coin,  (Article  473). 

See  Articles  22-39,  and  ftall  notes,  illustrations,  and  authorities,  as  to  arrests 
without  warrant,  at  pp.  18-27,  ante. 

The  Criminal  Procedure  Act,  R.8.G.,  chap.  17*  (which  is  now  repealed) 
contained  a  provision  (Section  26)  under  which  a  person  to  whom  any  property 
was  otfered,  for  sale,  or  for  pawn,  was,  if  he  had  reasonable  cause  to  suspect 
that  an  oifence  had  bflpn  committed  on  or  with  respect  to,  such  property, 
empowMwi  to  apprehend,  and  carry  before  a  justice  of  the  peace,  the  person 
offering  the  same,  together  with  such  property,  to  be  dealt  with  according  to  law. 

But  the  Pawnbrokers'  Act,  (R.8.G  ,  c.  128),  is  still  in  force,  and  contains,  in 
sections  9  and  10,  the  following  provisions  : 

"  If  any  person  oflfers  to  any  pawnbroker,  by  way  of  pawn  or 
pledge,  or  of  exchange  or  sale,  any  goods,  and  is  not  able  or  refuses 
to  give  a  satisfatetory  account  of  himself;  olr  of  the  means  whereby  he 
berime  possessed  of  the  goods,  or  wilfUlly  gives  any  false  information 
to  the  pawnbroker  or  his  servant,  as  to  whether  such  goods  »re  his 
own  property  or  not,  or  as  to  his  name  and  place  of  abode,  or  as  to 
the  owner  of  the  goods,— or  if  there  is  any  other  reason  to  suspect 
that  such  goods  have  been  stolen  or  otherwise  illegally  or  clandestinely 
obtained,— or  if  any^person  not  entitled,  or  not  having  any  color  of 
title  by  law  to  i«deem  goods  that  have  been  pawned,  attempts  to 
them,  the  person  to  whom  the  goods  fiiBt  above  mentioned 
aie  offefod^toH^e^oisnedjOr  to  whom  the  offer  to  redeem  the  goods 
in  pawn  js  madej^y^^  and  detain  the  potBon  offering  to  pawn, 
andthe  goods  offered  to  »  pawned,  or  the  person  offering  to  redwrn, 
as  aforesaid,  and  shall  convey  such  person  and  the  goods  offered  to 

(1  >  R.  V.  Howarth,  R.  *  M..  G.  C.  K.  2Q7. 
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^J^^'^  ***•  P*"*?"  **^^"''«  **»  ''«'««™f  a"d  immediately  deliver 
the  penion  so  offering  to  pawn  and  the  goolla  offered  to  be  oawMd 

orooniitable,  who  shall,  as  soon  as  possible,  convey  such^Ln  and 
goods,  or  such  person,  as  the  case  maybe  befoi«  a  Jnl^n^^^f^k 
peace  of  the  district  or  wunty."     (SeH  )  ^       **  ''^  ^^ 

"Ifsuchjustioeofthe  peace,  upon  examination  and  inauirv  has 
cause  to  suspect  «,at  such  goods  have  been  stolen  or  ille«al?y  oTcIa! 
destme^y  obtained,  or  that  the  penion  oflfering  to  redS  th«m  h^ 
not  any  pretence  or  color  of  Iwht  so  to  do  he  Ihtu  T  .^ 

offendefiSS  safe  cus.t<^  for*  sCfrrlolwe  t  m^a^^  irn^'iat 
for  obtaming  proper  information,  in  order  to  be  furthei  exaSS^ 
and  if,  upon  either  examination,it  appears  to  the  8atiBfL.tfo.f^f ^ ' 
justice  tKt  such  goods  were  'sto  J^S  iCuyT  SLldy 
obtained,  or  that  the  person  offering  to  red^  t^em  had  nT  anJ 
pretence,  or  color  of  rigljt  so  to  3o,  he  shall,  unEss  the  oflS 
authoriiiee  such  commitment  by  any  other  law,  LommU  the  offendS 
to  the.oommon  gaol  of  the  <li«trict  orisounly  where  the  offence  w^ 
committed,  for  any  t«rm  not  eweeding  th4  months ''(S  10^ 


PABT    XLIV. 


.. 1  •' pvM««ail*B.~Berore  the  coming  into  force  of  thn  -nrpconj  r,^A^ 

there  were  four  entirely  different  modes  of  proceeding  against  i  l~nn  „i^    ^* 
of  having  conunitted  a  criminal  offence.      ''""'^^'""«  'K*"'^'  *  Person  accused 

These  different  modes  of  prosecution  and  thp  chanoaa  r,^^^„^j  .    ■ 
by  the  English.Drafl  Code  ^ere  exp?ained  and  comXleWon  bXV 
Commissionem  in  their  report,  in  the  following  terms ;--         ^      -  ^*' 

"He  [the  accufledj  may  be  taken  before  a  Mairistrate    rt.h 
a  Grand  Jury,  without  being  se  commitjted ;  be  may  4nihe  case  of 

Information  filed  either  by  the  ittorney-Geiferal  ex  officio  or    fth« 

2T^:L\^^°?^  T"^^'  by.thiMasteTomfe^'  office, 
at  the  instance  (»f  a  pzxyato  person  injured.  (1) 

According  to  the  anciei^  theory  of  the  law  from  which  it  otili 
denves  iteforoe,  the  cours^  is  this^  The  QuL  ft^mTimC  t^  t?em 
aends  CommijsioneM  through  the  country  to  hear  M?deSrmine  S 
acciwations  of  crime,  and  to*deliyer  the  giols.    TheGrand  jS  of 

Sylw'dJ^'or  '  *"  referred  toapettyjurp.^r  whom 

A5r'«srJfrfS:rn*»i  °°  "'^"'"•^  mrorma;;;;;:^;;^. 
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The  common  prftotioe  is  different :  Suapected  persons  are  brought 
befbreia  jostioe  of  the  peace  by  the  police  or  by  private  complainants. 
The  Magistrate  takes  the  depoutions  of  the  witnesses,. and  either 
discharges  ^e  prisoner  or  commits  him  for  trial.  The  accusation  is 
put  in  the  form  of  an  indictment  and  lud  before  the  Grand  Jury, 
who,  having  heard  the  evidence,  determine  whether  the  accused  is 
to  be  put  upon  his  trial  or  not. 

The  Grand  Jury  are  still,  however,  in  theory,  the  sole  accusers ; 
but,  inasmuch  as  they  have  long  ceased  to  report 'matters  within 
their  own  Ipiowledge,  and  have  come  to  act  upon  information 
supplied  by  others,  any  one  can  send  up  a  bill  before  them  aocuBing 
any  person  of  any  offence  whatever,  with  certain  specified  exceptions. 

.  The  proceedings  upon  coroners'  inquisitions  is  a  relic  of  times 
preceding  the  appointment  of  justices  of  the  peace.  The  Coroner 
and  his  jury  at  t^at  time  had  a  power  of  accusation  concurrent  with 
that  of  (he  Grfuid  Jury,  much  as  if  a  suspected  person  could  in  the 
present  day  be  put  on  his  trial  upon  the  Magistrate's  commital 
without  any  bill  being  found  by  the  Grand  Jury.  " 

As  to  Criminal  Informations  they  form  a  mode  of  proceeding 
adopted  in  peculiar  cases,  and  call  for  no  observation  here. 

**  In  all  common  oases  we  think  that  of  these  modjBS  of  prosecution, 
that  of  initiating  the  charge  before  a  magistrate  is  by  far  the  fairest 
and  most  satisfactory  in  every  way.  .It  gives  suspected  persons  lull 
notice  of  the  case  against  them,  and  it  enables  the  judge  and  jury, 
who  finally  dispose  of  the  prosecution,  to  discharge  their  duties  with 
confidence  that  l^e  whde  matter  has  been  properly  prepared  for 
their  decision.  .  >  , 

It  is,  moreover,  the  common  mode  in  use.  All  others  have  becon^ 
exceptional,  and  we  think  that,  being  the  Common  course,  it  ought  to 
be  made  imperative,  in  all  cases. 

We  doubt  whether  the  ezlBtence  of  the  power  to  setid  up  a  bill 
befbre  a  Gnmd  Jury  wdthout  apreliminarv  enquiry  before  a  magis- 
trate, the  extent  of  this  power,  and  the  mcilittes  which  it  gives  for 
abuse,  are  genei«lly  known. 

It  is  not  improbable  that  many  lawyers,  and  most  persons  who  are 
not  lawyers,  would  be  surprised  to  hear  that,  theoretically,  there  is 
nothing  to  prevent  such  a  transaction  as  this  : — Any  person  mi^ht 
go  before  a  G^rand  Jury,  without  giving  any  notioe  Of  his  intention 
to  do  so.  He  might  there  produce  witnesses,  who  would  ke  examined 
in  a^ret,  and  of  whese  evidence  no  record  would  be  kept,  to  swear, 
without  a  particle  of  foundation  for  the  charge,  that  some  named 
person  had  committed  any  atrocious  crime.  If  the  evidence  appeared 
to  raise  ».  prima  fad$  case,  the  Grand  Jury,  who  cannot  adjourn  th«r 
enquiries,  who  have  not  the  accused  person  before  them,  who  have 
no'  means  of  testing  in  anv  way  the  evidence  produced,  would 
probably  find  tJie  Dili.  The  prosecutor  would  be  entitled  to  a 
certificate  ftom  the  oiftoer  of  the  Court  that  the  indictment  had  been 
found.    Upon  this  he  would  be  entitled  to  get  a  warrant  for  the 
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as  of  right,  to  ^^  if  hL?Kd  oSr***^  would  not  Be  entitiS 
were  balled,  he  would  haJegniearof^^^^^  ^^^ni^h^ 

evidence  he  was  charged,  and  n^  SheJ^nfL  '*•''*""«  "P«»  ^hat 
offence  than  he  could  Vt  fVom  the  waSln?"'*''*°u'^  ^  ^*«  «"«««<* 
entitled  by  law  to  see  the  uSictmer^^J  "?*^'  T"^*^  "«'»'« 
called  upon  to  plead.'  He  would  h^t««.^®*f  '*  '^'"^  ^J"  he  was 
the  leaat  JnfonLtton  as  t^  rhe  naturl  of  ?hl'?*^.  ™'*°«  ''^  ^^t^i^i^g 
(except  in  caaes  of  ti^n)  even  m  to  thi^L^^  •>«  «i^«°.  or 

be  called  against  himVZi  irXK  f  hSlf  ^°?^5  ""!  *^«  witnessed  to 
having  th^fSnallest  cC^  rf  p^rinjl^hK/"'  '^'^''^^ithout' 
information  as  to  the  characte?^he  f h^gjl'  '*'^*°*^>  *''•  *^«  l«««t 

suKSJ^r^^^^^^  under 

j^rpt.tijri;^t4s^^^^^^^ 

malicious pH)B^ution  ;  bSit  stilf re3„„?w*T"!^  'I  *"  *^««°  ^r 
it  could  not  be  put  in  W  witho.^?if^t-   **r"?  *«  *^«  '=*w,  though 
communily.    oLt  "uehrhowter  i2^^^^^^ 
exceptions  hereinafter  ^^r.i,::S:lt"'^:C^^t^  ^  ««rl«in 

praTA  V'-«SS  SrSi^!;if?r  -  I-l-d.  a  saluto^ 
commi««d  for  trial  a  private  nm!3     -^^  **'*'"^  ^a*  not  been 

indictment  befo  a;  CndjuCSuUhe^^^^  *«  '"^  ^"^ 

Judge,  obtained  in  opei»  Court^     •  '^®  '®*''^  ^^^^i®  presiding 

wS^S^ftaTifrall^^niraw^Sir^t^.'^  ^^^^^^^^ 
against  any  person  for  periuior  Hnhn^-iL      ?™*®°*  *°  indictment 
obtaining  property  by  SE^Cn^I^^^^^^  .of  Perjury,  conspiracy, 
keel,ing  a  disSrderl/houS^S^Sr'^n^  *  gambling  hou^ 

prosecutor^^haa  beefbound  'ovi  S^ni^^T*  '^?'^'''  ""'«««  the 
unless  the  accused  peZn  hw  b^nC^^i*^'*'.^''^*  ^.^^«°««'  or 
custody,  or  is  boumTbyreooJ^i^JSl^.  "''*^  ***  ""^  '^«'a>n^  in 
indictment,  or  unless  tfohSK"f1  *°  'fP^^  *«  answer  t*  the 
Court  or  of  a  JuZ  or  if  aS^^v  fiS  ."^  '^'^^  '«a^«  of  the 
mentioned.  *^       ""^  Attorney  General,  as  in  these  statutes 

the^o/rh'I^d  nJSt't'E""  •PP"''"  *«  "«  ^'««  a°d  sound.  On 
notice  of  the'infTh^^chS^Sir'^:,^^  ?^'««'  PO«BiWe 
which  it  is  to  be  ropwrt^^n^L  n.K"°*"5**^*^««^'l«°coon 
Magistrate  with  an  aSteveto  on^  *''^'"'  '*  ^"^  °<'*  '°^««t  the 
prosecutor,  if  he  SiSk^pmpIJS.  SI!  ,P««««nt»on.  It  enables  the  , 
as  to  whether  the  *Mus£T^n    ^^^^A    °P^'°°  of  the  Grand  Jury 

occnn.  to  us,  the  nar^w  5S^  of  sAf^'-  ""^  *»Orinciple  which 
assaults  included  imd  oth!^f^.l5®  provisions.  Wty  are*^indecent 
most  ham  KftT  SLd  cSmSif  •"''m'  °^'^''*  «-ily  made 

"*"  ^  ^ J!gy  J»Mbje  ground  can  it.bo^a&^th»t « 


4  •'  r\i 


'i!'! 
',^'f 


34 


4 


Ui»."»A, 


'k^''^ 


530 


CRIMINAL  CODE  OF  CANADA. 


man  should  be  at  liberty  to  accuse  another  of  murdbr,  piracy,  or  arson, 
without  giving  him  notice  of  the  nature  of  the  diarge  a^iunst  him, 
whilst  he  is  obliged  to  give  him  notice  if  he  charges  him  with  perjury 
or  conspitacy  ?  it  is  obvious  that  this  legislation  was  partial  and 
tejDtative. 

As  to  persons  committed  upon  a  coroner's  inquisition,  the  common 
though  not  universal  practice  is  to  take  a  prisoner,  committed  before 
the  Oaioner,  before  a  Magistrate.  We  do  not  undervalue  the  coro- 
ner's inquest ;  but  we  see  no  reason  'why,  in  cases  in  which  they 
result  in  a  committal  for  murder  or  manslaughter,  the  suspected 
person  should  not  have  a  right,  by  law,  to  be  taken  before  a  magis- 
trate, and  have  the  advantages  which  other  accuse4  persons  possess ; 
and  upon  the  whole  w«  ptppose  to  ext«id  the  principle  of  the  Yexatioag 
Indictments  A  ct  to  al  1  offences  whatever,  except  those  which  are  tried 
on  Criminal  Informations. 

Section  606  (1)  accordingly  provides  that  no  one^j^gefl  the 
'  Attorney-General  may  prefer  any  Bill  of  indictmentMlK  he  is 

bound  over  to  prosecute,  or  unless  he  ,has  the  ^nritteaH^Hftt  of  a 
judge  of  the  High  Court  (2)  or  of  the  Attorney-GeneraljBpWHre  court 
before  which  the  Bill  is  to  be  preferred,  to  do  so ;  and  section  506 
(3)  enacts  that,  henceforth,  no  one  shall  be  tried  upon  a  coroner's 
inquisition. 

The  effect  of  this  will  be  that,  as  a  rule,  no  one  will  be  liable  to  be 
indicted  without  a  preliminary  enquiry  being  first  held  before  a 
magistrate. 

Should  these  proposals  be  adopted  the  regular  course  of  a  prose- 
,  cution  would  consist  of  the  following  steps : 

1.  Procuring  the  appearance  of  the  suspected  person  before  a 
'            magistrate,  either  by  summary  arrest,  summona,  or  warrant : 

2.  The  pieliminaiy  bearing  before  the  Magistrate,  resulting  either 
in  the  disdharge  or  committ^  of  the  prisoner,  and,  in  thp  case  of  his 
dischuge,  being  followed,  or  not,  by  the  binding  over  of  the  prose- 
cutor. 

3.  The  preferring  of  the  indictment  before  the  Grand  Jury  : 

4.  The  trial  : 

5.  Proceedings  by  way  of  appeal  subsequent  to  the  trial. 

We  have  provided  in  section  440,  (4)  with  respect  to  both  warrants 
and  summonses,  that  they  should  not  be  reftwed  by  a  magistrate 
merely  because  the  alleged  offender  may  be  arrested  toithmU  a 
warrant.  This  we  believe  to  express  the  spirit,  though  not  to  be  found 
in  the  lettei*  of  the  present  law.— We  are,  however,  informed  that 
some  justices  take  a  (Ufferent  view,  and  refuse  in  cases  of  felony  to 

:f '.- T,*^^  ( I )  Section  505  of  the  English  Draft  is  to  the  same  effect  as  Artiole  64 1  of  the 

preient  Code  (See  Art.  641,  port).''  ^^"^ 

(2)  Instead  of  the  words  "  High  Court "  our  Article,  641,  uses  the  words "  any 
Court  of  Criminal  Juriadiction." 

(3)  See  artiole  642,  pott. 

(4)  See  article  bh9,  post. 


(I)  IRuss.  Gr.  4J 
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issue  either  a  warrant  or  a  summons  lflAv,n„  *v 

COMPHLLINaAPPEAKAKCE  OT  ACCUSED  BEPOBB 

following  provisions  shall  hav"eftwt;i    P"»P««««  ^^  this  Act,  the 
ofjiisUcl.:  ^^'^^^^^"^'•espect  to  the  jurisdiction 

(a.)  Where  the  offence  is  committed  in  anv  water   ti,i«i 
between  two  or  more  magisterial  inrT JL- ^  water,  tidal  or  other, 

(b.)  Where  the  offence  is  committinl  nn  fK^  k       ^  '       ' 

r^ore  magisterial  jurisdictior^^Z^!t^^  th«  hL  "^"/J  ^^  *^«  «^ 
yards  from  any  such  bounda^  oTiTWnn  w  fk'' ''^ ""^^  ^""^^ 
;um&c<jc«  and  completed  within  anXr  ^°  ^"'  '««i/M<maZ 
con^den^d  as  having  ^n  eomadra^r^^Su^^-^^^^^ 

ai^^sTrvS^^^r^iSs^^  o:a 

post,  or  on  any  pe^nj  or  in  resnect  n??«  J         °^  anything  sent  by;   I 
vehicleemploye(IinajoivOT?^CJ^^'''"''P'^^y'*^^ 
navigable  5ver,  canal^or^hS  iXnd^lyT^'^P^^^'^^^^  «°y     ' 
shaUbeconsidemlas  havini  cSt^'^S^^V'**  I*'"^"  ««*=»«««l 
terial  jurisdiction  through^icH^h^Kl",  **  «ff«°««  ^  any  magis- 
course  of  the  journey  or^oyag7durtg  S  P*^"^  '"  *^« 

nutted:  and  where  the  centre  or  oSnaTf^Ak  °^*°*^  ^*«  «««»- 
able  river,  canal  or  other  inland  JiTvllFf^  ''^,**'*  '"'''1^'  o^any  navig- 
or  vessel  passed  in  ^ec^^S  of  suKur^^^^^^^^^  the%ehicTe 

dary  of  two  or  more  mairisten^i  inri£-  ^  ""l  ''°^*«®'  ^«  *^«  ^^ 
having  committed  theXS  mlfeoSder^t  f' -"^  ''*'°"««*  "^^^ 
It  in  any  one  of  such  jurisdiction^      *'''""'^®'^«^  aslxaving  committed 

IU?ltSt1Viffi  we"S?eri^^^^^^^  10.  .1  and 

«tatute,  7  Gto.  4.  c  M  'clau^/M  w     '^'T  ^''""'^^  »2  and  13  of  the  Imnen^al 
of  section  I2if  7Gw  4,  S  *!&!  »»  r^f  ^''''^  """^^  '^°'°  fe  w^oK 

distance  of  five  hundred  yards  ttom  Ul7»rh^^  i  counties,  or  within  the 

Mme  manner  a.Tit  had  brel,TommittTthemfn^        '"  '"""'■  """"'y-  *°  ">« 

4S;S5'on".?d"i'^^^^^^^^^  Of  death  arises  in  one 

Pnsoner  „ay.  underthe  above  A^e.^i^naTn  S^^^Strnr  '"^ 

JoSis  wUh  Wm  tto\air°  KVi^'^'l'  i*]!."^'^"-  '"'''  --y  the  stolen 


^'^1 


(')  i  Russ.  Cr.  A  M;  (by  Greaires).  4  Md  .  7S8. 
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through  which,  at  any  distance  of  time,  the  goods  were  carried  by  him.  ( I )  For 
,  instance  wliere  a  prisonet,  on  the  4th  of  November,  stole  a  note  in  Yorkshire, 
and,  upon  the  Jth  of  March,  he  can;ied  H  into  DKlrham,  the  judges  were  clear, 
upon  ft  case  reserved,  that  the  interval  between  the  lirst  taking  and  carrying  the 
note  into, Durham  did  not  prevent  it  from  being  a  theft  in  Durham,  and  that  the 
conviction  in  that  county  was  right.  (2)  *; 

A  country  bank  note  was  stolen  during  its  transit,  through  the  post,  from 
Swindon,  a  town  in  Wiltshire,  to  the  City  of  Bristol,  which  lies  between  the 
counties  of  Somerset  and  Gloucester,  and  the  sap»e  note  was  afterwards  enclosed 
by  the  defendant  in  a  letter  posted  by.  him  in  Somersetshire  and  addressed  to 
the  Bankers  at  Swindon,  requesting  payment  of  it,, which  letter,  with  the  bank 
note  in'  it,  arrived  in  due  course  at  Swindon.  The  defendant  was  held  triable 
in  Wiltj^bire,  the  possession  of  the  Post  Office  servants  or  ofv  the  Bankers  at 
Swindon,  m  Wiltshire,  being  he|d,  for  this  purpose,  the  defendant's  possession  (3| 

A  charge  of  sending  a  threatening  letter  may  be  prosecuted  either  in  the  Ma-- 
gisterial  jurisdiction  where  the  prosecutor  received  it,  or  in  the  place  from  which 
the  offender  sent  it ;  because  the  offence,  in  such  a  case,  is  begun  in  the  one 
and  completed  in  the  other.  (4.)  . 

Where  money  obtained  by  a  false  pretence  was  transmitted  in  a  letter  ppsled, 
in  accordance  with  the  defendant's  reqiiest,  in  County  A.,  but  which  reached 
him  in  County  B.  it  was  held  that  this  was  an  obtaining  of  the  money  in 
County  A.  p)     ■ 

If  two  persons  steal  a  thing  in  one'  county,  though  one  of  them  alone  carry 
the  property  into  anotbel-  county,  yet  if  both  afterwards  co-operate  to  secure  the 
thing  in  the  latter  county  both  may  >  be  indicted  there ;  for  the  subsequent 
concunrence  may  be  connected  with  the  previous  takipg.  Thus,  two  men,  named 
County  and  Donovan,  laid  a  plan  to  obtain,  under  pretence  of;  buying  them, 
'  some  coats  which  were  in  the  possession  of  a  ^oman,  at  a  public  housoj  in  Surrey. 
After  making  a  pretended  bargain  to  buy,  them  from  her,  the  two  prisoners 
induced  the  prosecutrix  to  leave  the  coats  with  one  of  them  (Donovan),  whilst 
she  went  with  the  other  prisoner.  County,  who  asked  her  to  go  with  him,  and  he 
would  get  tlje  money  to  pay  her  for  the  coats.  In  the  prdsecutrixs  absence 
Donovan  carried  off  the  coats  into  Middlesex,  and  the  otner  prisoner.  County, 
afterwards  joined  him  there,  and  concurred  in  securing  them.  The,  indictment 
was  laid  against  the  prisoners,  in  Middlesex,  and,  upon  a  case  reserved,  the 
judges  were  unanimous  that,  as  County  was  present  aiding  and  abetting  la 
Surrey  at  the  original  larceny,  his  concurrence  afterwards  in  Middlesex,  thouRh 
after  an  interval,  might  be  connected  with  the  original  taking,  and  brought 
down,  as  larceny,  to  the  subsequent  possession  in  Middlesex.  They  therefore  held 
the  conviction  right.  (6) 

Where  two  jointly  committed  a  theft  in  one  county,  and  one  of  them  carried 
the  stolen  goods  into  another  county,  the  other  still  accompanying  him,  without 
their  ever  being  separated,  they  were  held  both  indictable  in  eitther  coiinty ;  the 
possession  of  one  being  the  possession  of  both,  in  each  of  the  counties,  as  long 
as  they  continued  in  company.  (7) 

The  taking  into  the  other  county  or  jurisdiction  must  be  animo  furandi. 
For  instance,,  a  constable  apprehended  a  prisoner  with  two  stolAi  horses  at 


y 


(!)  1  Hale,  507  •  2  Hale,  163  ;  .3  Inst.  1 13 ;  1  Hawk.,  fi.  33,  s.  52 ,  4  Bl.  Com. 
304  ;  2  East,  P.  G.  771. 

(2)  R.  v.  Parkin,  1  Mood.  Ci C,  45. 

(3  R.  v.  Cryer,  Dears.  &  B.  824  ;  36  L.  J.  |M.  G.)  192. 

{4i  H  V.  Girdwood.  iSfi^t.  P.  G.  1120  ;  1  Leach,  142  ;  R.  v.  Bsser,  2  East. 
P.  C.,  1 125  ;  a  v.  Burdett,  4  a  *  Aid.  95. 

(5)  R.  v.  Jones,  1  Den.  551 ;  19  L.  J.  (M.  G.)  162;  R.  v. Buttery,  4  B.  4  Aid.  179. 
.  (6)  R.  v.  County  &  Donovan,  East.  T,  1816,  M.S.  Bailey,  J.,  2  Russ.  175,  eit. 
in  Arch.  Gr.  PL  A  Ev.  21  Ed.  41. 

(7)  R.  V.  McDonagh,  Carr.  Supp.,  2d.  Ed.,  23  '     « 
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^'^nUofSli^eSr^^ZhZ'TVl''  P'-'^"-'"  ^^id  he 'had  been  at 
B«,mle^     The  police  co7sS  S^^ft ',^°S      '''f  *™'her.  who  hved  a 
look  the  horses  and  rode  togethe?  as  far  asK.n'h''''"  :*Pu  ^'''"°'«y  '  «"1  they 
sonersaid  he  had  left  a  parcel  at  the  «L^*  Beckenham  Church,  when  th^  pri- 

Whenihey  got  there,  the  constable  gave  the  h^^^^  one  of  the  horses, 

did  not  fenquire  for  any  nareel  hut  moHo  L-  """^^^'o  'he  ostler.  The  Drisonnr 
apprehended  in  Surrey!  anTindfcWn  Ke-ft  ZT  f  "^  \*^-  ""e'-ward^aS 
a  case  reserved,  the  judges  were  unanimousirnf  n''°?  *'"'u'*°  Worses.  Upon 
evidence  t6  be  left  to  the  jury  of  stea^hi  ™n  K^nt  (if'^'""'"  """'  ^^^  ^«s  «» 

l^^nZ^VlZl'hX^^T.^^^^^^  Of  the  proprti^ 

the  stealing  and  receivingUd  b"o?h  Je  i^d'SteSn  5^^  .V  ''"^'"'' 

beX^twrnitTtJStfjaiS^^j"'''"..^''"  ^''"'«  o'-  the  bound'ary 
wili  not  enable  tSe  prosecWotj  U  in  oTe  Wi'sSti^.'*"'^<*»  ''  Article  55^ 
^'J.i'^^r'i?  ?'^^  ''''°  the  option  of  SothlSfn^".*"'*  '»-y  "  >n  anoyier, 
either  jurisdicUon.  (3)  oom  laying  and  trying  the  offence  in 

Wit^irogardtdaause  Id  of  ArtWo  "ill*  i.  •- 

«"'?^<=t'P«°ti?aniagisteiiaijSS^^^^  °'^erto  maintain 

?i„l^°  <'°."»'»'"«1.  in  "aspect  of  prSrt/^n  or  Sf° '''„»' '^.^'''?''  ^n  offence 
ployed  in  a  journey,  etc    it  ttmniH  hlrJ.^  ^  "''*'°  *  vehicle  or  vessel  Pm 

committed  .i,  or  «JAelew2i\"e\'^ritLl?  P^'•'^*'  '"^  oS?  was" 
was  he^4  to  b^ll  t^  appear  B^'ihecSerSxlwJ''^^'"^'  "  defendant 
tf  stMlmg  committed  onX  journey  f^hnr„.A^'^^^  '°  »"8wer  a  charge 
Penrith4n,the  county  'ofcimKnd  to  K«nH^^-Txr  '^"'"^  of  a  coach  from 
entrusted  with  a  Wker'sparcercontani^*  h«"ir'"  y«s»™°'^and.  and  was- 

On  chMghig  horses  at  some  distance  from  te  T'*  *P^  twovsovereigns. 
pnvy.  wld  wjille  there  took  out  i^r  it  »ho  .^  t'enriih,  he  carn^  the  parcel  to  «     . 

ttoactSof^^UiM  was  Mt  "S  or  umn  \ZT^l^'  V"^  ^"^K^'  B-  held^hat  as 


i«ue  a  warrant  or  summoM^*K«i?^„'A*^*"**T^^®'^  justice  may 

p^hminary  inquiry  in  any  o7S^"foS^„^^/«^  the  purpose  of 

wK^^^^  -mmitted  in  any  place 

Mice  realdflB,  and  ia,  oiT^usJSS  ?o  fe  P"?!i°'*  ?  which  such 


(l^g.  V.  SImmondt.  I  Mood/cawT 

«   ?i  ^  **,"«'>ell.  2  G.  A  Dav.  274  •  2^  r  rsh 

(»)  H.  v.  Bharpe,  Dears.  Mb ;  24  L.  J 


lM.fi.|*(>;Arch.C!ivp»,Aflr.g1Ed.4r 
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-    *  id.)  If  such  person  has  in  his  possesBion,  within  such  limitq,  any 
stolen  property.    - 

SOS*  OABCM  cpmaaUted  ta  ewtata  iMvto  oroi^ttirl*. — ^AIl  offences 
committed  in  any  of  the  unorganized  tracts  of  country  lA.the  province 
of  Ontario,  including  lakes,  rivers  and  other  waters  therein,  not 
embraced  within  the  limits  of  any  organized  county,  or  within  any 
provisional  judicial  district,  may  be  laid'  and  charged  to  have,  been 
committed  and  may  be  enquired  of,  tried  and  punished  within  any 
county  of  such  province  ;  and  such  offences  shall  be  within  the 
jurisdiction  of  anycourt  having  jurisdiction  over  offences  of  the  like 
nature  ccmimitte^  within  the  limits  of  such  county,  before  which 
\court  such  offences  may  be  prosecuted  ;  and  such  court  shall  proceed 
therein  to  trial,  judgment  and  execution  or  other  punishment  fo? 
such  offence^  in  the  same  manner  as  if  such  offence  had  been  com- 
mitted within  the  county  where  such  toial  is  had. 

^*  When  any  provisional  judicial  district  or  new  county  is  formed 
and  established  in  any  of  such  unorganiaed  tracts,  all  offences  com 
mitted  Within  the  limits  of  such  provisional  judicial  district  or  new 
county,  shall  be'  inquired  of,  tried  and  punished  within  the  same,  in 
like  manner  as  such  offences  would  have  been  inquired  of,  tried  and 
punished  if  this  section  had  not  been  passed. 

3.  Any  person  accused  or  convicted  of  any  offence  in  any  Buch 
provifeionaf  district  may  be  committed  to  any»  common  gaol  in  the 
provitice  of  Ontario  ;  and  the  constable  or  other  officer  having  charge 
of  such  person  aivi  intrusted  with  his  conveyance  to  mj  such  common 
gaol,  may  pass  through  any  county  in  such  province  with  such 
person  in  his  custody  ;  and  the  kee^r  of  the  common  gaol  of  any 
county  in  such  province  in  which  it  is  found  necessary  to  lodge  for 
safe  keeping  any  such  person  so  being  conveyed  through  such  county 
in  custody,  shall  receive  such  person  and  sately  keep  and  detstin  him 
in  such  common  gaol  for  such  period  as  is  reasonable  or  necessary ; 
and  the  keeper  of  any  common  gaol  in  such  province,  to  which  any 
such  person  is  committed  as  aforesaid,  shall  receive  such  person  and 
safely  keep  and  detain  him  in  such  conmion  gaol  under  his  custody 
until  dischaiwed  in  due  course  of  law,  or  bailed  in  cases  in  which  bail 
m»y  by  law  be  taken.    R.S.C.,  c.  174,  s.  14. 

SS6.  OflkMOM  MMMltMl  Idrtfe*  4itatrte*  •£ «Mp«— Whenevef  any 
offence  is  committed  in  the  district  of  Gasp^,  the  offender,  if 
committed  to  gaol  before  trial,  may  be  committed  to  the  common 
gaol  of  the  county  in  which  the  offence  was  committed,  or  may.  in 
few  be  deemed  to  have  been  committed,  and  if  tried  before  the 
Court  of  Queen's  Bench,  he  shall  be  so  tried  at  the  sitting  of  such 
court  held  in  the  county  to  the  gaol  of  which  he  has  been  commuted, 
and  if  imprisoned  in  the  common  gaol  after  trial  he  shall  l)e90 
imprisoned  in  the  common  gaol  of  the  county  in  which  he  bus  beeij 
tried.    R.8.C.,  c.  174,'fl.  16. 

The  preliminary  inquiry  may  be  held  either  by  one  justice  or  by  more 
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I^SrTi^'/yS^eXdwtKl^^^  «"^""^  P«->"-  brought 

hearing  both  Bides,  order  the  accuseTaranrstai^S'JL^^^^ 
be  taken  by  a  constable  before  snm«  7„aL    t     .*Se.ot  the  mquirrto 
place  whei^  the  oCnce  wi ToSttid  tL  •    ."« J""'^'^^      '"  the 
live  a  warrant  for  that  p^r^  to**tn^^«i  whi  T  "'^^r^  «'''*" 

FOHM  A  IN  SCHEDULE   ONE  hKo    CH  Or  SVhiTt "'^'^"^  ^^  '"  *1^« 

deliver  to  such  constable  thelnformltion  diolr'      '"''.""^ '•^«" 

•   ain^ifany  taken  under  the  PSJs  of  JhKortn  t!'*.  T^°'"- 

to  the  justice  before,  whom  the  accS  Derson^s  fn  Kht'*^^"^ 

such  depositions  and  recoffnizanwK,  S  ^  !     1^}°  ^  t**^®".  and 

aflarmation,  the  Kwritini/rtf  V&T.^^    '    u    P^o^ng  on  oath^r 
^e  such'iusticeTf™"!^^^^^ 

'KHtTh^thrrer('2^^^ 

of  the  accusSd^S^tE^S  the  war3  TJ'^^'^5'''^™  .h'«»  the  body 
tions  and  recogniSncS^^K  ^1^'^^^^^^  ^^Pol 

or  aSlrmation.the  haSvritin^  of  th^j^ficHh^is^uS'JheTarnt' 

:toU're'^c4"i2rnr*tSrtfo^T^^ 

shall  b^  vo^d.      ^  ^^'''^  ^^^  ^^^  mentioned  justice 

pr^W;|Ss!TS™:rthTan7nn^K^"'  '^P'^"  reasonable  or 
able  offend  agSiS  this  Act  mafni'*'  ««'"'?  tt«d  an  indict- 
information  in  writing  and^drLthfe* '*""P'^'"'  «r  %  an 
justice  of  the  peace^hfviS^  k^l^nl^  if^^""  '^"^  magistrate  or 
mens  against  sfch  ^^^.^'^ZtT^^otTLT^^^^^^  ^'  «- 

o^-hrt.T'srotioXSar^^^^^  _ 

m  manner  hereinafter  mention^  and  s^ch  Si'.f i**  n  *^?  "l*^  ^e, 
isaue  such  summons  or  warrant  nS  S  ^     ivf  '^?"  """t  ™^»«e  to  ♦ 
one  for  which  moffeIdZ^^vtL^rL^''^u  ****  ^^^^^  ««"«"««  >«    ♦ 
cm,  8.  30.  ^^^'"''^'^^"^sted  without  warrant.    R,S.C., 

T^ene^er'^^ndiJtXoffeS^'inomS^Sr^^  •**— 

many^k.  harbour,  haven  o^rTla^^wI^h'th^dSlty 

ill  ;o"?teTMS:  ~"~ 

(3)  For  Form  G.  gee  p.  545;  g ' 
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,'?'.;' 


.  of  England  have  or  claim  to  have  jurisdiction,  and  whenever  any 
offence  is  committed  on  land  beyonathe  seas  for  which  an  indictment 
may  be  preferred  or  the  offender  may  be  arrested  in  Canada,  any 
justice  for  any  territorial  division  'in  which  any  person  charged  with, 
or  suspected  of,  having  committed  any  such  offence  is  or  is  suspected 
to  be,  may  issue  his  warrant,  in  the  form  D  in  Khedule  one  hereto,  (1) 
or  to  the  like  effect,  to  appaehend  such  person,  to  be  dealt  with  as 
herein  and  hereby  directed.    RS.C,  c.  1Y4,  s.  32. 

001.  Avr«i**rBMpMtMid«Mi>teM. — Everyone  who  is  reasonably 
suji>ected  of  being  a  desei-ter  from  Her  Majesty's  service  mav  be 
aj^rehended  and  brought  for  examination  before  any  justice  of  the 
peace,  and  if  it  appears  that  he  is  a  deserter  he  shall  be  con6ned  in 
gaol  until  claimed  by  the  Military  or  Naval  authorities,  or  proceeded 
against  according  to  law.    E.S.C.,  c.  169,  s.  6. 

2.  No  one  shall  break  open  any  building  to  search  for  a  deserter 
unless  he  has  obtained  a  warrant  for  that  purpose  from  a  justice  of  the 
peace, — such  warrant  to  be  founded  on  affidavit  that  there  is  reason 
to  believe  that  the  deserter  is  concealed  in  such  building,  and  that 
admittaibce  has  been  demanded  and  refused  ;  and  every  one  who 
resists  the  execution  of  any  such  wnprant  shall  incur  a  penalty  of 
eighty  dollars,  recoverable  on  summary  conviction  in  like  manner  as 
other  penalties  under  this  Act.     RS.C,  c.  169,  s.  7. 

See  articles  73  and  74,  ante,  pp.  48  and  49. 
"  See  appendix,  for  sec.  'J,  H.8.C.,  c.  169,  (remaining  unrepealed). 

502>  coHMBto  of  ■amm*M.-«evT«Be. — Every  summons  issued  by 
a  justice  under  this  Act  shall  be  directed  to  the  accused,  and  shall 
require  him  to  appear  at  a  time  and  place  to  be  therein  mentioned. 
Such  summons  may  be  in  the  fobm  E  in  schbdulb  one  hereto, 

(2)  or  to  the  like  effect.    No  summons  shall  be  signed  in  blank. 

2.  E.very  such  suinmons  shall  be  served  by  a  oonstaole  or  other 
«7peace  officer  upon   the  person  to  whom  it  is  directed,  either  by 

delivering  it  to  him  personally  or,  if  such  person  cannot  conveniently 
be  met  witl^  by  leaving  it  for  Mm  at  his  last  or  most  usual  place  of 
abode  with  some  inmate  thereof  apparently  not  under  sixteen  years 
of  age. 

3.  The  service  of  any  such  summons  may  be  proved  by  the  oral 
testimony  of  the  person  effecting  the  same  or  by  the  affidavit  of  such 
peiBon  purporting  to  be  made  before  a  justice. 

S08>  WMi«M«townmt,Ui«k«fln«lM««Hee.— The  warrant  issned 
by  a  justice  for  the  apprehension  of  the  person  against  whom  an 
information  or  complaint  has  been  laid  as  provided  in  section  five 
hundred  and  flfty-eight  may  be  in  the  fobh  F  in  sohbdttle  one  heretn, 

(3)  or  to  the  like  effect.    No  such  warrant  shall  be  signed  in  blank. 

. , • ,  ti 

{»)  For  Form  D,  see  p.  545,  poj<. 

(2)  For  Form  E,  see  p.  545,  potl. 

(3)  For  form  F,  see  p.  546,  fott. 
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with  accordinff  to  law     TtWlll   ««*  T  '         ^  ^  further  dealt 

•uEntauttorlUtiS?2f;^AK°**  ?"'^  endor^ment  shall  bS 
other  Mt8onBtoS.nm S    ^^°  bnng,ng»8uch  warrant,  and  to  all 

^     HWDiw  ot  the  temtonal  dmaon  where  the  warrant  has  been 
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BO  eUdoTsed,  to  ezeoate  the  Bame  therein  and  to  carry  the  person 
against  whom  the  warrant  issued,  .when  apprehended,  before  the 
jostioe'who  issued  the  warrant,  or  before  some  other  justices  for  the 
same  territorial  division,  ^uch  endorsement  may  be  m  tjie  form  II 
IN  soHBDULB  ONB  hereto.  (1)    RS.C,  c.  174,  s.  49.      i, 

500.  9top««irir*r  pMMMM  mMvtmtmA  vm  Mi««M«d  ^^MPMuit. — ^If  the 

Erosecutor  or  any  of  the  witnesses  for  the  prosecution  are  in  the 
srritorial  division  where  suoh  person  has  been  apprehended  upon  a 
warrant  endorsed  as  provided  in  the  last  J^receding  section  the 
constable  or  other  person  or  persons  who  have  apprehended  him 
may,  if  so  directed  by  the  justice  endorsing  the  warrant,  take  him 
before  such  justice,  or  before  some  other  ia8ticef|Jthe  same  terri- 
torial division;  and  the  said  justice  may  thereuflptake  the  exami- 
nation of  such  prosecutor  or  witnesses,  and  procwa  in  every  respect 
as  if  he  had  himself  issued  the  warrant.    RS.C.,  c.  174,  s.  50. 

S674  Brt*«ta«  M^^it^  »«»»*•«•»•  •J*»«*«»'— When  any  ^r- 

sen  is  arrested  upon  a  wamuit  he  shall,  except  in  the  oas^  provided 
for  in  the  next  preceding  section,  be  brought  as  soon  as  is  practicable 
before  the  justice  who  Msued  it  or  some  other  justice  for  the  same 
territorial  division,  and  such  justice  shall  either  proceed  with  the 
inquiry  or  postpone  it  to  a  future  tijiie,  in  which  latter  case  he  shall 
either  commit  the  accused  person  to  proper  custody  or  admit  him  to 
bail  or  permit  him  to  be  at  large  on  his  own  recognizance  according 
to  the  provisions  hereinafter  oontaitied. 

S6S.  o*«*Mr%  iii««toiUM.— Every  coroner,  upon  any  inquisition 
taken  before  him  whereby  any  person  is  charged  with  manslaughter 
or  murder,  shall  (if  the  person  or  persons,  or  either  of  them,  affected 
by  such  verdict  or  finding  be  not  already  charged  with  the  said 
offence  before  a  magi^rate  or  justice),  by  warrant  under  his  hand, 
direct  that  such  person  be  taken  into  custody  and  be  conveyed,  with 
all  convenient  speed,  before  a  magistrate  or  justice  :  or  such  coroner 
may  direct  such  person  to  enter  into  a  recognizance  before  Mm, 
with  or  without  a  surety  or  sureties,  to  appear  before  a  magistrate 
or  justice.  In  either  case,  it  shall  bo  the  duty  of  the  coroner  to 
transmit  to  such  ma^trate  or  justice,  the  depontions  taken  before 
him  in  the  matter.  Upon  any  suoh  person  being  brought  or 
appearing  before  any  suoh  magistrate  or  jttstice,  he  shall  proceed  in 
aU  respects  as  though  suoh  person  had  been  brought  or  had 
appeared  before  him  upon  a  warrant  or  summons. 

Article  642,  notl,  declares  that  no  one  shall  henceforth  be  tried  on  any 
Coronei's  inqu»Uion. 

a69.  BMtf^  w«i*M*i,  ••■mkiiy.— Any  justice  who  is  satisfied 
by  information  upon  oath  in  the  foem  J  in  sohsdulb  one  hereto, 
(2)  that  Uiere  is  reasonable  ground  for  believing  that  there  is  in  any 
building,  receptacle,  or  pla<» —  . 

( I), For  form  H,  see  p.  547,  po«<. 

(2)  For  form  J,  see  p.  548,  post.        ^ ^__ - 


afford  evidei 


(I)  For  Form  I, 
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may  at  any  tia^e^iesue  a  wan^^Ser  hrSd^^r^^^^^ 
oonatable  or  other  person  mimed  /Wy«  ♦«  ^and  authorizing  some 

receptacle  or  ^fZ^l^^i  twT  JL^  T''^-  «"«^  ''"•^'^in^?. 

4-ST^Th'e  :St\S^  r^tatfe  oroth""'^  >^« 
to  execute  it  at  night.  oons^able  or  other  person 

amoranmiunition  in%«m>eot  to  wS  a.*'**®  ^^^  improved 

ine  poflBeBfflon  whereef  in  the  absence  of  lawful  excuse  i«  »n  «<&«?' 

K.S.C.,  c  174,  a:  58  ^1***^P°*^  "*  *«  ^he  joatice  or  the  court  directs. 
II)  For  Form  I,  see  p.  548.  yott         ■  — —  ■ 
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intended  to  be  need  for  any  unlawful  object, — and  shall,  with  all 
donvenient  speed,  after  the  seizure,  remove  the  same  to  such  proper 
place  as  he  thinkf  fit,  and  detain  the -same  until  ordered  by  a  judge 
of  a  Superior  Court  to  restore  it  to  the  perfton  who  claims  the  same. 
B.S.C.,  c.  160,  s.  11. 

8.  Any  explosive  substance  so  seized  shall,  in  the  event  of  tho 
person  in  whose  possession  the  same  ia  found,  or  of  the  owner  thereof, 
oeing  convicted  of  any  offence  under  Part  YI.  of  this  Act,  be  forfeited  ; 
and  the  same  shall  be  destroyed  or  sold  under  the  direction  of  the 
court  before  which  such  person  is  convicted,  and,. in  ^he  case  of  sale, 
the  proceeds  arising  therefrom  shall  be  paid  to  the  Minister  of 
Finance  and  Beodiver  General,  for  the  public  uses  of  Canada.  RS.C, 
c.  160,  8. 12. 

9.  If  offuMive  weapons  believed  to  be  dangerous  to  the'  public 
peace  are  seized  under  a  search,  warrant  the  same  shall  be  kept  in 
safe  custody  in  such  place  as  the  justice  directs,  unless  the  owner 
thereof  pfoves,  to  the  sad^action  of  such  justice,  that  such  offensive 
weapons  were  not  kept  for  any  purpose  dangerous  to  the  public 
peace  ;  and  any  person  from  wbom  any  such  ofifensdve  weapons  are 
so  taken  may,  if  the  justioe  of  the  |)eace  upon  whose  warrant  the 
same  are  taken,  upon  application  made  for  that  purpose,  refuses  to 
restore  the  same,  apply  to  a  judge  of  a  superior  or  county  court  for 
the  restitution. of  such  offensive  vyeapons,  upon  giving  ten  days' 
previous  notice  of  such  application  to  such  justice  ;  and  such  judge 
shall  make  such  <)rder  for  the  restitution  or  safe  custody  of  suph 
offensive  weapoiod  as  upon  such  application  appears  to  him  tdt;be 
proper.    RS|.4;o- 149,  as- 2  and  3.  f-%/ 

10.  IfgoiD^Boif  tibt^igsby  means  of  whichitis  suspected  thata^' 
offence  ha#M(ft^'c<»ffl^  under  Part  XXXIII,  are  seized  under  a 
search  wa)i'|^iui1ig'^^£liix>ught  before  a  justice,  such  justice  and  one  or 
more  other>|QWB^^  justioes  shall  determine  summarily  whether  the 
same  are  or  i^^mCfovCeited  under  the  said  Part  XXXIII.  ;  and  if 
the  ovimer  of  any  ^^U/%  thiugs  which,  if  the  owner  thereof  had 
been  convicted,  woul^%^'^|'orfeited  under  this  Act,  is  unknown  or 
cannot  be  found,  an  inronlSiation  or  complaint  may  be  Md  for  the 
purpose  only  of  enforcing  such  forfeiture,  aud  the  said  justice  may 
cause  notice  to  be  advertised  stating  that  unless  cause  is  shown  to  the 
contrary  at  the  time  and  place  named  in  the  notice,  such  goods  or 
things  will  be  declared  forf«ted  ;  and  at  such  time  and  place  the' 
justice,  unless  the  owner,  or  any  person  on  his  behalf,  or  other  person 
interested  in  the  goods  or  things,  shows  cause  to  the  contrary,  may 
declare  such  goodflorthing8,orany  of  them,  forfeited.  61  V.,c.  41, 8.14. 


970>  SmumIi  ur  v«kue  ■••Ma. — ^Any  constable  or  Other  peace 
officer,  if  deputed  by  any  public  deportment,  may,  within  the  limits 
for  which  he  is  such  constable  or  peace  officer,  stop^detain  and  search 
any  person  jreasonably  suspected  of  having  or  conveying  jj^n  any 
manner  any  public  stores  demied  in  section  three  hundred  and  eighty: 
three,  stolen  or  unlawftdly  obtained,  or  an/  vessel,  boat  or  vehicle  in 
or  on  which  there  is  reason  to  suspect  that  any  public  stores  stolen 
or  unlawfully  obtained  may  be  found. 


'      ^.Airf^^f     *'^f  V       i.** 
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any  person  mtere^ted  fn  any  mining  claim,  that  SeJ  Sld^oT^l/ 
beanftK  quarte,  or  mined  or  unmanufactured  silver  orSveroS^t 
»gawi«ilfy  deposited  in  any  place,  or  held  by  any  pe^n  conSrv 
1^.  a^^rtl  search  Wnt  niay  be  issuK  sESsS^  •  J 
i»omolen.good8,  including  any  number  of  placesTr  SiSis 

^Sn^^P'r*  '  *^^  'I  "P«"  «"«•»  search,  any  suc^'^Jd 
^I^^  T»"^.«''«lvei  or  silver-ore  is  found  to  be  unfaw 

fnn  J?  °'}?'l*^*  j"^*^^  «^*»  ™*fe*^  such  order  for  the 
A^'"'^^^  ft*  1*^^°'  «^"«r  ««  toonfliders  right 
Dhe  decision  of  the  justice  in  such  cM  is  subject  to  aoDeal  aa 

Rat?.T774.T?3.'^'"'"«  ^'^^'^  ^''^  provisions  TfPartTviIL 
Aiitoconditlonsof  Appeal,  see  Article  880  poii.         \ 

any  timber,  mast,  spar,  saw-log  or  other  dSption  ofilter 
belonging  to  any  lumberman,  or  owner  of  lumber   ami  h^lJTT^' 

regijteredtride  mark  of  such  lumbermanorTwneroflu^^^^ 

or  detamed  m  any  saw-mUl,  miU-yani,  boom  or  laft^^h:.  f*  fiP 

irrm!r«nr-^r  "'^^'^T"^'  such Tnsubr?;  :^^i± 

officer  may  enter  into  or  upon  the  same,  and  search  or  examinffor 
the  purpoae  of  ascertaining  whether  such  timber,  mast  sdSTw  fZ 

rStKn  ?*  "*'^*  ^^y  non-commissioned  officer  of^ine^  S 
VtorVJTZ^l^'^'^  «??«:  his  command,  may  IseaKy 
wat  or  venel  which  hovers  about  or  approaches  or  whioh  h^ 
hovered  about  or  approached,  any  of  Her^LjSy^^jyT  v^?J 
menuoned  m  section  one  hundred-^nd  nineteen,  pJrt  VI  of  th^^t 
Jlr^an'S'^KT  ^*«^«»*^«  >/>'  ^^'^''d  ««  board  8& KaTor 

reS?toTS!?K*!  '-^  *•-• ■  •'•"•fc-e.-Whenever  Ihlre  is 
reason  to  beheye  that  any  woman  or  girl  mentioned  in  section  orm 

ffiS^dBr  o2?Kwr'«°'*'?"i  *\*°  "P*"^  comprint  therwf  being 
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to  any  jastice  of  the  peace,  or  to  a  judge  of  any  court  authprized  to 
ia^ue  warrants  in  cases  of  alleged  offences  against  the  criminal  law, 
such  justice  of  the  peace  or  judge  of  the  court  may  issue  a  warrant  to 
enter,  by  day  or  night,  such  house  of  ill-fame  or  as^ignatioQ,  and  if 
necessary  use  force  for  the  purpose  of  i^ffectin*  such  entry  ifrhether 
by  breaking  open  doors  or  otherwise,  and  tq  s^rch  for  such  woman 
or  girl,  and  bnng  her,  and  the  person  or  i^rsdns  in  whose  keeping 
and  possession  she  is,  before  such  jtistice  of  the  peace  or  judge  of  the 
court,  who  may,  on  examination,  order  her  to  be  delivered  toyieE, 
parent,  husband,  master  or  guardianj  or  to  be  discharged,  as  law  and 
justice  require.    RS.C.,  c.  167,  s.  7.  V 


9T9*  a«u«kla«  catlnrj  iMVMca,  kctUav  tmu»*m,  mu*  loUcrlea. — 

If  the  chief  constable  or  deputy  chief  constable  of  any  city  or  town, 
or  oiher  officer  authorized  to  act  in  his  absence,  reports  in  writing  to 
any  of  the  commissioners  of  police  or  mayor  of  such  city  or  town,  or 
to  the  police  magistrate  of  any  town,  that  there  are  good  grounds 
for  believing,  and  that  he  does  believe,  that  any  house,  room  or  place 
within  the  said  ctty  or  town  is  kept  or  used  as  a  common  gaming  or 
betting-house  as  defined  in  Part  XIV.,  sections  one  hundred  and 
ninety-six  and  one  hundred  and  ninety-seven,  or  is  used  for  the 
purpose  of  carrying  on  a  lottery,  or  for  the  sale  of  lottery  tickets, 
contrary  to  the  provisions  of  Part  XV.,  section  two  hundred  and  five, 
whether  admission  thereto  is- limited  to  those  possessed  of  entrance 
keys  or  otherwise,  the  said  commissioners  or  commissioner,  or  mayor, 
or  the  said  police  magistrate,  may,  bv  order  in  writing,  authorize  the 
chief  constable,  deputy  chief  constable,  or  othe^i  officer  as  aforesaid, 
to  enter  any  such  house,  room  or  place,  with  such  constables  as  are 
d^med  requisite  by  the  chief  constable,  deputy  chief  constable  or 
other  officer,— and,  if  necessary,  to  use  force  for  the  purpose  of 
effecting  such  entry,  whether  by  breaking  open  doors  or  otherwise,— 
and  to  take  into  custody  all  persons  who  are  found  therein,  and  to 
seize,  as  the  case'  may  be,  1,— all  tables  and  instruments  of  gaming, 
and  all  moneys  and  securities  for  money,  or,  2, — all  instruments  or 
devices  for  the  carrying  on  of  such  lottery,  and  all  lottery  tickets 
found  in  such  house  or  premiMs.    B.S.C.,  0.  158,  s.  2. 

2.  The  chief  constable,  deputy  chief  constable  or  other  oflScer 
making  such  entry,  in  obedience  to  any  orderj  mav,  with  the  assis- 
tance of  one  or  more  constables,  search  all  parts  of  the  house,  room 
or  place  which  he  has  so  entered,  where  he  suspects  that  tables  or 
instruments  of  gibing  or  betting,  or  any  instruments  or  devices  for 
the  carrying  on  of  such  lottery  or  any  lottery  tickets,  are  concealed, 
and  all  persons  wh£>m  he  finds  in  such  house  or  premises,  and  seize  all 
tables  and  instrunnots  of  gamine,  or  any  such  instmmentB  or  devices 
or  lottery  tickets  as  aforesaid,  which  he  so  finds.   RS.C,  c.  158,  s.  3. 

3.  The  police  magislyate  or  other  justice  of  the  peace  before  whom 
any  person  is  taken  ^  virtue  of  an  ordep  or  warrant  under  this 
section,  may  direct  any  cards,  dice,  balls,  counters,  tables  or  other 
instruments  of  gaming,  used  in  playing  any  game,  and  seized  under 
this  Act  inJ^y  place  und  di  a  common  gamW-house,  or  any  such 
instrtunentsor  devices  for  the  carrying  on  of  a  lottery,  or  any  such 
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Crown  for  the  public  uses  of  Canada.    E.S.C.,  c.  16^  a.  5 
4.  The  ekpreemon  "  chief  constable  "  inclode&Sli^f  ,.f  ^i- 


"pohVe  magistrate"  inSel'sti^ndi^^^^giJlt        ^'''^'" 


house,  bawdy-Vouse,  house  of  ill-fame   teveJn  or  »^  L-  ^u'^®''^^ 
may,  by  waLnt   authorize  ^^ny^ZkbtZlZrt^X^^S;: 
at  any  time  such  house  or  tavern,  and  to  apprehend  aSdS  before 
them  or  any  other  jusUces  of  the  peace  everv  ttereon  fnn^^tk    ^ 
so  suspected  as  aforesaid,    R  S  C    TlS?'  s  8  "" 


FORMS  UNDER  PART  XLIV. 


SCHIDOLB  DNK. 


A.—(Stction  ^61.) 

WARRANT  TO  CONVEY  BEFORE  A  JUSTICE  OF  ANOTHER 

COUNTY. 


Canada, 
Province 
County 


Canada,  ) 

eof  ,f 

of  .3 

iitatethe  ckatge).    '  ,  m  the  county  of 

^A,^  whereaa  I  have  t*ken  the  deposition  of  X.  Y.  as  to  the  said 


I 


-41 

tr 


;- 


^1, 


1^    ^ 

'■'i 

L.  ' 

> 

to 

^1 

k 

■1 

/--I 
/    % 


.  \^^iM'- 


■^^ 


^f,^f^y^^9'^i^^^Ti^^mi:^Jv' 


544 


OBIMINAL  OODB  OF  OANADA. 


\ 


And  whereas  the  charge  is  of  an  offence  committed  in  the  county 
of 

This  is  to  command  you  to  convey  the  said  (name  of  accused), 
of  ,  before  some  justice  of  the  last-mentioned  county, 

near  th(B  above  place,  and  \o  deliver  to  him  this 'warrant  and  the 
said  deposition.  k 

Dated  at  ,  in  the  said  countjjr  of 

this  day  of  ,  in  the  year 

J.  S., 

J.  P.,  (^Name  of  county.) 


To 


of 


.ft. 


.«:                                   '      " 

B.— (/^ec«o»  SST.) 

/                                  RECEIPT  TO  BE  OIVEN  TO  THE  CONSTABLE  BY  THE  JUSTICE 

♦~- 

FOR  THE  COUNTY  IN  WHICH  THE  OFFENCE  WAS 

COMMITTED.                                           ^ 

-^ 

Canada,            "^             '                        ,                 . 

Province  of                ,   • 

.'r  ''.■■ 

County  of                   .  ) 

• 

I.,  J,  L.,  a  justice  of  the  peace  in  and  for,  the  county  of       '          , 
hereby  oertity  that  W.  T.,  peace  officer  of  the  county  of                 , 

4' 

has,  on  this                   day  of                   ,  in  the  year 

.^^ 

by  virtue  of  and  in  obedience  to  a  ^warrant  of  J.  S.,  Esquire,  a  justice 
of  the  peace  in  and  for  the  county  of                    ,  produced  before  me 
one  A.  fi.,  charged  before  the  said  J.  S.,with  having  (ete.,  stating  shortly 

( 

the  qffence),  and  delivered  him  into  the  custody  of                   by  mv 
direction,  to  answer  to  the  said  charge,  and  fUrther  to  be  dealt  with 

l'*' 

according  to  law,  and  has  also  delivered  unto  me  the  said  warrant/ 

together  with  the  information  (if  any)  in  that  behalf,  and  the  depo- 
sition (a)  of  C.  D.  (and  of                ),  in  the  said  warrant  mentioned, 

;'.  \     ' 

and  that  he  has  also  proved  to  me,  upon  oath,  the  handwriting  of 

the  said  J.  S.  subscribed  to  the  same. 

■•-.■■                                  ' 

Dated  the  day  and  year  first  above  mentioned,  at                 in  the 

*         '* 

said  county  of               .         . 

/       .         "         -     / 

§'''"' 

J-    1^7 

'1 

/           ,       ■                   •     J.  P.  {Name  of  county.) 

:»Mfe.:'.'il;,^ 

,     ,^              _.-  ,                  k 

•'    ■■•  •    ■■  /■  ■      '     '■..  ■-■■'  A^   "  ■               'A 

.      c             1 

.di2..:.mm 

^jgill^i      -iiiiitt,- '        *^  ■'',.;  J 

I  jj,;  WARRANT 
,   INDICT 


For  offenct 

,  lanHf  as  in  or  a 

mitted  "  on  th 

Canada  and  m 


ll%^„^.. 


",5"f  iPS**^^  **»  *S?"5|  »?B5y^  "^/  "TV- 


,,^-%- 
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«5 


:! 


C— (/Sifc^jon  558.) 

INFORMATION  AND  COMPLAINT  FOR  AN  INDICTABLE  OFFENCE. 

Canada, 
Province  of 
County  of 

The  infomatiot  and  complaint  of  C  D  of 
(yeoman),  taken  this  daV  of 

year  Kaft^^^Vu         j      .  r  in  the 

Ljesty-B  justices  of  the  peace' i^In?;^^^^^^^^^  o^  Her 

_^     ^^^OB&ith  that  C&c.,  stating  the  offencey         ' 

Sworn  before  (me),  the  day  and  year  first  above  mentioned  at  • 


%■ 


J.  s., 

J-  p.,  (JVame  of  county.) 


T>.— (Section  560.) 


L^  WARRANT    TO    APPREHEND    A    PERSON    CHARQfiD    WITH    AIM 
I  INDICTABLE   OFFENCE    COMMITTED   ON    ThT  moH 

^^  SEAS    OR    ABROAD. 

-      For  offences  committed  on  the  hiah  sea-!'  fhp  ,nnt,^,.t  l      , 

.tamfosin  ordinary  cam  but  dZribiLf^f  .^  warrant  may  be  the 
mtted  "  on  the  hi|h  sS  outTSehL^J^^'J^.  ^T  ^"^  *''"«- 
C^a  and  withJf  th^A^^^,  t^Xo^  Enff^  ^' 

^cZ^ZtZJ^^lfatZayiZt^^^^  '^^<^cted 

: ;     $'^^^^.,or::t^:::ix^ 

^'E— (Section  662.)  — .^ 

SUMMONS  TO  A.  PERSON  CHARGED  WITH  AN   INDICTABLE 

OFFENCE. 

Canada,         ^    '  ' 

Province  of  t  "     • 

County  of        '"       v,'.)       '        •  '  '      ' 

ToA:B;of     '        ,(lalmrer):        '     ,     "       '' 

Whereas  touh^etjrfj  day  been  cba,^  before  th^  undersigned 
,.  a  justice  orthe  peace  in  and  for  the  said  couqty  of 


HI 


''?iif[' 


■9 


,1 


^U-j  ■vi, 


,dl 


'ml 


"H 


•■■«^^ 


=«S^ 


.» 
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Wh" 


■-     ,  for  thai  you  on  ,  at  (ttatiruj 

shortly  the^ffence)  :  These  are  therefore  to  command  you;  in  Her 
Majesty's  name,  to  be  and  appear  before  (m«)  on  ,  at  '  - 

o'clock  in  the  (fore)  noon,  atf  ,  or  before  such  other  justice 

or  justices  of  the  peace  for  the  same  cotinty  of  ,,  as  shall 

then  be  .there,  to  answer  to  t^ie  said  charge,  and  to  be  further  dealt 
with  according  to  law.    Herein  fail  not. 

GiveA  nndej"  (my)  hand  and  seal,  this  day  of-         ',  in  the 

year  j  at  ,  in  the  county  aforeMtid.  • 

-J.  S.      [SBAt.] 

V  J.  p.,  Name  of  county.) 


¥.— (Section  563.) 

WARRANT  IN  THE  FIRST  INSTANCE  TO  APPREHEND  A  f  BRSON 
CHARGED  WITH  AN  INDICTABLE  OFFENCE. 


:t 


\ 


Canada, 
Province  of 
CJounty  or 

To  all  or  any  of  the  constables  and  other  peace  ofl8cer8  iix  the  said 
county  of  "^  . 

^Whereas  A.  B.  of  ,  (laJmirer),  has  this  day  been  charged 

upon  oath  before  the  undersigned  ,  a  justice  of  the  peiicein 

and  for  the  said  county  of    •         ,  for  that  he,  on  ,  at 

,did  (dkc.  gtatina  shortly  the  offence)  :  These  are  there- 
fore to  command  you,  in  Her  Majesty  8  name>  forthwith  to  apprehend 
the  said  A.  B.,  and  to  bring  him  before  (me)  (or  some  other  jabtice 
of  the  peace  in  and  for  the  said  county  of  ),  to  answer  unto 

the  said  charge,  and  to  be  further  dealt  with  according  to  law. 

Given  under  (my)  hand  asd  seal,  this        day  of  ' "  ,  in  the 

year        ^      ,  at  ,  in  the  county  aforesaid.,  ' . 

^        •  J.   S.,      [SBAL.] 

'ir  " 

1r.  p.,  (Name  of  county.) 


G.— (Section  663.) 

.■*  .  ■  ^ 

WARRANT    WHEN    THE  8UMMN0NS  18  DISOBEYED 


:1 


Canada, 
Province  of 
County  of 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the  said 
county  of 

Whereas  on  the  •  dav  of  ,  (instant  or  last 

jMMt)  A.  B.,  of  s  '  ,  was  eharged  before  (nu 


%?.'if;W^ 


r  'V 


»   I'' 
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or  us,)  the  undersigned  {or  nanie  the  justice  or  jmticei   or  a,  th. 

at    . /     '    ,  or  before  such  olr  justice  or  iuSi"iK?^^^^^^^ 
should  then  be  there,  to  answer  to  tte'sddSg  "'d  tot^^^^^ 

f   fT**''^*^**'"'*'''^  ^  ^"^  '  «°<1  'Whereas  the^aid  A   BWnl 
glected  to  be  or  appear  at  the  time  andplace  ap^bted  in  md  bt 

oath  that  the  said  summons  was  duly  served  ujon  the  X  aT 
These  are  therefore  to  command  you  in  Her  M^estvV  n^^  1^' f  L " 
mth  to  apprehend  the^id  A.  B.fand  to  brLg  hWofrrn;iTor  i 
some  other  justice  of  the  peace  in  and  for  the  Ld  "ounty  of  ^^        ^ 

according  J?  iX'''*''''^"^'*'^'  *"  "^  further^dealt  with 

Gjvenunder^my)  hand  and  seal,  this  day  of  ,  in  the- 


year 


^a(t. 


, , ,  I  —  ^^j 

. ,  m  the  county  aforesaid. 


J.  S.,  [seal] 

J-  P.,  (^ame  of  county.) 


H.— (Section  665.) 


ENDORSEMENT  IN  BACKING  A  WARRANT 


Canada, 
Province  of 
County  of 


.;} 


.S!I*^rK"°^"P**°****^^«*M<^''y'^'>'»ade  before  me  ' 

a  justice  of  the  peace  in  and  foi^K  said  county  of  t  haf  th  ' 

^^a  if  i-  ^-  ^.^  ^'^•"  warjf  subsciS^ff  theJiandtr  tit 

SwW  .v'      ^^°!»n°«8  t«.  «»•  this  warrant  and  all  other persodl 

SStew*"  ''"Ti?*  ""f  originally  directed,  o,^  by  whom  hm^ 

rf       K^^f  "**^' *°*^.?^ '^lP*««  officers  4f  the  said  county 

>  wunty^  &."*♦  "^'^^  *^'  "^'^  ^^  mentionS 

Given  undor  my  hand,  W  'day  of     M|  ,  in  the 

,  at     -  ,  in  the  county  aforesaid.  ^^ 

J.  L.,       / 


J.  P.,  akme^Qfcounttf}^ 


9tk 


^.- 


'.  -.  ^j'ji[*(  w«»>i.  ^o&i^ 


1>T->. 


\ 

■■<- 

>       .» 


"  1 


4 

% 
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I.— (Sect 


lJL  code  of  CANADA. 


BIMflIT  T, 


,  that  there  is 


idada, 
,  fyiCSbuntym 

I^Whereas^lPlppears  on  thft  o•ath^of  At.B/of  , y---  - 

^*iS)n  to  8U8pe6t  1*J4(d<sm6c  <Wn^  ftj'fte  «corc/ied  /or  and  offence 

^^^isl  thlfefo^Hoittt^riJ^i^  y^^  ^  ^^^^  between 

the  horn  mdithlJmmmWwj}^^^  t^e  said  premiseB,  and 
t«8e»r^f^^«8afei»88?P>d>^^  ^^^  ^^'^""^  ™^  *' 

sortie  oth^r  ji^io^'^  ■  ,         .^  ^        r*^  *v,- 

Dated  at        '  V       ,  in  the  said  county  of  ,  this 

d^y  of      /  "  ,  in  the  year  » 


,s 


To 


J.  P.,  {Name  pf  county.) 


of 


J.-(Sec<*0»  669.)  '  ' 

INFORi^TION  TO  OBTAIN  A  SEARCH  WARRANT. 

Canada^ '^      ,  )  ' 

Province  of       *'       ,  > 
County  of  •    ,  J  -      ■  - 

The  information  of  A.  B,  of  •  ^"*i''"!f. 

county   (j/eoman),  taken  this  „„    t    «    F«nnir«  « 

,  in  the  year  ,  before  me,  J.  S.,  Jisquue,  a 

iusUce  of  the  peace,  in  and  for  the  county  (describe  thing^  to  ^, 
tearchedfor  and  offence  in  respect  of  which  search  ts  made),  ot 

,  who  says  that  j  . 

and  that  U  has  just  and  reasonable  cause  to  snroect,  and  Busixjcts, 
that  the  said  go<ii8  and  chattels,  or  some  part  of  tliem  are  concealed 
TLidwelUng-house,  dec.)  otC.T).,  of  //''  *^' ^"^ 

Sunty,  ihere  hdd  thi  cause,  of  mq>ieion,  whatev^  ^^^ZZ^l 
WhoAre  (he)  prays  that  a  search  warrant  may  be  gpranted  to  him 
'  to  sSh  iio  ldwelLg-houae,&c.)  of  the  said  0.  D.,  as  afoi^sa^for 
the  said  good^nd  chattels  so  feloniQusly  stolen,  take^^^^W 
uway  as  afogajl^^^  ^^^^  ^^  ^^^  ^^^  ^^  ^^  ffiii^'kbove  men- 
,  in  the  said  county  of      ^T     ,.  ,,^ 

rJ.  P..  jName  of  county,)   0  j 


Sworn 
'lioned,  at 


7^ 


# 


p^ 


.♦/j 


^:«^' 


■  'Z***^"  \'^    "         V^"'''f'* 


f^*' i^   -u? . 
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PROCEDURE   BEFORE.  THE   MAOISTRATE. 
•  PART  XLV. 

^     PBOCBDURB  ON  -APPEABANOE  OF  ACCDSED. 

•ommons,  or  after  Wne  »B„reCded^?hSJi.k^"'^  or  upon 
while  in  ,:«„dy  foAhe* Je^^l.tCofe^S  S^'  KS°.*i,»ly 

vanance  between  the  char're  containelH  in  f  1,1  o.     ^^*'^™"'^.  and  no 
tearing.    RS.C,  e.  1T4°8.S    ""^""S  "' <" '"l^qM"  to  t6e 

variance  in  anysumSeMor  warrant  h«mo^„^-  ?  ^^J^  ^"^^ 

ofthecaseto^meWe  5a?S^i„  the  me^fe'"  '^'  ^'^""^ 


•*>-'   ij'^W'^t^S"  Wsg3'% ' 

^^11 

:      !;l  . 

111 

'■          ,       ^                     ■      • 

'■'    '  S" 

'    '    ' 

■Hfl^^^H 

k 

'^^^Hi 

E 

IQ     .*"        '    ".                 /' 

V  MpflH 

m    •"■■ 

4y      ,             j 

.wlJUIH 

Bw"     ' '  ' 

i 

^^w  9^^ 

''  1:1 

'l¥- 


wch  person  to  appear  before  htoat.  t?,^.!^     i' '^"'""« 
U.er.in'to.ive  eXe.  rArn^t%'S^;lftS^^^^ 

>fr;^'^reo^?j,:s^^r;re7«i:ru»?,rr"'n''- 


»4  ,tae#.ppei«ed  .her.,^,  .ndrjlf::eSS''oKJJt°.'S 


(1)  For  form  K^  gee  fa.  566.  post. 


1km 


p      y 


■  i    ■ 


li- 


""    II 


% 
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CBIMINAIi  CODJ:  of  CANADA, 


Tion-anDearftnce  then  (after  proof  upon  oath  that  eudi  summons 
C  bKrvS'as  aforesaid,  or  that  the  person  to  whom  the  sunirao.m 
fs^iSre^fsSeping  out  of  the  way  to  avoid  sei^ce)  the  juBt,co 
b^forwhom  such  person  ought  to  have  appeared  being  satisfaed  by 
SSron S  that  L  is  likely  to  give  material  .evidence,  may  issue 
a  wSi.runder  his  hand  to  bring  such  person  al  a  time  and  place 
to  iSTherein  mentioned  before  him  or  any  pther  justice  m  order  to 
testify  as  aforesaid.  , 

2  The  warrant  may  be  in  the  form  L  in  schedule  one  hereto,  (1)  or 
to  the  like  •ffect.  /ach  .^arrant  may  be  «f  1"^^  ^"{^J^^^^^^^^^ J 
the  territorial  iurisdiction  of  the  justice  by  whom  it  is  issued,  or  it 
lecessa^y  endorsed  as  provided  A  section  five  hundred  and  sixty- 
SrSxecuted  anywSiore  in  the  province  but  out  of  such  juris- 
diction.   RS.C,  c.  174,  8.  «1.  /, 

3  K  a  person  summoned  as  a  witness  under  the  provisions  of  this 
pari  is  brought  before  a  justice  on  a  warrant  issued  m  con^uence 
?f  refusal  to  obey  the  sSmmonB  such  persQn  may  be  detained  on 
^ch  wwrant  before  the  justice  who  issued^the  summons,  or  before 

•  rvo7h*  justice  ^n  and  'for  the  same  territorial  division  who  shall 
S^There,  or  in  the  common  gaol,  or  any  other  place  of  confine^ 

SSt  or  in  the  custody  of  the  person  l^^^g.^^^f  .^°  ^^  'for  ?he 
Sew  to  secure  his  presence  as  a  witness  on  the  day  fixed  for  the 
S ;  orTn  the  discretion  of  tbe  justice  such  Per«on  may  be  released 
on  recognizance,  with  or  without  sureties,  conditioned  for  his 
aSnea^S  to  cive  evidence  as  therein  mentioned,  and  to  answer  for 
KXt  in  n?t  attending  upon  the  said  summons  as  for  contempt; 
and  the Ptice  may,  in  a  sSm^ary  fcanner,  ^^^^^^^^P/^^^^^SJ 
of  the  charee  of  coAtempt  against  such  person,  who,  if  found  guilty 
jLreof  mil  l«  fi^^  orWrisoued,  or  Wh,  such  fine  not  to  exceed 
■  twenty  Sars,  and  such  imprisonment  to  be  in  the  common  gaol, 
wEt  W  laboor  and  not  to  exceed  the  term  of  one  month,  and 
2y  also  te  orS  S  pay  the  costs  incident' to  the  service  and 
SSuS^  of  tJelSd  summons  and  warrant  and  of  his  detention  m 
custctdy.     61  v.,  c.  45,  s,  1. 

(The  conviction  under  this  section  may  be  in  the  form  PPin 
BOHBDULB  ONI  hereto.)  (2)  * 

KfiSt  w»nu>«  for  wit-M  I*  •«*  i-.t«i.«.— If  the  justice  is  satjs- 
fled^'eJJS^  S^n  oath  that  any  person  within  the  proving 
liSlyto^VemateSl  evidence  either  for  ^he  prcwecution  or  or  the 
aSd  Sill  not  attend  to  give  evidence  without  k>emg  compelled  m 
rttriisLd  of  issuing  a  summons,  he  may  ^?«^^™J;" 
the  first  instance.  Such  warrant  may  be  in  the  FOim  M  W  schedtm 
ONE  h^to  (t)  or  to  the  like  efl^ect,  and  may  be  ej^ecuted  anywhere 
^S,in?he  nrisdiction  of  such  justice,  or,  if  necessary,  endorsed  as 
;fvSe5^nSSrhu°ndred4d^^^^^^ 
in  the  province  bujt  out  of  Buch  jurisdiction.  S^B.C,  c  17^ 

ft,  TorSpP-leVref  Ader  Ariicle 781  to fonnsundec fi^,M 


t 


hfiJ^/$t%f^,^^^^f^'^i^i-sU^^:r.».yl&  ,         / »,.        i  '       l-^^f 
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Canada  out  of  the  province  and  C\S  J^  ^'"1'^°^^^^'^  «» 
likelyto  give  mateAal  evidence  ArZ  fhe  p'^VuZTSr^^^^^^^^ 
accuBed,  any  Judge  of  a  Superior  Court  or  a  Countv  fvln.?  ^  r® 

cation  there/or  bv  the  informant  or  compia^^aK  th« '  At/PP'*' 
General,  or  by  the  accused  person  or  hTSSr  L  ^^  Attomey- 
aathorized  by  the  accused  mavaauflGaw^r«f  ^  or  somp  perepn 
under  the  ee^  of  the^^  oTwS  heTs  a  inH^^*  *•  ^'  '^"«^ 
person  to  appear  before  the  jStS  before  who  J  f  £ '•  "'^'"""S.'''"^ 
Lid  or,  is  intended  to  be  heinTtSHnd  DC«^i"r'*^.'\*^'°S 
to  give  evidence  respecting  the  charTe  a'nd  ftrir^StiS^at 
documents  m  h.s  possession  or  underlis  control  Si^theX*"^ 

whom  ifista  td'a':  a'ffirvit^rS^  "^"  ''^  ^^^  *« 
..ffectin.  the  same  purportrng*  to'^^^trbefrrju'^^^^^ 
peace,  shall  be  sufficient  proof  thereof.  ^  *°® 

3.  If  the  person  served  with  a  subpoena  as  provided  bv  thisseotinn 
does  not  appear  at  the  time  and  plaTspecifiSd  therein  and  no   ust 
excuse  is  offered  for  his  non-appearan^,  the  justTi' holding  ffi 
mqmiy,  after  iHx>of  upon  oath  that  the  subpcBia  hS  Cn  L^rvS 
may  issue  a  warrant  under  his  hand  directed  toZSta^Wo; 

before  t^e  said  justice  or  any  other  justiceJj^time  and  nlac^ 
mentioned  in  such  wam^nt  in  order  to  testify  ffl^eSfd     1  ^   ^ 

4.  The  warrant  may  be  in  ttfe  form  N  in  sc^Sn^  n«v  i,^ Jf«  f^  n 
or  to  the  like  effect,  fr  necessary,  it  mav  be  e^K  ?„  +k  ^^  ^^^ 
provided  by  section  five  hundri'  ^nTl^y'^'^t^VtlmTl 
aistnct.  county  or  place  other  than  the  one  therein  menUoned^ 

everany  person  appearing,  either  in  oKiiencl  tTT^^moIs  or" 

required  to  produce,  or  refuses  to  sigA^CHteons^trut  in  Ll 
such  case  orfering  any  just  excuse  4  ^iSS  sulSce  ma? 
£TJ^'  proceedings  for  any  pefid  no.,  eS^dSSl  cS 

S  heretoTJ^^rt%Kf  "^^  ^J  Xrrant  ^n  j^obk  O^in Thkdulk 
ora  Hereto,  (2)  or  to  the  like  effect,  commit  the  person  so  refusinci  to 
gaol,  unless,  he  sooner  conaents  to  do  what  Tr^uSi  STm 

again  refma  to  do  what  is  so  required  of  hitn,  the  justice  if  he  J& 
fit,  mayagam  adjourn  the  proceedings,  and  commitC  for  the  X 

~~~~       ""'  ■  «  ^    r 

(»)  For  form  N,  see  p.  bm.post.  ~  ~*~ 

(it)  For  form  0,  gee  p.  569. -poif.       . 
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-    *■  -  ■  ^  '  ' 

■  period,  and  80  a^ain  from  time  to  tim^  until  such  person  consents  to 
do  what  is  reqmred  of  him. 

2.  Nothing  in  this  section  shall  prevent  such  justice  from  sending 
any  such  cale  for  trial^or  othemise  dispown^  of  the  same  in  ie 
meantime,  according  to  any  other  sufficient  evidenpe  taken  by  him. 
!.,  c.  174,  s.  63. 
5^6.  ■iSSi«^i«ry»«w—'oftfce|..*i-^A  justice  holding  the 
preliminary  inquiry  may  in  his  discretion  : 

(a-)  permit  or  refuse  permiusion  to  tS% prosecutor,  his  Counsel  or 
Attoraey  to  address  him  in  support  of  the^sharge  either  by  way  of 
openiL  or  summing  up  the  case,  or  by  way  of  rep^y  upon  any 
evident  which  mayT)e  produced  by  the  person  accused  ; 

(b  )  receive  further  Evidence  on  the  part  of  the  Tirosecutor  after 
hearingany  evidence  given  on  behalf'of  th^ccused  ; 

(c^  adjourn  the  hearing  of  the  matter  ^  time  to  time,  and 
chinge  tKe  place  of  hearing,  if  from  the  absence  of  witnesses,  he 
inability  of  a  witness  who  is  HI  to  attend  at  the  place  where  the 
iustice  Usually  sits,  or  from  ^y  other  reasonable  cause,  it  appears 
durable  to  doBO,andJwy  reinand  the  a^sedif  required  by  warrant 
tTZTovlVS'scML  ON.  hereto  :%  Provided  that  no^uch, 
reman  J' hall  be  for  more  than  eight  cleam^s^  the  day  following 
that  on  which  the  remand  is  made  being  .«ed  as  the  first  day, 
M.d  further  provided,  that  if  the  remaM  ismt  time  n<^exceeding 
Se  clear  days,  the  justice  may  verbally  order^const^le  or  other 
Sn  in  whie  custody  the  abused  then  ie,  «%  other  constable 
KrsJn  named  by  tS^jufltioe  in  that  behalf,  to  Wp  ^he  accused 
^C^;  WscustoSy  aSSto  bring  him  before  the  J|ge  or  such 
Sjustice  as  shall  be  there  acting  at  the  time  appo^  for  con- 
timing  the  examination  ;'  RSC,  c.  174,  s.  65.        ^  ,  »^. 

(dS  order  that  no  person  other  than  the  prosecutor  and  accused, 
thefr  counsel  and  solitW  shftU  have  access  to  or  remain  in  the  room 
oXSi^in  wMch  the  inquiry  is  held  (whicj  shal  n(^  be  an  oj^n 
couS  it  appears  to  him  that  the  ends  of  justice  will  be  best 
aftswe^itby  soloing  ; 

i(e^  regulatft^e  cfflftraeofthe  inqu^ty  in  any  way  which  may 
^rKmlSimb^  and  which  is  2ot  inconsistent  with  the  pro- 

ions  of  this  Ac  V%  '  ♦/   ■> 

KMT  B.U  •■*•»»«.— If  the  accused  is  remanded  under  the 
next  pweeding  section  the  justice  may  discbarge  hifa,  upon  his 
Jnteri5?Sto  a  recognisance  ii  the  fobm  Q  in  80HBDui,^,one  hereto, 
S  SCwithout  suretiesin  the  discretion  of  thejust.ee,  conditioned 
Ki  appearance  at  the  time  and  pUce  appo«^ted  for  the  conti- 
nuance oTthe  examination.    E.S.O.,  c.  174,  8.  67. 


(I)  Forform'P,  seep. 
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if)' 


588.  HMrtB*  ma, bcoMlercd  U>  prM«Ml  dn«l«K  tla«.r r....H  — 

The  justice  may  order  the  accused  person  to  WbToSt  tS  hiT 

'^^^^r"^.K''^"''J."^*'^^«^*'>«  «*«"«  territol?dfvi«io^   at  a^v 
^#.e  before  the  expiration  of  the  time  for  which  such  wreon  ha^ 

.  s.n:,;rc''uJE'«s:;r'  t^.  iv^s  «°«^  i 

™»gm».nce  the  mid  j„,tice,  or  .Dy  othe™jSSTho  is  then  ,M 
there  present,  having  certified  upon  the  baoliof  the  rTraCTiiaZ £ 

z-s^iTy  ins.srfhe's^ntrrTh^EiS 
=-^^:-\'rte:sEv:^-i'>»ss!{x!i^^^^^^ 

•*?*'u^'f*"**''*'*'**f*^*«""*"-— When  the  accused  is  befor« 
a  justice  holding  an  inquiry,  such  justice  shall  take  the  evidence  of  ^ 
the  witnesses  called  on  the  part  of  the  prosecution  «^'<^enc«  ot 

2- The  evidence  of  the  said  witnesses  «halH)e  given  upon  oath  and 
in  the -presence -of  the  accused;  and  thn  an^n^nH    i^»  > 

8olicitorrsballbe,entitledtoSS«-exaLnethem       ■         '"""'''  "" 

3.  The  evidence  of  each  witness  shall  be  taken  down  in  writiHtr  in 

the  form  of  a  deposition,  which  may  be  in  the  form  S  n  IchedSt  ! 

ONE  hereto,  (2)  or  to  the  like  effect.  'ukm  o  in  scheduli 

4  Such  deposition  shall,  at  some  time  before  the  accused  is  called 
on  for  his  defence,  be  read  over  to  and/signedty  the^tne^aS 
the  justice,  the  accused,  the  witness  and  iusiice  boin^  n^l  T!.llf 
together  at  the  time  of  such  reading  and  signing        ^         ^ 


6.  Every  justice  holding  a 
to  cause  the  depositions  to  t 
ode  only  of  each  sheet  of  pat 
c.  174,  8.  69.  r  * 


ttr^  mquiry  is  hereby  required 
^-  /\  '°  *  legible  h^nd  and  on  one 
f  which  they^are  written.    B.S.C. 


1.  Provided  that  the  evidence  upon  such  inquiry  or  anv  oart  of 
the  same  may  be  taken  in  shorthand  by  a  stenoeSer  wh  J.^t^  S 
appointed  by  the  justice  and  who  befor^eLtingfS  S^ake  oaTh^^^^ 

t^J^    'aV^T  °***  ^  necessary  that  such  evidence  bo  read  ov^ 
to  or  signed  by  ^  witness,  but  it  shall  be  sufficient  ihhS  JSnscript 


/*:: 


(1)  For  form  R,  8ee  p.  571,  Mil. 

(2)  For  form  8,  see  p.  572:  po^f. 
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be  signed  by  the  justice  and  be  acoomjwnied  by  an  afflda>^it  of  the 
steuographef  that  it  is  a  true  report  of  the  evidence. 

Sttl.  BH^e-eetoberMK  «•»!«.•«>«■»•«.— After  the  examination  of 
the  witnesses  piwiuced  on  the  part  of  the  prbwcution  has  been 
completed,  and  after  the  depositions  have  been  signed  as  aforesaid, 
the  justice  unless  he  discharges  the  accused  person,  shall  a^^k  lum 
wheUier  he  wishes  the  depositions  to  be  read  again,  and  unless  the 
accused  dispenses  therewith  shall  read  or  cause  them  to  be  read  again 
When  the  depositions  have  been  again  re^d,  or  the  readmg  dispensed 
with,  the  accused  shall  be  addressed  by  the  justice  in  these  words,  or 
to  the  like  effect : 

"Having  heard  the  evidence,  do  you  wish  to  say  anything  in 
answer  to  the  charge  ?  You  are  not  bound  to  say  Mything,  but 
whatever  you  do  say  will  fee  taken  down  in  writing  and  may  be  given 
in  evidence  against  you  at  your  trial.  You  must  clearly  understand 
that  you  have  nothing  to  hope  from  any  promise  of  favour  and 
nothing  to  fear.from  any  threat  which  may  have  been  held  out  to 
you  tolnduce  you  to  make  any  admission  or  confession  ot  guilt,  bat 
whatever  you  now  say  may  be  given  in  evidence  against  you  upon 
your  trial  notwithstanding  such  promise  or  threat. 

2  Whatever  the  accused  then  says  in  answer  thereto  shall  be 
takendownin  writing  in  the  poem  T  in  sohbdulbOnk  hereto,  (l)orto 
the  like  effect,  and  shall  be  signed  by  the  justice  and-  kept  with  the 
depositions  of  the' witnesses  and  dealt  with  as  hereinafter  mentioned. 
R.S.C.,  c.  174,  88,  70  and  tl. 

As  to  proof  of  the  Statement  at  the  Trial  see  article  689,  post. 

S02«  ■▼«*•■«♦  af  ««ft««io«  or  MMUBsioii.— Nothing  herein  con- 
tained shall  prevent  any  prosecutor  fh)m  giving  in  evidence  ahy 
admission  or  confession,  or  other  statement,  made  at  any  time  bv  the 
pereon  accused  or  chaiTg^,  which  by  law  wOuld  be  admissible  as 
;evidenoe  against  him.    RS.C,  c.  ,174,  s.  72. 

Confessions  are  received  in  evidence  or  rejected  under  a  consideration  of 
whether  they  are  or  are  not  entitled  to  credit. 

A  free  and  voluntary  confession  of  guilt  made  by  a  prisoner,  either  in  course 
of  conversation  with  private  individuals,  or  under  examination  before  a  mag* 
trate  is  admissible  Ip  evidence,  as  perfectly  legal  and  sufficient.  (2) 

A  confession  In  order  to  be  admissible  must  not  be  extracted  by  any  sort  of 
threats  or  violence  nor  be  obtained  by  any  direcl  or  impKjd  promises,  hoijrever 
sU^ht,  nor  by  the  exertion  of  any  improper  influence,  Vj  *>«  ^^\'^\^  "^f  f  "'* 
vXn  ary  ;  and  in  the  case  of  a  confession  before  a  magistrate  or  other  person 
unless  it  bi  shewn  affirmatively  on  the  p»rt  of  the  prosecution  that  it  was  made 
without  the  defendant  being  Induced  to  make  it  by  any  promise  of  favor,  or  by  , 
.u/i  menaces  or  undue  terror,  It  Is  not  admissible  in  evidence  against  him, 

A  confession  forcedlfcm  the  accused  by  the  flattery  of  hope  or  the  torture  of 
^f  ,  fear  comes  in  so  questionable  a  shape,  when  it  Is  to  be  considered  as  the    , 

11!  S'E7mTlimbeV^se.  2  Ua^ 
.  3tl  •'  K-  v'fildridge,  R.  ft  R.,  C.  C.  B.  440. "     ..  
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jSJ^to  if '"'"'"'' °°  "'""''•' •^"*'«P''«^«'^-  ''  -d  no  credit  should  be 

fegsion  therefore  was  not  Liven^n  e^denr  »^^"l''l  '•'''econ- 

alterw«rd«  It  turned  outThatT VarrU^n  was  aCjl, '""' '  *"**  "  ''^'^  X«*" 

If  it  be  said  to  the  defendant  that  it  will  hn  hana„  «.  „  , 

or  do  not  confess  ;  (2)  or  if  a  confeMira  be  Dror.,r„H  h'^'Tk  ^"^  *'''"  ""  ^^  ^° 
defendant  before  a  mgistUe  if  he  do  no?  iv««^  ^^^  *  ""^«t  to  take  the 
or  to  send  for  a  constat.  eC\hatpurDoL*  7*,  n^h?  !?''*''"='°7  •'•"^"""l  ^O) 
the  things  are,  and  I  will  be  favorab^^  tSy^u  • '^s,  or  ^^Vn^'  h  h"k'"*'  ^''«~ 
all  you  know;"  (said  by  the  surgeon  to  a  woman  8U8mrte7«r  '"'•*  *'^"^''  '"" 
"You  had  better  tell  where  yffi*  got  the  prZrtv  ■WtTop^  v  PT^Pl"®  '  '^>  ">"• 
and  not  suffer  for  all  of  thenT ^,8i  or  " TCuld  'I'-'v«'.  ^Z  '""^  *'^"'"" «P'"' 
told  at  flrst  ;'•  (9),  or,  ••  I  shoul^^  obLed  to  vn ,  if  "^  been  belter  if  you  had 
'  know  about  it : '  f  you  will  not  of  coui^we  IZ 1^°".  v  °""* '.«"  »«  ^^at  you 
be  best  for  you  if  yL  will  teThowT'TaXSed".' '("?>■  !,"';.",!;■  "''J!}' 
better  for  you  to  tell  the  truth,  and  not  a  lie  "or  1 19> '»  v\!,l'^:,  L}^  ™'8'"  ^^ 
truth  ;  it  may  be  better  for  yoi  ; "  ,  S  ?he  confe'JS<.i,Tr?^J  SS^ 

.n^KftCsT^r  rs«;S  •f:XlV'LZl7J''''^ !?« '^' ""'-  ■■ 

that,  you  may  go  to  the  devi  Lf  you  pW  "Zon  wLT^h^' J'°r'*  'i  y°"  «*^«  """ 
.  of  the  money  from  his  pocket,  and  said  that  was  aM  h«  h«rt ll  '^'"''*"'  ^'"'  P*"^ 
judges  held  that  the  evidence  was  inadmfiire  \ut  ' "  ""'•'""'^  °''  ">« 


,e^ca  fhX"  if'sr^s  *°noMr;h:r^°  irwrsff'^Hf  'i\'"«^--  °^' 

^uble,and  that  it  would  be  the  wiree  fS  her  "T«t,  p^^^ 

byher  to  the  constable  was  rejected  05)  I       "'''^'^^nt  thereupon  made 

A  statement,  made  to  a  constable,  after  he  hart  inw  lu^  ^„r-  j     .  .  '■ 

of  the  charge  against  him  and  thkt  he  nsfirf  n^t  o.  <^«f«?«'int  the  nature 
himself,  but  that  whatever  he  taightsS  woSd  hl^^k^n^^H"""^  to  criminate 
evidence  against  him,  was  heldWeaSLIsiK., 16)  '"'''"  ""^  "'^'^  «« 

oflts^a^iJg'C^SraS^^^^^^^^ 

ssrs/^  ar;iith4  s  irdS^  ^ "  -'f -"» 

but  he  held  out  no  induc^^ntUnSl^S  mllTcSsZ 'to^  t^ 


iilih!2?3"''  ^'^'  *•  ^-  Warringham,  2Den.  447;  Warwickshall's  case,  I 

(2)  i  East,  P.  C.  659. 

(3)  H.  V.  Thompson,  I  Leach  291, 

1?)  5:  v.SrfL^Si  *2|^''5  ■  «•  ^-  «--'  9-  *  Mar.  109. 

(6)  R.,  V.  Kingston.  4  C.  *T.  387 

(7)  R.  V.  Dunn,  4  C  ifCbtS. 
m  R.  V.  Thomas,  6  G.  4  P.  353  -  ' 
r  (01  fl.  V.  Walkley,  6  C  4  P.  175. 

<y)S-^-Partriag^7C.4P.!i51. 

1  R-  V.  WarringBim,  tupra.  ,      -  :        . 

2  R*v.Bate,  irCox*68«. 

u    n  *•  ?^°"V  '  ^-  ^  O.  147 ;  SOX.  J.  (M.  O  \  126 
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that  this  second  confession  was  so  connected  with  the  promise  held  out  by  B., 
as  to  be  also  inadmissible.  (1)  '  -       , 

Wjiere  a  prisoner  was  told  by  A.,  a  constable  at  10  A.jM..  that  it  would  be 
bettS  for  him  to  t^Il  the  truth  an  admission  by  the  prisoner  to  ,B  ,  another 
constable,  after  6  P.M.  of  the  same  day  was  not  allowed  to  be  g.veinn  evidence, 
although  B.  had,  before  the  prisoner  jng.le  the  admission  ca«l'oned  h'm  not  to 
say  anything  to  criminate  himself  for  that  anything  he  would  say  would  there-  ^ 
aftercome  in  evidence  against  him.  (2)  This  decision,  pfod^eded  upon  the 
ground  that  the  caution^  given  by  B..  the  »ecwid,con!,table  nj-gW  n"^«  ^ad 
the  effect  of  removing  the  expectation  which  might  Jiave  been  raised  by  the 
language  of  the  first  constablif,  A-  *  ,' 

A  confession  made  wHh  a  view,  and  under  a  hope,  of  being-thereby  permitted 
to  turn  Queen's  evidence,  or  of  obtaining  a  pardon  or  reward  has  been  held 
inadiissible.  (3)  And  this  i«  cleariy  so  where  such  hope  is  he-«asoiiable 
result  of  a  communication  from,  or  the  concjuct  of  a  person  in  authority.  (4) 

To  exclude  akidence  of  a  confession  made  undef  the  influence  of  a  promise  or 
threat  the  prfmise  or  threat  must  be  of  a  descrfptionvwhich  may  be  presumed 
to  have  such  an  effect  on  the  mind  of  the  prisoner  as  ^ftinduce  him  to  confess ; 
and  therefore  an  exhortation,  adro«niti(>n,  promise  or  threat  proceeding,  at  a 
'  prbr  time,  frem  some  one  not  concerned  in.the.aPP«-fh«»f«°' PJ^s^f^''^"  °^ 
Moniination  of  the  prisoner,  but  interfering  WithSut  authority,  will  not  bfe  suffl- 
cient  to  render  a  cpnfesSion  inadmissible.  (5)  » 

It  was  stated  in' one  case  io  be  »he  opinion  df  the  judges  thst  evidence  of-any 
confession  is  receivable,  unless  there  has  bieen  some  indupemepl  he  d  out  by 
some  person,  who  has  anthority.  and  that  if  a  person  ^ho  as  no  «u  hor>  y  ho  ds 
out  to  the  accused  parfc  an  inducement  to^confess,  this  will  not  excljfd.' the 
confession  made  to  that  party.  (6)  But  where  such  a  person,  held  out  an 
indSment  to  a  defendant^n  the  'presence  "L^h*  *;jf^  °^''i«  ff  ^^^1  if, 
the  lirosecutor's  wife  expressed  no  dissent  t*  th6  '"^"^f ««"««''«"  °"'''' ^^^^^ 
held  that  evidence  of  a  confession  th6nj°<\de  by  the  a^endant,^^ 
receivable  (7i.  And  where  the  ^irisoner  Was  taWI>»  by  the  consta*^  to  an  Inn 
Tndlhe  Innkeeper,  in  the  constable's  hearing,  hjld  out  an  inducement  to  him 
?o  confess -and  »he  prisoner.  In  the  couple's  Ifearing,  made  a  confession  to 
the  Ceper.  which  th^  constable  ww  dk,}^\6  prqye,  Alderson.  B.  thought 
the  evidence  inadmissible.  (8)  •  ^>  ■    J.  ifjl^   • 

Wbere  Aone  of  two  defendants  chargfed  |^ftgny  said  to  B.  the  other 
defendant  -in  the  presence  oi^  C,  a  cpnstftTJliPWifxO.,  the  o*rn^r  of  the 
proKy-"you  haS  *etter  tell  Mr  C.  tb«  trufh;f»rf«.er  G.  nor  D  saying 
anySng,  a  confession  made  thereupon,  by  B.,  was  heW  admissible,  (9| 

Where  a  cirl  beinu  arrested'for  the  muriler,.  of  her  child  was  left  by  the 
co^table  in  Sc3y  of  a  woman  who  toUi  W^e  had  better  tell  the  truth 
ont  would  be  upon  her,  and  the  man  vould  go  tree;  upon  which  she  made  a 
confelsion  it  was  held  ly  P»rke,  J.,  and.Taunton;  J.,  ^fftt.this  confession  was 

•i  ^         1. — -»— 


■t 


(1)  R.  V.  Rae,  13  Cox,  209?* 

(2)  R.  V.  Doherty  13  Cox  23,  24. 

!J1  R  v"  Gmi\'n  cot  S-  Bee  R.  v..  Bailey.  Vb^fjc.  B^^a  ;■  R.  v.  Boswell. 

^•,?,Tv'row..  R.  *  h.  153 ;  R.  v- Har(wi6k  t'Hil.  «v^*^^^^^  v.  (*i(,bon,,^. 
1  C  A  P  97 ;  R.  V.  Tyler,  I  C  4  P.  129  ;  R.  v.  Cle^,  4  0.  A  P.  2%\. 

1?}  I  "'^;'85fe'7^C.*A''p' m;  R.  v.^  tfwett.  C^  Mar.  5S4    R.  v. 
Gameifl'DVa^Tc.  *  K.  m  ,  l6  L.  J.  (M.  C.)};  Jl,v.  Luckhurst,  IW 

'*?8i  R.^^: Pffii} '?C.  A  P.  302.    I8ie  R.  V.  8la*^hter,  4  a> P.  544;  H.V 

.^'r'J^^j&fic.42:30L...;i.O.tU4:  _'         J 


EVIDENCE  OF  CONFESSION  OR  ADMISSION.  5^7^ 

nof  feceiyatole,a8  it  was  iMde  in  consequence  of  an  inducement  heid'out  to  tha 
prisoner  toy  a  person  who  had  her  in  custody.  ( I ,  ^•^""-"i  nwu  oui  lo  the 

A  .a  woman  in  custody  on  a  charge  of  murder  was  placed  in  a  room  alonP 
w.thB:,  a  "searcher  "of  female  prisoners,  having  no  o  herdu  "es  or  auuS 
in  the  gaol  except  that  of  searchmg.  Whilst  the  search  waTCi  ig  made  a  m  d 
to  B.,  "If  I  tell  tl^  truth  shoU  I  be  hung?"  lo  which  Ban^swered" No  ■' 
nonsense  ;  you  will  not  be  hunf "  It  was  held  that  a  stetemaniSe  bv  A.  to- 
B..  immediately  afterwards  was^^ot  admissible.  (2)  "w"  JUttue.oy  a.  lo 

Confessionsflbtained  froma  servant  throifgh  hopes  held  out  and  threats  madebv 
the  m^e  or  by  the  retaltom  and  neUfhborsof  her  mAsler  and  prosecuYor  6V  hv  the 
wife  or  relations  or- neighbors  of  aify  one  of  several  person*  who  are  in  „atner 
ship,  the  offence  being  committed Jigainst  the  partnership  concern  hau^  been 
held  by  all  the  judges  to  be  inadmissible.  (3)  But  this  does  not  .rhhiv  ^n  n 
■f  case  wfiere  the  charge  against  the  servant  hjs  no  rela  ton  tl  S  SrL  o? 
-rnafnl'orSlT/,  "'^^-^y'-  ^ori„sta..e,acas«  o, LV^SZ 

*'^,    The  inducement  must  refer  to  a  temporal  benefit.    Hopes  which  a.e  referable " 
to  a  future  state  merely  are  not  within  the  principle  which  ronde?/a  confession 
obtained  by  improper  iliCuence  inadmissible.  (5)  i-oiubssmn 

Thus  where  a  prisoner,  under  fourteen  years  of  age  was,  arreted  on  «  r-ha^m 
of  murder  and  was  spoken  to  by  a  mart  who  waV  present  al  the  ?fnie  of  t^e 
arrest,  as  follows  ;  "  Now,  kwepl  down.  1  am  going  to  ask  you  a  ve"  v  seriou^ 
questioh,  and  1  hope  you  will  tell  me  the  truth  in  thepresenceof  the  A  milTly"    ^ 
and  the  prisoner,  in  consequence,  made  a  slaleraent,  it  was  held  admissllfte  (6) 

f.  ^'?*^^^  dafentlanl  bemg  in  custody  charged  with  setting  lire  to  her  Wstat.. 
farm.huilding.w«sspoiiento  by  her  jjmasler's  marrjod  daughter  as  Mot^ 

truth  whether  you  Adit  or  no."  and  the  deftmdanl  replied,  <  I  am  innocent  " 
whereupon  her  questioner  said  "  Don't  run  your  soul  itavo  more  sin  buL  t^n  tho 
truth  ;  "  it  was  held-\hat  a  confession  ihere^on  made  w«|#dmissible  [tT 

-       The  olgect  of  the  rule  relating  to  the  exclusion  of  m.uions  is  to  .xdude 
all  confessions  which  may  have  been  protnireA.  by  the  prisoner  LiL  l.i  ,! 

which  he  irtlly  never  committed.  (^)  \\    *      <«n  wie^v  o, 

The  proper  question  to  be  deiermiued.  therefore,  i9  \\MHA*  the  iHaucement 
h«9d  out  to.the  prisoner  was  calculated  to  maKehUv.vvXtlWauun  rion^^ 
IfnotitwiUbeadmiissible.  Th«v^^^^^M4»y«»,^  uM  of  Twi  ne,s  wiS 
^K^".  ^l  'l'^  conve.*!.^  wheth^Avi  Vm  bettw  confers,  md Uie^^'Snrtft^^Xl 
thai  he  had 'better  not  -inxtW  m  hi  u\uhl  »!tj  whal  ha  M  to  "at  t^^C 
for  It  should  go  no  f\vnh«.  •  »Vatemeut  lUmpl«  m<u1e  ifL  pnU„'i  ^™^ 
Jieldaami88A|»(r(V^  ,\ud  whwv  a  priloiiei  wastakou  tefure  l\mn\m»  ^l 
chargeof  foJPy  av\a  ih»  pi.)secutor  said  .«  «,.  i>H.o1^V»S,g  tLli? 

sttttemeftt  was  "held  roveivablv  U(  <»%Hleut>«  (I 


-t 


1.     -' 


^*" 


Vf 


I 


prison*  ||ad»  a  ?tate*rtmit,  this 
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-  (l).Q.v.  Enoch,  4  0.  «l^  M». 

(2)  R  y.  Wlndscgp,  If  ir  361 

(3),fi.;v.  Wirringhain.  «  l>en 
Upchurdh,  I  Mood.  C.  G^X 

(4)  B.  V.  Moore,  t  t>en.  mV  «I  LJ 

(5|    I.  V.  Gilham,  R.  «  l|.,  U  Q,  m 
.  (6>H ■v.WUd.lMood.U.C.B* 

(7)  H:*.  SlfiMin  ^ 

(8|  Per  Update 

(9)  Pe/<lftii<i^ 

(iOi  R.  v;t*ottn% )  41 A  Ywu^ 

(MlR.v.tWtart^l^y^^ 
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CEIMINAIi  CODE  Ot  CANADA. 


11 


re  the  Magistrate  after  the  examination  of  the  witnesses  said  to  llie  pri- 

"  Be  sure  you  say  nothing  but  the  truth,  or  it  will  b«  taicen  against  yuu, 

ly  t)e  given  itt  evidence  against  you  at  year  trial^"  the  prisoner's  state- 

roc    KoM    aHlTtlQCihlA      t\\ 


Where  the  Magistrate  after  the  examination  of  the  witnesses  said  to  the  pri- 

"  " -nii.i„^  Kiit  fko  fi-ii«h    nrilnrili  ha  tnken  nsraiiist  V 

and  may  --  „ 

ment  was  held  admissible.  ( I ) 

Where  ooe  of  the  prisoner's  employers  h«»'ii»g  called  t^  priwMwr  up  into  his 
private  room  said,  "  I  think  it  right  thdt  I  ^»uld  tel!  you  that  Desides  bem^'  in 
the  presence  of  my  brother  and  myself  you  as"*  in  the  presence  of  mo  pf>^ 
officers  ;  and  I  should  advise  you  that  to  any  queetions  that  may  he  pitf  tr,  ym 
you  will  answer  trut^ally ,  so  that  if  you  have  eommilled  AfimU  you  man  mul  acta 
to  il  bu  staling  whai  u  untrue,"  and  having  shewn  him  a  i«tter  which  he  denien 
having  written,  added  :  "  Take  care,  we  khowsfflore  than  y«»  think  we  know,' 
and  the  prisoner  thereupon  made  a  confession,  it  was  h«W  awt  such  confession 
was  admissible.  (2) 


So  where  the  mother  of  a  little  boy  in  custody  on  a  liImiiiiI  «torgesatd,to 
him  and  another  little  boy  also  in  custody  on  the  same  cbiirg*.  in  the  presence 
of  the  latteF's  mother  atidmt  the  policeman,  "  you  had  better,  <m  good  boys,  tell 
the  truth  "  whereupon  both  l)oys  confe«»ed,  it  wlk  held  that  the  confession  was 
clearly  admissible.  ;3>  In  this  case,  as  well  as  in  R.  v.  Jarvis  lupra,  the  indu- 
cements  (appear  to  amount  merely  to  a  moral  fflchortation,  anct  not  to  refer  to  a 
temporal  benefit. 

It  was  ifl  a  recipt  case  held  by  A'.  L.  Smitti,  i.,  althoflgb  »  person  wlio  is 
suspected  of  a  crime  may,  before  he  is  cterge**  or  is  in  custody  ue  asked  what 
be  has  to  aay  in  answer  lo  or  explanation  of  the  matter,  yet  after  he  is  in 
custody  the  police  have  no  rigb'  Mask  aim  questions  and  an  admission  or 
confession  obtained  in  that  way  is  eaadmissible  m  «vidence.  (4) 

Where  a  prisoner  is  willing  to  make  a  sUtwneitt .  *  the  magistrate's  dut}  to 
receive  it  but  before  doing  «o,  he  ought  to  get  nH  Mrtirely  of  any  impre^ion  that 
may  have  been  on  the  prisoner's  mind  that  tlje  slutament  may  he  used  for  bis 
own  benefit,  and  to  tell  him,  as  provided  by  Article  591,  onte,  that  what  he 
thinks  lit  to  say  will  be  taken  down,  and  m|y  be  used  against  him  on  his  tr»l. 

A  letter  given  by  a  prisonet  to  the  gaoler  to  put  into  the  post,  is  evidence 
against  him  (5)  Rut  where  the  prosecution  tenders*  m  evidence,  a  letler 
written  by  the  prisoner,  while  in  custody,  to  his  wile  tod  givwi  oy  him  to  a 
constable  for  the  purpose  of  being  posted,  UwMjensUble  inswead  of  j/Ming  liavffli? 
detained  it,  Kelly«  C.  B,  refused  to  admit  it,  on  Um  groand,  apparently  that 
the  letter  in  reality,  belonged  to  the  wife,  who  could  aot  tow  been  called  upon 
to  produce  i'.  had  it  reached  her  hands  as  intended  hy  Ae  prisoner  [b\ 
Such  a  letter  Arould  still  be  protected,  although  a  •»(«  ».»o*  a  cqwpetent 
wttness,  under  section  of  the  Canada  Bvidenoe  Act  lt|2  for  that  section 
aontains  a  proviso  declariitg  that,  "  no  wife  shall  be  ooy^it  to  diKlose  any 
communication  made  to  h*r  by  her  husband  during  their  loamage  4 

When  the  prisoner  has  been  duly  cautioned  by  the  Magistrate,  in  purmp&c» 
of  article  591 ,  anything  said  by  him,  thereupdn,  is  admissible  in  evidence  ajMMt 
him  00  his  trial,  although  at  some  time  previous  to  such  caution  by  the  M««» 
Irate,  there  may  have  been  a  promise  or  threat  held  out  to  him  to  induce  Inm  m 
■inifliiiii  i7\ 


i 


Where  a  prisoner  was  indicted  in  Quebec,  for  arson,  it  was  held  that  his 


)  fi.  v.  Holmes,  I  C.  &  K.  248. 
J2)  H.  V.  Jarvis,  L.  R.  1  C.  G.  R ,  ^  ; 
\3)  H.  V.  Reeve,  L.  R..  I  G.G.ft,362; 

(4)  R.  V.  UaTin,  16  Cox,  656. 

(5)  R.  V.  DorrTngton.  2  C.  A  P.  418. 

(6)  H.  V.  Pamenter,  I'i  Cox,  177. 
(7^R.  V.  Bat«,  II  Cojt,  686.       . 
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deposition  taken  on  oath  at  a  previous  enquirv  I.eforp  t!i»  i.-in.  ^        •    ■ 
mto  the  cause  of  the  Are,  was'admissible  as  e'^ideS  Against' h!^^^^ 

By  the  Cdnada  Evidence  Act  t893,  it  is"  now  nrovirfpH  ti.„t  .,  w 
be  excused  from  answering  any  que'stion  "S  U,e  louS  ,  if  ['h'^'"""  '^f 
such  question  may  tend  to  criminate  him  (,'iV  "■."""•I  '''at  th»  answer  to 
.  eviden^ce  so  given  Jhall  be  usenr":ceiv  ble'  ^'eiidinclSn'sr.? T  '''''  "° 
any  criminal  proceeding  thereafter  instituted  against  him  other  ?h„'^'''*'° '" 
secution  for  perjury  in  giving  such  evidence."      **""*'  """»  "'"^"^  '^an  a  pro- 

What  a  prisoner  has  been  overheard  to  sav  to  annihor  nr  t„  k"       „  ■ 
admissible  though  it  is  a  species  of  eviden^^o  be  aS  on  wiS/h'?T''^ 
as  being  liable  to  be  unintentionally  misrepresents!  by  the  wknes^esri 

In  all  cases,  the  whole,  confession  should  be  nroved     Cnr  u  ;.  „      ^4/        * 
that  the  whole  of  the  account  which  the  paKhes  'otltXnJ  .f'*^'"'?^  '""i"' 
taicen  together  ;.<^,jd  his  admission  of  a  facrd^sadvL^^fimf,^  ?°"i^'!.*^ 
not  be  received  without  receiving  at  the  Mme  time  h^^^lnnf  **  ''™^eff  shall  ^ 
sertion  of  a  fact  favorable  to  hhn.  (3)  ^  Contemporaneous  ^as-  ' 

A  man's  confession  is  only  evidencp  nffninef  ht„y„^>r      j 
tfccoraplices;  (4j  unless  the^onfessjon  Ton?  Se  fn  the  ^  Z^"'"'.'  'j.'^    " 
accomplices,  and  when  the  prisoners  were  not  Kre  a  Mflli?,^,'"'"'  "'J'^'' 
case  it  would  be  evidence,  although  of  douLjJii  vjfue  a^aiS  tll^*'' '"  '^^^'='' 
and  that  even  although  the  accorSplices  made  ilo  obsoVvE  ujon  it.TsT.P''"''' 

If  r.owever,  two  prisoners  were  before  a  Maeistrate  at  tha  .i^o  „  u 
confession  was  made  by  one  of  them  chareinff  t ffe  n^hlt  iu        ^"^®  ^''^"  *■¥ 
latter  did  not  deny  the  charge  woulUnotSfr  the  -w'  ^^  "«'?/a<=t  that  t% 
bin.  ;although  if  L  himself^nZ  own  stSent^efoShrM  "^."'"^ 

express  reference  to  the  confession  of  hU  feihow  nwl,^  Magistrate  made  an 
have  the  effect  of  ..ndering  thSnfeS  SrsSTalatstTr  ",^6?  ™'''' 

evfdt?rg|l£'a'^r  i^ii^tJJ°fo?afsiX  ^.?  '^  ^00, 

and  the  majority  of  the  judges  were  of  onfnlAn?h»ftif-^"*??  '"  his  self-murder ; 
be  sufficient  to  conv*^  aUh'mgh  the  Eonv  nf  t^''''^'""^^°"''^  °'''^««"" 
would  not  unless  be  corroborated  by  other  eWdeace  S  Thu""^"""'  '-^  ''^'"»- 
ment  of  the  geno^l  rule  that  a  mnni /«^fio5       •'  '  ^"'^  °*^° '»  «<> 'nfringe- 

accomplice^oraTJu^compSisSssff^^^^  "v""  ''"'^«"<=«  against  his 
anda  Wdeclaratl^nZdel^ra^rsofwlm  if  «nvl^  ^•^"°^^' 

a  witness,  is  admUsible  as  ^videXSe  tto  deS  7^h«^V'*"''^''•''^*^ 
suhj^t  jf  the  charg^  and  th,  cause  of  the^U^Uifs^J^ecl  ^ti^'k^li^  dl£ 

(4)  I  'aXf-  9 "^."^ *S?  Sl"««°'«  Case,  I  Brod.  *«;  294 

(5|  I  Phil  Bv.  400.' 

S"-X;Tmcker,  lft8t,P.C.354. 
1»)  Ry  WatMD,  J  Stark,' 140. 


i. 


1 


18  ;  R.  v. 


iii 


■  0, "' 


-  -^  "^'^f^A-M^ 


:    ■-.  «" 


1  r/t.MfidtiMt  4»' 


<.  ' 


■1.T 


560 


CRIMINAL  CODE  O^  CANADA. 
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2   Every  witness  called  by  the  accusedwho  testifies  to  any  fact 
relevant  to  the  case  shall  bo  hoard,  and  hi>>depo8ition  shall  be  taken 
in  the  same  manner  as  the  depositions  of  thV  witbessos  for  the  pro- 
A'secution. 

Under  this  Article  the  Magistrate  is  obliged  to  take,  at  the  preliminary  inves- 
tigation, ttie  examinations"  of  the  prisoner's  witnesses  as  well  as  those  of  the 
witnesses  for  the  prosecution.        .     .  j.  ■    ,    '' 

Mr  Greaves  in  his  report  to  the  Lord  Chanceller  of  England,  upon  Criminal 
Procedure  criticised  the  law  as  it  stood,  at  that  tipe,  (1855),  with  regard  to  the 
dwcrea'on  of  the  justices  to  examine  witnesses  for  the  pAsoner,  and  strongly 
expressed  himself  in  favor  of  Magistrates  being  compelled  to  take  the  examma- 
tions  of  witnesses  tendered  for  the  defendant.  In  the  course  of  his  remarks 
upon  the  subject,  he  says  : 

"  It  is  difficult  to  imagine  a  greater  act  of  injustice  than  that  a  man  should 
be  committed  or  bound  over  in  a  case  where  he  has  evidence  so  clear  and 
conclusive  that  no  person  can  for  a  moment  doubt  his  innocence.  And,  it  not 
unfrequently  happens  that,  whilst  an  innocent  man  is  unjustly  imprisoned,  tlie 
guilty  is  dfTorded  an  opportunity  of  escaping. 

"  The  following  is  an  instance  of  both  these  inconveniences  : 

"  A  nerson  of  tho  name  of  Yarmoiilh  was  Shot  and  rohlied,  Imt  liuuonid  suiuo 
months  before  he  died.  Dowen  was  taken  before  the  Magistra.tes,  as  the 
Dernetrator  of  the  crime  and,  in  his  defence  olfered  to  call  sundry  wilnHSs.ig  tq 
prove  an  alibi.  The  Magistrates,  however,  declined  to  examine  them  and 
committed  him  to  gaol.  There  he  lay  till  ftfter  ^"•''"''"th's  death  ;  which  .lid 
not  occur  till  after  one  or  two  Assizes.  He  was  then  tried  for  the  munlcr ,  and 
his  wilnpsses  gave  so  clear  an  account  of  where  he  was  at  the  timo  of  ilic 
murder  that,  after  some  only  of  them  had  been  exagiined,  the  judge  slopped 
'  the  case  and  directed  an  aciiuitUl.  The  same  witnesses  also  gave  evidence  as 
to  the  person  who  really  committed  the  murder  which  if  jt  had  been  taken  by 
the  Magistrates,  might  have  led  to  lis  nnpreliension  The  delay,  liow.ver, 
which  took  place  had  rnabNl  hilh  te  Itiau)  l|io  country  ;  and  the  result  was 
that  the  guilty  escaped,  and  the  innocent  lay  in  gaol  for  months.  ( I ) 

"  Acain  if  the  defense  of  the  prisoner  be  false,  it  Is  essential  to  the  ends  of 
iustice  that  the  witnesses  for  hiin  should  havd  been  examined  before  the  Ma- 
Bi8trates,and  their  evidence  reduced  into  writing.  If  this  has  been  done  lie 
Srosecutir  may,  before  the  trial,  invBstiaate  the  accuracy  ql  their  statements, 
nnd  to  nrei  ared  at  Uie  trial,  to  obiilradtcf  Ihera.  if  false,  or,  at  all  events  a 
comp^rH  bTweenfte  stA^me.itiilado  l^^lbre  the  Juslicps  and  lliose  in  Cni.rl 
mifatford  ft  means  of  losing  the  truthfulness  of  the  witnesses  Bui  i  the 
witnesses  hav^  tiot  been  8o  examined,  the  case  they  come,  to  prove  generalijf  s 
unknpwtt  to  th«  prosecutor,  and  ho  jias  no  mean*  of  meeting  or,,  even  fdlty 
testing  its  accuracy 

•■  A  prisoner  was  indicted  for  stealing  watches  at  Cheltenham,  When  he  was 
before  the  Magistrates  he  proposed  to  call  a  number  of  wilneBses  IVom  Londbn^ 
This  was  not  lllowed.  iind  he  was  oommilled  (In  the  trial  thoB«  witnesses  ware 
examined,  and  their  evidence.  If  true,  proved  that  the  priboner.  ul  ho  luiie  Uio 
watcdi  s  ivers  stolen,  was  dining  at  a  house  It^  London,  keeping  the  wedding 
day  0  Loccupe.  Nothing  w"as  known,  at  the  trial,  on  the  part  df  the  prose, 
cution  as  to  aiA^f  the  witnesses  oi-  the  house  meintioned.  The  resu  I  was  th« 
u""delence,BSccee.ie.l;  and  shortly  alXorwards  jl  was  ascert^m.-d  Iha  the 
iJhob  story  was  a  fabrication,  there  not  even  being  any  such  hou8«r  in  existence, 

"  Nothing  can  more'  clearW  ahiiw  the  kdvamaie  prisoners  obtain,  u.  cases 
where  lliQir  dofenpjs  are  fabrf?ated,  from  their  wUnbsses  not  having  l>een  cm- 

T         ,11  '  "     '"I  J         li',  1  ..  '  '  '  ~. 

(I)  See  anearly  almHa^case'sl^d  by  Mr.  GriJnn.ln  8  Rep.R.C.  I.  C.\>.\\t 
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mined,  than  thd  fact  that  the  most  nc-nto  .,..!■, 
their  clients  to  reserve  ihS^ <i7Z^eXVlZ'L'Zf/'  ^'TK''^''^ 

defeJi^ry^"anr£[i^ps 

Ordinarily  there  is  little  time  ^HuTh  ?urDos^  K/?hf  ""^^  "'"'''  P"''P°»««- 

the  Justices,  and  generally  the  evidence  givriifop«M,„r  ^""""""""a  i.efore 

for  the  Brst  Ume  to  the  prisoner  and  an  aniw  J  If  '^"'•'"'^^  ''  presented 

soch  answer  is  not  then  giverthepZnerThUr"'^;;''*!^^^^^^  '°  ^  •  but  if 

between  then  and  the  trill,  With  a  K^wledi^  of  Th"*^'  '"'^^  «"  '''^  ""^e 
get  up  any  defence  he  can.  Knowledge  of  the  case  against  him,  to 


'  It  is^also  by  ifo  means  uncommon  that  a 


defence  before  the  JusHcesTandZtKco^C^^^^  "  ^^Tl '°  '"""^^^ne 
to  pnnent  him  frojn  adopting  aUherSffc-^lSr'''"'''''  "T  '^  ""'^ing 
however,  his  witriessess  were  ex3i,.p7i  LEf  f.  /M^nm  on  his  trial.  If 
fill,  on  the  trial,  by  thatSn'ra"  .Ts  IS  '"  'Hl'^"'''  '"'  ™"«'  »^«nd  or 
plainly  lead  to  its  UIJ^ellevBd''        ^^''"n'iml>  mi  up  another  would 

held  the  .Mice*^shan,  if  upSHhe  whoir^  A'e'wSU'":'  ^'"l- 
^plniou  that,  no  auffleieit  casTis  mftd«  n.  f  <1  ' "!  .  J^*"^  ^"^  *"^ 
Ma  trial,  discharM  him  anTin^S?h  .„i  *^  P"*  ^''^  accused  upon 
[  resect  of  th^chrrgetalT  S:oml7oinnirXZT  ''''^  • 
boand  over  to  p&cut^  under  the  proviaions  n«t?  i!  •  ^™''°  '" 
tained.    RS.C.;  o.  174,  s.  t8  P'^^'sions  next  hereinafter  con- 

Whpn  witnesses  are  produced  and  examined  nn  f  hp  nnm  nr.i.       • 
seems  to  he  this,    ff  t|,e  prisoner's  witi  es^«  IL  I  !!'"'"^edjyr  tho  Magi.sirato 

withgut  actually  contr-^icitingXeesiSonToain^^^^^^^^ 

tends  merely  to  tmlatmlm  faulg  nrnv.wl  i!,  1,.        ,'"  "i^*"*  'T  tho  prosecution, 

shew  tile  prlsonersnam^e    LoJwn    I    .    ITr    "'.'' '""•««> '""I  '"  "-us 

accuMd  a  defence  wLch  would  Uderan^ffpthlp'^'  ""'  Z  '"-■'""'"'  "'" 
wry.  9utif  the  pMioher's  witnesses  rn^^rU^^^h"^  proceedings  unnnces- 
in  material  points,  hb  case  w6U  d  tlfpn  hTl^f  ^°^^  ^°^  "'"  prosecution, 
.scertain  an8  decide  .i^^^ ^'I.^^^^^Z^J^X  ^h^^J^,;  ^"^^  " 

Mice  discharges  the  ^oZ:i7ndiV;:ZTZi,TnT^^^ 
deares  to  prefir  an  indictmant  r««rw.,.fKw!.7i,  P™ti   "  «  "*'  charge 

«q«iretheVBtice^r„yrnr^  X  XaJ^^  ""'  ^^ 

comraittad  him,  and  the  iuS^^ershU!  dJi  w1i^\k    ^  J""^'*;®  ^ 

|i)For»ormU.-teep.  573.pflri  ■         '''.'  ..  M 
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prefer  and  prosecute  such  «|  indictment,  or  if  tl^e  Grand  Jury  dcrnot 
find  a  true  bill,  or  if  the  accused  is  notftonvicted  upon  the  indictmcik 
80  preferred,  the  prosecutor  shali,  ff  tl^,e  Court  so  direct,  pa^  to  ,(he\ 
accused  person  his  costs,  inchiding  the  costs  of  his  appearance  on  the  ^^ 
preliminary  inquiry.  / 

4   The  Court  before  \Hiich  the  indictment  is  to  be  tried  or  a  jjadge 

thereof  may  in  its  or  hi?  discretion  order  that  the  prosecutor!  shall 

not  be  oermitted  to  prefer  mf  such  indictment  until  he  has  given 

"^seQurityfbr  sncfi  costs  to  the  satisfaction  of  such  Court  orgudgQ. 

E.SC.,  c.  174,8.80.'       4  *        .    4 

S06.  coBim^ifiin  for  trial.— If  a  justice'  holding  a  preliminary 
inquiry  thinks  thfet  the  evidence  is  sufficient  to  put  the  accused  on      . 
his  trial  he  shall  commit  him  for  trial  by  a  warrant  of  commitment,    , 
whickmay  be  in  the  fobm  V  in  schkdulb  one  hereto,  (1)  or  to  the 
like  Meet.    E.S.C.,  c.  174,  s.  73. 

5»7.  copi*.  of  depo.Mioii..— Every  one  who  has  been  committed 
for  trial,  whether  he  i.s  bailed  or  not,  may  be^entilled  at  *ny  ^ime 
before  the  trial  to  have  copies  of  the  depositions,  and  of  his  own 
statement,  if  any,  from  the  officer  who  lias  custody  thoreof  on 
payment  of  a  reasonable  sum  not  exceeding  five  cents  for  each  folio 
of  one  hundred  words.    E.S.C.,  c.  174,  s.  74. 

S9f4.  ««K>o«iil»a»eo  to  prMoonte  or  Blve  evldepee.— When  any  one 
is  committed  for  trial  the  justice  holding  the  prejiminary  inquiry 
*  may  bind  over  to  prosecute  some  person  willing  to  be  so  bound^  and 
bind  over  every  witness  whose  deposition  has  been  taken,  and  whose 
evidence  in  hi^  opinion  is  material,  to  give  evidence  at  the  court 
before  which  the  accused  is  to  be  indicted.  /^  • 

2  Every  recognizance  so  entered  into  shall  specify  tile  name  owl 
surname  of  the  person  entering  into  it,  his  occupation  or  profession 
if  any  the  place  of  his  residence  and  the  name  and  number  if  aftiyot 
any  'street  in  which  it  may  be,  an4  whether  he  is  owner  or  tenant 
thereof  or  a  lodger  therein. 

3.  Such  recogniamce  may  be  either  «t  the  foot  of  the  depoation 
or  serrate  therefrom,  and  may  be  in  the  '<>«>' W,^  or  Y  in  sciM- 
DHL.  ON.  hereto,  (2)  or  to  the  like  effect,  and  s^all  be  acknowledgj 
by  the  person  entering  into  the  same,  and  bt  subscribed  by  thejuetice 
or  one  of  the  justices  before  whom  it  is  acknowledged. 

4  BTery  sach  recognisance  shall  bind  the  person  entering  into  it 
to  pro^mite  or  give  evidence  (both  or  either  as  the  case  may  be), 
betbre  she  court  by  which  the  accused  shall  be  tried.  , 

5  All  such  recognianoes  and  all  other  recogniainces  taken  under 
this  Act  shall  be  liable  to  be  esfirwated  in  the  same  raanu«r  as  any 
forfeits  recognisance  to  api»ar  is  by  law  liable  to  be  esti^atedjr 

,  J)  For  Form  V.  see  p.  574,  po«t 

(i)  Par  garma  W,  X,  and  Y,  BW  PP  ^^*  ""^  "?i  P"**  • 
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^"S^^^^^S??'  P-^  ^^-eto  was  bouad  to 
bir^ErSf^^^^S-^^^^ive  evident 

arre^tofBUchpe'rson  ;  and  if  such  Sn  ^^  '^^ 

,  wise  be  defeated,  may  commit  snoh  nAhcl,rL    J.^^  ^o«'d  other- 

,  at,  which  he  is  bound  by  SrecoLwT«.  P'"'^°  """'  ^'^^  t'^^^ 

>the  meantime  he  princes  sSnT'^til'  'Ztl^''''''  ""'^^^ 

W,.d  shall  be  entitled,  on  demand  to  rece'U  a  cLyJf  fhr".  '" 

nation  upon  which  th,  warrant  for  his  arrest  was ?&     48^  v" 

90II*  Witness  refttslnff  to  Ka  KA„n^  a  •. 

fuses  to  enter  into  or  acknowlSJrrnlZr-^'^'^""^  ^*>«  ''«- 
may  be  committed  by  the^uS  hoidin.^hf'''^'"''"^'^'^^!'^^'^^^ 

in  the  FORM  Mn  scHSomloNB  hereto  rf  n^^'",^^       ^^^  ^'"'•^°' 

prison  for  the  place  where  til  tS^^^  o  LI  ^  l"""  ^*^"''  *«  **«« 

until  after  the  trial,  or  u.Uil  the  witne^  Ini^.^^'  *^'?  *«  ^  J^^P* 

"zancea8afoite8aidl^foreaius?.>7nfi*^   °    '^\'"^?  '*"^*'  "  '^cogni- 

the  place  whe^  th.  S;^^  ^VrfdeS  Kf  f '°'  ^h" 
18  afterwards  discbacijed afay  iustire  h«^in  u   •       ]'*®  "reused 

order  any  such  witnis  t^  bf  diSar^^^^^^^  .junsdiction  may 

in  the  FORM  A  A  in  the  SAm  scheS  %^  ^^''  ^^'""^  ""''7  ^e 
Rf  C,  c.  m,  8s.  78  Ww  ^^'  ^^  '''■  ^  *^°  ^[i^^  *t- 

astS^LmTbe^'fK-Tht^m:^ 

to  the  clerk  ;?  otht7proX  oZr  of  dl?-  "T^^^u  ^'^««™itted' 
is  to  be  tri«d,  that  is  to  iy  thf  infofil  ^^  ^^  "^^l"*"  '•*"  *««"««d 
ofthowitnw^eg  tlw^ffiftLri^^K  "'?  '^  *"^'  '**«  depositions 
and  all  recSaiSe  enter^^  *•>«  ^«"^' 

bofo.  a  coroner  i?ryrh'trb^er.en1l2jS"^- 

before  which  the  trial  is  to  take  pl«»ce     RSC    c  ??4'8  77 

for  mrroTan  fit  ^e^™  oSer^  W°r  ^""'^^'^  ^  imprisonWent 
with  death,  or  aroS^uSdLp«V!rr'*^.K'  ^  "^"^  Puoi-habJe 
addnee<l  •«  i^tu       .9^  """er  Part  IV,  of  thw  A<5t,and  the  ftyi(tencp 

oats  but  3cS'"„oTi2'rh'  ^"i;*'"'  ^"*«""'*  "^  P"'  ^''^  «^^ 
, '    "''  "^^  ""^  '^'^""b  ^'Ch  *  otrong  presumption  of  guOt 


1 1)  For  Form  Z,  see  p.  b76, jmsI. 
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M  to  war.ant,hi9  committal  for  trial,  the  justice,  jointly  with  som^ 

^herllice,  'may  admit  the  accuBed  to  bail/Jipon  lus  Focarmg  a  ul 

producing  such  surety  or  sureties  as,  m  the  opinion  ot  the  two  is- 

SS  wSf  be  sufficient  to  ensure  his  appearance  at  the  time  and  place* 

wSri  whore  he  ought  to  be  tried  for  the  oflfence  ;  «nd  hereupon 

The  two  iusticesshdt  tike  the  recognizances  of  the  accused  and  his 

8uS  conditioned  fJr  his  appearance  at  the  time  and  place  of  trial, 

S I5t  he  wUUhen  surrendTand  take  his  trial  and  not  depart  the 

Surtwlhout  leave  •  and  in  any  case  in  which  lheoifence^ommitte.1 

rsus^cied  to  have'  been  coAmittcd  is  an  offence  punishable  by  un- 

DrisoiJraent  for  a  term  less  than  five  years  any  one  jUStico  before 

wh?Sn?he  accused  appears  may  admit  to  bail  in  manner  aforesiud, 

TndTuch  iu^tiror'Eces  Jy,  in  his  or  their  discretion,  reqmi. 

sJch  bail  to  justify  upon  oath  ^  to  their  sufficiency,  which  oath  the 

S  iSce  or  justic^  jnay  administer  ;  and  in  tlie  default  of  such 

miorprocaring  sufficient  bail,  such  justice  or  justices  may  commit 

Eim  to  Jrison,  there  to  be  kept  until  delivered  according  to  law. 

2.  The  recognizance  mentioned  in  this  section  shall  be  in  the  korm 
BB  in  scheduIe  one  to  tijis  Act.  (1)  RS.C.,  c.  174,  s.  81.  ^ 

«©a.  BaU.n.rcomn.ifi.-Incaaeofanyoffenceotherthantrea- 
Bon  ortn  offencTpunishable  with  death,  or  an  oftence  under  Part  IV^ 
of  tbL  Act,  where  the  accused  has  been  final  y  committea  as  herem 
Lv^ded  wiy  judge  of  any  superior  or  county  cour  ,  havirig  juins- 
SSnTnthe^dfst/ctorco/nty  ^^thin  the  l^'P^.^.^/^^V to  him^^^ 
is  (Confined,  may,  in  his  discretion,  on  apphcation  made  to  him  loi 
TharpuSse,  oVder  the  acc««ed  to  be  ad^ted  U>  bail  on  entering 
nto  TcoEance  with  suffici^t  8uretiegi;3fo«r  two  justices  in  suc^ 
amount  5  the  judge  directs,  and  thereupon  the  justices  shall  is^ue  a 
wwTant  of  deUve^ee  as  hemnafter  provided  and  shall  attach 
So  the  order  of  th^  judge  direpting  the  admittmg  of  th.  accjiaed 
to  bail.  ^     -  « 

2   Such  warrant  (rf-delivenitoce  stiall  be  in  the  fobh COin  shedulb 
ONB  t9  this  Act.  (2)  R.S.C.,  c.  174,  s.  82. 

*AS  iteii  !»-  Hi^Mrtor  coart.— No "jiklge  of  a  county  court  or 
ju^fefshTad^it  a^y'^'iin  to  b^i  Jcu|d  ofti^ason-a„  «  e^c. 
iunishable  with  death,  or  an  offence  under  Part  IV.  of  this  Act  nor 
shall  any  such-  pem)^  he  admitted  to  bail,  except  by  oix^  of 
Superior  Coutt  of  Criminal  Jurisdiction  for  the  province  in  whi  h^ 
Sed  stands  committed,  or  of  one  of  the  judajf  thereof jjrin^^^^^ 
province  of  Quebec,  by  oMer-  of  a  judge  o/  tK  Court  of  Queens 
«iench  or  Superior  Court.  R.S.C.,  c.  174,  a|  Sd. 

604.  AiwU-tiM  ifr  Ml  ffr  —ii^tttii.-When  any  pei-soi,  hw 

befn  comSd  for  trial  by  any  J^^ti^.t^'^.P^TtL  l^St 
BoUcitor  or  agent  mav  notify  the  committmg  jnutice,  th^t  h^^;"";  * 
sSn  M^uiSel  can  'te  heak,  move  before  a  SupenotCour  of^ 
p^vinSe  in  which  such  person  stands  committed,  or  one  oflthe^ 


«; 
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(I)  Pjor  Form  BB;  see  f).,577,  posl. 
ji;  Pbr  gown  tiC.jpn  p.  5.18,  pott. 
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Crlw^,  or  .be  ^W"  eToflu  SaJ^'o  TSyof'th'.  """"j  '"'""■ 
or  other  proper  officer  as  th«  n«^L„,K?  ***^^''*'''^""^y  court 

and  8eal,  a  cefSfied  c^p^^  o,!  fnTrm^f-  ^°'  '"'*^'^^*^  "°'^«'- '"«  hand 
evidence',  touching  T^en^XxJS  ?hr'"*"''"'  V'' ''''''' 
charged,  together  with  kconv  o7tt?  5  Pi''8oner  has  been 

the  pac'ket^conJIinTng  ?hr£me  shairi!!!"'!!  «f^«'»i'"?ent,  and 
appiyTng  ther^or,  fo^t^ansmTion  'a  d  i^shSlt'  cl'fi '.  "^T 
outside  thereof  to  contain  the  inform«f;«„  •  ^^^ified  on  the. 

question.    RS.C.,  c  m  s.  93    "'^°'^"'*''«'»  ^^n^ernrng  the  case  in  • 

2.  Upon  such  application  to  any  such  court  or  iude^  fhp  «„«,   ^' 
..^^,ne  upon  ev?,,  such  jr.?r.X'c;,rSa"°Y^C°      C 

.•fm^titmm*  to  pwUam.—ThQ  constable  or  any  of  Aa 
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authority  «.is  or  any  other  Act  o^l^^ 

the  accused  porgon  therein  "^"^ .^^T,^^^^  jfi^,  together 

prison  raentibnedm  «fh  warrant  and  there  (l^ive^      ^8  ^^_^^ 

ite^^^dSro?trpSLr^^^^^  ^ 

2.  Such  i-eceipt  shall  be  in  the  fobm  DD  in  scHsboL.  onk  hereto,  (1) 
E.S.C.,  c.  174,  8.  85. 


/ 
'     i  :^ORMS  UNDER  PART  ^LV. 

'^     %  PROM   SCHEDULE   ONE/. 


'k.— {Section  580.)-  / 

SUMMONS  TO /a  fWlTNESS. 


Canada, 
Province  of 
County  of 

ToB.  F.,of 


:i 


(labourer)  : 


Whereas  Information  has  been  laid  before  the  undersigned 

a?uTtic™f  the  peace'  in  and  forlhe  said  county  of     -^^^- 
'  f&  A  B   (&c   Min  the  sumnum  on  warrant  agamt  lU 

c„n«rnib«  tl>S'»ii"ir^  m  m»le  .g»m.  the  «Jd  A.  B.  as  ^m 
said.    :g^ein  fail  not. 


jjiven  under  my  hand  and  seal,  this 
■-ih' the  year  >  a*- 


day  of  .  I 

,  in  the  county  al'oresaid. 

J.  S.,  [seal.] 

J.  P.,  {Name  of  county.) 


M=^ 


Var  Form  DP.  see  p.  579,  post. 


'.  '.,lj?^Mta'i»^J. 


't 


^i^  - 


FORMS  UNDER  PART  XLV. 
L.^(Section  582.) 


567 


WARRANT  WHEN  A  WITNESS  HAS  NOT  OBEYED  THE  SUMMONS. 


:! 


constables  and  other  peace  officers  in  the  said 


Canada 
PtOvince  of* 
County  of 

.  To  all  or  any 
county  of 

Whereas  information  having  been  laid  before  a  iustice  of 

the  peace,  -in  and  for  the  said  county  of  '  that  A  R 

(&c.,  aain  the  fumnms);  and  it  having  been  made  to  appear  to  (me-) 
upon  oath  that  E.  P.  of  ,  ^labourer),  wasYkely  to  give 

matenal  evidence  for  (the  prosecution);  (I)  duly  issued  (LTsum 
mons  to  the  said  E.  F.,  i^uiring  him'to^biand^ap^ar  b^S  S" 

Z^  of  the  ^  for  the  same  .o^ly'tZZtiCVt^ 
to  testify  what  he  knows  respecting  the  said  cVarge  so  made  a-^ainS 
the  said  A.  B.  as  aforesaid ;  and  whereas  proofTias  this  day^bTn 
made  upon  oath  .before  (me)  of  such  summons  having  £  S 
«>rved  upon  the  sAid  E.  P. ;  and  whereas  the  said  E.  P.  has  neglected 
to  appear  at  the  ^ime  and  place  appointed  bv  the  said  summSs  and 
no  just  excuse  has  been  oflfered  for  such  neglect  :  These  are  the™ 
fore  to  command|yo1i  to  bring  and  have  the  said  E.  P.  before  (me)  on 

,    .         ^\  •         o'clock  in  the  (fore)  noon  at 

1  '^JO'*^  S"vCh  other  jjustice  or  justices  for  the  same  county,  as  shall' 
Aen  be  there  to  testify  what  he  knows  concerning  the  Jd  diaSe 
80  made  against  the  said  A.  B.  as  aforesaid.  ^ 

Given  under  (my)  hand  and  seal,  this  jav  of 

aforesaid.       '^^^^^y^*'"  '  «*  ,  in  the  couV 

X  .^  -         " .  J-  S.     [seal.] 

'^     ,    "     ■  «^'  -P"  (.Name  of  county.) 


'^.—(Section  5S3.) 

WARRANT    FOR  A  WiTNES^  IN  THE   FIRST   INSTANCE. 

Canada,  ")  ■..  ^ 

Province  of  A  ^     .  ,'" 

bounty  of  '  j  ' 

'''"  "count ''of*'^  -^*  constables  find  other  peace  officers  in  the  said 

Whereas  information  has  been  laid  before  the  undersigned 
+K„f  Vl  •■"    *^  of  the  peace,  in  and  for  the  said  county  o? 
tbat  (.ic,  as  in  the  iumnStm)  ;  and  it  having  been  m»ide  to  appear  t<J 
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CBIMINAL  CODE  OF  CANADA; 


iX 


(me)  upon  6ath,  that  E.  F.  of  ,  (labourer),  is  likely  to  give 

material  evidence  for  the  prosecution,  and  that  it  is  prbbable  that 
the  said  E.  F.  will  not  attend  to  give  evidence  unless  compelled  to  do 
so  :  These  are  therefore  to  command  you  to  bring  and  have  the  said 
E.  P.  before  (jiic)  on  ,  at  o'clock  in  the  (fore)  noon, 

at  ,  or  before  such  other  justice  or  justices  of  the  peace  for 

the  same  county,  as  shall  then  be  there,  to  testify  what  hp  knows 
concerning  the  said  charge  so  made  against  the  said  A,  B.  as 
aforesaid. 

'"''° Given  under  my  hand  and  seal,  this  daj^  of  •;     , 

4p  the  year  ,  at  ,  in  the  counfyiaforesaid..' 

J.  S.,  [seal].  ,      / 


k%- 


■^  J.  p.  (Name  of  comty.) 
■•■;*jf  »    ^ 


-^'  ^ 


N.— tS6ftV6840 


/ 


WARRANT  WHEN  A  WITNESS  HAS  NOT  OBEYED  THE 
.     SUBPCENA. 


Canada, 
Province  of' 
CJounty  of 


:1 


--JN 


To  all  or  any  of  the  constables  and  other  peace  oflScers  in  the  said 
,     county  of  . 

Whereas  infotmation  having  been  laid  before  ,  a  justice 

of  the  peace,  in  and  for  the  said  county,  that  A.  B.  (&C.,  as  in  the 
summons)  ;  and  there  being  reason  to  believe  that  E.  F.,  of  , 

in  the  province  of  ^  ,  (labourer),  was  likely  to  give  material 

evidence  fo^  (the  prosecution),  a  writ  of  subpoena  was  issued  by  order 
of  ,  judge  of  (name  of  court)  to  the  said  E.  F., 

requiring  him  to  be  and  appear  before  (me)  on  ,  at 

or  before  such  other  justice  or  jnsticee  of  the  peace 
fbr  the  same  county,  as  abonld  then  be  tlfe^e,  to  testify  what  he 
knows  Respecting  the  said  charge  so  made  against  the  said  A.  B.,  as 
aforesaid  ;  and  whereas  proof  has  this  day  been  made  upon  oath 
before  (me)  of  such  writ  of  subpoena  having  been  duly  served  upon 
the  said  £.  F. ;  and  whereas  the  said  E.  F.  has  neglected  to  appear 
at  the'time  and  place  appoint^by  the  said  writ  of  subpoena,  and  no 
just  excuse  has  been  offered  for^uch  neglect :  These  are  therefore 
to  command  you  to  bring  and  have  the  said  E.  F.  before  (me)  on 

at  o'clock  in  the  (fore)  noon,  at 

or  before  such  other  justice  or  justices  for  the  aame  county  as  shall 


I   i    -.u 


T^t^  ''.■*5|^^*^A^vfy^^ 


'¥ 
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Given  under  (my)  hand  and  seal,  this  dav  nf 

m  the  year  at  /„  *.  ^^  " 

"^  '"  '  »n  tJie  county  aforesaid. 

J.  S.,     [seal.] 
."  •'•  ^.,  (iVame  0/  county.) 


0.~(Section  585.) 

TO  BE  SWORN  OR  TO  GIVE   EVIDENCE. 


Canada, 
Province  of 
County  of 


:! 


T. .11  or ^y  om. o». WI«™<,  otte  ^  „„„.„  ,„  ,^^ 

ta  th<,  «Ud  Cnly  of  "^  ""^  '"°"°''°  S""'  "  . 

prosecution  (I)  duly  iasii^?«»A  i?^  give  material  evidence  for  the 

«id  chaiKe  80  madTSd^f^SIfi  A^l,^'*''?  concerning  thi 
'  «^i^F^wlp^rinX^(^^^6  B- as  aforesaid  ;  ani  the 

virtue  of.  wiS^rtffbSaWto^^ff^rT^*'^?"^^)  »>^ 
retfoired  to  make  oaih  nrlmr^lJ'  ^v  »»  awresaid,  and  beine 
XTso  to^(S^l?L*^»«^^^^  •  f  tn^ss  in  that  behalf,  nol 

S!^rcotman^""J„^e'"^S^^^^  "''"^  =    ^'^^  ''^  *heJ 
g.  said  contemp^Xt  "j^'rlZZ^^U  tobe eSSnS^ 


^1 


'*'*«.  J  Jl  AJ  / 


f^'S^f'^^ 


4: 


• 


Bt^  »'    »    i  tVl   <"»,« 


■.4'*- 


s^^ 
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CRIMINAL  CODE  OF  CANADA. 


and  to  answer  concerning  the  premises  ;  tind  for  yout  so  doing,  thin 
shall  be  your  sufficient  warrant. 


Given  under  (my)  hand  and  seal,  this 
in  the  year  ,  at 


day  of  .  , 


,  in  the  couOty  aforesaid. 
J.  S.,     [seal.] 
.\X|^  p.,  {Name  o/  county.) 


P.— (-Sccrtortl586.) 

WARRANT  RE.MANDING  A  PRISONER. 


Canada, 
Province  of 
County  of 


:j  ■■ 


To  all  or  any  of  the  constables  and  other  peace  officers  in  the  said 
pounty  of  ,  and  to  the  keeper  of  the  common  gaol 

at  ' ,  in  the  said  county. 


Whe^reas  A.  B.  was  this  day  charged  before  the  undersigned 
a  justice  of  the  peace  in  and'  for  the  said  county  of 


that  (<tc.,ds  in  <|| 
necessar^  to  re: 
mand  ydu,  the'j  _^ 
Her  Majesty'^  oai 
common  gaol'iMt 


for 

I^ant  to  apprehend),  and  it  appears  to  (mej  to  be 
10  said  A.  B.:"  These  are  therefore  to  com- 
Kistables  and  peace  officers,  or. any  of  you,  in 
e,  forthwith  to  convey  the  said  A.  B.  to  the 
_  ,  in  the  said  county,  and  there  to 

deliver  himf  to  the  keeper  thereof,  together  with  this  precept :    And  , 
I  hereby  command  you  the  said  keeper  to  receive  the  saidA.  B.  in^ 
yoor  custody  in  the  said  common  ^aol,  and  there  safely-  keep  him. 
unin  the  ,         day  of  (tnttant),  when  I  hereby  command 

you  to  have  him  at  ,  at  o'clock  in  the  (fore) 

noon  of  the  same  day  before  (me)  or  before  auch  other  justice  or 
justices  of  the  peace  ior  the  said  county  as  shall  then  be  there,  to 
answer  further  io  the  said  charge,. and  to  be  further  dealt  with 
according  to  law,  unless  you  shall  be  otherwise  ordered  in  the 
meantime. 


Given  under  my  band  and  seal,  this 
in  the  year  ,  at 


flay  of 
in  the  county  aforesaid. 

J.  S.,     [SIAX.] 

.7.  P.,  (Name  of  county.) 


J4^  iJL  ^ 


'l "  ?l  '  t*f' 


f6rm8  unjjer  part  XLV: 
Q.— (/Secfion'587.) 


•0 
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RECOGNIZANCE  OFBAIL  INSTEAD  OF  REMAND  ON   4N   AD- 
JOURNMENT OF    EXAMINATION. 

Canada 
Province  of" 
,  County  of 

Be  it  remembered  that  on  the  h„v  «f 

the  year  A  B     of  aay  oi  m 

.  (i7roc«-;    and'N  O    of         '  ^'«*^«7)'  ^-  M.,  of 
sonally  came  before  me,  '  Cow^cAcr),  per- 

of  the  peace  for  the  said  county  and  8evflrRl1.rn«t.,l   i  ^  '  ^J"8^'^e 
8elve8  to  owe  to  our  Sovo.^ign^Wy  the  S  wT  "'^^'^i^""'- 
ce«8orB  the  several  sums  follfwin^fhS  is  toTay     the  Z  T\  "T 
*i.am  of  ,  and  the  said  L.  M..  ^d  N  O  thfl«nm  «/  ^'  *^® 

^  ^ach,  of  good  and  lawful  current'iy  oYcanadrto  L  h  J 
le^ed;oftheir  several  goods  and  XSBlandTln'H.  """^^  *°^ 
FctivSly,  to  the  use  of^our  saW  Lady  tte  Sn  her  ^^'"1'  ""^ 

3e7wSi.r  "^'  ^-  "•' '-''  '^ '''  -S  tdSSS  ^."?hr 

^^T^ken  and  ««know;«dged  th^  day*and  year  first  above  mentioned, 


J.S, 
J.  P., 


(Name  of  county.) 


CONDITION. 


lajt  l)a,t)  ch.>xed  before  me  for  thk  (Z    SfnlL  ,^^1,>        a 


^.—{Section  689.) 


\ 


CERTIFICATE  OF  NON-APPEARANCE  TO  BE  ENDORSED  ON  THE 

RECOGNIZANCE. 

an55Z*'L*r^l?"*  *^!;«^d  ^-  B-  ha«  iw>t  appear^  at  the  time 
place  in  the  above  cppdiUon  mentioned,  but  therein  haa  mad^a 


r\ 


i  -i^i 


m^^^M^f'ii-''i^%%f'f''iji^ii^^j*,^t^;'*^>i.^^'t^^-f^-^^^m^^       '    '[ 
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CRIMINAL  CODE  OF  CANADA. 


«  I 


default,    by   reason   whereof  the  witbjn  written  recognizance   is 
forfeited. 

J.S.,  ^  : 

J.  p.  {Name  of  county.) 


8.— (Section  590.) 

DEPOSITION   OF   A   WITNESS. 


:{ 


'  Canada, 

Province  of 
County  of 

The  depontion  of  X.  Y.  of  ,  taken  before  the  under- 

Bigned,  a  justice  of  peace  for  tl\,e  said  county  of  ,  this 

day  of  ,  in  the  year  ,  at 

(or  after  notice  to  C.  D.  who  atands  committed  for 

*  )  in  the  presence  and  hearing  of  C.  D.  who  stands 

chalved  that  (statu  the  charge).  The  said  deponent  saith  on  his  (oath 

or  a^rmation)  as  follows  :     (Insert  d^mition  as  nearly  at  possible  in 

words  of  witness.}  '  , 

(If  depositions  of  several  witnesses  are  taken  at  the  same  time,  they 
may  be  taken  and  signed  as  follows ;) 

The  depositions  of  X.  of  ,  T.  of  ,  Z.  of 

&c.,  taken  in  the  presence  and  hearing  of  C.  D.,  who  stands  charged 
that 

The  deponent  X.  (on  his  oath  or  affirmation")  says  as  follows  : 

The  deponent  Y.  (on  his  oath  or  affirmation)  says  as  follows  : 

The  deponent  Z.  (on  his  oath,  &e.,  dkc.) 

(The  signature  of  the  justice  may  be  appended  as  follows:) 

The  depontions  of  X.,  Y.,  Z.,  Ac,  written  on  the  several  sheets  of 
paper,  to  the  last  of  which  my  signature  is  annexed,  wete  taken  in 
the  presence  and  hearing  of  C.  D.  and  agned  by  the  said  X.,  Y.,  Z, 
respectively  in  his  presence  In  witness  whereof  I  have  in  tie 
presence  of  the  said  C.  B.  signed  my  name. 

'  '   "'■■-•-"  .      ^  •  '  .    ,      J-s., 

J.  P.,  (Name  of  county.) 


T.— (Sec/ion  591.) 

STATEMENT  OF   THE  ACCUSED. 


:S 


Canada, 
Province  of 
County  of 

A.  B.  stands  charged  before  the  undersigned 
of  the  peace  in  and  for  the  copniy  aforenia,  thia 


,  a  justice 
day  of 


k 
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,  in  the  year 


on  4.         .  '  ^'"'"  that  the  said  A.  B , 

c^tians^  thedepositiomnmd  the  said  charge  beinf  ^to /ijf 
«aid  A   fi,  and  tte  witnesses  Tor  the  pro^cution,  C  S  ^  E  P 
being  severally  examined  in  his  presence^he  skd    A    «   1         ' 
addressed  by  me  an  follows  :    «'  fiaving  S  the  evfdi  h   """"^ 

obhged  to  sav  anything  unless  yon  desire  to  d?  so  ;  but  whateveJ 
you  say  will  be  taken  down  in  ivriting,  and  may  be  liven  fn 
evidence  against  you  at  your  trial.     You  must  cSy  un&nd 

"^JnZ!!7''  T^''"^  "^^""P'  ^^"^  ^"^y  promise  o^feJoufS. 

nothmg  to  fear  from  any  threat  which  may  have  been  held  out^o 
"mdace  you  to  make  any  admission  or  confession  of    ftuilt    buX 

whatever  you  now  say  may  be  given  in  evidence  against  you  uS 
"  your  trial  notwithstanding  suc§  promise  or  threat"     WhereuC  ' 
the  said  A.  B.  says  as  follows:  (mr,  state  whatever  the  Zs^e^fZ 
and  m  Us  very  word,  a^  nearly  o^pos^bleQethirTto^^^^ 


Taken  before  me,  at 
mentioned. 


U._(iSw«on  696.) 


ame  of  county.) 


^,^ 


FOBMOF-BEOOONIZANCfi  WHERK  THE  PROSECUTOR  REQUIRES 
THE  JUSTICE  TO  BIND  HIM  OVER  TO  PROSECyTE 
:,  AFTER  THE  CHARGE  IS  DISMISSED.       ' 


Canada, 
Province  of 
Gqan^of 


:1 


th  Jr  n^^S.?"  Tx^  x*****^  K^**'*  ™«  "P^*^  *•»«  information  of  B.  P. 
T  HJ^i.  ^  ?u*  '**.?*?'■?*)'  ""'^  "Pon  the  hearing  of  the  said  charge 
I  discharge  the  said  C.  B.,  and  the  said  E.  P.  dlsires  to  prefer  fn 
indictment  against  the  said  0.  D.  respecting  the  said  charge  and  h^ 

mmbe  the  next  practicable  sitting  of  the  court  by  which  the  veram. 
dwharged  would  ^  tried  if  committed).  ^  ^  ^ 

obHS^Sr^*^-*'-  J^^T^by  bind*  himself  to  perform  the  foUowing 

menf^^l'?K*°  '^^'  *?**  ^  ^'-^  P"^*"-  *°d  prosecute  an  indict 
ment  respaoting  the  said  chaige  against  the  said  0.  J),  at  {as  abo>i4^ 


\-^<  '  H^W^, 


•t  y  I  . 


'■%, 

M' 


»^    ^-Jr    '^     ^  fcj.    iT^^^A^i.f' «*- * 


— -.-,-iU(}iir.*«fc«^5j^'7^/>.>T«.i;^^''  (  i;;"f»,r 


^  \ 
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And  the  said  E.P.  acknowledges  himself  bound  to  forfeit- to  the 
Crown  the  sum  of  $  in  case  he  fails  to  perform  the  said 

obligation.  .  .     >  ; 


E.  F. 


'Rikcn  before  me. 

IJ.S., 

J.  P.,  {Name  of  county. } 


Y.— (Section  596.) 

WARRANT  OF  COMMITMEJfT 


Canada, 
Provinc*  of 
County  of  v 

To  the  constable  of 
icommon  goal )  at 
of 


■y- 


,  and  to  the  keeper  of  the 
,  in  the  said  county 


Whereas  A.  B.  was  this  day  charged  before  me,  J  .S.,  one  of  Her 
Majesty's  justices  of  the  peace  in  ana  for  the  said  county  of 

,  on  the  oath  of  C.  D.  of  ,  (farmer'), 

and  others,  for  that  (&€.,  stating  shortly  the  offence)  :  These  are 
therefore  to  command  you  the  said  constable  |o  take  the  said  A.  B., 
and  him  safely  to  convey  to  the  {common  gaol)  at 
aforesaid,  and  there  to  deliver  him  to  the  keeper  thereof,  together 
with  this  precept :  And  I  do  hereby  command  you  the  said  keeper 
of  the  said  (common  gaol)  to  receive  the  said  A.  B.  into  your  cuatody 
in  the  said  (common  gaol),  and  there  safely  keep  him  until  he  shall 
be  thence  delivered  by  due  course  of  law, 

Given  under  my  hand  and  seal,  this 


,  in  the  year 


day  of 
at  ,  in  the  county  aforesaid. 

J.  8.,      [SKAL.] 

J.  P.,  (Name  of  county). 


W —(Section  598.) 

, 

RECOONIZAECE  TO 

PROSECUTE 

Canada, 
Province  of            .   ,  • 
County  of 

*■ 

•       ■^' 

Be  it  remembered  that 
the  year 
the 

on  the 
,C.D 
of 

of 

da 

ID 

,  in 


in  the  said 


jjiiii^  _"(,, ,  'M-A'.',  't,  4~iie-J'u**'-'4"»-*' ■"'*•■<'*'' i»%4^j^^^^&^ 


itt^  -  JJ 


^f  rt^-'t/i^  (/^,?^3^^^5# 


m- 
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SYS 


me  „;„„+i„^„f^i' ^•^'''™*':)'P®'*on»'lycamo  before 

Jf  '^  »Ah  -"T    *  ?L*^^Pu*?*=^  ■"  *'"'  ^o"-  tfa«  «aid  county 

?  «H^  /K.  nn^  .and  acknowledged  himself  f  o  owe  to  our  Sovereign 
Lady  the  Queen,  her  heirs  and  successors,  the  sum  of  ^"^«'^'g° 
good  and  lawful  current  money  of  Canada,  to  b^  made  and  levied  of 
Ei8  goods  and  ehattels.  lands  and  tenements,  to  th^^e  of  ^r  Id 
Sovereign  Lady  the  Queen,  her  heire  and  successors,  if  the  saTc  D 
fails  m  the  condition  endorsed  (or  hereunder  written).    ^  ^'"  ^- " 

^^Taken  and  "^'k^J^^edged  the  day  and  year  first  above  mentioned 

•      ■  "^      J.  S., 

./.  P.,  (Name  of  county.) 
CONDITION    TO   PROSECUTE. 

«,.P*fKT''i!'*"'  ""^  ^^^  r^^'""  (<"•  ^^^^«)  ^"««°  recognizance  is 
such  that  whereas  one  A.  B.  was  this  day  charged  before  me   T  q 

a.,u.tice  of  the  peace  within  mentioned,  for  tS  7Z    Zin'^he 
caption  of  the  d^ofUions};  if,  therefore,  he  the  JJ  C^fe  appears  a 
the  court  by  wtich  the  said  A.  B.  is  or  shall  be  tried  *  a^n^  th^ere 
duly  prosecutes  such  charge  then  the  said  recognizance  to  be  vold^ 
otherwise  to  stand  in  full  force  and  virtue.  ^^  >-"  w  voia. 


^    f 


X.— (Section  598). 


COGNIZANCE  TO  PROSECUl 


fD  GIVE   EVIDENCE. 


HnS!^  1^  fa«</om,  tot  he  asteriskl  and  then  thus)  .—And  there 

duhr  prosecutes  such  charge  against  the  said  A.  B.  for  the  offence  afore- 

wid  and  ^ves  evidence  tHereon,  as  well  to  the  jurors  who  shall  then 

riiV'^^.^K     ^A  f"d  offence,  as  also  to  them  who  shall  pass  upon  the 


Y.— (Section  698). 

coamzANCE  to  give  evidence. 

A^^T.  "'J**  ^^*  fombut  one,  to  the  asterisk,  *  and  then  thus)  .- 
th«n  Inf  .^''**  ^""f  evidence  as  he  knows  upon  the  charge  to  be 
SbLS  tSrtKf'^7'**  "^"^"^  '^^r'^  -^    »•  f«^  the  offence 


^ 


S-'sJi 


i.^s-'.^^^'^ 


(«TW>-  r  ^  »^»  ^f 


>  fl^>*r^f* 


'"'     V^tf-    '"'' '      <  *T  ( ^ 
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Z.— (-Sec<j(m699.) 

COloilTMENT  OF  A  WITNESS   FOR  REFUSING  TO  ENTER  INTO 
TriB  RECOGNIZANCE. 


Canada, 
Province  of 
tJounty  of 


;) 


l^* 


l> 


To  all  or  any  of  the  peace  officers  in  the  said  county  of  , 

and  to  the  keeper  of  the  common  gaol  of  the  said  county  of 
,  at  m  the  said  county  of 

Whereas  A.  B.,  was  lately  charged  before  the  undersigned  (name 
of  the  justice  of  the  peace),  a  justice  of  the  peace  in  and  for  the  sjud 
county  of  ,  for  that  (<fcc.,  at  in  the  summons  to  the  witflm), 

and  it  having  been  made  to  appear  to  (me)  upon  oath  that  E.  F., 
of  ,  was  likely  to  give  material  evidence  for  the  protie- 

oution.  (I)  duly  issued' (my)  summons  to  the  said  B.  P.,  requiring 
him  to  be  and  appear  before  (me)  on  ,  at  or 

before  such  other  justice  or  justices  of  the  peace  &8  should  then  be 
there,  to  testify  what  he  knows  concerning  the  said  charge  so  made 
against  the  said  A.  B.  as  aforesaid  •  and  the  said  B.  P.  now  appearing 
before  (me)  (or'being  brought  before  (me)  by  virtue  of  a  warrant  in 
that  behatf  to  testify  as  aforesaid),  has  been  now  examined  before  (we) 
touching  the  premises,  but  bein^  by  (me)  rwiuired  to  enter  into  a  < 
recognizance  conditioned  to  give  eviaence  against  the  said  A.  B.,  now 
refuses  so  to  do  :  These  are  therefore  to  commandyou the  said  peace 
offioers,  or  any  onfe  of  you,  to  take  the  said  B.  P.  and  him  safely 
convey  to  the  common  gaol  at  ,  in  the  county  aforesaid, 

and  there  deliver, him  to  the  said  keeper  thereof,  together  with  this 
precept :  And  I'do  hereby  commana  you,  the  said  keeper  of  the  said 
common  gaol,  to  receive  the  swd  B  P.  into  your  custody  in  the  said 
common  gaol,  there  to  imprison  and  safely  keep  him  until  after  the 
trial  of  the  said  A.  B.  for  the  offence  aforesud,  unless  in  the  meantime 
the  said  B.  P.  duly  enters  into  such  recognixanoe  as  aforesaid,  in  the 
sum  of  before  some  one  justice  of  the  peace  for  the  said  county, 
conditioned  in  the  usual  form  to  appear  at  the  court  by  which  the 
said  A.  B.  is  or  shall  be  tried,  and  there  to  give  evidence  upon  the 
charge  which  shall  then  and  there  be  preferred  against  the  said  A.B. 
fur  the  offence  aforesaid. 


Given  under  my  hand  and  seal,  this 


in  the  year 


at 


day  of 


,  in  the  county  aforesaid.    ' 
J.  S.,    [bbai,.] 

J.  P.,  (Name  of  county). 


,uM^^^-%^- 


'•# 


-.  iit^i'' 


■|f-. 


^.=. 


•">h7sv»:t'^1^ 


FORMS  UNDER  ^ART  XLV. 
A.A.-.(Section  599.)         _  ^' 

SUBSEQUENT   ORDER  TO   DISCHAROE   f„E    WITNESS. 


:{ 


,  in  the 


Canada, 
Province  of 
County  of 

To  the  keeper  of  the  common  gaol  at 

county  of  .  aforeeaid. 

Wbereaa  by  (my)  order  dated  the  '         dav  n? 

Onstant)  reciting  that  A.fB  was  Ifti«Iv  h^e^..  /u  ^  / 
(me)  for  a  certafn  Offence  theSimSo^eS  in'?. '?1]:«5  ^^f""' 
appeared  before  (me)  and  E  ^^tTS  '  ^'"^}^^^  K.  F.  having 
gicution  on  that  Whilf  ref3  to  «X  ^  f  '  ""'*"«««  ^^'^  t''*  Pro" 
evideno,  against  the  saiiW,  ^df^l^orT^T'"''  *"  give 
the  said  B.Ti'.  to  your  custodv  AnH  «»,  •  T  ®  thereby  committed 
until  after  the  tSJ  oJtheS  A  B  foWo^''"  ""^^^  *^  ^««P  ^i™ 
in  the  meantime  be  should  e*?eHnTo  suoh^ln  '^  ^^"'^'"'^  ^  "«'««« 
and  whereas  for  wantiSZifn*.  J    °  'eco^nizance  as  aforesaid  ■ 

said  A.  Sh^nT^c^^^StT.^TT  *il«"'^ ^-  B--  ^^e 
offence,  but  on  the  rntr^??^tTe^fSL^S.'''  -^  *^  for  .the' said 
it  is  therefore  not  necesS?  tSarthe  IST  p  T  ^h 'l!''^^'  ''"'^  ' 
longer  19  your  custody  :  These  are  th  wL  *  ^5*""'**  ^  detained 
the  said  kiLper  to  disc^harge^e  Sid  B  F  nnf''  7"^^'  """^  ^'^"^^  y«« 
the  said  commitment,  and^sVffe'r  Wm  to  go"*£r  '"'"^^'  *«  *« 
Given  under  my  hand  and  seal,  this    «"  ^"^ '"'^S®- 

,m  the  year  ^  at  •    ...     ^^^  ^^ 

aforesaid.  '  ^  ,  »t  ^  m  tijg  county 

M  •'•  S.,     [seal.] 

>/■  P ,  USTame  of  county.) 

—{Section  601.)  •  ^ 

RECOGNIZANCE  OP  BAIL. 


:! 


'Canada, 
Province  of 
.  County  of 

Be  it  remembered  that  on  the  dav  of 

the  year  '  A  Ti  nf  aay  01  ^  ^ 

of  ,  ((irocer)  and  V  n  «f  ,. '  ^^''^baurer,)  L.  M. 

camebefo,«VSSffSi;„?-."S^    ,.     .  .  (WcA^r),  pe4)naHy 
couDty  of     .^^  ^^  °»der8igned,(ftco)  justices' of  the  p^  for  tS 

owe  to  (jur  Sovereign  T^^^.T®™"y.f^K"^^^«^g«l  tlhemselvee  to 

„.._„ — _„_-_„_„„.„^_ — ^_„:_„__-^ _ ^^-47-^ 


^ 


■'^  -v 


\ 


f 
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levied  of  their  several  goods  and  chattels,  Janda  and  teii(<ment« 
reepectively;  to  t^e  use  of  our  said  Sovereign.Lady  the  Queen,  her 
SS!vcie88(S.  if  he,  the  said  A.  B.,  fails  in  the  ^ondition  endorsed 
for  hereunder  written).  «        t/      ^      i-       i 

^  Wen  and  acknowledged  the  day  and.  year  first  alj6ye  taentioned, 
at,  before  us.  .  ->-  .  - 

K  J.N., 

'   '  .         '"■ 

.     ^  ^      J.  P.,  {Name  of  county.) 

^  I  CONDFTION.  1  '    •   ^       r^ 

The  condition  of  the  within  {or  above)  written  recogniaince,  is  such 
that  whereas  the  ^  A.  B.  was  this  day  chwged  Ibeford  (us),  the 
j^tloes  within  mentioned  for  that  (.fee,  a^in  the  «^«"-«'0  J^J'^^^j. 
'fore,  the  said  A.  B.  appears'at  the  next  court  of  oyer  and  t«rminer  gf 
Sral  gaol  delivery  V^  court  of  General  or  Quarter  Sessions  of  tlie 
.Sace)  tSbe  holden  in  and  for  the  county  of  ^  ^and  there 

surrenders  himself  into  the  custody  of  the  keeijer  of  the  common  gad 
Tor  lock-up  iouse)  there,  aod  pleads  to  such  mdictment  as  may  be 
foundiraUt  him  by  the  gran5  jury.for  and  in  respect  to- the  charge 
afores^  and  takea  his  trial  upon  the  same^and  does  not  depart  the 
-  wS^urt  witS  leave,  the^  *he  said  iecognizanoe  to  fee  void, 
otherwise  to  stand  in  fall  force  and  virtue. 


CC— (/Section  602.) 

WABBANT  OF  DELIVE^ANCE/ON  BAIL  BEING  GIVEN  FOB  A,- 
PBI80NEB  ALBBADY  COMMITTED.      .  / 


:)• 


Canada, 
Province  of 
Copnty  of 

To  the  keeper  of  the  common  gaol  of  the  county  of 
,  at  ,  in  *h^  said  county. 

Whereas  A.  B.  late  of  ,  {loAourer),  hasbefore  (us)  (two) 

insticeftofthepeaoeinand  for  the  paid  county  ot        -  . 

e^eSd  into  hTown  recognizance,  and  found  sufficient  sureties  for 
hiia^SwXiw  at  the  ne^  court  of  oyer  and  terminer  or  general 
■  SSf55SX(«J  court  of  General  or  Quarter  Sesdons  of  the!^««^ 
tobeholdeiii  and  for  the  county  of  .      toanw^erourS^ 

?eiS«i  Lady  the  Queen,  for  that  (*c.,  ^  in  '^^ ''<»"»»*"J^*)'J?': 
wMoThewii  tak^  anA  committed  to  yomr  said  common  gaol. 
TheSeare  therefore  to  comi^and  you.ln  rfer  Majesty's  name^tt  ^ 
thesaid  A.  B.  remains  in  your  custody  i^the  said  ooyunon  gaol  for 


M' 


>#T^ 


'> 


i'^-  VWfT'^Wj 
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iuiS^  °*"'^'  *"'^^''''  "°  ^^^'•'y^"  sballforthwitKHuflfer  him'to  go 

Given  under  our  hands  and  seale,  this  h»v  nf 

intheyear  -■  -    aay  oi 


-    ™-v*    oc»iD,    LUIO  .  day  oJ 

5i  '  *     ■  '  '"  *^®  county  aforesaid. 


J.Sr,      [8KA^.] 
3.  N.,     [SBAL.] 

.?^  p.,  {Name  of  county.) 


I>D.— (/STcSfton  607.) 


OAOLto'8  RECEIPT  TO  THE  CONSTABLE   FOE  THE   PRISO^ERr 
I  hereby  certify  that  I  have  received  from  W.  T   constehlA  «f  tv^ 

«««  may  be),  at  the  time  he  waB  delivered  into  m^c^y.^  '  ""  ? 

^r    -  ^  •   :^-      ■    ^•^"      :    • 

.  Keeper  of  the  cdmmon  g0ol  of  the  said  county, 

»  4 

ft 


; 


r'N 
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INDICTMENTS. 
"  The  draft  Code  next  deals  TVith"  the  HiihiAr>f  ^f  ;r«^j„*       ^    xi^ 

Two  rdlee,  however,  m«y  be  speciaUy  mention^ ; 
-Isf.  Indiotmante  must  not  be  double  and  cannot  be  in  the  rUa^ 
naUve ;  each  count  must  charge  one  offence  anK>  inoJe? 
2nd.  All  material  avermekts  must  be  proved  as  laid 

<«LT!S^   at  once  so  W  and  so  intricate  that  it  is  hardlvDo^hl«- 


f™ — t^ 


'^'^>jix-  '"•**''^ 


f^^^^l, 


\   :' 


"ij^/'—i^^j^-w^ 


r,<.«wfV^ 
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- ,  y 


fcl? 


•  % 

1. 


The  method  employed  is  to  take  a  section  of  an  Aftt  of  Parliament , 
and  draw  a  series  of  counts,  each  charging  one  of  the  oflfences  which 
thd  section  creates ;   and  as  a  single  section  often   creates  many 
offences  hardly  differing  from  each  other,  except  by  Very  slight  shades 
of  meaning,  counts  are  inordinately  multiplied  in  this  manner.     For 


equipped 

States,  a  ship  called  the  "  Alexandra."  The  information  was  framed 
upon  59  Geo.  3  c.  69,  an^d  contained  95  counts,  t'he  first  count 
charged  an  equij^ing ,  with  intent  that  the  ship  should  be  employed 
by  certain  foreign  states,  styling  themselves  the  Confederate  States, 
with  intent  to  cruise  against  the  Republic  of  the  United  States.  The 
second  count,  instead  of  the  Bepublic  of  the  United  States,  mentioned 
the  citizens  of  the  Bepublic  of  the  United  States.  The  third  count 
omittcKi  all  mentiolf  ofthe  Confederate  States,  and  called  the  United 
States  the  Eepublic  of,  &c.  The  fourth  count  was  like  the  third, 
with  thfe  exceptioto  of  returning  to  the  expression  ''  citizens"  &c. 
After  giving  various  names  to  the  United  States  and  Confederate 
States  in  the  first  eight  counts,  eight  other  counts  were  added 
substituting  ^' furmh  for  ^  equip."  Eight  more  substituted  "/( 
out "  for  "furnish."  In  short,  ihe  indictn\ent  contained  a  number  of 
counts  obtained  by  combining  every  operative  verb  of  the  section  on 
which  it  was  founded  with  aU  the  other  operative  words. 

The  excessivestringency  of  the  rules  on  the  subject  of  indictments 
has  been  greatly,  though  somewhat  capriciously,  relaxed  by  a  variety 
of  statutes,  of  which  14  and  15  Vict.,  c.  100  is  perhap  the  most 
extensive.  By  their  provisions  the  necessity  for  excessive  particu- 
larity is  done  away  vritn,  in  some  cases,  but  is  left  untouched  in  others. 
Thus,  for  instance,  it  is  sufScient  in  an  indictment  for  murder  to 
,  charge  that  A  wilftdly,  feloniously,  and  of  his  malice  aforethought 
did  Kill  and  murder  B.,  instead  of  setting  out,  as  was  ,formoriy 
necessary,  the  precise. manner  in  which  the  mur^  was  committed. 
If  the  charge  is  not  murder  but  obtaining  goods  oy  false  pretences, 
the  pai-ticular  fklse  pretfence  used  must  be  stated,  and  must  be  proved 
as  laid,  and  a  proper  averment  that  it  was  false  to  tho  knowledge  of 
the  accused  must  be  introduced.  It  is  quite  impossible  to  assign  any 
reason  why  indictments  for  piurder  should  be  driiwn  on  one  principle, 
and  indictments  for  false  pretences  on  another.  The  explanation  is 
that  the  inconvenience  of  the  principle,  which  used  to  apply  to  both 
cases,  happened  to  attract  noticd  in  the  one  case,  and  to  escape  notice 
in  the  otner.  We  propose  to  deal  with  this  matter,  not  by  making 
any  farther  exceptions  to  the  rules  now  in  force  as  to  indictments, 
but  by  altering  the  rule  ttself,  and  substituting  for  it  the  rale  stated 
in  section  482,  the  most  important  part  of  which  is  in  these  words : 

"  Every  count  of  an  indictment  shall  contain  and  shall  be  sufficient 
if  it  contains  in  substance  a  statement  that  the  accused  has  committed 
some  offence  therein  specified.    Such  statement  may  be  made  in 


_, ±_ 


(1)  R.T.Sillem,?  H.AC.  431. 


See  commeni 


(I)  AproTiaioi 
(2|  2  Huss  Gr. 
(3)  II  V.  Bullo( 
(*)H.v.Napp« 


j4M 


':i: 


•4l»    f  -JfTV  ^  -., 


INDICTMENTS.  ggi 

KS;^:SS^^  allegation 

^  any  criminal  cai  to  be  written  on  JaSnt'  rSThS^Ss  *" 

pleading,  and  any  record.  "    (Article  3  (/tan/i.)     ^  ^^'''  '^P"<=a"oi  o""  other 

An  in<H|ent  is  a  written  accusation  of  crime  oreferrfirf  in  tK. 
Majesty.lWnd  found,  upon  oath,  by,  a  Grand  Ju?v™o;J.k®  P*™^  °^  ^er 
When  first  drawn  and  placed  befire  the  Grand  Jup^TPc^m'  a^  'T  '°  «»<*  "• 
only  properly  termed  an'  indictment,  whenTtt^renfiund  bj  tSem  "'  ""'  '' 

isIal?e2tr/i'^^SrT^^^^^^^  which  he 

555,  and  .5k  itmust  be  F^refSeffiL  coSnt/X^fct  Ztt'  "'^"'''^^  '''• 
Junsd.ct.on  in  which  the  offence  charged  by  it^s  been  comi^lfteJl  ^"^'"''''^^ 
See  comments  under  Article  553,  ante,  pp.  53 1-533. 


"  County  {or 


of 


,  to  wit,' 


'^>. 


Jjs^iarsS^riTsrvi'^t'r  .isr^Ln^^  f-  the 

was  essential  to  the  validity  Van  indl^tmrn,;  ihlrK  '^®.  P"^?"**  "'^  *'»'•='»  *' 
mentofmwin  the  XgL?  the  ,p£ T^U  ?Lt  1^?k '''^  ««"*'™'  ^^^e- 
body  of  the  indictment,  of  the  place^own  Mrish  h.a,.';.*^^,'''''^'"^"'  '"  ''"' 
the  offence  was  committed  inust  have  bin  S^rh  «'.  *™'f' ■'  y*"*«^'  «"^-)  ^'^^"> 
were  to  try  the  «tu8e  should  ha  Jeco mi  l^m""''  "' '"  «^'*''°««''  "»«  J^^y  who 

c.  K  «.^ich%\"idtThaMf '?o"«^?'Sr  "  ?'''"'^-  *« ''"'  "•«'**  1^  Vic. 
description  shlll  be  Sn  in  the  bodi  nr^ii.^  !?T'°".  !!.'^"i'^d.  such  local 
tioned  by  ArcKTziEd  p  57^  a^some  o^hlf  ^'"'"'••^''\^?'l°*'"8  "••«  "«•>- 

(*)  H.  V.  Napper,  1  Moo.  G  C,  44. 


'■>^iH\ 


^ri 


»v->~,:,'-g* 


,,,'»»*  •■'•'•^«!rvT» '* 
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ftMind  by  night  armed  with  intent  to  break  into  a  dwelling-house,  etc.,  and  to 
commit  an  indictable  offence  therein  ;  (1)  sacrilege;  (2)  riotously  demolishing 
churches,  houses,  machinery,  etc. ;  (3)  maliciously  firing  ^  dwelling-house ;  (4) 
forcible  entry  ;  (5)  poaching";  (6)  nuisances  to  highways  ;  (7)  malicious  injuries 
to  seabanks,  mill  dams,  or  other  local  property.  (8) 

It  will  be  seen  that  by  Article  613  (y)  no  count  of  an  indictment  is  to  he 
deemed  objectionable  or  insufficient  on  the  ground  that  it  does  not  name  or 
describe,  with  precision,  any  person,  place,  or  thing.  And  Article  9S2  post, 
provides  that  the  several  forms  in  schedule  one,  varied  to  suit  the  case,  or  forms 
to  the  like  effect  are  to  be  deemed  good  and  sufficient. 

>  / 

610.*i>«ikifiHr  •'  iMdic<M«B«.— It  shall  not  be  necessary  to  ^te 
in  any  indictment  that  the  jurors  present  upon  oath  or  affirmation. 

2.  It  shall  be  sufficient  if  an  indictment  berins  in  one  jof  the  forms 
EE  in  soHBDTJLB  ONE  hereto,  or  to  the  like  effect.  (8.>' 

3.  Any  mistake  in  the  heading  shall  upjja  twin^  discovered  bo 
forthwith  amended,  and  whether  amended^  o^  not  shall  be  immaterial. 

611.  FwM  mmt  «•■«•■«■  mt  9oumt»l— 'Every  count  of  an  indictment 
shall  contain,  and  shall  be  sufficient  if  it  contains,  in  substance  a 
statement  tl^  the  accused  has  committed  some  indictable  offence 
therein  specified. 

2.  Such  statement  may  be  made  in  popular  language  without  any 
technical  averments  or  any  allegations  of  matter  not  essential  to  be 
proved. 

3.  Such  statement  may  be  in  the  words  of  the  enactment  deacribing 
the  offence  or  declaring  the  matter  charged  to  be  an  indictable 
offence,  or  in  any  words  sufficient  to  give  the  accused  notice  of  the 
offence  with  which  he  is  charged. 

4  Every  count  shall  contain  so  much  detail  of  the  circumstances 
of  the  alleged  offence  as  is  sufficient  to  give  the  accused  reasonable 
information  as  to  the  act  or  omission  to  be  proved  against  him,  and 
to  identify  the  transaction  referred  to  :  Provided  that  the  absence  or 
insufficiency  of  such  details  shall  not  vitiate  the  count. 

6.  A  count  may  refer  to  fmy  section  or  subsection  of  any  statute 
creating  the  offence  charsed  therein,  and  in  estimating  the  sufflciency 
of  such  count  the  court  Stall  have  regard  to  such  reference. 

6.  Every  count  shall  in  general  apply  only  to  a  single  transaction. 

Form  FF  in  Schedule  One  gives  examples  of  the  manner  of  stating  oflences 
in  indictments.    (Bee  p.  599  post.) 


(1)  R.  V.  Jarrald.  L.  4  G.  301 ;  32  L.  J.  (M.  C.)  258. 

(2)  Arch.  Cr.  PI  365. 

(3)  R.  V.  Richards.  1  M.  A  Rob.  177. 

(4)  R  V.  Woadward,  I  Moo.  C.  C.  323. 
i5)  2  Leon.,  186. 

(6)  R.  V.  Ridley.  H.  4  R.  515. 

(7)  R.  V.  Steventon.  I  C.  4  K.  55. 

(8)  I  Tayl.  Ev.  7  Ed.  268. 

(9)  For  Form  EB,  tee  p.  598  po«< 
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omitted  from  \!^^  ^diS^Cihe^^ZZZ'^r^^T^^^^^ 
or   ommon,  by  <tei8urrer  or   motion    to  quash^nder  Zic  e   L^  L.f '"' 
by  motion  m  arrest  of  judgment,  under  Articlfi7i^^n,,     ■ru      ■       P"-"'  •"" 
ment  for  assaulting  an  ofBc"^  whilst  exLuUng  process  withoSt\h"nw"  '""t": 
he  was  an  officer  of  the  Court  out  of  whir-h  fkf  '  ^'.'"°"'  showing  that 

teraptuousordisrespecUrwordstoa  tifr«?pPT^^^^  'ssued  :  (I,  for  con- 
Magistrate  was  in  t£e  execuUon  oVhis  dutfTt  the~"HmS°"  9^  ^"'''"^  ''"*'"'« 
officer  for  nonperformance  of  a  dutv  -.without  show  nT  t'hi.*  i?^*'"''  "  P"*'"'^ 
officer  as  was  bound  bv  law  to  oferLm  Yw  «!^?    f  *  ^^^}  ^^  ^*^  «"<=h  an 

ment,  in  all  these  and  tCirkecKlM'^r'''"'"''  ^'  *''  "'''"''"='■ 
ten^ry?a^''S?efrtrbtai:°t''Sn^  it"''^^^^^^^  ^V  ^^  °' 

£srntsi«rt?rdra»^ 

"  lawfbl  authority  "whfch  w^ld  not  -u.  .^<:      ."■'"'TP''  *'  '*'«'■«  <-*"  ^«  "» 
to  negaUve  •' lawftil  mcusL^  u  »i2f  L  L»   'f*    '?^'^'  excuse,"  and  therefore 
6«"vo     lawiui  excuse     «8  also  to  negative  "  lawful  authority.  (10) 


8^<ed  ,n  <j!  o/ejjma  iV«  in  the  enactment  describing  anvMictaZe 
mdiotable  offence,  or  on  the  groapd  that  it  is  double  or  SiforiS," ! 

(3)  5  T.  R.  623. 

W9     S*    ■  ^^^''  5  T.  R.  83  ;  2  East 
362  ;   R.  V.  Pearce,  R.  4  R,  174  ;    R.  v 


D^n"*;o'«"  'J^-  ^-  Pratten,  6  T.  R.  559 
P.G,  782;  B.V.  Masters,  1  B.  4  Aid. 
Robinson,  R.  4  R.  321 

(7)  R.  V.  Harvey  L.  R.  !  C.  C.  R. 

(8)  Bv.  Hall.  (t.R.  320. 
'91  Steel  V  Smith,  I  B.  A  Aid.  94 

JIO)  R.  V.  Harvey,  supra. 


284;40t.J.  (M.  C.)fi3. 
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Provided  that  the  accused  may  at  any  stage  of  the  trial  apply  to  the 
court  to  amend  or  divide  any  such  count  on  the  ground  tnat  it  is  so 
framed  as  to  embarrass  him  in  his  defence. 

2.  The  court,  if  satisfied  that  the  ends  of  justice  require  it,  may 
order  any  count  to  be  amended  or  divided  into  two  or  more  counts, 
and  on  such  order  being  made  suph  count  shall  be  so  divided  or 
Amended,  and  thereupon  a  formal  commencement  may  be  inserted 
before  each  of  the  counts  into  which  it  is  divided. 

•18*  C«rtalaol4eeUoMa*ttaTltl«t«»eoniit. — No  COunt  shall  be 
deemed  objectionable  or  insufllcient  on  any  of  the  following  grounds ; 
that  is  to  say  : 

(a.)  that  it  does  not  contain  the  name  of  the  person  injured,  or 
intended,  or  attempted  to  be  injured ;  or 

(b).  tiiat  it  does  not  state  who  is  the  owner  of  any  property  therein 
mentioned ;  or 

(c.)  that  it  charges  an  intent  to  defraud  without  naming  or 
describing  the  person  whom  it  was  intended  to  defraud  I  or 

(d.)  that  it  does  not  set  out  any  document  which  may  be  the 
,  subject  of  the  charge  ;  or 

(e.)  that  it  does  not  set  out  the  words  used  where  words  used  are 
the  subject  of  the  charge ;  or 

(/)  that  it  does  not  specify  the  means  by  which  the  offence  was 
committed  ;  or 

(g.)  that  it  does  not  name  or  describe  with  precision  any  person, 
place  or  thing  : 

(h.)  or  in  cases  where  theconsentof  any  per8on,official, or  authority 
is  required  before  a  prosecution  •  can  be  instituted  that  it  does  not 
state  that  such  consent  has  been  obtained. 

Provided  that  the  court  may,  if  satisfied  that  it  is  necessary  for  a 
fair  trial,  order  that  a  particular,  further  describing  such  document, 
words,  means,  person,  place  or  thing  be  flimished  by  the  prosecutor. 
{A8  amended  by  66  Vict.  c.  32.) 

An  application  for  particulars  is  addressed  to  the  judicial  discretion  of  the 
presiding  judge,  who  will  exercise  such  discretion  upon  the  facts,  as  they 
are  made  to  appear  before  him,  according  to  established  rules  and  judicial 
usage;  (I)  and  who,  in  determining  whether  such  particulars  are  required  or 
not,  may  nave  regard  to  the  depositions.    (See  Art.  617,  post.) 

It  should  be  shewn  that  there  is  reasonable  necessity  for  more  specilic  infor- 
mation •  and  therefore,  where,  in  a  case  of  embezzlement,  the  defendant  had 
ample  time  to  go  over  his  books,  which  were  to  prove  his  embezzlement,  his 
ajiplication  for  a  bill  of  particulars  was  denied.  {1) 

A  bill  of  particulars  was  deemed  proper  in  the  case  of  an  indictment  for 

( 1 1  In  re  Taylor,  L.  R.,  4  Gh  ,  l«0 ;  Doherty,  v.  Alman.  L.  R..  3  App.  728. 
(2|  Rtotev.MiUer.3N.  J.  L.J.  381. 
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„o!urt°h;reSrc^ro7trcrs,i?at'?^^^^    '-^  r«™'  '--•  -^^  -iid 

bill  of  particulars.  Butthe  limU  ofihSur  „?,p'?°:^'"  ^^  ^^^'^  «"''"ed  to  a 
has  been  laid  down..i«  an  English  NisPpHug  case  to  hp"  h",''  "*"  "^ Particulars 
the  particulars  shall  give  him  the  same  inrnp^»f  '  '°  '^  l^at.  on  the  one  hand, 
give  ;  and,  on  the  other  hand/thaUhe  sSc Ss^'wUh  ?■  ^P««='«' «°""t  would 
not  be  Stated.  (2)  »peciuc  acts,  vinth  tinje  and  place,  need 

In  a  later  case,  beVore  the  English  Court  nt  nM»»„v  u      .    . 

-  indirectly  conflrmed  ;  and  it  was  held  "hat  o^f^nl  ^T^  ^^'^  •^''^'""e  was 
acts,  the  Court  will  not  order  paaiculars  to  b«  fnrX^' h  ?""?'  ''"''S'"^  "^ert 

•  affidavit  by  the  defendant  denyinl"  knowled J  nf  1h"*'  'V  ^^l  ''^^"'=«  "fan 
sufficient  information  to  enable  him  to  meeT  them  ••  Tho'  ""^^  'i^"^''^'  «"d  of 
Lord  Coleridge,  "applies  only  to  this  extent  ^  "The  general  principle,"  said 

sufficient  to  enable  the  defendant  faX?o  defend  h  ^Jr^^'l '°'^?™''"°°  ^^  's  ' 
on  the  other  hand,  not  to  fetter  theVmCcutoS  tSrcSu^t'o"  hls^a^  13^'' 

va'rS  E:trn  Ki?e\n^3?h?cCt*JrT' ^'^r  ^^^^^^  '»  ''^-y 
ment  or  jn  any^mendemeror  in  a^  3culars"'Z'r^^  '''«'"'''«'- 

^a-'rurarcoVmrble-^^rhte^S^^^^^^ 

must  state  overt  acts,  and  no  eviHAno«  -^f  m  k     ^    •      ,•  °^  ^^^^  -^.ct 

do«  not  «,t  out  th,  woni.  twTSortL  ^hlt'.K"""''-""'  " 
onler  that  a  particuLr  shall  b.fn™i«hiH^r7i,  "'°  *"""  "V 

what  pa^agTii,  mi3i  bS?k  Mm2?^.y     "  ?"»?«"'»'  "'•ting 

See  Aill  commente  on  the  law  of  libel  at  pp.  222^224,  anle. 

For  Forms  of  Indictmente  and  Pleading  in  Libel  caws  see  pp.  261-262.  ante. 

I!)  2:  v'-  rmC  '7 'c  */p  *Jj7^«ooty-n.  5  C.  *  P^^ 


41 
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See  Article  614,  pout,  as  to  special  pleas  to  Indictments/or  libel. 
See,  also,  Article  614  ante,  and  commetits,  thereunder,  as  to  applications  for 
particulars.  , ^ 

«16.  i«dle«m.i««.forpeUaiT.e*e-— No  count  charginc  perjury, 
the  making  of  a  false  oath,  or  of  a  false  statement,  fabricating 
evidence  or  subornation,  or  procuring  the  commission  of  any  of 
these  offences,  shall  be  deemed  insufficient  on  the^  ground  that  ^t 
does  not  state  the  nature  of  the  authority  of  the  tribunal  before 
which  the  oath  or  statement  was  taken  or  made,  or  the  subject  of  the 
inquiry  or  the  words  used  or  the  evidence  fabricated,  or  on  the 
ground 'that  it  does  not  expressly  negative  the  truth  of  the  words 
used  •  Provided  that  the  court  may,  if  satisfied  that  it  is  necessary 
for  a  feir  trial,  order  that  the  prosecutor  shall  furnish  a  particular  of 
what  is  relied  on  in  support  of  the  charge. 

2.  No  count  which  charges  any  false  pretense,  or  anv  fraud,  or  any 
attempt  or  conspiracy  by  fraudulent  means,  shall  be  deemed  insuffi- 
cient because  it  does  not  set  out  in  detail  in  what  the  false  pretenses 
or  the  fraud  or  fi«udulent  means  conmsted  :  Provided  ^that  the  court 
may,  if  satisfied  as  aforesaid,  order  that  the  prosocutof 'shall  furnish 
a  particular  of  the  above  matters  or  any  of  them. 

3.  No  provision  hereinbefore  contained  in  this  part  as  to  matters 
which  are  not  to  render  any  count  objectionable  or  insufficient  shall 
be  construed  as  restricting  or  limiting  in  any  way  the  general  provi- 
sions of  section  six  hundred  and  eleven.    E.S.C.,  c.  174,  s.  107. 

For  Forms  of  Jndi^taient  for  perjury,  see  pp.  98,  99,  mle. 

617.  C«py  parUeatan  to  b«  Mp»lie4  *o  the  MeeM««.  —When  any 

such  particular  as  aforesaid  is  delivered  a  copy  riiall  be  given  without 
charge  to  the  accused  or  his  solicitor,  and  it  shall  be  entered  in  the 
record  and  the  trial  shall  proceed  in  all  respects  as  if  the  indictment 
had  been  amended  in  c<mformity  with  such  particular. 

2.  In  determining  whether  a  particular  is  required  or  not,  and 
whether  a  defect  in  the  indictment  is  material  to  the  substantial 
justice  of  the  case  or  not,  the  court  may  have  regard  to  the  depositions. 

See,  as  to  applications  for  particulars,  comments,  undef  article  613,  anlt. 

61S*  Iii«l«rtm««t  ter  pg*>— Omr  »o  »«mA  MMMr,  •tr.,  by  pet.— It 

''  shall  not  be  necessary  to  allege,  in  any  indictment  against  any  person 

'   for  Wrpngftdly  and  wilfUly  pretending  or  alleging  that  he  inclosed 

and  sent,  or  cAused  to  be  Inclosed  and  sent,  in  any  post  letter,  any 

money,  valuable  security  or  chattel,  or  to  prove  on  the  trial,  that  the 

act  was  done  with  intent  to  defraud.    RS.C,  c.  174,  s.  113. 

619.  s«a«i«M«r*rta«i«*««i«a.— An  indictment  shalll)e  deemed 
sufficient  in  the  oases  following  : 

(a  )  If  it  be  necessary  to  name  the  joint  owners  of  any  real  or 
personal  property,  whether  the  eame  be  partners,  jeint  tenanto, 
paToenerg^tenants  in  commoD,jointa  stock  companies  ortm8teefl,an(l 
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an^';^Jonyis"xr3T  ''' '""^  ^""^'^  ^«  mention  such  pex^ons 

coifm^i^t^tTeWwXutr^^^^^^  '''''  -  *?«  *-«tees  or 
or  commissioners  j     '/^"''°°*  speufyiug  tbe  name,^  of  such  trustees 

JuiLt  SrtirmrSmenSoTar  to  W  property  in  the 
oonetTand  the  proDerhr?8^?C  ♦  k  ,  /  P"*'^''  *'^<'®^  ^^  commis- 
miadoner  withoSrSg  hi!Lf*  *^  '^^"'^  *^  ^"^^^  ^^^^^  °^  «o°^- 

without  stating  X  ime  tJ?  kl     **^"^ .  ^7  name  or  othermse 

RS.C.,  c.  174, 1.  Tr8.T9:  m!?2r  an^r^'"  "^'^'^^^  -  P^-' 

menl^oned.  nor  for  omitting  to  La>e'rdeSraryV"L^^^ 
see  Art.  723.  post,  as  to  amendment  of  variances  so  as  to  conform  to  tl,e  proof. 

contr^lorcufltX^shSl\?Z         ^"^' ''J  ^*^'  **^«  managem^t,  ' 
ceedmg  a^STyt^^^^^^^^  indictme^or  pro-' 

in  respect  thereof  be  deEiL*?  '*^®"*^  committed  on  or 
corpoxSe.    RsS,  c.  1^  8  iti^  "^  *^«  property  of  such  body 

ment  for  any  otfence  mentic^ln^t,^' r* h^'~i°  .*°^.  '''^"'^-  ' 
three  or  thlwe  hundred  Ws^ve^vSv!  ^^.k^""^*'*^.*'^'*  ^^''t/- 

For  form  of  indiotment/see  p.  472,  ante.  ,..,0^^-' 

mfn?t'r;*^fce'-coi:K5  r*;^r'ofin";'r7/°^2- 

postage  stamp  or>her  stamp  issued  or^K^  T^  .P^'*"i  «*«*. 

authority  of  &e  ^liamerKn^a  or^/JJ?  ifluT'  H  *^«      ' 
province  of  Ca^a  or  bv  or  bt  fkt'      ^i!  ^    ^egifilature  of  any 
My  for  the  p^ent  of  anV  L  ~t«^^^^^  '  *°^  corporate 

perty  therein^r^lakiWj^'J^^o^^  whatsoever,  the  pro- 
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of  the  legislature  whereof  it  was  issued  or  prepar«jd  for  issue.  R.S.C., 
c.  174,  s.  125. 

I^ee  Article  3  {v)  ante. 

628.  l«dl««Brt»»"  for  thefts,  eie.,  by  public  employewi.— In  every 
case  of  theft  or  fraudulent  application  or  disposition  of  any  chattel, 
money  or  valuable  security  under  sections  three  hundred  and  nineteen 
(c)  and  three  hundred  and  twenty-one  of  this  Act,  the  property  in 
any  such  chattel,  money' or  valuable  security  may,  in  any  warrant 
by  the  justice  of  the  peace  before  whom  the  oflFender  is  charged,  and 
in  the  indictment  preferred  against  such  offender,  be  laid  in  Her 
Majesty,  or  in  the  municipality,  as  the  case  may  be.  E  S.O.,  c.  174, 
8.  126. 

For  fo^ms  of  indictment,  see  pp.  4G8,  469,  ante. 

624*  iBdletment*    fof  olTenew  r«»petitt«»  m»ll«ble  matter  etc.— 

When  an  oflfence  is  committed  in  respect  of  a  post  letter  bag,  op  a 
post  letter,  or  other  mailable  matter,  chattel,  money  or  valuable 
security  sent  by  post,  the  property  of  such  post  letter  bag,  post  letter, 
or  other  mailable  matter,  chattel,  money  or  valuable  security  may, 
in  the  indictment  preferred. against  the  offender,  be  laid  in  the  Fost- 
master^neral  ;  and  jt  shall  not  be  necessary^  to  allege  in  the 
•  indictment,  or  to  prove  upon  the  trial,  or  otherwise,  that  the  post 
letter  bag,  post  letter  or  other  mulable  matter,  chattel  or  valuable 
security  was  of  any  value.         v 

2  The  property  of  any  chattel  or  thing  used  or  employed  in  the 
service  of  the  post  office,  or  of  moneys  arising  from  duties  of  postage, 
shall,  except  in  the  cases  aforesaid,  be  laid  in  Her  Majesty,  if  the 
same  is  the  property  of  Her  Majesty,  or  if  the  loss  thereof  would  be 
borne  by  Her  Majesty,  and  not  by  any  person  in  his  private  capacity. 

3  In  any  indictment  against  any  person  employed  in  the  post 
office  of  Canada  for  any  offence  against  this  Act,  or  against  any 
person  for  an  offence  committed  in  respect  of  any  person  so  employed 
It  shall  be  sufficient  to  allege  that  such  offender  or  such  other  pei-son 
was  employed  in  the  post  office  of  Canada  at  the  time  of  the  commis- 
sion of  such  offence,  without  stating  further  the  nature  or  particulars 
of  hifl employment.    B.S.C.,  c.  36,  s.  111. 

For  forms  of  indictment,  see  pp.  470  and  490,  ante.    ■ 

For  meaning  of  "  PosUetter  bag,"  etc.,  see  Article  4»  anie,  p.  7. 

«35.  I-*let«e^f.^tfc.nbyt.««t.rl«d««r.-An  indictment  may 
'  be  preferred  against  any  person  who  steals  any  chattel  let  to  De 
used  by  him  in  or  with  any  house  or  lodging,  or  who  steals  any 
fixture  so  let  to  bo  used,  in  the  same  form  as  if  the  offender  was  not 
a  tenant  or  lodger,  and  in  either  case  the  property  m  ly  bo  laid  m 
the  owner  or  person  letting  to  niro.     R.S.C  ,  c.  174,  s.  i27. 

For  form  of  indictment,  see  p.  409,  ante. 
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wh12?er  ma^t  Jc'rcST'^^i^Snerd"  of  counts  for  any  •ffenco« 
pished  in  tie  minnS  shJwnTthet.'rF'ETn  '^""  '''"'«''"- 
Hereto,  (1)  or  to  like  effect :  Prov  ded  that  t^  i^n  .''<^"P^^«  one 
no  count  charging  any  offence^o^tl  l^rrurX^lht.rS'jrer " 

cou^t^^'a^-^^^trtTd  STse^pTa^  S^ctrni"  ""  '■"^'^^™-  ^^^ 

itLyTr:cUrt\ttcl?dl^^^^^^ 

of  such  counts  separately  Such  order  m^tv^V"^  .""*"  ^"^  '"«™ 
in  the  course  of  the  triJl  and  if "ris  nS5^  1 1^  "^  euhor  before  or 
the  juiy  shall  be  discha^^S  fr.^^  Vf^K  terdict'onTh  "'  '^°/"^' 
which  the  trial  is  not  to  proceed  fe  countlfn^K*'- ""r""'"  ^" 
which  are  not  then  tried  shSil  be  proceedll^nnnM  .1^  '"^•'«t'n«"t 
they  had  been  found  in  a  separateTndlSment^'"  '"  '^^  '''^'''  "«  '^ 

l^lSr^iSS^r^lf-  ^;C:!  ---.  noonler^Ml 
^(fistititet  charges  of  theft  \^?  2LS  /w  ''n  ""J  "T'^'' 
been  committed^ «,rtAm  «a:  m^thsfZ^Z  Q^tlnHf^'^,  '^  ^""^^ 
oflences,  whether  against  the^4e  pZn  or  not.  ^'  '^  '"'^ 

5.  If  one  sentence  is  passed  upon  any  verdict  of  o-niu^-  «„ 
counts  than  one,  the  sentence  shall  be  Jod  if  an/nf-   ^  T  "''"■^ 
would  have  justified  it.  ^  ^  "  *"^  ''^^""^  <^^»nt8 

It  will  be  seen  by  this  Article  and  hv  Article  619  „r,i.  .Ko.  -,  • 
the  discretion  of  W court,  when  satis  L»h«tfhn    '  f"'*;  "•*'  "  '*  entirely  in 
either  order  a  count,  (when  irchar^s  sitll^  h  ■V"'  ^1^^  of  Justice  require  it.  to 

two  or  more  counts.Tr  to  direct  when  the  ii^  '°^"  '^''"''^''^  *"'" 

that  the  accused  be  tried  on  o'i^for  more'counts  1^"^^^^^^^^^^  ««-'•'''  ''"""ts. 

jury  may  acquit  the  pr^oner  of  mif-^T  «^"^'*".?'''^^ 
manslaugluer;    And  if  UDon  the  tr^?^f  •  ^^''-^nder  a  verdict  of  guilty  of 
jury  find^he  accuse?  not  |unty  of  the  Lurde?  Tht  ^°!,  '=4"*  '""^der.'the 

a  v^dict  Of  Concealment  o«f  .a.^?tLT£nc'JL^'Sc\^r^^^^^^ 

peSSSn"^onT^S?nT;:;;mbt''of^Um^^^^^^  '=°!?"""«'*  "^^  ">°"^ 

tried  for  it ;  or  each  of  thermTy'g  l^c^d  Zl  ttKilSeT  "'  ^°""^ 

the%rC?ird^S  reS^rSv  ''or^s^e'^^",  ''"'^'r'  ^  «  '"-'1-. 
two  or  more  commit  an  asoault  or  ai^  a  ,^;v  nf^T™/-^'^  '•  ^""^  ^^^  ^"'^  ^here 
although  tl,ey  may  have  Sd  s^Zafek  Lt  i'fVh:"""'  °'"  '^^  '""'•  <2'    And' 
result  Of  t,e  acts  ok.,  ^ointiraffiniyn^i;^^^^^^^^^^^^^^ 

the'^XcToTo^hr  ac^^Jrwi^  n«"  1^^  ""«  '^«f«"dant  in 
might  all  be  indictS  Sntfv^f  8^  wh«~T '"«'"'"■• '' ^as  held  that  they 
libellous  song,  it  was  SthiVihf^  J  uH^^^.P^''^''"^  j°'"«'*  i"  singing  a 
«'      was  neld  that  they  might  be  indicted  jointly.  (5)    But  if  the 

)''  tt^°™  EB  see  p.  59B.posl~  " " 

I  ^•^-  TrafTord,  1  B.  A  Ad.  874. 
{*)  Yottafcv.  R.  3  T.  R.  98. 
'^'  ft-Mpfield.  ?  Burr.  9Bb.jA.  
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imblicafions  of  a  libel  by  two  different  persons  be  disUnct.-^s  if  two  different 
KooksTllere  not  being  lirtners,  sell  the  libel,  at  their  respecUye  shops,  they 
must  n That  case,  be  Dieted' separately ;  for-eaoh  hascS  ^d"  foiX  t 
act  of  publication.  And  two  or  more  persons  cannot  be  Indicted  jointly,  for 
perjury,  or  fof  seditious  or  blasphemous  words,  or  the  like,  because  such  offences 
are  in  their  ftature  several.  ( I )/  ^ 

Even  where  several  commit  a  joint  act,  which  act,  however  is  not  of  itself 
illegal,  but  becomes  illegal  merely  by  reason  of  some  circumstances  apph^^^^ 
to  each  individual,  severally,  and  not  jointly,  they  must  be  'n^^**  ^fP"''^'/- '^)  „ 
Thus,  several  persons,  who  are  partnere,  cannot  be  indicted  JO'""y  /or  "'«   " 

■  offence  of  exercSng  their  trade  without  hiving  served  an  apprenUceship.  (3) 

i„AmttmA—wm*m*»*r*mU.-'Vfhen  several  persons  are  Indloted  jointly,  the 
pro^tion  havVthe  option  to  try  them  either  together,  o'-ffP*™^^  Ihe 
jS^^when several  are  Indictk  jointly,  caunot  <^» ^h^f  dfsSon TranJ 
to  be  tried  separately  ;  but  the  presiding  judge  ""ay- "» J"» /?'f/^,'i°"'  «'*"' 
them  separate  trials,  upon  good  cause  b^ing  shewn  for  a  severance.  (5) 

Har.  A«e«.«ri«  .ftT  tk.  Au^  »«d  r-rtw«— Every  dge  charged 
with  being  an  accessory  atter  the  fact  to  any  offence,  or  wittf  remv.ng 
any  pro^rty  knowing  it  to  hive  been  stolen  may  be  indicted, 
whet&er  the  principal  offender  or  other  party  tx)  the  offence  or  person 
bv  whom  such  property  was  so  obtained  has  or  has  pot  been  indicted 
or  convicted,  or  is  or  is  not  amenable  to  justice  anU  such  accessory, 
may  be  indicted  either  alone  as  for  a  substantive  offence  or  joiijtly 
with  such  principal  or  other  offender  or  person. 

2  When  any  property  has  been  stolen  any  number  of  receivers,  at 
different  times  of  suoli  property,  or  of  any  part  or  parta  thereof,  may 
be  charged  with  substantive  offences  in  the  same  mdiotment,  and  may 
be  triedtog^her,  whether  the  person  by  whom  the  property  was  so 
obtained  is  or  is  not  indicted  with  them,  or  is  or  is  notj  m  custody  or 
amenable  to  justice.    E.S.C.,  c.  174,  sa  133,  136  and  138. 

See  Articles  715, 716  and  717,  as  to  trial  of  receivers.  And  see,  also,  comments 
at  pp.  29^-196,  ante. 

68S.  l«ii«»— *•*•««»-«  p»«vf«  «».Ti«ti«-.-In^  any  indict. 

ment  for  any  indictable  offence,  committed  after  a  preyious  conviction 
OT  convictions  for  any  indictable  offence  or  offences  or  for  any  offence 
or  offences  (and  for  which  a  greater  punishment  may  be  inflicted  on 
that  account),  it  afiaU  be  sufficient,  after  char|fing  the  subsequent 
offence  to  state  that  the  offender  was  Bt  a  certam  time  and  place,  or 

■  at  certain  times  and  pftioes,  convicted  oF  anMndiotable  offence,  or  ot 
an  offence  or  offences,  aB  thq  case  may  be,  and  to  state  the  sub^mce 
»nd  effect  only,  omitting  the  formal  part  of  the  mdiotment  and  con- 
viction, or  of  the  summary  conviction,  as  the  case  may  be,  lor  tde 
previous  offence,  without  otiierwise  describing  the  previous  offence 
or  offences.    R.S.O.,  c.  174,  s.  1|^. 

A  second  offence  must,  in  order  to  be  punlsAabie  as  such,  be  one  which  to 

"I       '  '  '  " 

(ll  r!  v^ Philips,  2  Btr.  921. 

S  R^v*  WMU)n!'C8^^"6^3.    See  R.  v.  Tucker,  4  Burr.  2016,       " 

(41  2  Hawk.  P.  C.,c.  41,8.8. 

(5)  1  Blsh.  Or.  Pro,  'ind  Bd.,  s.  1018. .  . 
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been  committed  aAer  a  convicUon  for  a  previous  onflnr«  i„  .,,  ,•• 
punishmerft  for  again  committing  an  offen*  Xr  &'  "  Ph''*''''"8  *  ''«»^'«'- 
^  law  proceeds  upon  the  princiDleahat  th?nffi^,io  "^  ^\Tt&^^  convicted,  the 
treating  his  p^'^ious  convction  with  Sntemot  b',?f  K""«  ">en/rence  i» 
ofTence  takes  plaee  without  his  having  b^nro^vlVaHi  ^  '^^  rei)et.tron  of  the 
with  contempt  a  conviction  which  ha!  hTd  nn  «^^^  ''*'  F«»r>*«  ^"^  '«>  "*«» 
Of  an  orenceUre  any  ^.^:S^:;:^^^lZ^'^&,  nSacT^,""- 

•      of^il^coScff'''''"''"'"^'^"'^-    ^"-l^^^  Article  694.  po,^  as  to  proof 
For  forms  of  indictment  in  such  cases,  see  pp.  47i,  49|  and  492,  potL  \      *  * 

taken  by  deinurier,%r  motK  00^.  ti«  ^nH^**"n  .'•"*"  ^ 
defendant  haa  pleaded,  and  Tt  af^nvaU   «  ° t't^^^^     ^^"'^^  *^« 
wurtor  judge  before  whom  the  Sw-t^      ?  ^^  bj  leave  of  the 
before  wiichfany  each  oGioTisTlitll^^t'irtLZ^^ 
teiy,  cause  the  indictment  to  be  forthw^f K  Y^     1 1  pought  neces- 

cular,  bv  some  officer  of  the  court  ?r'Tther^«"^^  P'*''*'- ^- 

.the  trial  shall  proceed  as  if  no  such  def^t  i£/^'  ^^  ^'^^'^"Pon 
''motion  in  arrest  of  judgment  sU?  be  ^\^.h^  appeiu^  ;  and  no 
indictment  Which  nightZvVbSnteSTH^'  ''"^A'^^'t  ^^  the 
or  amended  under  thf  au?Ct^of  Sl^"*'^'*«"  °^  ""^  ^«°^^'™'' 

is5a!ThrS.d^'':;'Ji-*/.V]^VaCd  bv\S         "^*«  p-'«'- 

although  the  word  is  jiot  so  quu^f?ed  in  th«  ^„  h^  ^^p^^^,^  "  formal  "  ;  and 

doubt  that  it  has  reference  on?y  to  S,w/defLur^  """"^  *='"'  ^«  "« 

not  to  matters  of  jutito/ice  or  to^///«^?.;    ^'  V*^  imperfect  averments,  alid 

not  mean.  that,-upTthl'defSd?nt  demu"  """es 

ments  may  bo  made  so  as  to  cure  dekcror  sun^nlv'„^-:'°  '?  quasli.-amend. 
which  does  not  charge  any.ia<flctable  offenL  ,^^^  omissions  m  an  indictment 
is  HQ,Qfrence  alt  all ;  (3)  (Ib^ot  instance  an'iirt*M  ''^"'5  ''^"^^^  «"  «<='  t^at 
llght>U,wWcfi.thoug'hanoffeSfno^^  for  attending  a  prize 

foracWgeofrape.LtKiSroLther«r^^^^^^  indictment  m^nt 

state  that  it  was  it  yiounAeSZan-;™-.^!*'''"^^^^  '"'<'  '">^'"'"B  to 
of  an  unmarried  woman  undeMwentt  Z^Z'^^1  *°  md.ctment.-for  seduction 
Un,  testate  that  the  defen,&Vr  ^rov^he^S  Kenty^onrisT'-"""" 

fai';a\'d'SntLriS5iih'e'x^nsrhr '°^•^^^  'j>^^-'  -  *»« 

petition  to  quash,  IwforeKiitetrtheSt',^"'''  **°  V.  ^V  demurrer  or 
wceptbylSaveoftheCoSrt  Knlvuti^-  ^^''".'"l"*  **"  so  afterwards, 
from  doing  80  ;  hu^X  Article  734^«L/nirr'"*^?1.  ^^  ">«  '''"''«  Article 
verdict.  Anicie  7d4,  poi<,  all  formal  defects  are  cured  by  the 

thera?oiclb?SxSJ^"o\'Stforto^^^^^^^^^^  fhe  defendant  may  either  attack 
and  attack  thei  bTSn  in^sfof  i?,Hfr^-'  T  ''T"?  ^"'^  ""  *"««•  verdict 

.2of  Which  provid.^  thai'KS  'isfxi  Zr^siz^^'i^^r^ 


T 


l!}L;-PWlpott8,  IC.4K.  112. 

-narily.  (S^Wte  95*ii!£  "^''^ ''  *  non-indictable  offence,  punishable  sum- 
(5)  See  Article  182,  mU^  ' 
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arrest  of  judgment,  on  the  ground  thai  the  indiotnienx  does  not  state  any  Indicl- 
abje  oirence. 

The  application  by  motion  to  quash  an  indictment  is  made  to  the  Court  wheiv 
.  the  l>iil  is  found  ;  but  it  has  been  usual,  in  Kngland,  in  ckses  of  indlclmonts  ,it 
sessions  or  in  other  inferior  courts,  to  make  the  applicalloji  to  the  r.ourii)r 
Queen's  Bench,  the  record  being  previously  moved  there  byjeWwran.  It  has 
been  decided,  however,  that,  before  plea  pleaded,  the  Cour^  .»M.,v^k»»,  « 
has  Itself  authority  to  quatk  an  indictment  found  ther 

Not  only  must  a  motion  to  quash  bo  made  befoi 
formal  defects,  but  this  is  also  the  rjile  even  wh0n. 
any  other  grounds ;  (2l  H  has,  however,  beeahel* 
» indictmf.nt  has  been  found,  without  jur'sdii^ 
motion  by  the  defendant,  after  a  ple^ottuyBms,  (3)  ' 

'  When  an  indictment  is  attacked  for  tsmUff^^s,  by  demkirrer,^  or  motion  to 
quash,  it  may,  under  the  above  article,  6297l5e  amended  ;  but  ^hen  so  attacked 
for  defects  in  mttlters  of  sul)8tance,  the  granting  of  the  nlbtion  to  quash  or  tlio 
maintaining  of  the  demurrer  has  Iheelfect  of  setting  the  indu^ment  aside  ;  |1) 
in  which  case,  however,  the  prosecution  may  prefer  a  new  indictment. 

When  there  are '  defects  in  matters  of  substance  the  defendant,  itistoaii,  of 
demurring  or  moving  to  qjuashj  may  plead  to  the  tperits,  and  then  after  standing 
the  chance  of  an  acquittal,  he  may  w^ill,  in  ease  of  a  conviction,  move  in  arrest 
.  of 'judgment,  unless  the  defects, — thimgh  in  matters  of  substancer— are  such  as 
are  cured  by  the  verdict,  either  undwuhe  provisions  of  arlicl.ff  734,  pqU,  (.1)  or 
under  the  general  rule  of  pleading  biwhiqh,  When  an  essential  averment  is 
not  wholly  omitted  but  imperfectly  stated,  it  will,— though  so  defective  as  to  be 
bid  on  demurrer,— be  cured  by  a  verdict  found  upon  an  issue  involving  that 
averment,  if  the  verdict  is  such  as  could  only  be  found  upbn  actual*  proof  of 
the  averment,  ((>)  or  unless  the  defects  in  the  indictment  have  been  amended  by 
order  of  the  Court  in  the  course  of  the  trial.^  For;  although  defects  in  matters 
of  substance  cannot  be  ordered  to  bo  amended,  when  attacked  by  demurrer  or 
motion  to  quash,  it  will  be  seen  by  clause  2  of  article  Tii,  that,  "  If  there  is  in 
the  indictment  or  in  any  count  in  it  an  omission  to  sta^e  or  a  defective  statement. 
of  anything  requisite  to  constitute  the  offence,  or  an  omission  to  negative  any 
exception  which  ought  to  have  been  negatived  but  that  the  matter  omitted  is 
proved  by  the  evidence,  thg,  Court  before  which  the  trial  takes  p*ace,  If  of 
bpinion  that  the  accused  has  hot  been  misled  or  prejudiced  in  his  defence  by 
such  error  of  omission,  shall  amend  the  indictment  or  count  as  may  be 
necessary.)'. 

When  defects  in  substance  hive  not  been  amended  at  the  trial,  under  Article 
753,  and  when  they  are  riot  cured  by  verdict,  the  indictment  milst  be  set  aside. 

The 'rule  with  regard  to  defects  in  substance  being  cured  by  verdict  will 
only  apply  to  9|ji|vennent  itnperfecUy  stated,  that  is,  an  averment  which  is 
stated,  >'Ut  whiflBnai^^tea  is  defective,  t  The  ri^e  will  not  apply  to  the 
total  omission'o£|dMM|^^^veirmenl.  ci/«_i>„       :<f  '^'^ 

If  there  is  ^^^MKHpy)  ^tiat  th^ 


W 


ctment  charges  no  ofTepce  in  law, 


(1)  R.  V.  Wil8on,6  Q.  B.  620  ;  14  L.  J.  (M.  C.)  3. 

(2)  R.  V.  Rookwood,  Holt,  684 

(8)  R.  v_Heane,.4  B.  4  8  947  ;  33  L.  J.  (M.  C.)  115 ;  Bee  also,  R.  v.  .fames,  12 
Cox  127  ;  and  R.  y.  Yates.  12  Cox  233. 

(4)  R.  V.  Burkett  Andr.  230  ;  R.'v.  Sermon,  I  Burr.  516,  543. 

(5)  See  Nash  v.  R.,  4  B.  *  8.  535  ;  .13  L.  J.  (M.  C.)  94. 

(6  Hevmann  v.  R.,  L.  R.  8  Q.  B.  105  :  R.  v.  Goldsmitl*.  L.  R.  2  G.  C.  U.  74 ; 
42  L.  J.  (M.  C.I  94  ;  R.  v.  8troulger.  17  Q  B  D.  327  ;  55  L.  J.  (M  G.)  137. 

(7)  R.  V.  Aspinall.  2  Q.  B.  D.  58  ;  46  L,  J.  hM.  G )  1 49.  See,  R.  t.  Gray.  L.  4  C. 
3i'65.;  R.  V.  Lynch.  20  L.  G.  J.  187 ;  R.  v.  Garr.,  26  L.  G.  J.,  61 ;  R.  v.  Norton.  16 
Cox.  59  ;  R.  v  Waters.  I  Don.  356. 
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entitled.,  of  right  to  ^wST  ^^TtiTrhT/'^f"?*^'*  «''*''^^ 
mnt  preferred  axajnat  him  in  any  cS  n/,     *""'  °*^*"3^  >«*«*■ 
dme  allowed  him   to  plead  orXmur  V^    "  '"'Pf'- o""  to  »re 
Provided  always,  that  If  tho  «ourt  iSfi^r     ?•>'  «°«»^  indictment 
indicted,  upon  the  application  of  L^hn«r^"''  ^"^  P"''*"'  '«  «« 
ppinion  that  he  ought  to  be  allowed  ft  tw'^^'T  «■•  otherwise,  is  of 
or  to  pr^narp  forL  defel»^  oTitLrw  rsuSf  *^P'""^  "'•^«"»"'- 
Bucb  fuirtfier  time  and  may  adjourn  the  tn^lnf    ^'^'^  "'"^^  «^'  ' 
future  time  of  the  sittings  of  The  oourr  ol  /  T^  ^'"^^  *"  * 
subsequent  session  or  sittings  of  the  omTrr      7       ^^^  °«^t  or  a* 
bail  or^etherwiee,  as  to  the^ourts^rml?'*  T"  '"*^^  '«'•"«■  »»  % 
t  adjournment  to  another  BesSonoSS,.:^"^  ""jf ' '»  ^he  case  oft 
of  the  prosecutor  and  witnes^^  /^J^'i^^P'^Vh"  recognizances^ 

propecutorind  witnesses  shall  be  bou^  fn  f  f  i  ^^'"^^  ^^  the 
jfivfe  evidence  at  such  subsequent  sewinn  «^  •*:•  to  prosecute  and 
fnto  any  fresh  ^gni^n^Z \Z^l^^Z    ^^^^^^ 

The  trial  of  an  indictment  will  Mnflr«ii,y  k„  *      .      '    '        ' 

the -application  of  the  prosecution  0^0™  £'f„a:"«'*  ''y  the  <:ouPt.  upbn 

^  .h«„'"f  ?""^"^°'  '^"'^  f"--  the  delay,  su6l 'a.  "th^  mPP°'^°'^  JTaffldai^its 
absence  of  a  necessary  and  material  witness  L«vii^''  ""®,"  '"'  ""avoidable 
jury,  and  the  like. ,( I)  '         ^' t°®«*'8tence  of  a  prejudice  in  the  . 

The  production  bv  the  DrWcntinn  «p».  j 

.  hefbre  the  Magistrate,  and  Killed  toZ"'*^^  '°  that  adduced 

be  a  ground  for  postponement  of  the  Walfs,  '"■'"'"^'  ''f °'"« the  t.>a],  may 

££'cT.i;gS  K''trinX?m^en'frd''a*'^P"-'--  ""-  'he  Jury 
given  m  the  case.  (3)  "'i-iment,  and  before  any  evidence  has  been 

ln.l,  w,.h  a  „™  to  ,j,e  |.^a,/„  „,  £°^,*«,°  ^JJ^W  P»«»»ent  of  ift. 
Where  the  application  is  inaH«  ht,  »i.„  '  " '  '        . 

STrlt'^^'-  *">'»  the' dX'da'/t  SSoTSr'";.!'  '1  '?■  "'^  '^"'^'^tion  of  the 
charge  him  on  h  s  own  recoffnizanP«  /\,  u  .  ^r.  "^  *'^™'t  'wm  to  bail  or  to  dio 
i..s  been  found,  the  Coi^ZTn^ora^dS  ttV^n^r^^'US^  1  -'^  °^«- 

Thejudges  of  the  Central  drtmiiiairnnr»,>„.»       . 
Presentment  to  the  Gra  JjurTof  Tb  li  nf ^n^^V"^"^  '»*til  the  ne:rt  session  the 
the  ground  Of  the  lUnea^g^lU' s^J;„"tE^^-,^,P'ta>  ^ 

Li'  ^  Ji«ven8on,  2  Leach  546  fi  '  v  b^^  *'^.?-  ''■  «"°ter,  3  C.  4  P 
M.<arthy.  C.  4:J!lar.  62i ;  R  v  4vage  ,  C  A  kV  *'i,*  R°h  '92;  B  v 
rJ,lr^\\''n^\'??'^-*P'  4  P  9of    n    v*5i^.L«.^LMobbs,  2  F.4 


.  4  P  901-  n  ;,  r»  :  '  "•  ^-  MObbs,  2  J 
DriPDS  IsVn,  9.  '"^.''"."t.  10  Cox.  353  ;  R 
"npps,  13  Cox,  25  ;  cit.  in  Arch.  Cr.  PI.  4  : 


T.|..or.UCox..«0;B. 

S  R  v'  p-f""*«?!ii"'  '^  Cox,  403r 
I  n  ^  £'.tzgerald  I  G.  4  k.  ?0I 

5  Sv-2!2^""'^<^.4K  246. 

boKc:?pl9'r'Rv-5?H"''  «v.  Parish,;  G 
(6)  B.  v.Chapmn;  8  cVp  Ifffi'  ^-  *  ^ar.  27I.''- 
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In  one  case  it  was  held  by  Lush,  J.,  that  the  presentment  of  a  bill  to  the 
Grand  Jury  could  not  be  postponed  to  the  nexTAssizes,  on  the  ground  that  other 
and  iikf  charges  might^before  that  time,  be  brought  against  the  prisoner.  (I) 

Baggallay,  J.  postponed,  to  the  next  assizes,  the  presentment  of  a  bill,  on  the 
ground  that  the  witnesses  were  resident  in  a  workhouse  where  there  was  small- 
pox, and  that  the  attendance  at  the  Assizes  of  such  witnesses  would  he  danger- 
ous to  the  public,  inasmuch  as  they  might  carry  infection  ;  and  the  prisoner 
was  admitted  to  bail  on  his  own  recognizance  to  appear  at  the  next  Assizes.  (2) 

See  Articles  757-7o9,  fosl,  for  special  provisions,  as  to  the  province  of  Ontario. 

/     631.  Special  picM. — The  following  special  pleas  and  no  others 

/  may  be  pleaded  according  to  the  proviaons  hereinafter  contained, 

'    that  is  to  say,  a  plea  of  autrefois  acquit,  a  plea  of  autrefois  convict,  a 

plea  of  pai^on,  and  such  pleas,  in  cases  of  defamatory  libel,  as  are 

I  hereinafter  mentioned. 

/       2.  All  other  grounds  of  defence  may  be  relied  on  under  the  plea 
'    of  not  guilty. 

3.  Th'e  pleas  of  autrefois  acquit,  autrefois  convict,  and  pardon  may 

•  bo  pleaded  together,  and  if  pleaded  shall  be  disposed  of  before  the 
accused  is  called  on  to  plead  further  ;  and  if  every  such  plea  is  dis- 
posed of  against  the  accused,  he  shall  be  allowed  to  plead  not  guilty. 

4.  In  any  plea  of  aw^rc/ois  acquit  or  autrefois  convict  it  shall  be 
BuflScierit  for  the  accused  to  state  that  he  has  been  lawfully  acquitted 
or  convicted,  as  the  case  may  be,  of  the  offence  charged  in  the  count 
or  counts  to  which  such  plea  is  pleaded,  indicating  the  time  and  place 
of  such  acquittal,  or  conviction;     B.S.C.,  c.  1'74,  s.  146. 

6.  On  the  trial  of  an  issue  on  a  plea  of  autrefois  acquit  or  autrefoit 
convict  to  any  count  or  counts,  if  it  appear  that  the  matter  on  which 
the  accused  was  given  in  charge  on  the  former  trial  is  the  same  in 
whole  or  in  part  as  that  on  which  it  is  proposed  to  give  him  in 
charge,  and  that  he  might  on  the  former  tiial,  if  all  proper  amend- 
ments had  been  made  which  might  then  have  been  ma^e,  have  been 
,  convicted  of  all  the  offences  of  which  he  may  be  convicted  on  the 
count  or  counts  to  which  such  jplea  is  pleaded,  the  court  shall  give 
judgment  that  he  be  discharged  ftrom  such  count  or  counts. 

6.  Kit  appear  that'the  accused  might  on  the  former  trial  have 

been  convicted  of  any  offence  of  which  he  might  bo  convicted  on  the 

"  count  or  counts  to  which  such  plea  is  pleaded,  but  that  he  may  be 

convicted  on  any  such  count  or  counts  of  some  offence  or  oflences  of 

•  tiiiich  he  could  not  have  been  convicted  on  the  former  trial,  the  court 
shall  direct  that  he  shall  not  be  convicted  on  any  such  count  or 
counts  of  any  offence  of  which  he  might  have  been  convictwl  on  the 
former  trial,  but  that  he  shall  plead  over  as  to  the  other  otteuce  or 
offences  charged. 

i         Under  this  Article,  a  plea  of  autrefois  convict  or  ot  autrefois  acquit  may  be 
j     lircived  by  shewing  either  that  the  olfence,  of  which  the  defendant  was  pre- 

i  * 


•  I .  R.  v.  Heeson,  14  Cox,  40. 
(.'i  R.V.Taylor,  1 5  Cox,  8. 


■Ji<-i'i^'i^^sk'    'A*^  ;-  ^ 
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viously  convicted  or  acquitted,  was  thp  m™^  „«• 

against  him  in  the  indictment  pllded  L  ''o^thafZ' wat  '*""  •'^'^!f '' '«  '='""-««1 
as  the  case  may  be,  of  some  offence  of  which  he  mi^hTh  '^°»^"='ed  or  acquitted 
mdictment  pleaded  to.    For  instance.  supposeT^hL^'  convicted   upon  the 
and  convicted  of  the  manslaughter  of  B    or  nr  ;7     ^'"^  ^^^°  '°<^'cted  tried 
aaerwards  indicted  for  theVnuX^f  B   a'pTea  of  Z?';^"?  "*"  *?''"^  <"'B'-*« 
such  previous  conviction,  would  be  a  good  nlp„    hi  ^"'^  "*"*"""■  «'?"'ng  up 
not  a  conviction  for  murder,  and  therefore  not  rL^"'''  «'lhough    it  was 
in  the  indictment  pleaded  to  it  was  a  conviction  for  In'T^^  °'^T'  '^^'^^ 
might  be  again  convicted  under  the  neV  iXlmpn?  •  r ''"''^  °^  ^^'''^  ^^^ 
with  murder  may  be  found  guilty,  under  AriWp??       '-  ^'^i^  P^'^'*"  charged 
under  Article  714,  of  conoLlmLt  ofbirthtndAf,?H;  !?'"''''"«'''«'••  »'• 
declares  that  a  previous  conviction  or  acquittal  fnr  m^-li     ^5;,^"*'-  expressly 
second  indictment  for  the  same  homlXchaS^inT^  !='*''''' ^"  «  *'''•'''  * 
vice  versa.  ""i-iut,  cnarging  it  as  manslaughter,  and 

pliix^r.  t  StS  Yhretdic^e-ie^cetr  t  ^""■'^'«'>'  ^- '» -y ' 

njd.ctment  would  have  been  sumcie^rt^o  p^cr ^l/g^ai^n^Sti!!;:  oTrhS 

sMlVoilf^^'^ter!^^^^^^^^^^^  'aw  that  a  series  of  charges 

acquitted  or  c'onvicted;  h/shru  not  be  cTarged'aS  „°'' .",  •"'"°'-  °'^«" "«  ^« 
more  aggravated  form.  (2)  i-nargea  again  on  the  same  facts  in  a 

delJSIntj^y:;!^  Si^^^l^,  ttSonragSst'h^'^^-'f"'  '^  "««"-  '»»« 

for?c^rireJ^juVrur^^^^^^^^^  rr  ^-'--'^  ''»- 

who  w.as  afterwards  indicted  for  the  hemic  dewLnn/*^'?'^'.^"''"''  ^  ''"'"endant 
acquU,  on  the  strength  of  the  verdlt  oTtlfe  CoZe"  s  jury' 't,     *"'"'  """"^'"■•'     ' 

must  h2^'■LeL'°vatt,^nd^haT1^thfiri\l''^  P'"''!!"!^'  conviction  or  acquittal 
first  indictment,  or  trial,  so  IhUlhed^ZT,^"^  '^"^^''^  "'-  insulliciency  in  the 
judgment  for  the  offence' charged  in  thSr^^^  not  %a//y  liable  to  suffer 
was  rendered,  and  was,  thereC  never  rean'X'p?''  ''"""^  Y''*^"  the  verdict 
conviction  or  acquittal  will  be  no  bar  to  Iseconfei  ."  ^""T'^y-  '^e  previous 
seems,  now,  to  be  greatly  modified  hvthan?  'nd'ctment.  (5)  But  this  rule 
declares,  (see  clausS  S^thWe  defeSLnt  sSL'r,,'^'"''"/^'  "2''  *'^*«'>  «^P''ess  ? 
ac,,uil  or  autrefois  convict,  "  ff  U  aJpeiS-  that  th«r^^  °"  ^'^^^^  of  autrefois 
was  given  in  charge  on  the  former  triS?^  Ih«  i„!  ™"^';  °?  **'''=''  "'«  a^cdsed 
on  which  it  is  proposed  to  jrive  hfm  ii  iha  ^Tv"*  "''*"'«  <"■ »«  P*"-'.  as  that 
ffia^ -iLaJlprot^  "?at  he  might,  oif  the  former 

^^'>'>«^^^^Sih&^^^^^^^^m^~bave  been  convicted  of  all 
a„  tu  ,  •  convicted  on  the  count  or  counts,"  pleaded  to 

amended,  for  iriSlanceTnde;ffiiV\Vt.?„hr  'I!'"' ''^  "'S^t  have  been 
— uiiuer  Article  7^3,  po5<,  although  not  actually  amended, 

«.'!'/ c:  AP':^^''?  v*Birdl  h^'lfVr  \  ^'»''«"-  »  E-'.  "7  .,  R.  V 
Q.  a  D.  423  ;  59  L.  J. "il  (f  M  ^*  '  '^^  ^-  ^-  <*•■  ^•'  '»  ^  "  ^-  J^""*;  2* 

I  'fXn':T^oi'^  &  ^if '^'°^'on.  '  B.  *  S  C88. 

f-r'oT  '^^  «"^  •  "•  ^'  tJhampneys 
Cr.Pl.AEv.2lBd.l49,  iho 


(5)  fi.  V.  DrurTV^  4  K   ImH's  lT,m  ^^°M^\^''«-  *?3  :  16  L.N.  187. 
'^  ;  26  L.  J.  (ri  G.)    7  ^  aiai  H  •  J- 1""  ^•>  '«^;  «•  V-  Green,  Dears.  4  B 
»•  *  C.  502  ;  k  V.  ChampiSs  2  M  i  A„h°°?ft'"'  '  }^^^'  **»  ^  ^  ^  Taylor, 
r-  W.  A  Ev.  21  Ed.  149  iSo  "  '  *""*  ""*«'■  "ases  c«/.  in  Arch. 
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it  seems  that  under  clause  5  of  the  above  Article,  it  would  be  a  bar  to  a  secoml    J 
indictment  for  the  same  offence. 

A  plea  of  autrefois  convicl  or  aulrefeis  acquit,  has  been  held  to  be  sustained  i 

by  proof  of  a  previous  conviction  or  acquittal  by  a  competent  tribunal  in  a  | 

foreign  country.  (I)    In  such  a  case  the  defendant  should  produce  an  exempli-  f 

flcation  of  the  record  of  his  conviction  or  acquittal  from  the  court  of  the  Slate  s 
or  Kingdom  where  he  was  tried.  (2) 

As  to  proof  of  proceedings  or  records  of  foreign  courts,  see  section  10  of  the 
Canada  Evidence  Act,  1893,  poj<.  ^^  | 

For  forms  of  plea  of  autrefois  acquit,  see  p.  600,  po.tr 

According  to  clause  3  of  the  above  Article,  63!,, pleas  of  autrefois  acquit!^  \ 

aulrefois  convict,  and  pardon,  may  be  pleaded  together,  and,  if  pleaded,  must  ji 

be  disposed  of  before  the  accused  is  called  on  to  plead  farther ;  and  when  these  ; 

pleas  are  disposed  of  against  the  defendant  he  may  then  plead  not  guilty.  j 

As  the  jury  are  sworn,  at  once,  to  try  the  ifunlraised  by  theplea'of  ou(;e/'oij  ' 

acquit,  or  autrefois  convict  it  appears  that  no  replication  is  actually  pleaded  on  ii 

the  part  of, the  Grown  ;  although  a  replicf iiaO  ^i^imiliter  must  be  entered  upon  ' 
tfie  record,  when  afterwards  made  up.  (3)    '  ^               ,.  r-^  • 

For  form  of  replication,  see  p.  600,  post.  , 

Where  in  an  English  case  the  former  record  was  at  the  Quarter  Sessions,  the 
Queen's  Bench  Division  of  the  High  Court  granted  a  mandamus  to  the  Justices 
to  make  up  the  recon^  (4) 

A  verdict  for  the  defendant  upon  a  plea  of  autrefois  acquit  or  convict  cannot, 
it  seems,  be  set  aside,  and  a  new  trial  had,  although  rendered  without  evidence 
and  against  the  opinion  of  the  judge.  (5) 

nMiar«aniiww7«MiTl«tl»aM>4lMUM*l.— Analagous  to  the  defences  of 
autrefois  acquit  and  aulr^ofs  "convicl  is  the  defence  that  the  defendant  has 
been  before  convicted  or  discharged  under  the  provisions  relating  to  summary 
trials.  By  Articles  797,  798,  and  799,  it  is  provided,  in  reference  to  summary 
trials,  of  certain  indictable  offences  that,  "  whenever  the  magistrate  finds  the 
oHence  not  proved  he  shall  dismiss  the  charge  and  make  out,  and  deliver  to  the 
person  cHhrged,  a  cortiflcate  under  his  hand  stating  the  fact  of  such  dismissal," 
that,  "  every  convicUon  under  this  Part  shall  have  the  same  effect  as  a  conviction 
upon  ind  ictment  for  the  same  offence  " ;  and,  that,  "  every  person  who  obtains  a 
oertiflcate  of  dismissal,  or  is  convicted  under  the  provisions  of  this  Part,  shall  be 
released  from  all  l\irther  or  other  criminal  proceedings  for  the  same  cause." 
And  by  Articles  86 1  and  867  fiost,  relating  to  the  summary  trial  of  assaults,  it 
is  provided,  that,  "  if  the  justice,  upon  the  hearing  of  any  case  of  assault  ot 
battery  upon  the  merits  where  the  complaint  is  preferred  by  or  on  behalf  of  the 
person  aggrieved,  under  the  next  preceding  section,  deems  the  offence  not  to  be 
proved,  or  finds  the  assault  or  battery  to  have  been  justiOed,  or  so  trifling  as  not 
to  merit  any  punishment,  and  accordingly  dismisses  the  complaint,  be  shall 
forihwitli  make  out  a  certilicate  under  his  hand  stating  the  fact  of  such  dismissal, 
and  shall  deliver  such  certiOcate  to  the  person  against  whom  the  complaint  was 
preferred  ; "  and  that  "  if  the  person  against  whom  any  such  complaint  has 
been  preferred,  by  or  on  the  behalf  of  the  person  aggrieved,  obtains  such  certi- 
flbate.  or,  having  been  convicted,  pays  the  whole  amount  adjudged  to  be  paid 

____«__ — .f.. « — — ' 

Ml  R.  V.  Hutchinson,  I  Loach,  13.%;  Bull  N.  P.  245. 
(2)  Hutchinson's  Case,  3  Keb.  785  ;  And,  see  Qeak  v.  Thyrwhit,  3  Mod.  194 ; 
1  Rhow.  6 ;  B.  v.  Roche,  I  Leach,  134. 
(8)  Arch,  Cr.  PI.  ft  Ev.  21  Ed.  151.  * 

(4)  R.  V.  Justices  of  Middlesex,  5  B.  A  Ad.  1 113  ;  3  L.  J.  (M.  C.)  32 

(5)  R.  v.  Lea,2  Mood.  C.  C.  9. 
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tor  form  of  plea,  see  p.  COO,  post. 

quiM„rtren?E!i°b\?r  '^«'^"'  ^-'>-to  a  ^ubs. 

also  been  held  a  bar  to  an  nd  ctment  ?or  nn.  "'?^.  l™°s«ction  :  (2,  and  Uhat 
occa^oning  actual  bodi.y  CtXtVZ  It^.L^^  Jrl^ZclHc^^^^^^^^ 

a  s"^7&iSS^?/°-  been  beM  not  to  be  a  bar  to 

assault^  afterwards  died  in  cSqSce  o?  t^he^asUu  T4,'''  "^"'  ^"^  ^«« 

p.*» ...  w,„ ...  b.  ..„  ..»sri^Y-,r™^,?/,jj-.;;.w 

lose  the  beneat  of  it  by  his  Uuhes  or  neglCe         ' '  '  "'"' ''""  ^''^  defendant 

^eK  S^^^Sr  :r°,iSa;r  r  n"^'""' '-  "-"  '-d.  h,3  .nay 
r^e-c^.  he  may  plead  it  in  bTr  of  e!xeSn  ""■'      "  ^^'  ''"'"  g-ant^d  Xr 


Article  966.  post,  as  to  pardons  by  the  Crown. 


Of  IiT^sue  ^""ptea*^  a"«/!SfeS^^  trUL-On  the  trial 

trana^tted  to  the  court  oSXm^S.^^^^  the  depositions 


«3  ;  59  L.  J.  (M  (; )  ia      *  ^-  ^*®  '  ^  >  I^-  J.  (M.  C.)  14 ;  R. 
17)  Post.  43  ;  3  In»  ■  234.  hi  ;  2'HalB  4''^-  _ 


446. 

V.  Miles  24  Q.B.D. 


1'  ,f»i^ 
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4i33*  ■■dietmcaf  «ab«ti»BUKlly  cktiqrlif^MBofliMieepMTlonaly  tried. 

— ^When  an  indictment  charges  BubstAntially  the  same  ottence  as 
that  chargod  in  the  indictment  on  which  the  accused  was  given  in 
charge  on  a  former  trial,  but  adds  a  statement  of  intention  or  cir- 
cumstances of  aggravation  tending  if  proved  to  increase  the  punish- 
ment, the  previou!;,  acquittal  or  conviction  shall  be  a  bar  to  such 
subsequent  indictment. 

2.  A  previous  conviction  or  acquittal  on  an.  indictment  for  murder 
shall  be  a  bar  to  a  second  indictment  for  the  same  homicide  charging 
it  as  man>laughter  ;  and  a  previous  conviction  or  acquittal  on  an 
indictment  for  manslaughter  shall  be  a  bar  to  a  second  indictment 
for  the  same  homicide  charging  it  as  murder. 

684.  PlcM  af  jMUfleatloB  to  indletniMt  for  Itbel. —  Every  one 
accused  of  publishing  a  defamatory  libel  may  plead  that  the  defama- 
tory matter  published  by  him  was  true,  and  that  it  was  for  the 
public  benefit  that  the  matters  charged  should  be  published  in  the 
manner  and  at  the  time  when  they  were  published.  Such  plea  may 
justify  the  defkmatory  matter  in  the  sense  specified,  if  any,  in  the 
count,  or  in  the  sense  which  the  defamatory  matter  boars  without 
any  such  specification  ;  or  separate  pleas  justifying  the  defamatory 
matter  in  each  sense  may  be  pleaded  separately  to  each  as  if  two 
libels  had  been  charged  in  separate  cojuvts. 

2.  Every  such  plea  must  be  in  writing,  and  must  set  forth  the 
particular  fact  or  racts  by  reason  of  which  it  was  for  the  public  good 
that  such  matters  should  be  so  published.  The  prosecutor  may 
reply  generally  denying  the  truth  thereof. 

3.  The  truth  of  the  matters  charged  in  an  alleged  libel  shall  in  no 
case  be  inquired  into  without  eUch  plea  of  justification  unless  the 
accused  is  put  upon  his  triiil  upon  any  indictment  or  information 
charging  him  with  publishing  the  libel  knowing  the  same  to  bo  false, 
in  which  case  evidence  of  the  truth  may  be  given  in  order  to  negative 
the  allegation  that  the  accused  know  the  libel  to  be  false. 

4.  The  accused  may,  in  addition  to  such  plea,  plead  not  guilty,  and 
such  pleas  shall  be  inquired  of  together. 

6.  If,  when  such  plea  of  justification  is  pleaded,  tho  accused  is 
convicted,  the  court  tftny,  in  pronouncing  sentence,  consider  whether 
his  guilt  is  aggravated  or  mi^gated  by  the  plea.  E.S.C.,  c.  174,  ss. 
148,  149,  160  and  161. 

FORMS  UNDER  PART  XLVI. 

/ 

FBOM  8CHIDULB   ONS. 

•sa 

EE.—(,8ecUon$  610  and  626.) 

/  HEADING  OF  INDICTMENT. 

In  the  (name  of  the  court  in  whieh  tJie  indictment  is  found). 


• 

The  juron  for  our  Lady  the  (j>ueen  present  that 

* 

<• 

it 

.?;.S;i[tteiM 

^/T»  ^^j-Mjf^^  ,ft^  ^  ("%^^T  'Sf*^"  ^'^VI  'fl^  '*****^  "-^^'^ 


-  -f  *t  I' 


1     ' 


■*., ' . 
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.     FORMS   UNDER   PART  XLVI. 

( ?J^«  f  A«re  ore  more  counts  than  one  a,n  nt  ,^    ^    • 
coymt)  :  "'""  *^«>  ««</.  af  <Ae  beginning  of  each 

"  '^^^  ^''d  jurors  further  present  that      ■'  .. 


t'F.— (Section  611.) 


.XAMPI,BS  or  THE,H.„^„B  O.  STiT.XO  oWes. 


(a.)  A.  murdered  B.  at 


on 


^^  (6.)  A.  stole  a  sack  of  flour  from  a  ship  called  the 

,      , on  ^  » 

(<?.)  *l.  obtained  by  felse  pretenses  from  R    „  k 
harness  of  a  horae  at  ^  "^"^  "'  *  ^^o^se,  a  cart  and  the 

,  On 

(d.)  A.  committed  periurv  with  inton+  ♦« 
B.  for  an  oifence  VnrSbl7M^^^'^^ZTJ"  '^'T"^'^^^  ^^ 
by  swearing  on  tlie  trial  of  B.  for  the  roTbhl^^f'n  "?^'7  '^^^^, 
Quarter  Sessions  for  the  -nty  ^f  Ult^  t^  l\%^^^^ 
that  he,  A.  saw  B.  at  Ottawa,  on  the  a      '}^'^^  >  ^™t. 

Zi%ZZ  ""^  ^-  "  """  "•  """'^  -  «  -<°J  be,„„g,„j 

.fUrSo^SS'a^foY »■"  *«  «  -f  B.  .. . Court 
Jifeged  U.  h.™  bee.  c,„„i^  b>  ,t,  „„  ^  „^  ^  IroTftST^n' 
effect  tint  the  said  B.  could  not  have  lw»„  ..  r^,.  '^  '"ewing  lo'ihe 
the  alleged  assault,  taasmuoh  as  the  Mid  A  hlS"'^  "V'"'  ''■°»  °f 
time  in  Kingston.  *■  ""^  «»■>  him  at  that 

detainer  of  A.  (or  C),  did  «,t„.l  LT/Lrm  ST (roT""™  " 

.he''^ntd'i.:'p.j^':i*?iSrjf°tK  "',°,!S''"^  "f  p-x-"'  »■> 

«  engine,  a  tender,  ^dri^^ern^^^'-^-f «  "LiS'S;^;:!; 

X't^e ""'"""^  '  "'"Tl^ "fc"-  B-  in  «  crtain  newspaper, 
commencing  (dM^WA'^J^^A!??*^"'^  !"  *"  *'"««'«  •''^''ded  or 


*.^it^ . 


1    /-^"(.^■'S.  Lv;   '*»' 


?>CViL'^^' 


.  ?>•.  a 


t»ifl 


\k 


:m'"i- 


K 
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[  9 

relied  on  against  Aim),  and  which  4ibel  was  written  in  tho/sonso  ot 
imputing  that  the  said  B.  was  {as  mb  case  may  be). 

For  Forms  of  Indiclmenl,  under  Title  II,  see  pp.  75-76,  anU, 
For  Forms  of  Indictment,  under  Title  III.  see  pp.  98-99,  on/e. 
For  Forms  of  Indictment,  under  Title  IV,  see  pp.  128-132.  anl^. 
-    For  Form?  of  Indictment,  under  Title  V,  see  pp.  249-262,  anlel 
For  Forms  of  Indictment,  under  Title  VI,  see  pp.  467-495,  ante. . 


ADDIl:iONAL  FORMS  UNDER  PART  XLVI. 

plea"  OF  AUTREFbiS  ACQUIT.   / 

And,  having  heard  the  said  indictment  read  herfe  in  Court,  the  said 
A.  B.  Baith  that  our  said  Lady  the  Queen  ought  not  further  to  pro- 
secute the  said  indictmoitt  against  him  the  said  A.  B.  ;  because  he 
saith  that,  heretofore,  to  wit,  on  the  ,  day  of 

at  the  '    '    [describe  the  Comt*,]  he  the  said  A.  B.  was  lawfully 

acquitted  of  the  said  oflfence  chai-ged  in  the  said  indictment.  Where- 
fore he  the  said  A.  B.  prays  iudgment  and  that  he  may  J)e  discharged 
from  the  said  premises  in  the  said  indictment  specified. . 


REPLICATION, 


And  hereupon  J.  N.  [the  Clerk  of  the  Peace,  or  Clerk  of  Arraigns^ 
who  prosecutes  for  our  said  Lady  the  Queen  io  this  behalf,  says  that 
by  reason  of  any  thing  in  the  said  plea  of  the  said  A.  B.  above 
pleaded  in  bar  alleged,  our  said  Lady  the  Qtieen  ought  not  to  be 
precluded  from  prosecuting  the  said  indictment  against  the  said  A.  B. ; 
because  he  says  that  the  said  A.  B.  was  not  lawfully  acquitted  of  the 
B^d  offence  charged  in  the  said  indictment,  ill  manner  and  form  as 
the  said  A.  B.  hath  above  in  his  said  plea  allQged  ;  And  this  he  the 
said  J.  N.  prays  iQay  be  enquired  of  Dy;the  Country.     " 

SIMILITER. 

[The  following  form  of  similiter  ii  added  in  ifiaking  tip  the  record 
jAd  the  siid  A.B.  doth  the  like.  Therefore,  let  a  jury  come. 

PLEA  OF  CONVICTION  BEFORE  JUSTICES. 

And,  having  heard  the  said  indictment  read  in  court,  the  said  A.  B. 
saith  that  our  said  Lady  the  Queen  ought  bot  Airther  to  prosecute 
the  said  indictment  against  him  the  said  4-.  fi.,  in  respect  of  the 
offence  in  the  said  indictment  mentioned  i  beoanse  he  saith  that 


heretofore  to  wit,  on  the 


day  of 


at 


I .  ^\y| 


rf;!r,tr^^.'i::fM:f. 


ADDITIONAL   FORAI8   UNDER   PART  XLVI. 

in  the  County  (or  "  DiHtrict "  c<c.)  Of  u    .u 

was  upon  the  cdtaiplaint  of  the  safd  CD         /  »      '  "®  ine  said  A.  B. 

before  the  magistrates,  in  the  past  teme^o^l!!i'*.yi''V''f°"''''^'^ 
(Names  of  the  maSatlTiLZl^''^^  ^^"'"^  ♦^'^  ««'d 
of  the  peace  in  and  for  the  SconSyTor  "  nw' wT«*^'«  J»«tice8 
he  the  said  A.  B.  did  on  ^  V      ^'^^^"^^    «^0,  for  that 

assault  and  beat  the  said  CD     AnH  til      j  •     .  anlawfuUy 

there  adjudge  the  said  A.  B.for  hiS  said  o^I  •'"''.*i''f  l''^  ^^^"^  *"<* 
the  sum  of  and    n  Lfinu^  •°^'^"^^  *^  ^•^'•f«it  and  pay 

said  sum  of  %  tlttd^  B  'T^^  !!*"  P'^^'^^^^  <>^^tJ 

adiudge  him  the  said  A.  I  to'Slmpris^nedC'tr^  J"'''^^^ '^^^ 
calendar  months  unless  the  said  sum  o/  ^'T  ?f  ?^  ^^  ^^« 

paid,  the  whole  as  more  fully  aoDean,  h^  t k^  ?"4  ^^  ^^o°«^ 

conviction:  And  the  said  SaSK^K^.*^®  ''T''^  ^^  »*>«  «aid 
which  the  said  A.  B  wwTS  Z v7nt«H     ^*^*®''-^  °^  ^^^  «»i'l  C.  D.  of 

ingof  the  said  C.D'mZi^nerardaltrdt^^^^  -«-d- 

one  and  the  same  assault  and  battJit  «.<?  .  '"1*^  indictment  are 
And  he  the  said  A.  B.  further  8^ttt&K.K^*  ''•'??  "°^  ^'"erent. 
paid  the  eaid  sum  of  TadSdLn  i*'^^'*^  A"  ^-  ^"^^^^  ^"17 

paid  under  the  said  conviction  X,Ji  ^^^^^  ^'^  J"^^''"^^  ^  ^ 
Jubgment,  and  that  he  mar£  SiscS^I^^r  "'.l  '^'^  ^  ^  Pr«y« 
tlie  said  indictment  ment*oned^         ^        ""^  ^^^  ^^  P^'«'"i«e«  >n 

i^^/'r"^"'  '^'"•''  ^**  •'■«''-«'  ^^  di^isseajrame  the  plea 

REPLICATION. 

that,  V  reason  of  anvthiiJfin  tKJ  • .  ^"^^'  '"  ^'^'s  *»«half,  e^ys, 
pleaded;  in  bar  ei\^tZVt^^±^'ZV'''  "^^  i'  ^■'  '"'^^^ 
pecluded ftom prosequi  ngthe^idSm/.^''^-"  ^\«'''  "«*  ^«  ^e 
beoause  he  sayi  that  them  U^S™®"*  ?«"*"«*  *^e  said  A.  B. ; 

conviction  in  manner  ^^d  fol  '  ^^  "'"-^'^  -^''''  "^'^  ""«^«^ 
««d  plea  alleged  :  AndThl  heThe  s^d  /^N  ^^  ^^  ^^'^  ^oveinli^ 
ofby  the  country.  ^^**  -^^  ^-  P™y«  may  be  enquired 

cer<yfca/c  0/  diawMso/.]  ^^I'^-'e  the  fact  of  the  granting  of  the 


PART     XL  VII. 

CORPORATIONS 


against  whiS*rSirof"h5dinr!I!!.*  *'  •Motn.jr —Every  corporation 


=ifc 


'■■^li 


lA-H.ffii*  lu, . 


'iiJb-.'%  nA^Ji 


f^m^^?^f''^&sp^mf^>Tf'^^ 
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such  indictment  is  found,  and  pldad  or  demur  thereto.  R.S.C.,  c. 
174,  8  156.  Jijii 

68«*  c«rtior»ri,«.i«.,Bo«»«*«»wfT.— Ko  writ  of  certiorari  shall 
be  necessary  to  remove  any  such  indictment  into  any  Superior  Court 
with  the  view  of  compelling  the  defendant  to  plead  thereto  ;  nor 
shall  it  be  necessary  to  issue  any  writ  of  distringas,  or  other  process, 
to  compel  the  defendant  to  appear  and  plead  to  such  indictment. 
'"11,8.0.,  c.  174,  8.  156. 

687.  NotlM  to  b«  Brrred  on  corporolloa. — The  proseCUtor,  when 

any  such  indictment  is  found  against  a  corporation,  or  the  cleric  of 
the  court  when  such  indictment  is  founded  on  a  presentment  of  the 
grand  jury,  may  cause  a  notice  thereof , to  be  served  on  the  mayor  or 
cheif  officer  of  such  corporation,  or  upon  the  clerk  or  secretary 
thereof,  stating  the  nature  and  purport  of  such  indictment,  and  that, 
unless  such  corporation  appears  and  pleads  thereto  in  two  days  after 
the  service  of  such  notice,  a  plea  of  not  guilty  will  be  entered  thereto 
for  the  defendant  by  the  court,  and  that  the  trial  thereof  will  be 
proceeded  with  in  like  manner  as  if  the  said  corporation  had  appeared 
and  pleaded  thereto;    E.S.C.,  174,  s.  157.      ' 

688*  Proceedinc*  oa  dotenit. — If  such  corporation  does  not 
appear  in  the  court  in  which  the  indictment  has  been  found,  and 
plead  or  demur  tJiereto  within  the  time  specified  in  the  said  notice 
the  judge  presiding  at  such  court  may,  on  proof  to  him  by  affidavit 
of  the  due  service  of  sueh  notice,  order  the  clerk  or  proper  officer  of 
the  court  to  enter  a  plea  of  "  not  guilty  "  on  behalf  of  such  corporation 
and  such  plea  shall  have  the  same  force  and  effect  as  if  such  colo- 
ration had  appeared  by  its  attorney  and  pleaded  such  plea.  B,.'^S^., 
c.  174,  8.  158.  ^ 

089*  Trtel  BMiy  proMscd  !■  tta«  obaoBCO  of  m  eorponttlon  dcfendnnt. 

The  covfit  may — whether  such  corporation  appears  and  pleads  to 

the  indictment,  or  whether  a  plea  of  '  not  guilty  is  entered  Dy  order 
of  the  court— proceed  with  the  trial  of  the  indictment  in  the  udsence 
of  the  defendant  in  the  same  manner  as  if  the  corporation  had 
appeared  at  the  trial  and  defended  thesame;  and  in  case  of  conviction, 
may  award  such  judgment  and  take  such  otj^r  and  subsequent 
proceedings  to  enforce  the  same  as  are  applicable  to  convictions 
against  corporations.    R.S.C.,  c.  124,  s.  159. 


^V 


PARTXLVIII. 

PREFERRING  INDICTMENT. 

640.  *Brt««e*io«ofCo«»t«.—Every^  Court  of  Criminal  Juris- 
diction in  Canada  is,  subject  to  theprovi$i<m$of  Part  XLIL,  competent 
to  try  all  offences  wherevn  committed,  if  the  accused  is  found  or 
apprehendetl  or  is  in  costody  within  the  jurisdiction  of  such  court,  or 


'^^^M' 

,jI,.».Wj(  .  3j  a  ' 


^WS^WP^fl,"! 


'^!m^^3s?i^ 


i     "i: 


4^ 
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if  he  has  been  committed  for  friiii  <« 

before  such  court,  or  beforo  any  otier'co5rtTh«  "'  'I^^'^"^  ^«  ^  '"^^ 

'  ''**>  '^J"^*^"'  authority  been  transfe^T;^     •'"u"'^"'*'^"  ^'"^hich 

cour^  under  any  Act  for  the  timTSin  f'"'^   ^^*   mentioned 

nothmg  m  this  Act  authorizes  a .^  court  iS  nn    '  '    ^'"""^^'^  *'>** 

pii^n -{ -^n  tt  ?z:!^^ir^^^'=r^:'^S!^ 

JhS7uE£X/;i>^^^^^^^^  per^on  charged 

dealt  witfi,  indicted,  tried  aiS^pfnLhL -J  ttl^"'''^'^  ^'*^^' «»>«'' ^ 
resides,  or  in  which  such  newspa^^  is  printS  ^'''''"''  '°  ^^'^'^  »>« 

extends.    See  comments  under  ArticleTi  ^  I^^         criminal  law  of  Canada 

?,5X'-  "-7«"».'  or  r.'t.l«L;  .X'-'eS  L~ 

to  prosecute  any  person    wh^hnr  !!7'-."^  ^"®  ^^o  is  bound  over 
Wfer  a  bill  of  indKon't  for  fhe  eC-         ?\*"^'  ^'^  »« 'may 
Un  commit;ed,  or  in  respit  o?  which  Z         '^  "^e  accus^  ha^ 
over  or  for  any  charge  fouKl  udT  th«  ?^P"»«cutor  is  so  bound 
on  the  deposiUons  takf  n  befo^lheTst  Jo     Th?'  '"'"^T'  ^'«^'«««d 
time  before  he  is  given  in  char^S  f^f"  •  ^®  ^'^''"^  '"ay  «t  any 
quash  any  count  in  the  indictment  In  .^."^  ''P^'^  *«  ^he  court  tJ 
founded  on  such  facts  or  evidence  *ndtt      ^""""1  *^**  ^^  '«  "ot 
count  if  satisfied  that  it  is  nqt  rfounded   And'^r.  '*''*"  ^^''^'^  «"«t 
the  tnal  U  appears  to  the  court  that  anvoonnf-^V"^  *™«  during 
.     «mt  mjusticUas  been  or  is  l.^ely  to^  don"';'  T  '^  ^*'""'^«^'  ""^ 
sequence  of  such  count  remainiZ  in  t^.  •  ^-  ^  *''®  ^^^^^^^d  in  con- 

Hon  or  of  the  Attoniey.G«ii.~l    „.„    ^  Courtof  Cnminal  Jurisiiic- 
eon^nt;  and  My  pere„„  may  p^f°  ."/u,r?"r'''''»'  '"  «k 

''''y^^"AloiS^:^,^!:,^'^^--«n>  or„;.er,„  Che 


^ 


*!* 


-::rft,- 


^*?»J»*ji!r -^^  4*  .i^  «»lf^Jl4u^5»''ii^S.JSu>*<> 


1. 


M^t 
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Attorney  General  or  of  a  judge  of  any  Court  of  Criminal  Jurtsdictioh  ;  and  it 
|[ives  the  defendant  the  right  to  move  the  Court  to  quash  any  indictment,  or 
any  count  of  an  indictment  not  foun^d  upon  the  facts  or  evidence  disclosed  in 
the  depositions  taken  before  the  Magistrate.  ^a^ 

Th«  Onuid  Jary. — It  requires  the  kssent  of  at  least  twelve  Grand  Jurors  to 
lind  an  indictment  and  put  the  acoused  on  his  trial  t  and  it  is  usual  to  summon 


Lord  Denman  G.  J.,  in  referring"to  thWsubject,  in  the  case  of 'H.  v.  Marsh, , 

said,  "  The  Court  has  no  doubt,  that  twenty  three  is  the  limited  number.    It  is  a 

matter  of  practice  proved  by  author jijes  in\tjie  only  way  in  which  proof  can  be 

given  of  a  point  of  that  kind,  which  nas  beefi  undisputed,"  (1) 

*  \ 

Woolrych  says,  "  Twelve  stiesist  must  Jie  sworn,  and  not  more  than  twenty 

three,  in  order  that  twelve  may  Cjj  a  majority .V  (2) 

•'  As  many  as  appear  upon  t^i^'^nel  are  swoi^p  upon  the  Grand  Jury  to  the 
amount  of  twelve,  at  the  least{ai«i  ttot  more  than\twenty-threB,  that  twelve  may 
be  a  majority.  (3)  ^f .  \  V 


Bishop  says,  "  Twelve  of  the  Grarfd  Jurors  must  cjonsent,  in  order  to  render 
a  flnding  valid."  (4) 

Kennedy,  in  his  work  on  juries,  says  :  "  As  many  as  appear  of  those  sum- 
moned are  sworn  upon  the  Grand  Jury,  not  less  than  \w^lve,  nor  more  than 
t\^enty-three,  thAt  a  majority  of  twelve,  at  least,  may  be  obtained  ;  ?ind  tho 
f6remari;'\ipon  the  consideration  of  every  indictment,  qiight  to  see  that  twelve 
be  agreed.'  !5Q*>> 

Chitty  says  7*  lb»  Grand  Jury  must  consist  of  twelve,  at  least,  and  may' 
contain  any  gi'Satpr:.  number,  not  exceeding  twen»,y-thr§e,  that  twelve  may  form 
a  majority  of  <he  jurors."  (6) 

"  The  '  Grand  Jury '  must  necessarily  consist  of  twelve  at  least,  and  may 
contain  any  greater  number  und^r  twenty  four  ;  the  object  of  which  is  that  a 
certain  majority  may  always  be  secured.^  Twelve  or  more  of  them  must  find  the 
l)ill  of  indictment,  though  it  is  not  necessary  that  all  above  that  number  should 
agree  to  thQ  bill.  „ 

The  evidence  having  been  considered,  il  twelve  of  the  Grand  Jury  deem  the 
charge  sufBciently  proved,  their  clerk  endorses  on  the  indictment, '  A  true  bill ' ; 
if  otherwise,  •  No  Irue  bill' "  (7) 

After  the  Grand  Jury  are  assemBled,  the  following  oath  is  administered  to  the 
foreman : 

"  You,  as  foreman  of  this  Grand  Inquest,  for  Our  Sovereign  Lady  the  Queen 
and  the  body  of  this  county  (or  "  district,"  etc)  of 

shall  diligently  enquire,  and  true  presentment  make  of  all  such  matters  and 
things  as  shall  be  given  you  in  chargA  The  Queen's  counsel,  your  fellows', 
and  vour  own,  you  shall  keep  secret.  You  shall  present  no  one  through  envy, 
hatre*d,  or  malice ;  neither  shAll  you  leave  any  one  unpretented  through  fear, 
favor,  affection,  or  hope  of  reward  or  gain ;  but  you  shall  present  all  things  truly 


(t)  R.  V  Marsh.  6  A.  A  B.  2«  ;  I  Nev.  &  P.  187. 

(2)  Woolrych,  Cr.  L.  42.  „      „  ,    n,    , 

(3)  Chase's  Blackstone,  1005;    E well's  Blackstone,  566:    Browne  s  Black- 
stone,  685 

(4)  I  Bish.  Cr.  Proc.  s.  854. 

(5)  Kennedy's  Law  APrac.  of  Juries  116. 
.  (6)  I  Chitty's  Cr.  L.  306. 

j7  Cornish's  Juryman's  Legal  Handbook,  49,  51. 
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■:-;^um!>^'-''-f:i^r ' ' 


■^^i^i: 
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TH¥   GRAND  JURy- 
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* 
Foreman'  But  if  a  moforily  of  the  Grand  Jury  is  of  a  diflerent  opinion,  then  ttie 
words,  •  Ifot  a  live  bifl'  are  endorsed."  ( I  > 

"  When  the  Grand  Jury  have  heard  tlie  evidence,  if  they  think  k  a  groundless 
accusation,  they  endorse  upon  the  bill  of  indiclmeBt,  •  no^  a  true  bill '  or  •  not 
found  '  :  the  bill  is  then  thrown  out,  and  the  parly  accusnd  discharged  without 
furlijer  answer.  But  a  fresh  till  may  afterwards  be  preferred  to  a  subsequeiii 
Grand  Jury.  .    ^ ,  , 

If  however,  they  are  satisfied  of  the  truth  of  the  accusation,  they  then  endorse 
'  a  true  bill ':  the  indictflnent  is  then  stfid  to  fre  found  and  the  party  stands 
indicted.  A  majority  of  the  Grand  Jury  must  agree,  i.  e.,  not  less  than  twelve."  (2) 

Saunders  says  :  "  Upon  the  conclusion  of  the  whole  e"vidence,.the  Grand  J  ury 
decide  upon  whether  or  not  they  will  llnd  the  bill.  To  justify  their  llnding  it, 
a  majorily  of  their  body  must  give  this  course'  their  sanction,  and  that  m<vori(j/ 
must  consist  of  twelve  at  least.  If  (/t«i/  agree  to  llnd  it,  the  chairAian  indorses 
it  With  the  words  '  a  true  bill '  and  signs  nis  name  If,  however,  •  Ihey  agree' 
to  ignore  it,  the  endorsement  is  in  the  same  way,  but  with  the  words  '  Mo  true 
bill."  (3)  '  .  ^ 

Chitty  says  :  "  After  the  Grand  Jury  have  heard  the  ''evidence,  they  are  to 
decide  whether  the  bill  shall  be  found  or /ejected.  In  the  llnding,  twelve  of  tlio 
jurynten,  at  least,  must  congur,  but,  if  the  rest  of  the  jury  dissent,  the  llnding 
will  still  bb  valid.  The  Jury  cannbt  Und  one  part  of  the  same  charge  to  be  true 
and  another  false,  but  they  must  either  maintain  or  reject  Jlhe  whole. "  (4) 

"  Harris  says  :  "  If  the  majorily  of  them  think  that  the  evidence  makes  out  a 
sufllci^nt  case,  ti.o  weeds  •  a  true  bill '  are  indorsed  on  the  back  of  the  bilt :  if 
"they  are  of  the  opposite'^optnion,  the  words  •  not  a  true  bill '  ftre  so  endorsed."  (5) 

o>kti«eUoM«  i«  orMBMl  farr— It  has  recently  been  decided  that,'objectlous  tb 
the  constitution  of  a  Grand  Jury  cannot  be  taken  by  way  of  challenge 

The  question  came  up  at  Quebec  in  October  1892,  in  the  case  of  R.  v.  Mcicier 
and  others,  upon  kn  indictment  for  ccmspiracy  The  defendants  objected  tu  the 
Grand  Jury,  as  a  whole,  by  {a  challenge  to  the  array,  and,  to  some  individual 
members  of  the  Grand  Jury,  by  way  of  challenge  t.Qthe  polls.  On  behalf  of  the 
Crown,  it  was  contended  that  there  was  in  this  country  no  such  right  of 
challenge;  and  Bo8s6,  J.,  after  fully  reviewing  and  ably  discussing  the  authorities 
on  the  subject,  came  to  the  following  conclusions :  1 .  That,  although  both 
English  and  Canadian  statutes  contain  provisions  for  challenging  the  petty  jury, 
they  contain  none  for  challenging  the  Grand  Jury  ;  2.  That  we  have  m  Canada 
no  known  precedent  giving  the  right  to  challenge  the  Grand  Jury  or  any  of  the 
Grand  Jurors;  3  That,  in  England, 4t  was  admitted,  in  1811,  notwithstanding 
the  opinions  of  Bawkins  and  £ale,  (6)  that,  for  two  hundrec}  years,  objections  to 
the  Grand  Jury  were  always  taken  by  way  of  plea  to  the  indictment,  and  not  by 
way  of  challenge;  and,  4.  That  since  181 1,  the  matter  had  not  been  controverted, 
and  that,  in  1848,  in  the  case  of  R.  v.  Duffy,  (7)  the  only  case  reported  on  the 
subject,  since  181 1,  objections  to  the  Grand  Jury  wece  taken  by  way  of  plea. 

To  shew  the  reason  of  the  difference  of  procedure  in  Objecting  to  the  Grand 
Jury,  and  in  objecting  to  the  Petit  Jury,  B0886,  J  ,  quoted,  from  the  case  of  R,  v. 
Sheridan,  the  following  remarks  of  Solicitor-General  Bushe:  — 

"  It  is  a  mistake  of  the  nature  of  a  challenge  to  suppose  that  it  lies  to  a  Grand 
Juror.    A  challenge  is  an  objection  by  a  man  about  to  be  tried,  to  the  man  who 


(1)  Arch.  Quar.  Sess.  404. 

(2)  Wharton's  Law  Lex.  verbo.  Grand  Jury. 
(3|  Saunder's  Prac.  314. 

i4)  I  Chitty,  Cr.  L.  322. 

(5|  Harris  Cr  L.  427. 

(6.  See  Hawk.  P.  (f ,  c.  25,  p.  16 ;  Hale,  P  C. 

(7)  R.  V.  Duffy, 


X    ' 


:.  P.  a,  c.  25, 1 
y,  4  da,  172. 
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The  learnedJudge  also  quoted  the  following  remarks  ofrh    r  r  ' 

"  The  objeclion  to  such  a-challen^  i,  f„  *^'"''"''°'^^''"''^J"«l'««Dow„es: 
wha  comes  10  urge  ij  mfty  or  tiS^  il '"""''?''  "P*"  ?ood  reason  The  ,mrtv 
and  if  it  were  opln  Hi^  to  SSIS  ohS''?^^-*''^  •"•  ""»y  no?  be  MicTed^ 
tions have  been7wo,»  aga\n«"htf  s?St°'!t''^„'''?^"««'^«'^«^^ Sor^^^^ 
person  against  whom  informations' ha v^  hi  '  '"  "ll  cases,  be  open  to  everv 
great  inconvenience  it  must  createTn  thn  !h  ^•°"  /'^°''"  ^  an*!  if  so,  bes  des  thp 
mbst  be  precluded  C  avSg^heraseTves'nfr  °''r«'ice,mnypersSs 
because  the  rule  of  pleading  is  that  n  mU  ^  °^  U'e  objection  afterwards 
must  be  alleged,  in*^  the  fim  'instenie  and  "ir'^T^'  °[  "  "^q^aliSon  it 
disallowed,  because  the  party  has  ln«t  i,,!  f  n"«.rwards  urged,  it  must  be 
it  was  hi,  own  f.ult.-he'^Sht  h\le  bS  pEt"""^  "  ""'^  "•  "e 'wereTbt^! 

^|raot'Zftiml,&L&^^^^  '^ooksint'he  law  to 

we  al.Lndant  instances,  in  which  fHrt"  ?  ^^"'^  J"ry  .'ms  been  talcen  ilere 
,Ae  Grand  Jurors  by  pl^V^d  these  i^^uL"'/^'"'*''*  '"''"self  of  obiecl"ons  to 
/  the  pany  is  to  avaiaLselj'^fsuch  o^Sons.  ^«"°"«''-«'e  the  mode^by' which 
**  woiird  be  monstrous  to  sav  that  nn  !iin„.i  n  ^  , 
ment.  and  that  the  man  accSIL  .houM  have  nn^J^nVr^  '''°"'''  «"d  «"  indicU  A 
question  unsettled,  and  the  accused  h»H  t1   ,u°  """^^  '"  ^^oid  it-    If  it  were  «""* 

fiKr •  ":«  ^y  challenge,  there  if n°o"  doubt'?haf  h'  "'"^"'"^  hi-n^elfTf  t'l^ 
But  If  there  be  no  instance  to  be  found  of «  rht»  r  ^l  """"t  have  the  right 
there  be  abundant  instances  of  pC  iil„nn?^^T''^^'"  '^"'"J'-eds  of  vears  In- 
only  mode  by  which  a  party  oIZAT^^I ^^.^"^^^^S^!;  ^^  '«"er  is  Z 

ch2niesre^*4c^°^t3,'''  """  '^°'"^"-'^  '"  ^^  Blanche:.  ...  «„,  ^he 

the^StL^n'^riVa^LS?  «p?nr  t'^iiS^n!?'  "^"^  ^^'^°  ^^"^  '^  'rue  bill 
no  difference  that  he  las  not  prnVitSti,''^l'E,''^jd  that  it  made 

«lated1^  fS^Xer  w'llSS^f  t^eS  StT"*  ^"^^  ^T^  of  the  Grand  Jurors  are 
suramoning  the  jury.  b'e^a'lJIirhlfsrrd'thr^a^?!^^^^ 

Je  SolStSnKX'^ar dtct  J°:  rin^'i  *  '^''-^f^  <>'  «-«Pi™cy  and 
K°  *•"•?  ^"^  "°t  comZued'  anTail  to.r  *  ^«F«ferred  against  a  fourth 

iil  !••  v]»^»~     ^ — 

•^cS^|^^O.ae,.,g.B,.l. 
(5  B.  v.  MaiUoux.  3  Pugslev  493 
(6)Knowlden.v.R..5nVa:33L.J.(M.C,.VM9. 

■  ^, 


\ 


^mf> 


^. 


p^'  ' 


/ 


608 


CRIMINAL  CODE  OF  CANADA. 


'Hi 


042.  Ko  tvtakl  upon  aay  Coroner's  inqalHltion.^ — After  the  com- 
mencement of  this  Act  no  one  shall  be  tried  upon  any  coroner's 
.  inquisition. 

G43.  Ostb  In  op«n  conrt  not  required. — It  shall  not  be  necessary 
for  any' person  to  take  an  oath  in  open  court  in  order  to  qualify  him 
to  give  evidence  before  any  Grand  Jury.    R  S.C.,  c.  114,  s.  173. 

944:<  Ontii  nuijr  be  ndntatotcred  by  Foreman  of  Omnd  Jnry. — The 

foreman  of  the  Grand  Jury  or  any  member  of  the  Grand  Jury  who 
may,  for  the  time  being,  act  on  behalf  of  the  foreman  in  the  examina- 
tion of  witnesses,  may  administer  an  oath  to  every  person  who  appears 
before  such  Grand  Jury  to  give  evidence  in  support  of  any  bill  of 
indictment ;  and  every  such  person  may  be  sworn  and  examined 
upon  oath  by  such  Grand  Jury  touching  the  matters  in  question. 
E.S.O.,  c.  174,  s.  m. 

649*  iramM  •rwltaMMMa  *•  be  ondoMett  on  blU  of  Indletment.— 

The  name  of  every  witness  examined,  or  intended  to  be  examined,  shall 
be  endorsed  on  the  bill  of  indictment ;  and  the  foreman  of  the  Grand 
Jury,  or  any  mWber  of  the  Grand  Jury  so  acting  for  him,  shall 
write  his  initials  against  the  name  of  each  witness  sworn  by  him  and 
examined  touching  suqb  Wll  of  indictment.    R.S.C,  c.  174,  s.  175. 

046«  irn«MO  of  wltneaaes  to  be  eabMttted  to  Ctmnd  Mury. — The 

name  of  every  witness  intended  to  be  .examined  on  any  bill  of  indict- 
ment shall  be  submitted  to  the  Qrond  Jury  by  the  officer  prosecuting 
on  behalf  of  the  Crown,  and  no  otiiers  shaJl  be  examined  by  or  before 
such  Grand  Jury  unless  upon  the  written  order  of  the  presiding 
judge.  R.S.O.,  0. 174,  s.  176. 
'^ 
Although  the  Grand  jury  are  not,  usually,  very  strict  as  to  documentary 
evidence,  and  will  often  admit  copies  instead  of  requiring  the  production  of 
originals,  and  sometimes  even  receive  parol  proof  of  matters  which,  according  to 
strict  rules  of  evidence,  should  be  in  writing,  they  may,  if  they  think  lit,  insist 
upon  the  same  evidence,  written  and  verbal,  as  may  be  necessary  at  the  trial. 
It  is,  therefore,  prudent  in  all  cases,  to  be  provided,  at  the  time  of  the  bill  being 
preferred,  with  the  same  evidence  with  which  you  intend,  afterwards  to  support 
the  indictment,  at  the  trial.  ,■ 

The  deposition  of  a  witness  who  is  so  ill  as/noFtb  be  able  to  travef,  which, 
Aiader  Article  687,  post,  may  be  given  in  evidence  before  a  petty  Jury  on  the 
trial,  may  also  be  read  in  evidence  before  the  Grand  Jury.  (1)  But,  before  the 
deposition  is  read  before  the  Grand  Jury,  the  presiding  Judge  should,  by 
eviden<iie  UUim  in  lh$  presence  of  the  accused,  satisfy  himself  of  the  existence  of 
the  facts  required,  by  Article  6^7,  to  make  such  deposition  admissible  in 
evidence.  (2) 

It  is  no  objection  that,  at  the  trial,  witnesses  are  called  and  examined,  whose 
names  are  not  endorsed  on  the  indictment ;  and,  in  strictness,  it  is  not  necessary 
for  the  proseoutoMo  call  every  witness  whose  name  is  on  the  back  of  the  indict- 

11)  R  V.  Clements  2  'Den.  251,  20.  L.  J.  (M.  C.)  193. 
(2)  R.  v.  Beaver,  10  Cox,  274,  See,  also,  R.  v.  Bullard,  12  Cox.  353,  and  R.  v. 
Oerrans,  13  Cox.  158. 
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witnesses,  brtt  such  fees  shall  be  paTabSwr^  T'"*  ^^'^  '''''^'i^S 
sworn  in  open  court.     K.S.C,c  gl  ,  i?^^'^  ^' "^^""^^  ^'^d  beef 

o48,  ■«■••»  warraiit  and  cer»i«»««-      Vtru 

.  an  indictment  has  been  duly  prefe»ed*I^H  k  f°^*'"®''S^^''«t^hom 
is  then  at  largo,  does  not  apyaTtJlw  tn^'  been  found,  and  who 
ther  he  is  under  recognizances  to  appear  or  nojl  •"^'^*'»«"t.  ^vhe- 

(a.)  the  court  before  which  the  accused  n„«Kf  .    u        , 
may  issue  a  warrant  for  his  appreheS  w^^h  ""  ^^^^  '^^  ^"ed 
m  any  part  of  Canada  ;  PP^nension,  which  may  be  executed 

(b)  the  o'ffitw  of  the  court  at  whif.h  fK»       j  •  j. 
or  (if  the  place  or  trial  has  been  chaitdWK'*^  indictment  is  found 
before  which  the  trial  is  to  take  place  Tall  ^    ""?'''  ^^  *^'  "^^^ 
at  which  the  accused  ought  to  Cin^i' ^ *°^*'T  *^'-  ^^^  «me 
the  pn^ecutor,  upon  ^SLtionZl^iCut^^^f''^^'  grant  to 
ment  of  twenty  cents,  a  certificatrnf  .  \  ?  ^^^^^  ""^  «P^»  pay- 
found.  The  certificate  ^yi^^Slhffor^Vj?*^'"'^^^^^^  ^'^^'"g  ^« 
to,(5)ortotheIikeeffect^Conir£tTo^f'"'f^"^  «°«  l»«r«- 
justice  for  the  county  or  plac?^n  wHch    h«  •  ^- ''^  ^^^-^^^ate  to  any 
or  in  which  the  accused  iS  or  residlor  j.  ^  mdictment  was  founi 
such  justice  shall  issue  hSwaSint^r.'"^'*.*^.*^  ^  <"•  reside 
him  to  be  b,x>ught  bli'  ri  ?4L  rt         "'  ^^  *^  '^^^^^ 
for  the  same  comity  or  pl!^,  tr^^^'eaft  tr.*"^^-^"'"  J"«««« 
The  warrant  may  be  in  the  foi^m  Hff  in  Ik!!?  ■    **'«o«l»ng  to  law. 
ttt  the  like  effect:  ^  ""  schedule  one  hereto,  (6)  or 

«h»rged  and  named  in  suchlSiSent  JSJh'^*?'"*  'i  *^"  ?«"«" 

S  a ::  Kirfc^v  f,/'' " ••  «•  ^-  «°"^-- « c.  *  P.  6.0. 

Ill  ^-  HolToway.  9  G.  *  P.  43. 

7   prr?-^'V,^*'''°'''"°™HH. 
(7)  PorformlCawp.  8i2,j.nyf 
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if  it  appears  that  the  accused  has  withoat  reasonable  excuse  broken 
his  recognizance  to  appear  be  shall  not  in  any  case  be  bailable  as  of 
right. 

3.  If  it  is  proved  before  the  justice  upon  oath  that  any  such 
accused  person  is  at  the  time  of  such  application  and  production  of 
'  the  said  certificate  as  aforesaid  confined  in  any  prison  for  any  other 
offence  than  that  charged  in  the  said  indictment^  snch  justice  shall 
issue  his  warrant  directed  to  the  warden  or  gaoler  of  the  prison  in 
which  such  person  is  then  confined  as  aforesaid,  commanding  him 
to  detain  him  in  his  custody  until  by  lawful  authority  he  is  removed 
therefrom.  Such  warrant  may  be  in  the  form  JJ  in  Schedule  one 
hereto,  (.1)  or  to  the  like  effect.    RS.C,  c.  174,  tm.  33,  34  and  35. 

itmtMm^ry. — Formerly,  when  an  indictment,  was  found  by  a  Grand  Jury 
against  any  person,  and  summary  process  proved  inelTectual  to  the  apprehen- 
sion of  the  defendant,  process  of  outlawry  was  issued  ;— outlawry  being  a  pun- 
ishment inflicted  by  the  law  upon  an  offender,  for  contumacy,  in  refusing  lo 
render  himself  amenable  to  justice.  (2)  It  lay  not  only  in  cases  of  treason  and 
felony,  but  it  appears  to  have  been  considered  sustainable  on  an  indictment  Tor 
any  crime  whatever.  (3) 

An  outlawry  in  cases  of  treason  or  felony  amounted  to  a  conviclion  and 
attainder  of  the  offence  charged  in  the  indictment  aiis  much  as  if  the  olTcnder 
had  been<iound  guilty  upon  trial  by  a  jury  ;  (4)  but,  in  cases  of  misderaeanor. 
it  did  not  enure  as  a  conviction  for  the  oiTence  found  by  the  in^lictment,  but 
merely  as  a  conviction  of  the  contempt  for  not  answering.  (5) 

By  Article  962  of  the  present  Code,  outlawry  is  abolished,  so  far  as  Canada  is 
concerned ;  and  although  it  is  still  an  integral  part  of  the  criminal  law  In 
England,  it  seems  that  even  there,  proceedings  in  outlawry  are  so  rare  as  to  be 
almost  extinct.  (6) 

The  Royal  Commissioners  introduced  }nto  their  Draft  Code,  a  section  to 
abolish  outlawry  in  England  :  and,  in  the^^eport,  they  refer  to  the  subject,  in 
the  following  terms  : — "  If  an  indictment  nn'ound  against  a  person  who  cannot 
be  apprehended— i^  for  instance,  he  goes  to  a  foreign  country— the  ultimate 
process  against  him  is  outlawry,  which  has  all  the  effects  of  a  conviction,  in- 
cluding that  ol  forfeiture  abolished  in  all  other  cases.  This  process  has  become 
practically  obsolete,  and,  in  these  times  in  which  extradition  treaties  have  been 
very  generally  adopted,  it  is  less  likely  to  be  of  use  than  formerly.  We  accord- 
ingly propose  to  abolish  it." 

(1)  For  form  J  J,  see  p.  612,  poj«. 

(2)  I  Chitty's  Gr.  L.  347  ;  Bac.  Abr.,  outlawry  ;   Doct.  &  Stud.  dial.  2,  cap.  i. 

(3)  2  Hale,  194  ;  2  Hawk,  c.  27,  s.  113. 

(4)  4  Bl.  Com.  319  ;  2  Hawk.  c.  48,  s.  22. 

(5)  R.  V.  Tippen,  2  8alk.494. 

(6)  Short  &  Miller's  Cr.  Off.  Prac.  384. 
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'BOM  SCHEDULK  0\E. 

GG.— (^Section  648.) 

CERTIFICATE  OK  INDICTMENT  BEINO   POUND 
Canada,  •)  •     ^., 

Province  of  C 

County  of  '  j 

the  county  of  ^  "°^  °*  *'»«  P«ace)  holden  in  and  for 

(labourer),  for  that  he  rrf:/?    <ifnti«Tii    ^'  ^•'  '***  of 
Dated  this 


day  of 


,  in  the  year 


Z.  X. 

(Title  of  officer.} 


^ 


^    ^B^ —(Section  6^.) 

W.RBXNT  TO  iPPEEHEND  A  PERSON  mmciEI, 


Canada, 
Province  of 
County  of 


'°  tSiPi  "'  "«  "■*•"«  ""  »«.-  peace  „«„„  ^  .t.  „„ 
for  the  «id  «„„,.^  .„  b.  1«i?;SS'S^XJr  £•"  '^'»  '»  '"^ 


in^ryear'*'"^'*"'*"^**''*^" 
•foresaid  ,    '  ** 


,    day  of 

1  in  the  eounty 

J-  S,      [SBAL.] 


--6 


-t—  '■ 


■ ,.  »*>.; 


'   /   .i^. 


,  ^^-  .         .vf  . 


•''•iW-    '+ 


14      >     --V  "'t^lf  it^S.*^    ^y     _-MJ4|'*.\i'«»*-~(»^*i^,',-X 
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II.— (/Secaon  648.) 

WARRAip  OF  COMMITMENT  OF  A  PERSON  INDICTED. 

Canada,  "  V 

Pi-ovinpe  of  ,  >•        - 

County  of  ■    .  3  '  :  ^ 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the  said 
county  of  ,  and  the  keeper  of  the  common  gaol, 

at  ,  in  the  said  county  of 

"Whereas  by  a  warrant  under  the  hand  and  seal  of 

,  (a)  justice  of  the  peace  in  and  for  the  said  county 
of  ,  dated  ,  after  reciting 

that  it  had  been  certified  by  J.  D.,  (<frc.,  qs  in  the  eertificate),  the  said 
justice  of  the  peace  commanded  all  pr  an;^  of  the  constables  or  peace 
officers  of  the  said  county,  ii^  Her  Majesty's  name,  forthwith  to 
apprehend  the  said  A.  B.,  and  to  bring  him  before  (him)  the  said 
justice  of  the  peace  or  before  some  other  justice  or  justices  in  and  for 
the  said  county,  to  be  dealt  with  according  to  law  ;  and  whereas  the 
said  A.  B.  has  been  apprehended  under  and  by  virtue  ^f  the  said 
warrant,  and  being  ynow  brought  before  (me)  it  is  hereupon  duly  . 
proved  to  (me)  upon  oath  that  the  said  A.  B.  is  the  same  perBoii 
who  is  named  and  charged  as  aforesaid  in  the  said  indictment :  - 
These  are  therefore  to  command  vou,  the  said  constables  and  peace 
officers,  or  any  of  you,  in  Her  Majesty's  name,  forthwith  to  take  and 
convey  the  said  A.  B.  to  the  said  common  gaol  at  , 

in  the  said  county  of  ,  ,  and  there  to  deliver  him  to 

the  keeper  thereof,  together  with  this  precept ;  and  (/)  hereby  , 
command  you  the  said  Keeper  to  receive  the  said  A.  B.„  into  your 
custody  in  the  said  ^aol,  and  him  there  safely  to  keep  until  he  bhali 
thence  be  delivered  Dy  due  course  of  law. 

Given  under  (my^f[|{ind  and  seal,  this  day  of 

in  the  year  ,  at  , 

in  the  county  aforeeaid. 

.    J.  S.,    [seal.]   , 

J.  P.,  (Name  of  cbunt^.) 


V     JJ.— (/Section  648.)  , 

WARRANT  T<^  DETAIN  A  PERSON  INDICTED  WHO  IS  ALREADY 
IN  CUSTODY  FQjR   ANOTHER  OFFENCE. 


Canada, 
Province  of 
County  of 


:| 


in  the  said 


To  the  keeper  of  the  commoa  gaol  at  ^ 

county  of  ■  • 

Whereas  it  baa  been  duly  certified  by  J.  D.,  clerk  of  the  (name  the 
court)  (or  deputy  clerk  of  the  Crown  or  clerk  of  the  peace  of  and  for 


L.  t 


•    ^ 


t 


A&\.  At  U  1.1 


-  i^\       ^jt'  ^  «j-  ' 


■Ct2  ■s.r'      ,5,  ""  -ws^-""" 
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the  county  of 

staUng  the  certificate) ';  And  whereks^'r^i^".  •'"/  '"^^  *')  '^*t  C'*'^-, 
A  B.  .9  m  your  custody  in  the  said  Smmn^^  ^formed  that  the  said 
chained  with  some  offence,  or  oSer^S?«/*"' **  aforesaid 

proved  upon  oath  before  '{me)  S  X       '-  ^i?"^  '*  ''«'"g  now  duly 
aforesaid  and  the  said  A.  B  ,Tn  your  ^,tT  ^-  ^■>  ««  ^"dieted  2 
person :  These  are  therefore  to  comZ^^  ^^  **«  ^ne  and  the  8ani« 
to  detain  the  said  A.  B.  in^oSr  cS  ^'''"v'°  ^er  Majesty's  naTe 
said  until  by  a  writ  oi  ^eZ^Z  sTaf.'L^°^°^«»  g««l  S- 
^f*^«  Purpose  of  being  tried  uZ  the  '^  JJ.  ^. '^'"oved  therefrom 
shall  otherwiso  be  i^moved  or  dSar^p^l  r^'''*"»«°*'  O''  «ntil  he 
course  of  law.  "iscnarged  out  of  your  custody  by  due 


in^:yea"r'"'^'"^^^^°'^-d-«^this 
county  aforesaid.  >  ** 


day  of 


,  in  the 


J-  ^-i     [seal.] 

Ji".  i^^ame  of  county.) 


"■^-^  '"^P 


PARTXLIX. 

^mOYAJ.  OF  PBlSS^ERS-CHANGE  OF  y^KUE. 

«afe  cusLy  of  pri:rne«,*Cf  S'  a'n^^r""*^  '^  ^^^^'^"^  tt 
expedient  so  to  io,  order  any  DeraJ^.Kf'".  "*"««'  ^e  deems  it 
offence  confined  in  such  iraoloJfSr^i,  ^"""^^  ^'^^  »«  indiSahL 
iasued,  to  be  removed  to*  any  ottr^Z^'V  ^«"-*«t  ha^  S 
gaol,  which  pluoe  or  imoiXiik!  ^''^^^''^^e  keeping  or  to  ^^ 
S^tained  J3isch«|SVn  dL'^co^^^^^^  ««!-.  f he'rer "^ 

purnose  of  trial  to  thi  gaol  of  th«  .^  5  '*'''  «"•  reint)ved  forth^ 
trial  is  to  take  place :  ania  conVn?  ^l"K  °^  ^'^^rict  i.,  which  fh! 
of  the  Queen's  ?ri^'auneiHb?c2"?  '^'^^l'  ««^tified  byThederk. 
tive  Council,  or  by  anv  mrli^;     T°**^*'  *''*  *^e  clerk  of  the  Pvi! 
Council  or  EiSutiJeSnSVL^'"«J^'  «««»>  «lerk  ^e  #^"- 
and  gaolers  ofThfS'tS' '  ^SlLtl^^^S^^^^ 
order  to  deliver  over  and  to  iWfvTlLW*'?'^  «a°»«d  in  each 
^  mich  order.    RS.C.  c.  174,^7  ^^  ^^''"^  P«^«>«  named 

^l^^yTcriJdSX^^l,^'^^^^^^^^^  Council  ' 

pe«on  to  be  removed  tSen Irt^convev  thf  '-.^^'^  '^tody  Jhe 
or  gaol  ui  which  he  is  to  be  confin!!f  ^^^  P«™«»  '»  the'plac! 
another  county  or  distrirt  shall  d?iS' .^^  .!"  ^  °^  ^movS  S 
county  or  diatftot  to  reSve  th^  ««/w  *  ^^^  sheriff  or  gaoler  of  suoh 
he  is  discharged  in  durSursl'^ofTaw ^^H?-*"'  S'«^«'°  ^'^  3 
of  tnal  to  any  other  oountyTr'dlJtny  g^yj^^^h^^^^^^^ 


5 


TV 


.-  ■^^f 


J 


I  ; 


I     (., 


\' 


M     •"    ■*     ' 


^-|s,« 
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3.  The  Governor  in  Couneil  or  %  Lieutenant-Governor  in  C!ouncil 
may  make  an  order  as  hereinbefore  provided  ito  respect  of  anj' 
person  under  sentence  of  imprisonment  (^  under  sentence  of  death, 
—and,  in,  the  latter  case,  the  sheriif  to  whose  gaol  -the  prisoner  is 
removed  shall  obey  any  direction  given  by  the'  said  order  or  by  any 
subsequent  order  in  cquncil,  for  the  return  of  such  prisoner  to  the 
custody  of  the  sheriff  by  •whom  the  sentcince  ib  to  be  executed. 
RS.C.,  0.114,  8.1.00.^ 

050.  jkdictmMt  •«»  remoTsi.— If  after  such  removal  a  true 
bill  for  any  indictable  offence  is  returned  by  any  Grand  'Jury  of  the 
county  or  district  from  which  any  such  person  is  removed,  against 
any  such  person,  the  court  into  which  such  true  bill  js  returned,  may 
make  an  order  for  the  removal  of  such  person,  tram  the  gaol  in 
which  he  is  then  confined,- to  the  goal  of  the  county  or  district  in 
which  such  court  is  sitting,"  for  the  purpose  of  his  being  tried  in  such 
county  or  district.    R.S.C.,  c.  174,  s.  99.  ^ 

051.  ciim«  of  ▼»■•.  — Whenever  it  appisar^  to  the  tatisf action 
of  the  Court  or  Judge  hereinafter  mentioned,  that  it'  is  expedient  to 
the  end8,of  justice  that  the  trial  of  any  person  charged  with  an  indict- 
able offence  should  be  held  in  some  district,  county  or  place  other 
than  that  in  which  the  offence  is  Supposed  to  have  been  committed, 
or  would  othe^dse  h&  triable,  the  court  before  which  such  person  is 
or  is  liable  to  be  indicted  may,  at  any  term  or  sitting  thereof,  and 

^  any  judge  who  might  hold  or  sit  in  such  court  may,  at  any  other 
tim6  either  before  or  a/ta-  the  presentation  of  a  bill  of  indictment,  or- 
der that  the  trjiil  shall  be  proceeded  with  in  some  other  district,  county 
or  place  within  the  same  province,  named  by  the  Court  or  Judge  in 
such  order ;  but  such  ordor  shall  be  made  upon  such  conditions  as  to 
the  payment  of  any  additional  expense  thereby  caused  to  the  accused, 
as  the  Court  or  fudge  thinks  proper  to  prescribe. 

2.  Forthwith  upon  the  order  of  removal  being  made  by  the  Court 
or  judge,  the  indictment,  if  any  htm  been  tound  againit  the  prisoner, 
and  aJl  inquisitions,  informations,  depoffltions,  recognizances  and 
other  documentft  relating  to  the  prosecution  against  him,  shall  be 
transmitted  by  Vie  oflBcer  having  the  custody  thereof  to  the  proper 
officer  of  the  cpwt  at  the  place  where  Jthe  trial  is  to  be  had,  and  all 
proceedings  in  the  cdse  shall  be  had,  i0r,  iC  previously  commenced 
shall  be  continued  in  such  district,  county  or  plAce,  as  if  the  case  had 
arisen  or  the  offence  had  been  committed  therein. 

3  The  order  of  the  Court  or  of  the  Jud^e,  made  under  this 
action,  shall  be  a  sufficient  warrai^t.  justification  and  authority,  to 
dl  sheriflb,  gaolers  and  peace  officers,  for  the  removal,  disposal  and 
reception  of  the  prisoner,  in  conformity  with  the  terms  of  such  order ; 
and  the  sheriff  may  appoint  and  empower  any  constoble  to  convey 
the  prisoner  to  the  gaol  in  the  dikirioi,  county  or  place  in  which  the 
trial  is  ordered  to  m  had.         /I 

4  Every  recognizanoe  entoted  irito  for  the  prosecution  of  any 
person,  and  every  recognizance,  as  well  of  any  witiiess  to  give 


-  'i.^i  ,    I    .'-''■,  yi , 


,*iw  v«'»^4s-4jwyv    ^  1  'T^«»^f>^^•^»w*^^ 


•^-^'s^s^m 
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oStSp"  a^Ltn^i^  Srrt '" »-  "*y  -i 

tffe  persons  bound  by  such  recoe-n.vTl  '       ^''•'Satory  on  each  of 

mentioned  vjthrefei^^ce  U?t£e Td  Sa    'at    h  '",  ^'•'°««  ^^^^^i" 
tnal  18  so  ordered  to  be  had  in  liU^  »«„      '    *  *^®  ?'»««  where  such 

had  been  oriHnaUyenter^J'il'^^rS.'^/'TV^^^S'^'^^^^^^ 
.,     last  mentioned  place  :  Provided  ihJZl--^  ^^  ^^^^  things  at  such 

■       either  ^ersonallj  or  by  lea^ng  tiet^S  ^hJ?'"^  «^'^b«  gi"«° 

,the  persons  bound  by  such  recoe-S.       ^  P'''''®  of  residence  of 

appear  before  the  Court. ^t  the  Sfcewh«'  ^    .  '"^'^  described/to 

,5SW.    E.S.C,  c.  174,  8.  102    ^  ^  ■'"  '"*'*'  *^'al  •'«  ordered  to 

conferred  by  this  Article,  will  ncT^ffclubt  ?^  7nuT  °^,  '*•"  '''scretionary  powe? 
changed,  is  that  there  is  a  fair  and  reason, hio'l  ''^'^^''  ^^^  P'ace  of  trial  to  be 
judice  in  the  district,  county,  or  plac^wkSPn,''^*!!'*"'"^  °''  PartialityXl  d,^ 
wise  be  tried  ( ()  For  instance?  the  pTa^onriri^i"'  '^t  '"'•i^tinent  wouldotC 
the  Court  of  Magistrates  was  interestedin  th«  ri*  w  ''^''!'«^  '"  «  case  in  Which 
«  magistrate,  in  the  commission  fnrfh  J  ^  '^®*""  '''^  ""e  trial.  (2|  And  Wh»rn 
Sessions,  anil  clreulateSrthe  oth^r  ^°"°'^'  "^"^  '"dieted  at  'tJe  otter 
charges  an  order^asmarKginSel^;f:ff^^  P'-'"'^'^  account  oTthe 
prosecutor  or  his  attorney  was  th"'ffifcurdetsSi'A^     "'^°'  ^^"^^  i'^« 

In  some  cases  writs  of  certiorari  i\l  \.«      u         ■ 

courts  to  remove  the  indictment  anTsoSai^pHt^'''!  ^^'''^'^   ''V  ">e  English 

for  conspiracy  even  where  one  only  of  sevef«?  »'e  place  of  trial  in  prosecutions 

tion  without  the  consent  of  the  othere. 6.  Rn.lh^'^'"*^""'^  ™ade  the  appK 

appears  to  have  beeI/allowedo^thfi'«nnr^^'^™°^'''''n  each  of  these  cS 

j.  responsible  person,  he  enTeriuK  iSo  «^rSi'"*"°"  °''  *  defendant,  who   w^ 

Ahe  conviction  of  himself  or  of  any  of  othpS"  h''"'^*'  '«  P^^  CDsts  in  case Tf 

/Uules  of  the  English  Crown  Office     '^°''"'  ^"fcn^ants,  i„  accordance'wUluhe   ' 

As  a  rule  applications  on  the  nart  nr  f  i,^  ^  r    j 
trial  upon  an  indictment  fbr  reriurv  fLl.    *^«'^«"'iant  to  change  the  niace  of 

I?'  o  ^-  S?'^®'"'  8  ^ow'.  325.  ■  ^      ,  .    . 

dictment.  although  'uSthf/urat^Tt   ?  ^"^"'^  °''  '^™°viag  .n  in- 
means  of  an  order.  -uaicature  Act,  it  may  m  some  cases  be  done  by 

fl.  v.  Thomas,  4  M.  A  8el.  442.  ^'        '^-  '^'^  J  R-  v.  Mead,  3  £>.  4  r.  301 ; 
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PART   L. 


AERAIGNMENT. 


G9S*  Biinctas  prla«a«r  ap  for  •rmlcnaaeat.  *—  If  kny  pbrson 

against  whom  ary  indictment  is  found  is  at  the  time  <!onfined  for 
some  other  caose  in  the  prison  belonging  to  the  jurisdiction  of  tlie 
Court  by  which  he  is  to  be  tried,  the  Coxxrt  may  by  order  .in^writing, 
without  a  writ  of  habeas  corpus,  direct  the  warden  or  gaoler  of  the^ 
prison  6r  sheriff  or  other  person  having  the  custody  of  th^  prisoner 
to  bring  up  the  body  of  such  person  as  often  as  may  be  required  for 
the  purposes  of  the  trial,  and  such  warden,  gaoler,  dherin  or  other 
person  shall  obey  such  order.    R.S.C.,  o.  1'74,  s.  lOl'. 

OS8*  BIckt  •t  Aecvscd  <o  iBapeci  d«p««ltl»iM  and  liMir  Indletnient. 

— ^Every  accused  person  shall  be  entitled  at  the  time  of  his  trial  to 
inspect,  without  fee  or  reward,  all  depositions,  or  copies  thereof, 
taken  against  him  and  returned  into  the  Court  before  which  such 
trial  is  had,  and  to  have  the  indictment  on"  which  he  is  to  be  tried 
read  over*  to  him  if  he  so  required.    RS.C.,  c.  174,  s.  180. 

694«  Copy  of  iMdtctaMBt. — ^Every  person  indicted  for  any  offence 

shall,  before  being  arraigned  on  the  indictment,  be  entitled  to  a  copy 
thereof  on  paying  nie  cferk  'five  cents  per  folio  of  one  hundred  woi-ds 
for  the  same,  if  the  Court  is,  of  opinion  that  the  same  can  be  made 
without  delay  to  the  trial,  but  not  otherwise.    R.S.C.,  c.  174,  s.  181. 


■.-^HHiery  person  indicted  shall  be  entitled 
returneJlNinto  Court  on  payment  of  five 


6SS.  CoprttfdepotoltK 

to  a  copy  of  the  depositions  return'SlNinto  Court  on  payment 
cents  per  folio  of  one  hundred  words  for  the  same,  provided,  if  the 
same  are  not  demanded  before  the  opening  of  the  assizes,  term, 
sittings  or  sessions,  the  Court  is  of  opinion  that  the  same  can  be 
made  without  delay  to  the  trial  but  not  otherwise ;  but  the  Court 
may,  if  it  sees  fit,  postpone  the  trial  on  account  of  SQch  copy  of  the 
depositions  not  having  been  previously  had  bj^  the  person  charged. 
R.S.C.,  c.  174,  s.  182. 

•SO.  PiMut  la  ^ateaim*  aboiuibed. — No  plea  in  ubatement  sha 
be  allowed  after  theli^mencement  of  this  Act.  Any  objection , 
the  constitution  of  the  G-rand  Jury  may  be  taken  by  motion  to  the 
Court,  and  the  indictment  shall  be  quashed  if  the  court  is  of  opinion 
botl^  that  such  objection  is  well  founded  and  that  the  accused /has 
suflisred  or  may  suffer  prejudice  thereby,  but  not  otherwise. 

The  arraignment  of  prisoners  against  whom  true  bills  for  indictable  oiiences 
have  been  found  by  the  Grand  Jury  consists  of  three  parts  :•— first  calling  the 
prisoner  to  the  bar,  by  name  ;  second,  reading  the  indictment  to  hi/h  ;  and 
third,  asking  him  whether  he  is  guilty  or  not  of  the  offence  charged. 

The  practice  of  requiring  the  prisoner,  at  the  time  of  his  arraignc/mont  to 
hold  up  his  right  hand  is  a  ceremony  which  was  never  essentially  necossary, 
and  is  not  now  generally  used,  except  when  two  or  more  prisoners  are/arraigned 


^pnr-^ 


F*V  f  ">?**   '^  ,  -   "     V^  '•'^■i     4V*^  '^**3^^  i§W 


^■PHPOTI 


ABRAIONMENT 

A  Km  ,  y"'"!/  or  no/  guilty  ?  " 

to  plead^hi'mrK'eitJ^-"^^^^  accused  «  called  upon 

pWa  as  18  hereinbefore  providedTr-  T  ^^''^^^  orXuch  speS 

.      4%;tt  Sr.ar:Srroe^r^  gr  or  will  not  a..or 
guUty.    B.S.C,  c.  174;«.  145  '""^IP'oper  ofe^er  to  enter  a  plea  ofTot 

Where  it  is  a  matter  of  doubt  n,ho.i. 

was  of  sufficient  intellect  to  comTr^e'd,h5'°  ^"l"'*^  ^liellier  the  prTsoneT 
fout  \tt?e  wis  iJ^'rbtor"''  '^'""y  ''«  ^««  ^o""'!  guilty   but  th«  .         , 

(1)  2  Hawk.  0.  ?8,  s  2  ~ 

(2)  2  Hawk.  0  28,8.  i; 

4  The^'ir"^®''*"**^-  ^'-  Tr-  91. 

'*.  ^rf (SrE^ff^'^'-' ""' "'°  '^' '"' '"'  ''''-'''■  -'•  '■  "^^  ** = 3  inst. 

(6)  R.  V.  Pritchard.  7GAP4803 
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Court,  for  the  murder  of  his  mother,  and,  on  his  "^aignm^t  sa  d  he  wasjw 
guillu,  Piatt,  B,.  on  the  motion  of  the  prisoner's  counsel.  'l''-e9'«!*/he  Jury  to  bo 
?«orn  to  enquire  whether  the  prisoner  was  in  a  Ut  sUte  of  mind  to  P'ead  to  tlo 
indictment  and    it  appearing,  from  the  evidence,  that  the  prisoner  seempd  t. 
underhand  ZnaU^of  the  crime  for  which  he  was  indicted,  but  hat  h«  seamed 
unable  to  understt^nd  the  distinction  between  a  plea  of  "  guiUy     anjl  °[  .\°« 
guilty  ••  the  Jury,  at  the  suggestion  ef  the  learned  judge  returned  a  verdict  that 
the  prisoner  was  of  unsound  mind  and  incompetent  to  plead.;  (I) 

From  the  eariiest  times  it  has  been  the  law  that  when  a  F'8™«^- .'^""^  |;^ 
may  have  been  perfectly  sane  when  he  committed  the  <?ff«n'=«J°''J^'«'^,*Jj"^ 
indicted,  was  found  to  be  insane  at  the  time  of  arraignment,  he  shall  not  be 
arraiKned  for  it  ■  for  he  is  not  in  ftill  possession  of  his  senses,  so  as  to  be  capable 
ofTiSg  to  the  indictment  with  due  caution,  or  doing  what  is  necessary  lor 
his  defence.  (2) 

Article  737  voil,  makes  provision  for  the  trial  of  any  persoit  who  appears,  at 
anftime  after  fhe'flnding  of  an  indictment  against  him.  to  be  incapable,  oa 
account  of  insanity,  of  conducting  his  defence.- 

If  the  defendant  pleads  "  not  guilty."  his  plea  is  recorded  by  the  officer  of  the 
Court  -either  by  writing  "  po.  /e.,"  an  abbreviation  of  the  words,  pom<  se  super 
pXL  or,  as  a^The  ce^^^^  Criminal  Court,  by  the  word.  "pu«5,"  and  by  an 
entry  in  the  minute  book  of  the  Court.  (3)      v 

«5S.  <»p«rt.i  pr.Ti.1—  I-  ««-  .f  tr«— -When  any  one  is  in- 
dicted for  treason,  or  for  being  accessory  after  the  feet  to  treason, 
the  following  documents  shall  be  ddivered  to  him  after  the  indict- 
ment has  been  found,  and  at  least  ten  days  before  Ws  arraignment ; 
that  is  to  say  : 

(a.)  a  copy  of  the  indictment  ; 

(6.)  a  list  of  the  witnesses  to  be  produced  on  the  trial  to  prove  the 
indictment  ;  and 

(c.)  a  copy  of  the  panel  of  the  jurors  who  are  to  try  him  returned 
by  the  sheriff. 

2  The  list  of  the  witnesses  and  the  copy  of  the  panel  of  the  jurora 
must  mention  the  names,  occupations,  and  places  of  abode  of  the  said 
witnesses  and  jurors. 

3  The  documenU  aforesaid  must  all  be  given  to  the  accused  at 
the  fcame  time  and  in  the  presence  of  two  witnesee;'. 

4  This  section  shall  not  apply  to  cases  of  treason  by  killing  Her 
Maiesty,  or  to  cases  where  the  overt  act  alleged  is  any  attempt  to 
injure  her  person  inffcr  manner  whatever,  or  to  the  offence  of  being 
accessory  after  the  fact  to  any  such  treason. 

(I)  R.  V.  Wheeler.  Arch.  Cr.  PI.  A  Bv.  21  Ed.  161, 

(si  L^'R:7Ne*wman,  2  Den.  392 ;  21  L.  J.  (M.  G.)  75,  76. 
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.^SKr£liJS«l!/l^^:!&i^-«  Code.  Which  deals  with 


notirSr^frs ttyT^wt'^t^^^^^^^^^^      «-^^  P-^  o^  it  ;  but 
ment  or  alter^on.      ^  ^^®  '''^  »PPea™  to  reqiiire  state- 

Sections  618,  619  and  520  H^  stufA  fh^\  v 

p«nel,  introducing  into  England  some  ^fth7  "^ '^-^^^^^  ' 

Vict.  c.  78  (as  to  lreland),ind  proSdinl  thaffi^'^'^'V^  ^^  *  40 
to  be  peremptorily  challenged  sC  henfeforth  t«  TT^J  °^J"'-°™ 
of  treason,  twenty  in  caaeswhore  tLScu^S  i?li^""'^'-^^« '"  "^ 
be  sentenced  to  penal  servitude  for  life  aS^  T^^^  "1^°  conviction 
Some  alteration's  made  nece8«»rvhv+h«S,-i^  '"  *"  other  cases. 
between  felony  and  misdemeaS  ^aXhat  r  "'  ''''  '•?""''«°'' 
thing  between  the  present  English  kndrh««     *®  f^^gest  is  some-. 
BngFand  there  are  twenty  wremnf^^  A  ..P'^'^^*  ^^'^'^  «y«tem.    In 
none  in  any  misdemeano?  TSaS  th"e^^''  '?  ""  ^•«"»««'  «"d 
and  jsix  in  misdemeanor   SecLnl?  W9^  T  .-T  t.^«nty  in  felony, 
where  pregnacy  is  plead;d  and  LS^^^  ^*  «^«''«he8  juries  of  matrons 

judge  is  obUged  to  refuse  to  let  hiKo        «"  ««««  of  ^lony  the 

tot^rte^fni^SKn^^^^ 

the  practice  is  that  ttey  X^nS  ^  'S*'."'^^:.  ^*  P'^^*'" 
not  in  cases  of  felony.'^  Slon  ft?R  « i  ^""^  misdemeanor,  but 
the  jniy  should  hav^  a  W  f 5?  whLTl*^'  'T'  *«  di'^^t'that 
statute  in  Inland  (39  &  40  %t  c^  M  I  n  ?^*'T^^.  P^'-'^itted  by 
the  Court  to  take  a  veHict  on  i!S  ".J^  ^^«"o"  ^36  enabli 
suggested  by  the  caL  of  wSrv!5?**%\  ^^^  J^'.  P'^^^^'^ou  was 

number  oJ  challenges.  ®''-  ^^"  °^  the  Enghsh  Draft  as  to  the 

(2)  See  ArUcle  731,  poj/.      ' 

(3)  See  Article  690,  W 
<4)  See  Article  673  post. 

(5)  See  Artfcle  722<dMrt       ^ 

(6)  See  Article  729,  post, 
<7)L.R.,g.B.3l7r322;.35L.J.,Mn).9. 
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one  reason  for  discharging  the  jury  late  on  a  Saturdjiy  night,  that,  if 
they  agreed  to  their  verdict  on  Sunday,  the  verdict  could  not  be 
taken  till  the  Monday. 

Section  637  preserves  the  power  of  staying  proceedings,  always 
hithereto  possessed  by  the  Attorney  General,  and  at  present 
exorcised  by  entering  a  nolle  proiequi  on  the  record.'  (1) 

We  have  jMuased  over  section  523,  which  enables  the  accused  to 
offer  himself  as  a  witness.  The  bill  contained  a  clause  (section  368) 
enabling  the  accused  to  ihake  an  unsworn  statement  on  his  own 
behalf,  and  subjecting  him  to  cross-examination  of  a  restricted 
character.  For  this  we  have  substituted  section  523,  which  renders 
the  accused  and  the  husband  or  wife  of  the  accused  competent 
witnesses  for  the  defence.  (2)  As  regards  the  policy  of  a  change  in 
the  law- so  important,  we  are  divided  in  opinion.  The  considerations 
in  favour  of  and  against  the  change  have  been  fluently  discussed 
and  are  well  known.  On  the  whole,  we  are  of  opinion  that,  if  the 
accused  is  to  be  admitted  to  give  evidence  on  hia  own  behalf,  he 
should  do  so  on  the  same  conditions  as  other  witnesses,  subject  to 
some  special  protection  in  regard  to  cross-examination." 

OaO.  Micht  to  tall  dcfmce. — Every  person  tried  for  any  indict- 
able offence  shall  be  admitted,  after  the  close  of  the  case  for  the 
{>roaecution,  to  make  full  answer  and  defence  thereto  by  counsel 
earned  in  the  law.    E.S.C.,  c.  174,  s.  178. 

-  OOO.  PrMenee  of  aeeuedat  trtal.— Every  accused  person  shall 
be  entitled  to  be  present  in  Court  during  the  whole  of  his  trial  unless 
he  misconducts  himself  by  so  interrupting  the  proceedings  as  to 
render  their  continuance  in  his  presence  impracticable. 

2.  The  Court  may  permit  the  accused  to  be  out  of  Court  during 
the  whole  or  any  part  of  any  trial  on  such  terms  as  it  thinks  proper. 

601«  wagHt  •TpiwieaMtte  t*  aiini  np. — Tf  an  accused  person,  or 
any  one  of  several  accused"  persons  being  tried  together,  is  defended 
by  counsel,  snch  counsel  shall,  at  the  end  of  the  case  for  the  prosecu- 
tion, declare  \ichether  he  intends  to  adduce  evidence  or  not  on  behalf 
of  the  accused  person  for  whom  he  appears ;  and  if  he  does  not  there- 
upon announce  Vs  intention  to  adduce  evidence,  the  counsel  for  the 
proseontion  may^vad<ire»  the  ^^"7  by  way  of  summing  up. 

2.  Upon  everjf  trial  for  an  indictable  offence,  whether  tbe  accused 
person  is  defended  by  counsel  or  not,  he  or  his  counsel  shall  be 
allowed,  if  he  thinks  lit,  to  open  his  case,  and  after  the  conclusion  of 
such  opeping,  to  examine  such  witnesses  as  he  thinks  fit,  and  when 
all  the  evidence  is  concluded  to  sum  up  the  evidence.  If  no  witnesses 
are  examined  for  the  defence,  the  counsel  for  the  accused  shall  have 
the  privilege  of  addressing  the  Jury  last,  otherwise  such  right  shall 
belong  to  the  counsel  for  the  prosecution  :    PrpVjded,  that  the  right 

(ly  See  Article  132.  po*<.,  ^     „  .^  i  »   ,„„, 

(2)  This  provision  is  contained  in  sec.  4  of  the  Canada  BvKtence  Act  18JJ, 

post. 
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of  reply  shall  be  always  allowpd  tnH      i.. 

speech  KJSi  is^scoveK't'hr "'  ''"'''''  ^o'SoT/Z;,'' "'"  f?'''^ 
state  it  in  a  second  addreT S,!^  JSy':^"3-'^  ^''^  "-iaJ.  coun  °e"S  J^t'SiS^^ 
In  opening  a  case  for  murder  u  h„o   k 

to  notonouB matters  even  ofToVtX^orarusTt^rlf  ^6^ "^  '^^^^^^'^^ 

I?}  R  ^-  S°rl'°«'  ^h.  Gr.  PJ.  A  Ev  2 1  ErI  t  TO 
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counsel,  each  counsel,  in  the  order  of  seniority  at  the  bar,  cross-examines  and 
addresses  the  jury  for  his  client  ;  but  where  Ibfi  judge  thinka.it  desirable  he 
will  permit  t*»e  counsel  to  cross-examine  and  address  the  jury  not  in  the  order 
>  of  seniority,  but.  in  that  in  which  the  names  of  the  defendants  stand  on  the 
indictment.  (1| 

A  prisoner  defended  by  counsel  would  not,  formerly,  unless  under  some  very 
special  'circumstances,  be  allowed  to  make  his  statement  to  the  jury  before  his 
counsel  addressed  them  {'l)  Where,  however,  the  prisoners,  who  were 
indicted  for  robbery,  with  violence,  were  defended  by  counsel,  ^ut  called  no 
,.  witnesses,  Hawkins,  J ,  after  consultation  with  Lush,  J.,  allowed  the  prisoners  to 
give  their  own  account  of  the  matter  to  the  jury,  (rfler  their  counsel  had  addressed 
the  jury.  (3)  And  where  the  prisoner  who  was  indicted  for  murder,  was 
defended  l>v  counsel,  but  called  no  witnesses  Bowen,  J.,  allowed  the  prisoner  to 
read  a  statement  of  his  account  of  the  matter  to  the  jury,  btfore  counsel 
addressed  them.  (4) 

Under  similar  circumstances,  Stephen,  J.,  allowed  the  prisoner,  to  make  a 
statement  to  the  jury,  b^ore  his  counsel  addressed  them,  at  the  same  time 
warning  the  prisoner  that  his  making  such  statement  would  give  the  counsel 
for  the  prosecution  a  right  to  reply.  (5) 

Lord  Coleridge,  6.  J.,  stated  that  by  one  of  the  resolutions  of  the  majority 
of  the  judges  in  which  he  did  not  agree,  but  by  which  he  was  bound, 
'  it  was  undoubtedly  competent  for  a  prisoner  defended  by  counsel  to  make  a 
statement  (Of  facts  to  the  jury,  and  the  proper  time  for  his  doing  so  was  after  his 
'  counsel  had  addressed  the  jury.  His  Lordship,  however,  held  that  that  resolution 
did  not  extend  to  cases  where  it  was  proposed  to  call  witnesses  for  the 
prisoner.  (6)   . 

Whether  the  prisoner's  Qounsel  may  state  lo  the  jury  alleged  fafits  which  he 
has  learned  from  the  prisoner,  but  which  he  is  not  in  a  position  to  prove,  was 
much  doubted,  and  was  ultimately  settled  in  the  negative.  The  late  Mr.  Justice 
'  !■  Coleridge  refused  to  allow  Counsel  to  do  so  ;  (7|  and  Lord  Coleridge  expresse4. 
I  his  disapproval  of  the  practice.  (8)  On  the  other  hand,  Mr  Justice  Crowder  said 
'fthat  what  a  prisoner  stated  before  the  Magistrate  he  might  repeat  through  his 
i  counsel  at  the  trial ;  (9)  and  upon  the  trial  of  an  indictment  for  murder  where 
no  witnesses  were  called  for  the  defence,  the  prisoner's  counsel  having 
expressed  his  regret  that  he  could  not  give  the  prisoner's  account.  Cockburn, 
C.  J.,  said  he  might  do  so.  as  the  prisoner's  counsel  was  in  place  of  the  prisoner, 
and  entitled  to  say  anything  which  the  prisoner  mi^ht  say,  for  which  he  would 
be  entitled  to  consideratjon  and  credence  if  consistent  with  the  rest  of  the 
evidence.  (10) 

Mr  Justice  Hawkins  also  expressed  a  decided  opinion  that  the  prisoner's 
counsel  might  give  the  prisoner's  version  of  the  transaction  in  respect  of  which 
he  stood  charged  althoogh  be  called  no  evidence.  (II)  "^ 

In  this  unsettled  state  of  ivactice  it  was,  at  a  meeting  of  all  the  judges  liable 
to  try  prisoners,  hold  26  Nov.  1881,  resolved ;  •<  That,  in  the  opinion  of  the  judges 

(Ik  I'er  Rolfe,  B.,  2  M.  &  Hob.  617.  See,  also,  R.  y.  Barber,  I  G.  &  K.  434. 

(2)  R  V.  Rider,  8  C.  4  P.  539 ;  R.  v.  Malins,  8  G.  4  P.  242 ;  R  v.  Mansano,  2 
F.  4  P.  64 ;  R.  v.  Stephens,  II  Cox,  669. 

(3)  R.  V.  Hall  4  Smith,  Yorkshire  Winter  Assizes,  at  Leeds,  3rd  Feb.  1880. 

(4)  R.  V.  Blades,  Yorkshire  Sumper  Assizes,  '^nd  Aug.  1880, 

(5)  R.  V.  Ooherty,  16  Cox,  306. 

(6)  R.  V.  Millhouse,  15  Cox,  622.  See,  also,  R.  v.  Shimmin,  15  Cox,  122. 

(7)  In  R.  V.  Batcher,  2  Moo.  4  Rob.  228. 

(8)  M  R.  V.  Leflroy.  Maidstone  Winter  Assizes,  1881,  Arch.  Or.  PI.  &Bv.2l 
Ed.  181. 

(9)  R.  V.  Haines.  I  P.  4  F.  86. 

(10)  R.  V.  Weston,  14  Cox,  34tt.  /  ^ 

(11)  R.  V.  Halt  4  Smith,  tupra. 
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REPLY.— REBUTTAL.  «oo 

'iii««22'''?i^V° '•'^  "^"^'"'sfration  and  practice  or  .ho 

allowed,  that  counsel  for  nrisoners  XuH  !.!.  'he  criminal  law  as  hitherto 

they  ha»  e  been  told  in  their  Instructions  nnh     ^It '°  ''»'  m.  matters  whfch 

■     alleged  existing  facts,  but  whfch  they  d^n^^ 

sr^^vi^xKh^-^ytz^^^^^^^ 

J.;^'^^^^l&tr  pV°isr?S«n""s:^  T'f-  of  the  judges  cave 

facts  of  the  case,  which  he  wis  unpreS  to^',m  '''«.  P^soner's  virsiff'of  the 
the  prisoner  himself  to  give  his  o wn  vE.  nr?iPP°/'  ^^  evidence,  but  allowed 

said  that  this  was  the  ™ie  of  praSJ^  ^S^^t^Z^^t^  ^ 

co^ff^i'tU"'^'  ""''-  -''-  *  Of  the  Canada  Evidence  Ar.il  a 

clS?;niVatJS£iT6toT^^^^^^  has  the  right,  under 

calls  witnesses  the  right  to  address  the  iurv^l,  h  ^.^'^  '"*'  B"'  if  the  defendant 

prosecution     Even  ifthe  evideZtXl%iI^?T  '"."'^  oounsel  ITtbe  M 

It  gives,  in  strictness,  a  right  of  reolv    altlfm3.  -.     ^^  only  to  his  character 

the  right  is  seldom  exercised  (3)  '^^  '      ^°"«''  "  "PPO"-^.  ">at  in  such  a  case 

If  two  prisoners  are  indicted  jointiv  for  fha  »„ 
ne^es  it  seems  that  the  counsil  ?o7the  prose^u^L"?^'"""'-  *°'*  °»«  <=a"3  wit- 
reply;  but  If  the  offences  are  separate  fln.?^K''o."J»  o"""ed  to  a  general 
indicted,  he  can  reply  only'^thTS  of"?heiv'°S  ""T.  '"'«"  *0P«'"'e'y 

Where  four  prisoners  were  indicted  f!'*""''''^''*' 
them  were  defended  bJcoM^laStt  "if™^«l«d  assault,  and  only  three  of 
witnesses  to  preve  an  alibrbuTAo  witness^^^^^^^f  o  was  undefend'ed  cTlled 
three  prisoners,  it  was  held  that  counserfnr  ?h^        ""^d  on  behalf  of  the  other 

irn,'  ''"i  '^"^  "  ^"^  'he  proj^r  cou^''?orh1m"t"°"  *""*  "o  general ?Jh 
generally  and  reply  upon  the  evWehce  MH^bv  th"  "hh  r 'T."P  ^is  evidence 
the  counsel  for  tL  ot^r  three  P^sonei^i'SresLd  ^he  ^^1^5?  ^'''""''''-  '^^''°™ 

cou'JS'anTwTtUSeTrre''clMor"L'"'^'rK  ""^  ^ofended  by  several 
others,  it  was  heldZt  the  coSd  f^r  tnr'  °^^^^  P"8oners  but  not  for  the 
counsel  of  those  prisoners  who  caiid  w^fn^^^^l"""  ^^ould  first  rep  y  tS  thi 
pr-soners  who  calfed  no  wit^e^s^ll^ t^e'Sl^  ^^i^l^^  ^^ 

SiuXvllSrs  arae'JnVt^?-^^^^^  «^'  nTCtSes^^t 
and  does  not  apply  to  l^ec^^ofthUft}  ^J^'t'^f  "^e  defendant  who  calk  k 
o^^to^plyKtrici^oa^^^^^^^^^ 

proWngnewmaTtSr^ML'fre^r'c^  "Vf"'  ''^^^T'  -"«  "Evidence 
prosecution  is  entitled  to  call  witne^:,"  i^n^rej.y'lt  S,ntrediS!t.7r'  '"  ''•' 

JiJ^^JP-TVT.CSthDec.lSSS).  , ' 

3   R.  v.  Dowse,  4  P.  4  p.  492.  / 

i  I S:  I:  SL?.J  &*  sV"  ^  *•  ^-  "^°^«"' » «•  *  p-  'iB- 

(7)  See  H.  V.  Prost,  9.C.  *  P.  159. 
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Jadgv'a  clwtve  or  ■uminlav  up.  —  Alter  the  evideiv;e''l§  in,  and  the 
speethes  of  -eounsel  for  and  against  the  prisoner  are  delivered,  the  Judge 
addresses  to  the  Jury  his  charge  or  summing  up.  The  chief  object  of  it  is  to 
■explain  to  the  Jury  the  law  of  the  case,  to  point  out  the  essentials  to  be  jSroved 
on  the  one  side  and  the  other,  and  to  bring  to  view  the  relation^  of  the  evidencB 
adduced  to  the  issues  involved. 

On  this'subject  Sir  James  F.  Stephen  says ;— "  I  think  thatia  judge  who  merely 
states  to  the  Jury  certain  propositions  of  law,  and  then  reads  over  his  notes, 
does  not  discharge  his  duty.  I  also  think  that  a  Judge  who  forms  a  decided 
opinion  before  he  has  heard  the  whole  case,  or  who  allows  himself  to  be  in  any 
degree  actuated  by  an  advocate's  feelings,  in  regulating  the  proceedings,  alto- 
gether fails  to  discharge  his  duty  ;  but  I  further  think  that  he  ought  not  to 
copceal  his  opinion  from  the  Jury,  nor  do  I  see  how  it  is  possible  for  him  to  do 
so,  if  he  arranges  the  evidence  in  the  order  in  which  it  strikes  his  mind.  The 
mere  effort  to  see  what  is  essential  to  a  story,  in  what  order  the  important 
events  happened,  and  in  what  relation  they  stand  to  each  other,  must  of  neces- 
sity point  to  some  conclusion.  The  act  of  stating  for  the  Jurjf  the  questions 
which  they  have  to  answer  and  «f  stating  the  evidence  bearing  on  those 
questions  and  shewing  in  what  respects  it  is  important,  generally  goes  a  con- 
siderable way  towards  suggesting  an  answer  to  them ;  and,  if  a  Judge  does  not 
do  as  much  at  least  as  this,  he  does  almost  nothing.  | 

The  judge's  position  is  thus  one  of  great  delicacy  and  it  is  jSot,  I  think,  too 
much  to  say  that  to  discharge  the  duties  which  it  involves  as  well  as  they  are^ 
capable  of  t(eing  discharged,  demands  the  strenuous  use  of  uncommon  Jy|j^,w 
both  intellectual  and  moral.  It  is  not  easy  to  form  and  suggest  to  - 
opinion  founded  upon  the  whole  of  the  evidence,  without  on  the  . 
shrinking  from  it,  or,  on  ^ha  other,  closing  the  mind  to  consideratil 
make  against  it.  It  is  not  easy  to  treat  fairly  arguments  urged  in  atfllnwel- 
come  or  unskilful  manner.  It  is  not  easy  for  a  man  to  do  nis  best,  and  yet 
to  avoid  the  temptation  to  choose  that  view  of  a  subject  which  enables  him  to 
shew  off  his  special  gifts.  In  sliort,  it  is  not  easy  to  be.true  and  just.  That  the 
problem  is  capable  of  an  eminently  satisfactory  solution  there  can,  I  think,  be 
Qo  doubt.  Speaking  only  of  those  who  are  long  since  dead,  it  may  be  truly 
said  that,  to  hear,  in  their  happiest  moments,  the  summing  up  of  such  judges  as 
Lord  Campbell,  Lord  Chief  Justice  Brie,  or  Baron  Parke,  was  like  listening  not 
only  (to  use  Hobbes's  famous  expression),  to  '  law  living  and  armed,'  but  to 
the  voice  of  Justice  itself."  ( I ) 

662.  4i«iaiae»ttoMof  JnroH. — ^Every  person  qualified  and  Bum- 

moned  as  a  Grand  or  Petit  Juror,  according  to  the  laws  in  force  lor 

the  time  being  in  any  province  of  Canada,  snail  be  dvdy  qualified  to 

.  serve  as  such  Juror  in  criminal  cases  iifthat  province.     R.S.C.,  c. 

174,  8.  160. 

668.  JaiT^ne«i«te««iftii««e*b«iisiM<.— 1^0  alien  shall  be  enti- 
tled to  be  tried  by  a  jury  de  medietate  linguce,  but  shall  be  tried  iw  if 
he  was  a  natural  born  subject.    RS.C,  c.  1*74,  s.  161. 

This  Article,  which  is  a  re-enactment  of  Sec.  161,  R.S.C.,  o.  174,  is  to  the 
same  effect  as  sec.  5  of  the  Imperial  statute  33  &  34  Vict.  c.  14  (The  Naturalisation 
Act  1870) ;  before  the  passing  of  which  an  alien  was  entitled  to  be  tried  by  a 
jury  d«  medielate  hngux,  when  indicted  for  any  felony  or  misdemefinor,  but 
not  when  indicted  for  high  treason. 

See  clause  4  {d)  of  Article  668,  post. 

664.  aiM^  J«rt«a  la  PMvtaM  mt  4|m»m. — In  those  districts  in 

the  provjinoe  of  Quebec  in  which  the  sheriff  is  required  by-  law  to 

(I)  Steph.  Gen.  View.  Cr.  L.  2nd  Ed.  170. 
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return  a  panel  of  Pfitii^  t.,^ 

the  Engl4  language  ?n7oneTlW°"^  half  of  persons  speakin. 
.  language,  he  shall  in  his  n-turn  s^cifv  ^""''""^  'P^^^^^^S  the  fS 

Article  2652,  R    s   n„„ 
extended  to  any  other  dUiriK'""^"*8«;'' and  that  thknnn"'''"'''^^^ 

composed  onVhalf  of  no  ° '^®  ""»  sheri/T  of  the  district  m  «  ■         ''°"'"'  '""y- ''" 

armign;i'K\Ye*cJurtor(S;":^^^  person  Avho  is 

a  jurjr  composed,  for  the  one  Sa^l?    ?^  ^*°'^ba  demand' 

anguage  of  the  defence  ifsuoh  !««        ^*^*'  ^^  persons  skilled  in  fK 
he  shafl  be  tried  by  a  iurv"^Vr^!JT'««^teVEnglisho^^^^ 
persons  whose  mJJSaldV,^^       '  ^^^  ^''^  half  at  leLf  ^f  .l^' 
panel  and  who,  on^ppeSg  and  not  T'^f  °"  •*?<>»  thrgeneS 
ofed'e"f,Lt.^^^^--  ^^'^--"  W^^^ 

2.  Whenever,  from  the  number  nf  nu  i. 

outer  ma/SllSi^th^;;~'^7E^^^^^  or  the  prosd 

wilful  misconduct  on  the  part  of^K-\^™U.'''^  of  partiality,  f3  or 
the  panel  was  returned?  bff  on  i*^«f«"«  «'•  j»i«deputiel'by  So^       - 
be  made  in  writing,  and  BhSl^^ai^tlir^t'''^-    The objeo/on sh^ 

">  «.hed„,e  one  here'^^or'^,  ttlikeScT  ""^^  ^  ^"  'heTm  Kk' 
»  ''4^!^^ZnS[''Z^l^J,^l  fl-onduct,  as  the  case  may  be 

40 


ii•*ald4^fi 4|»  «,»'■*,('. 


K,*) 


j^P^j^'^.^Sr-^ifi.'!,  »'"'*  -■  "'f^  ".    if  ■>  ''\^"<'^'''V'''^'l^!^9'^^^'«^g^-f^t*^^^^^i^l^j^^ 
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triers  find  that  tho  alleged  gtound  of  challence  is  true  in  fact^  or  if 
the  party  who  haa  not  challenged  the  array  admits  t-hai  the  ground 
of  challenge^is  true  in  feet,  the  court  shall  direct  a  new  panel  to  be 
i^turued.   *' 

For,  Form  of  Challenge  to  the  Array,  (Forfn  KK.)  see  p.  662,  p«5<. 

The  challenge  ought  to  specify  the  grounds  of  objection.   4  challenge  merely ' 
stating  that  the  sheriff  hart  not  chosen  the  panel,  indifferently  and  impartially',  as 
he  ought  to  have  done,  has  been  held  too  general.  ( 1^ 

A  challenge  to  the  array  attacks  the  whole  panel  of  Jurors,  with  a  view  to  its 
beifig  quashed  and  a  new  panel  returned  ;  and,  undler  this  Article,  it  may  be 
based  upon  two  kinds  of  grounds,  namely,—!.  Partialit.v  on  the  part  of  tho 
Sheriff,  or  his  Deputies,  by  whom  the  panel  has  been  returned  ;  and,  2.  Fraud 
or  WILFUL  MISCONDUCT  on  their  part.  ^ 

A  challengeto  the  array  inay  also  be,  either,  9,'princi^  challenge,  or,  a  chaU 
,  lenge /or /iiuor. 

A  principal  challenge  to  the  array  is  where  the  pariialUy  is  manifest,—  , 
when  there  is  some  fkct,  whose  existence  is  inconsistent  with  the  impartiality 
of  the  sheriff  or  other  officer  returning  the  p,ftnel,  that  is, -some  fact  whose 
existence  makes  it  certain  that  he  cannot  be  imjiartial ;  (2)  as  where  the  shenlf 
is  the  actual  prosecutor,  or  the  party  aggrieved,  in  connection  with  the  charge 
against  the  prisoner  ;  (3)  or,  where,  at  thetitae  of  returning  the  panel,, he  was 
of  actual  aflmity  to  the  prosecutor  or  party  aggrieved,  (4)  or  if  he  have  returned  • 
some  jurors  at  the  prosecutor's  raquest,  or  if  the  sheriff  or  the  bailiff  who  made 
the  return  be  in  litigatioa  with  the  prisoner,  or  with  the  prisoner's  husband; 
(5)  or  if  the*heriff  be  a  subscriber  to  a  society  who  are  the  prosecutors  in  the 
case  against  the  prisoner.  (6).  ^ 

An  the  case  of  a  challenge  to  the  array  for  favor,  the  groUndof.partiallty  is 
nS  so  apparent  and  direct  as  in  the  case  of  a  prinapal  challenge,  but  consists 
of  some  fact  whose  existence  is  likely  to  interfere  with  the  impartiality  of  the 
sheriff  or  other  officer  returning  the  Jury  panel,  or  renders  it  improbable  that  he 
should  be  impartial  and  unbiassed  ;  (7)  aS,  where  the  sheriff  and  the  prosecutor 
are  united  in  the  same  office,  or  where  the  prosecutor  is  a  tenant  of  the  sheriff, 
or  where  a  relationship  exists  between  the  children  of  the  prosecutor  and  tlie 
sheriff,  as  in  the  case  of  a  son  of  the  sheriff  having  married  the  daughter  of  the  , 
prosecutor.  (8) 

If  the  Court  holds  that  the  fact  alleged  as  a  ground  for  ^principal  challenge  is 
a  good  ground,  and  if  the  ftict  so  alleged  is  denied,  or  if  the  Court  holds  that  the 
fact  alleged  as  a  ground  for  a  challenge  for  favor  is  a  good  ground  of  challenge 
for  favor,  and  either  the  fact  so  alleged  or  the  partiality  sought  to  be  inferred 
from  it,  or  both,  are  denied,  the  question  is  decided  by  triers  as  provided  Ity 
clause  2  of  the  above  Article  066. 

In  the  case  of  a  jarincipal  challenge  to  the  array,  the  only  question  for  the 
triers  to  try  is  whether  the  fact  alleged  as  the  ground  of  challenge  is  true  or 
not ;  but  in  th6  c^ie  of  a  challenge  to  the  array  for  favor,  there  are  two  ques- 
tions to  be  submltt^to  them,  1.  Is  the  alleged  fact  true?  And,  2,  Has  the 


IP' 


0)  R.  y.  Hughe*.  1  C.  &  K.  235. 

(2)  8»e»h.  Dig.  Cr.  Proc.  184.  '       „.,.,,.    u 

(3)  R.  V  Sheppard,   1  Leach,   101  ;  R.  v,  Edmonds,  4  B.*.Ald,„47l  ;  Arch. 
Cr.  PI.  *Bv.  21  Ed.  m. 

(4)  Bee  R.  v.  Rouleau,  cit.  at  p.  630.  'pott. 

5)  Co,  Lilt.  I  S6a ;  R.  v.  Rose  Milne,  4  P.  A  B.  (N.  B.)  394. 
(6)  R  V.  Dolby,  I  G.  4  K.  238. 
.  (7)  Steph.  Dig.  Cr.  Proo.  iSt. 
''  (8)  Co.Lltt.  «56a  ;  3  Dyer,  367o  ;  Arch.  Cr.  PI.  k  Ev.  21  Ed.  174. 
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.  ,  CALLmo   THE  PANEL.  :  '       ".„' 

existence  of  ^hat  fact  mnrfanoH  /»,      ,  •  ■ 

if  the  triers  decide  in  favor  nf  th      u  „ 

trie«  find  against  the  challenge  the  offlTe^o^  '^""^°S^-  «»•  ^^  the 
to  call  the  names  of  the  jurow  iA  the  fniu  ■  ^^  ^^"^^^  shall  proceed 
°^f.?  ^r^  on  the  paiel  ^turned  wit h  h"^  '"n"^^  '  The™^e 
and  the  place  of  his  afiode,  shaU  S  wriwl     *'  U^"*^*''  O"  the  pS 

shall  be  delivered  to  the  pffiMr-of  th«  n«    f  u®**"**'  »'^-  *  The  cards 

ifZ^tnrmn^thej^n^CZl^^^X^P^^  «he*iff  or  other ' 
.  of  the  offlcel-ofthe  court  be  mif  Tlfu   ^  ^'*®  direction -and  tarn 

for  th«  p.TK,»,  „<ra  t 'iSftj^ic'  '"'^ '» "^  p™'*" . 

■  probably  be  sumoient  to  wSde  '  fnil  •      "P-'**"  <the  com  wS? 
.  fenges  of  j„ror«  and  direcK:  stISdi7  '"'^'"^  ''''  '^^"  ' 

each  wt?;;'e!!fKtt"i„1h^  JT^  ^  ^^  ^he  Jury 
80  drawn,  until,  after  subtr^SrSi  5k  ^^"^  "*  ^^^'^^  his  natne  is 
directed  to  sta^d  bv,  t^]^  ^^  *"  ^%ff«»  a^'owed  and  Jurow 

proceed  todiaw ft^rther  nhmes  from  th«  hL  ^""^^^ '"''''  ''ffl^er  shaU    • 
manner  afoi«8aid  until  aft«l«i,on         ®  r'^'  ^n**  ca"  the  same  in 

Bta«d  by,  twelve  jSVrJfwoi;!"^''  """^^  ""^f  ^^^^^  to 
(»)  Arch.Cr.Pl.AEv.2l  JJd.  174. 
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they  were  drawn,  and  shall  be  swor/i,  anlees .  challenged  by  the 
acoosed,  or  unless  the  prosecutor  challfenges  them  tod'shows  cause 
why  tiiey  should  not  bo  sworn  :  Provided  that  if  before  any  such 
iuror  is  sworn  other  Jurymen  in  the  panel  become  available  the 
.  prosecutor  may  require  the  names  of  such  Jurymen  to  be  put  mto 
and  drawn  from  the  box  in  the  manner  hereinbefore  prescribed,  and 
such  Jurors  shall  be  sworn,  challenged,  or  ordered  td  etftnd  by,  as  the 
cabe  mav.be,  before  the  Jurors  originaUy  ordered  to  btand  by  are 
again  called.  , 

5  The  twelve  men  who  in  manner  aforesaid  are  ultimately  sworn 
shall  be  the  Jury  to  try  the  issues  on  the  indictment,  and  the  names 
of  the  men  >o  drawn  and  sworn  shall  be  kept  apart  by  themselves 
until  such  jury  give  in-  their  verdict  or  until  they  are  discharged  ; 
and  then  the  names  ihall  be  returned  to  the  box,  there  to  be  kept 

-  with  the  other  names  remaining  at  that  tirne  undrawn,  and  so  totm 
qviOtiet  as  long  as  any  issue  remains  to  be  tried. 

6  Provided  that  when  the  proeecutor  and  accused  do  not  object 
thereto  Ue  Court  may  try  any  issue  with  the  same  Jury  that  has 
previously  tried  or  been  drawn  to  try  any  other  issue,  without  their 
names  bevng  returned  to  the  box  and  redrawn,  or  if  the  parties  or 
either  of  them  object  to  some  one  or  more  of  the  Jurors  formmg 
such  iury,  or  the  Court  excuses  any  one  or  more  of  them,  then  the 
Court  may  Order  such  persons  to  withdraw,  and  may  direct  the 
requisite  number  of  names  to  make  up  a  complete  Jury  to  be  drawn, 
and  the  persons  whose  names  are  so  drawn  shall  be  sworn. 

7  Provided  also,  that  an  omission  "to  follow  the  directions  in  this 
section  shall  not  affec|;  the  validity  of  the  proceedings. 

It  will  be  seen  by  the  extract,— set  out  at  p.  819,  ante,~trom  the  Report  of 
the  EnKlish  Commissioners,  that  some  of  ther^provisions  of  the  Imperial  Act 
39  and  40  Vict.,  c.  78  (as  to  Ireland),  have  been  introduced  mto  the  foregoing 
articles  666  and  667. 

668.  ChmiUmmmmmitUwtitlmmmtomtMmihr.—Eivary  One  indicted 

for  treason  or  any  offence  punishable  with  death  is  entitled  to  chal- 
lenge twenty  Jurors  peremptorily. 

2  Every  one  indicted  for  any  offence  other  than  treason,  or  an 
offence  punishable  with  death,  for  which  he  may  be  sentenced  to 
imprisonment  for  more  than  five  years,  is  ^entitled  to  challenge 
twelve  Jurors  peremptorily. 

3.  Every  ohe  indicted  for  any  other  offence  is  entitled  to  challenge 
four  Jurors  peremptorily. 

4.  Every  prosecutor  and  eveir  accused  person  is  entitled  to  any 
number  of  challenges  ou  any  of  the  following  grounds  ;  that  is  tq  say; 

(a.)  that  any  Juror's  name  does  not  appear  in  the  panel :   Pn/ 
•   Tided  that  no  misnomer  or  misdescription  shall  be  &  ground  of  chal- 
lenge if  it  appears  to  the  Court  that  the  description  given  m  the 
panel  sufficiently  designates  the  persons  referred  to ;  or 

/ 


^j^,. 


t%'.i'^#f  •"<ywsv^5^^^'*4l-*''""^'^ '''J^'^'  "'''^  '*""' 


"HttTJ       ■V        4  » 


"i^  ■  o'r""^  Juror  »  not  i„diffe««  between  the  Q„^„  .„,  ,,, 

labour  op  excwdtag  twelve  montS^  or     "^ '"'Pf'«onmoi,t  with  hart 
(d)  that  any  Jaror  is  in  alien     '  V  - 

J.„?»r "  «'°»°-'  """"-^  "..n  tho»  .ho™  „e„,4  i;„  ^ 
6.  If  any  such  challenge  is  madfi  fK^  n 

7.  If  the  ground  of  ohallenffe  is  that  tk    V  \ 

appear  in  the  panel,  the  issue  ^4a?l  J^  L-^  u"'^'"^'  ""mes  do  nk 

the  Court  thinks  lit  to  receive.      -P*"®''  *»d  such  other  evidence  ajr 
t^^^  S":t^.t'^ffj^^er  thanas  last  aforesaid  the^  ' 


/" 


/ 


'  k  II  r"*""""  F^'woui'  ^nom  the  court  ma-.r  „^  •  x  „^"  "worn  then 
shall  1)6  sworn  to  try  whether  the  I  m^*.^1^  *P^'"*  ^^^  *»»»*  purpose 
between  the  Queened  thTaccuiS  ,^hr^  ''''^''^'  incfiffeS       \ 

find  gainst  the  challenge  the  Juror  shtll  h!  ^^  *'**"*  ^'^  ^he  triers 
the  challenge  he  shall  not  be^wom    Tf!i  ^  T*^°-   ^^  t^ey  find  for    « 
a  reasonable  time  the  triSsTrr  unab^'to''"*  *'"' ««"^* *«««?derS 
diflobarga  them  from  giving  a  verdict  anH  ^  '*^J.'®  ^^^  ''^"rt  may 
to  be  sworn  in  their  p&ce.  '  *°^  "'^'^  ^'^ect  other  persoZ 

9.  The  Crown  shall  have  nnwn..  +^1-11 

torily.  and  may  dir^Sf'Jnrnumtr^^ofT  '^"^  •^"''^^^  ?-««»?- 
chanenged  by  the  accused  to  stSS^bv  unUl  Xf  "t^'  P^remptorify 
called  who  are  availabl*,.for  the  purpS^'o^^^f^  ^rf?  **«^«  ^een 

10.  The  accused  may  be  calI«H  T      ^  ^  ^*'  indictment, 
fenges  any  Jtt3  ^emptoS^^orTh  ^^^  •'^'°l*'-«  ^^^^her  he  chal- 

or  challenges  him  either  for  caniw  nV^  .  ^^^^'^  to  stand  by 

8S.  163  an(ri64.  ^"^  '''^  peremptorily.    its.C.,  c  ifi, 

P?HSSs£?S^ssriaSsi\ 

challenges  to  the  number  of  twemy  In  i^Ln".  ^^'-''^'''^  """^ed  peremp"orv      I    * 
number  of  twelve  in  other  lesser  offences^,"?!  ^f  '"•  «*P"*'  oTenc^Tio  S      I 
mpnsonment ;  and  to  the  nuXr  of  four'^n  nffp"'''^  '^'"'  """^  'ban  live  yeSl       7 

■^ ».,  ^  p...  unV  .hA.°a,  ^';a.«a.rTrff.'r:;.g; 


</  f^ 


J   «•  iVwi't, 


"'■H 


>.3r-vA!ii«i>M6te**,*,:i'  -jjSbS 


■  a  i  *  .•;  •  !.•• 


*s",  i(v^ifrti'-c  ,*i|  ^N 


^ 


V      , 


( 


680 


CRIMINAL"  CODE  OF  CANADA. 


an  alien,  or  (6)  a  person  whose  name  is  not  on  the  P»f  fe^^  °f  .''^^^^^ 
underthe  old  \awV«  «0T  ""'^i^^^^^^fl^lr ';' f Sa 


.-A) 


capital  oirence,  or  of  an 
ff  imprisonment  with  hanl 
under  the  old  law,  would 
HiKD,  that  the  Juror  is  iiot 

come  under  the  head  ni 


the  Juror  is  one  who  has  been  convicted  either  of 
offence  for  which  he  has  been  sentenced  to  any  t«rin 
labor,  or  any  term  exceeding  twelve  months,  (which, 
have  come  under  the  head  of  proyUr  dehriuni,  and 
indifferent,  (which,  under  the  old  law,  would  hav: 
propter  affectum). 
Challenges  to  the  polls  on  the  ground  of  ^he  Jurorjbeing  uw-ind-TTerenM^^^^ 
V  to  say,  on  the.  ground  of  some  presumed  pr  actual  paftiahiy '" '*fj"'°'' *S' 
answer  to  the  recusaliojudich  in  the  civil  and  <=»»<» '»^•.'*y;^^f,=.^;"'';"^a'°^ 
of  which  a  index  mlRht  be  refused  upon  any  suspoioa  ;of  partiahly  ,  (i)  ana 
suchchaUeuKef  like  those  to  the  array,  m  eitier  princival  or  for  favor; 

TbeiSSK  as  a  principal  cause' of  challenge   for  un'nd'«^«;:«°««  °    P«'^ 
^lity  ail  the  Juror  is  of  kin  to  either  party  withiE  the  ninth  degree.  (2, 

Where  the  prosecutor  or  party  aggrieved  '^<'^^'^f^''±°l'^'!'''^^i  .'J;; 
district  it  was  held  that  the  sheriff  was  incompetei  t  to  make  the  jury  panel  anu 
fhat  this  ejection  gavt  rise  to  a  challenge  to  the  a  ray.  the  nulhty  ot  he  ,  anel 
under  such  circumstances  being  held  to  be  absolutj  and  not  relative.  (3) 


^  Challenges  to  the  polls /br  favor  are  where,  atth 
nifestly  partial  as  to  render  him  liable  to  a  princi>v 
theless,  reasonable  grounds  for  suspicion  that  he 
bias,  or  undue  inQuence ;  as,  where  he  has  said  th 
if  on  his  Jury,  (4)  or,  where  he  has  been  entertain 
has  been  arbitrator  in  the  same  matter  ;  or /jHie 
fellowservants,  or  where  there  exists  any  oth6r  c 
in  the  case  of  the  sheriff  a  ground  of  challenge  l 


mgh  the  Jiiror  is  not  so  ma- 

,1  challenge,  there  are,  never- 

ill  act  under  some  prejudice, 

,.  he  would  hang  the  prisoner, 

d  in  the  house  of  the  party,  or 

le  the  Juror  and  the  party  are 

.use,  such  as  would  constitute 

favor  to  the  whole  panel.  (5) 


A  challenge  to  the  pOWsfor  cause  may  be  ?^«  °f'»»y-.^"'«,^^i"^;  ^°"'"^-  ^' 
provid^  by  clause  6  of  the  above  Article,  requires  it  to  be  in  writmg. 

For  form  of  challenge  to  the  polls,  (From  LL)isee  p.  663,  post. 

In  the  case  of  a  principal  challenge  for  partifality.  if  the  partiality  be  made 
aoDarenl  toTe  ^tisfactbn  of  the  Court,  thejhallenge.  it  appears  may  beat 
oncSwed  and  the  Juror  set  aside.  (6)  Bfutin  thfe  case  of  «  challenge  for 
nLtiali  vTo?  aTincipal  one  but  for  favor ,  prj^hen  it  is  a  challenge  for  cause 
KreSt  orbeinga  convicted  olfender.  ii  is  tried  by  tners  as  directed  by 
clause  8  of  the  above  article.  'tV 

It  may  be  observed  that  no  challenge  of  t/iers  is  admissible.  (7 


(7) 


U  a  challenge  be  made  to  the  first  Juror  called,  the  Court  may,  as  provided  by 

re  twoS.^  Elected  by'^^^^^^^  |spensed  with ;  and  if  after  more  than 

wo  r^ro^I^elworn  there  are  any  further  challenges  they  will,  according  to 
SiTof  Z  Ibove  irtide.  be  reWd/lo  the  two  Jurors  last  sworn. 
The  trial  of  a  challenge  proceeds  by  f^itnesses  called  to  support  or  defeat  ,t. 


-CT 


(l\  3BI.  Com.  361  ;  Cod,  3,  1,  16.  ,k  oo* 

(21  Onions  v.  Nash,  7  Price.  263  ;  Hewitt  v.  Fernely,  lb.  234. 
(34  R.  v.  Rouleau,  14  L.  N.  110. 
,  -       4)  Whelan  v.  R  ,  28  U.  C,  Q.  B.,  29. 
(5    Co.  Litt.  1576  ;  Bac.  Abr  Juries  (B.)  5. 
(6)  Arch.  Cr.  PI.  .4  Ev.  21  Ed.  177. 

%  '/nale,  275 :  Co.  Litt.  158  a ;  Bac.  Abr.,  Juries  (E )  1^. 


v.. 


■*\ 


w-^: 


%, 


'&<f^As 


^'a^^HTff     •      •  ■^    #f-     '^^t^^^ 


.  OHALLSNoss  TO  THE  P0I,,.8._T,;,EKS.  «8i 

The  form  of  oath  to  a  trier  is  as  follows  •_ 

f "  'he  challenged  Juror,  when  examined     ' 
all  such  questions  as  the  Court  khall 


«^^h!^'"!°w- °''"' '°  *>«  administere 
Oh  the  VQir  dire  is  as  follows  :— 

■'  You  shall  trte  answers  make 
1. — 8r  •^-' 


I 


^   demand  of  yon._So  help  yoj  God!"  ,„„„ 

and  ought  to  e^use  a  Jurvmaii  on  ihn     °"' ' '^''''"'i'  challenire  taten  m. 
unflt  to  perform  his  duty  f^o^  physical  ^nr""' ^''^  'tailed,  tf  hf  is  obviS 
«xpresseaun.hidiflerenc/,2)       '^^"!''"  °'  "«n'al  infirmity,  or  ^emwrfrom 

A  Juryman  must  be  chailenfferl  hprn,.=i"^i^  ■ 
.withdrawn,  except  by  consent^  (?,''"^°'^'  ^'''  «^°'-».  and  cannot  afterwards  be 

Orown  to  cause  any  Jurorir8tel!lr*^H***^'^--TJie  right  of  the 

mformauon  by  a  private  prosecutor  for  ?h.*l.?^  *"^  indictment  or 
tory  libel.    8.8.0.%.  174,  «.  iSs         '''^  '''^  publication  of  a  defaL 

person  accused  of  an  offencrforThich'r«''*'?T''r~^'»«n«^er  a 
twentyortwelveperemptorychallenr*«l\  T^'^  ^  entitled  to 
to  be  tried  by  a  %  cSm^  of  o^^  XauTt'"''  ^^^^^^^  «'««t^ 
language  of  the  deduce  under  aStio^sixhuL^r^'^.  '^'^^^ '» the 
«xTiundred  and  sixty-flve  thrnunZ^  V  '''^^  ''"'^  sixty-four  or 
which  he  is  entitled  shyLe  <SvXd  L  tfeTP^7  challenges  L'  , 
^gfat  to  challenge  one  balf  of  su^rnumV^r  r  "'^'^  ^'^^^  *»>« 
%gh8h  speaking  Jurors,  and  one  half  fZ,       ^"""^  T"""^  t^* 

671.  Prli*Mr«  J«taUw  »ad  ■•«.^__  . 

accused  persons  are  jointly  indictS  aJd  i?  {*•"•■«•• -If  several . 
together,  they  or  any  of  them  maVeifhl  V   .P'^P^sed  to  try  them 
w&ch  case  t4  peiJns  who  s^lJin  X,  Tav°  ^T'"  ^'^^"''°^'««.  *" 

j'i  3  Sleph  Com.,  7  Ed.,  5?5.       "  '       '         ~ " 


^m 


Aj.  Mellor.  4  Jur  w's/^i:: 


^c 


) 


8_ll  1     ' 


'1     I 


^    '       'V 
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challenges  in  the  sape  manner  as  if  he  wet«  intended  to  be  tried 
alone.  -  .  > 

Ava    ordMiu  •  toi-.— Whenever  after  the  proceeding  herein 

cannot  De  had  by  reason  ihereot,  tnen,  ™P°°^^":°^„  ««»n«r  officer 

0?  the  Crown,  tfe  court  may  «;f  ^ff'^^f  "^^^^^ 

forthwith  to  «ammon  such  numl^r^^^^^^^^  ^^ 

by  word  of  mouth. 

to^recting  them  to  stand  by  as  are  herein^eiow  provided  tor  with 
respect  to  thepersonsnamedtn  the  original  panel.  B.8.C|^  17V  ibH 

?on  is  given!  the  Jury  shall  be  permitted  to  separate. 

2   No  formal  adjournment  of  the  Court  shalUereafter  be  required 
and  no  enJ^the^f  in  the  Crown  book  shall  t>e  necessary. 

on  a  trial  for  rn.^-^^^^ore^^t^^^^^^^ 
the  counsel.  df:o^««^«'*^^f';/,?„^°u^^not  arrived  in  the  City,  and  therefore,  the 

Jury  box,  and  another  case  was  proceeded  with.  ( I )  \ 

"  SiSrI.  fh.  Jury,  .nd  try  the  prt»«».  ««»■  (2| 

,-^^stsrtrpffiS«?«K^^^^ 

ftct  of  r«ch  refationship  was  only  a  ground  of  challenge.  (3) 

.  •  1  «,«o  h«  Qiiddfin  illness,  rendered  incapable  of  remaining 

A  prisoner  on  trial  was  fy^^'^^^^^^X'ind  the  prisoner  on  recovering 

at  the  bar,  whereupon  the  Jury  wew  ««^nargea^  ^  ^^^^  ^^^    ^.^^^^^ 

was  tried  before  another  Jury  .  '^p*""' \Vj^Ke  discharged  the  Jury,  and 
became  ill  and  was  earned  out  d^^^^^  8^^^^^  ^„,i     ihe 

ItLet  Kight^bf  put  onViaUgL.  the  proceedings  being,  of  course,  begun 
de  novo.  (5)  "■. 


V 


15;S:;:Ma'MVlicKr.Pi.*pv...Ed.i85. 

3  H.v.Wardle,G.4Mar.647 

4  R  V  Stevenson.  2  Leach,  546. 
{5U.v.8treek.2C.AP.413. 


(1)  R 

v.Oi 

4  Ev  21  Ed. 

(21  H. 

:;     (3  fl. 

v.Pl 

(4)  R. 

V.  6( 

(51  R. 

v.Sc 

|6)R. 

V.  Kd 

(7)R. 

v.Co 

A*i 


f  .v'-vii  ^  'J^K^'^f  f^^^y^'    '^''"'S'*^  "v'^  ^«^J"*   v^  '^iK<^"-'  tT  ~  ^t   1   -fc-  -c  ^      3 


—    '•£»"';"" 


'^.  ._.-,„ ^' 


PETIT  JURY.— PR0CEKDIN08. 


638 

recovery,  and  the  trial  proceeded  in  his  absence  uj^         '"  ""^  ^"""'^  "»'"  his 
4I74;,*  '■«>oi«  amy 


airte  a"rw:ri:.?'r?='''»-'---j»«>™, 


having  been  sworn  Hhall  be  allowed  at  anvTim"T'?:"~''".^"'  ^^^^ 

verdict  the  use  of  dre  and  Ught  when  out  of  rT.  w    ""?  ^"''"«  *'»«'■'• 

^allowed  rea«)nable  refreshment     53V,c  57  «?{  ""'^  '*"'"  *'«>  »>« 

abriSop'lffS1^7pJwer?rTu\Io^^^^^^  **''"  ^''^  shall  alter, 

has  wlen  thin  Act  tikS^ffect  or  anTS^  J'"^  *"^  """"-t  or  Jud^e 
trials  by  Jury,  Jury  procT,  Juriro^r  K^r  'T  1°  ^S'^'^  ^' 
such  power  or  authdrity  is  expresslv  lu^Zi  l  P* '"  ^^^  ^here 
with  thd  provisions  of  this  Act     R%r    I  fn,  ^  ?""  "*  inconsistent 

».o.v>.,  c.  174,  g_  170. 
Where,  in  the  course  of  a  trial  onn  nHh^  r., 
the  Jury  hoi.  and  also  went  out  of.he  Gou  f  whe'reu.ri'h  "',  °**'"'"'"K  ^"'^''  'e" 
and  afresh  one  empanelled  for  the  tfinlnVThf""'®*'"''^  was  discharged 
was  the  only  course'that  could  have  bo;„°a?onte^d'7o"''\"7««  held  that  ffs 
course  of  a  trial  It  was  discovered  that  lh"re  wa.  „„   h«  ■       '  '"•  '^''*"'^  '"  "'^ 
not  on  the  Jury  panel,  and  who  had  by  mTsta^e  hppn  ,f,  •'"'■^  "F'^""  ^ho  was  . 
the  Jury  were  discharged  and  a  ft^sh  JuTv  constitmT?"*** "«  «  Juryman, 
Juryaainn  the  place  ofthe  one  who  had  served  iHmlsffe  (L  '     ""^  """'''^^ 
If  one  of  the  Jury  die  before  the  delivppir  nf  n,„ 
.  will  be  discharged,  and  a  new  Jury  raav  bent-  '''^  remaining  eleven 

^  be  added  to  thl  eleven  and  the  K/ant  ?rie5  bv^"'  °'  "^"^  ^''"'^^V 
may  be  remanded  to  the  next  Assizes.  (4)  So  ^iso  i/nlo  "^^'.u'"  'J*^  ""cessary,  he 
80  111  ihat  he  is  not  able  to  proceed  with  the  trial  ,4  "^  ^^  '"'"'" 

In  case  of  another  Juror  beintr  so  aflrf«H  »«  u      • 

anew;  and  the  prisoner  must  a/ainh^^'elisVhalletrier^  """''  ''  «^°'-" 
^  In  the  course  of  a  trial  for  murder  the  Tupv  «,.=  h-  u 
discovered  that  one  of  them  had  come  fJom  a  L^te  wheJf  tf '^'  "'•'""'^  ''•^"s 
On  the  case  being  resumed,  next  day  beforfl  «„n.h!  r  "^  "'®'^  "^^^  9«»all  pox. 
behalf  of  the  prisoner  that  he  had  atty  Un  mft'  f„"'^'  "^*'  contended  on 
berried  ag,.n;  but  the  objection  -^^o^e^^ZO^Se^^  Tt! 
see  Article  7.8.  post,  as  to  discharging  Jury,  when  they  a.^  unable  to  ^^. 

070*   PM»«e«4lB|pi  wIMM  M>«*faBa      «k 

ings  upon  any  indictment  for  commUtrnT^rvoff^^-;:'^^*  P''**''««<^- 
conviction  or  convictions,  shall  Zl^MlI^^fT^^^^!^^''''^'''''' 
offender  shall,  in  tbaflm  iirtance  hfJ^o  i,  *^**  «  *<>  say:  the 
ofthe  indictment  as  chSx^  thHuL^f.^  P*  "P^'^  ««  °»"«1»  only 
not  guilty,  or  if  theSWe™  a^Tf^J'"*^.' ^"'i  '^  ^^  P'ead« 
on  his  behalf,  the  Jury"  shall  S  Ih^Z^'  in  tL"  fiL*'  'l  '"'^'^ 
inquire  conceniing  such  subsequent  o&Uy;  and  'i^T^^y 

*Ev  ?i  W""^'"^^^'  <^"-"'«  Bench.  July  ,873;  MS.  ;  Arch  Cr  P, 

(2)  B.jcWard.  10  Cox,  573. 

(3)  a  v.  Philips,  II  Cox,  142. 

4)  R.v.  Gould.  3  Bum's  J..  30th  Ed  98 
5;R.v.8calbert.2Leach.6iO  ■ 

7   u    •  S*'*?'^*'  ^-  *  «•  224  ;  4  Taunt  309 
(7)  R.  y.  Conrtdine,  8  L.  N.  307. 
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finds  him  guilty,  or  if,  on  arraignment  he  pleads  guiltjr,  he  shall 
then,  and  not  before,  bo  asked  whether  he  was  so  previously  con 
yicted  as  alleged  in  .the  indictment ;  and  if  he  answers  that  he  was  so 
previously  convicted,  the  Court  may  proceed  to  sentence  him  acconl- 
mgly,  but  if  he  denies  that  he  was  so  previously  convicted,  of  stands 
mute  of  malice,  or  will  not  answer  directly  to  such  question'the.lury 
shall  then  be  charged  to  inquire  concerning  such  previous  conviction 
or  convictions,  and  in  such" case  it  shall  not  be  necessary  to  swear  tho 
Jury  again,  but  the  oath  already  taken  by  them  shall,  for  all  pur 
poses,  68  deemed  to  extend  to  such  last  mentioned  inquiry  :  Provided, 
that  if  upon  the  trial  of  any  person  for  any  such  suDsequent  offence, 
8u6h  person  gives  evidence  of  his  good  character,  the  prosecutor 
may,  in  answer  thereto,  give  evidence  of  the  conviction  of  such 
person  for  the  jJrevious  oflfence  or  offences,  before  such  verdict  of 
guilty  is  returned,  and  the  Jury  shall  inquire  concerning  such 
previous  conviction  or  "convictions  at  ihelsame  time  that  they  inquire 
conce^'ning  such  subsequent  offence.  \ 

See  comments  under  Article  478,  at  pp.  432,  433,\n<«,  as  to  second  olfences, 
in  general.  See  Article  628,  p.  590.  ante,  as  to  matters  to  be  alleged  m  an 
indictment  charging  a  previous  conviction;  and,  see  also  pp.  471.  491,  and  4!)>, 
ante,  for  forms  of  indictment  charging  a  previous  conviction.  See  Article  r.!i4, 
post,  as  to  proof  of  a  previous  conviction.  \ 

677.  AtM«d«a««  of  witB«i«««.— Every  witness  diitly  subpoenaed  to 
attend  and  give  evidence  at  any  criminal  trial  before  any  court  of 
criminal  jurisdiction  shall  be  bound  to  attend  and  remaiA  in  attend- 
ance throughout  the  trial.    RS.C.,  o.  174,  s.  210. 

67S.  canpeiiiair  •!««■«»■««  of  witnMB.— Upon  proof  to  the  8a- 
tisfaction  of  the  judge!,«^  the  service  of  the  subpoena  upon  any  wit- 
ness who  fails  to  afet$)iid  or  reml^n  in  attendance,  or  upon  its  Appear-  ^ 
ing  that  any  witn^ias  jivt  tjhe  preliminary  examination  has  entered  intq 
a  recognizance  to>gmar  ^liifli-the  trit^l,  and  has  failed  so  to  appear,  a«4 
that  the  preaeq%^Jf»uefi:'#itnes8  is  material  to  the  ends  of  justice, 
the  judge  nia.y,^y  iS&,;^^ntl  cause  such  witness  to  be  apprehended 
and  forthwith  b«i).«|ig|w)re  him  to  give  evidence  and'to  answer  for 
his  disregard  of  tli^iil^^i^  j,  and'suoh  witness  may  be  detained  on 
such  warrant  before^a^^to^r  in  the  common  gaol  with  a  view  to 
secure  his  presence  as  a  wiaB|[»,^or,  in  the  discretion  of  the  judge,  he 
may  be  released  on  a  recognlffliSiice,  with  or  without  sureties,  condi- 
tioned for  his  appearance  to  give  evidence  and-  to  answer-  for  his 
default  in  not  attending  or  not  remaining  in  attendance  ;  and  the 
judge  may,  in  a  summary  manner,  examine  into  and  dispose  of  the 
charge  against  such  witness,  who,  if  he  is  found  guilty  thereof,  shall 
be  liable  to  a  fine  not  exceeding  one  hundred  dollars,  or  to  imprison- 
ment, with  or  without  hard  labour,  for  a  term  not  exceeding  ninety 
days,  or  to  both.    R.S:C.,  c.  174,  s.  211.  . 

witness  in  any  criminal  case,  ooghizable  by  indictment  m  any  coiift 
of  criminal  jurisdiction  at  any^rm,  sessions  or  sittings  of  any  court 
in  any  part  of  Canada,  residef  in  any  part  thereof,  not  within  the 
ordinary  jurisdiction  of  Jthe  Cburt  before  which  such  criminal  case  is 


i  /     '       -  tj>  i-'A> 


'sp?fJ^, 


'f  ■ 


"^  ' 


RVIPENCE.  '  p_, 

cognisable,  Buch  court  may  iseuefltrrif^*-     u 

witneee,  in  like  manner  as  if  sSch  ^uL''^'"''P«"a»  directed  to  stuh 

farwdiction  of  the  court  ;an(iScrtun\T  ™''*^*'"*  ^''hin  the 
of  subpoena  the  court  iBeuingthe^^nJSt''^''  not  obey  Huch  writ 
witn«Mfor  contempt  or  oaerwisHr  h3  P"*"'^^  ."«»'»«^  ""^'h 
.appearat  such  d«v«  and  timeskiare  i«  «^«'' «"ch  witness  to 
bemg  made  in  sucK  appeaAnce  .Tay  Su^t I""^'  *"*  "P<>"  •l«''«»lt 
witness  to  be  estreat^  and  theS^rth«l'?'r^"''«°^««  of  ««ch 
recovered  by  process  of  law  in  like  m^L  ^^i**  ^  «"«^  for  and 
resident  within  tte  jurisdiction  iVthecoun  ^IS'jf  iTiTIl^"^ 

•th«.ft«ejid«nce  of  any  V^T Z^^St^:'^:^'r:'^^^^^^~^S^.^n 
lyimita  of  any  gaol,  is  reSod  in^  P^"  '"  ^»»ada,  or 
"^n  anvcase-'tSgnzLlinheiSn  L  •'^H-'^"'  of  criminal 

^  ^-^/ri-nef  i^Vm^rattnStaT^:'^  ^T 
M  of  any  superiorlourt  or  countt^^'.  *"^  '"^«« 
'.euch  term  orsittings  at  which  thL^H  '"*^'  *'«^«'-« 
^^Jired,  make  an  order  ur^ntirJ-^''"*'®  '*^«"«*> 
.r:«^^-  upon  the  sherifl  or  othersEon  l^C"  **'"  K*^'"^  of  the 
prSS5er,;to  deliver  such  prisoner  to^K^i"«^*''«  custody  of  such 
to  receive  him  ;  and  Such  person  shall  at  H.?^^-  T"*'^  '°  '"^^^^  order 
order,  copvey  such  pVisonerTtle  plaL  Lt  Sr'''"^'^ '«  «»^b 
required  to  attend,  (here  to  recefvt  Snd  owluch  f'lS'  P«'*«°"  '« 
to  the  said  court  seems  meet    B.S.c!,  c!  m  a  2i3  ""^^^"^  ^ 

^*  BvldeHce,  under  csmiMi     i 

Whenevet*  it  is, made  to  apnear  at'thT'j^'cf  »^'"«"l  •••••••roii.ir  iu.~ 

the  prisoner  or  defendantfCL  Lttfee^^^^^^^^^^^  "  t  *^  ^-^^^n  or  of, 

court,  or  A  judge  of  a  county  courTwfi     •    •"  •^."?^«  ''^ »  «"P«rio; 
,,    anypersonVo  «  dajigeroLS "ll  ^  wlioT'?^' -^""^'^^'^M 
,    hc«Vd  medical  phitftionerfis  not  liK  ."  *^*  ''P'"'^"  «f«ome 

Illness  is  able  and  willing  to  give  mateSf  ,-n?n  ""7""  ^••«™  '*"^1^ 
,    any  indictable  offence,  or  relatTnltoanv^  information  relating  to 

offience,  such.judge  m^y,  by  oS  un3«r  l^T"  .^^^^^^'^  «f  ""7  «uch 

sionerto  tak,  in  wrid^gTe  8tetS°,tnt  on^*^^^^ 

such  person.  -         °    "    statement  on  oath  or  affirmation  of 

thesamfaTiS^CtSlam^^^^^^  ^"^  Bhall  subscribe 

the  taWng  them>f.  ^^^'TxCt^l}iXT\^^''^^'i?^^'^^^  at 
offence  for  which  any  accused  pSnTaJJ^^.' "^  any  indictable 
to  appear  for  trial  shall  transmit  X  sLme^t^  committed  or  bailed 
tbeproper  officer  of  the  court  at  whiSZor„i*^L'*'''  "^^'t^^O'  to 
tne^  J  and  in  eveiy  other  case  hi  SimS  accused  person  is  to  be 
clerk  of  the  peace  of  the^nty  divfln  ."""^l*  ^'  '""'^  '«  the 
-  taken  the  ^^r  to  such  Sr  offlJI^rK     ^'w^  '"  ^^''^'^  ^e  has 
and  proceeding  of  a  8u^r?SiJrt  of^friJjf*  t^^^^^^  ^^  ^^^''d^ 
<^nnty,  division  or  city,  5nd  guSi  derk  o^Ti?'  J^^^'^t^on  in  such 
fihall  preserve  the  sam^  and  fi°rit  of  «^^,vJ^  ^"^  ^"^  °**'«'-  officer 
court  orofajodge  transmit  thSsameTJj' """^  "I^°  order  of  the 
^urt  where  the  same  shalll^  )^SSd  tn  T^"  V®^""  «^  ^^e 
11.S.C.,  c.  174,  B  220.  required  to  be  used  as  evidence. 
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6S2.  riSt&it^  of  prisoner  »t  eautmlnnUoii  under  coniintoBlon.— 

Whenever  £'  prisoner  in  actual  custody  is  served  with,  or  receives, 
notice  of  an  intention  to  take  the  statement  mentioned  in  the  last 

E receding  section  the  judge  who  has  appointed  the  commissioner  may, 
y  an  order  in  writing,  direct  the  officer  or  other  peroon  having  tlie 
custody  of  the  prisoner  to  convey  him  to  the  place  mentioned  in  the 
said  notice  for  the  purpose  of  being  present  at  the  taking  (if  the 
statement ;  and  such  officer  or  other  person  shall  convey  the  prisoner 
accordingly,  and  the  expenses  of  such  conveyance  shall  be  paid  out 
of  the  funds  applicable  to  the  other  expenses  of  the  prison  from 
which  the  prisoner  has  been  conveyed.    RS.C.,  c.  174,  s.  221. 

6S8«  EYldenee  ont  ofCnniida  niny  be  taken  by  eommtoklon.^  When- 
ever it  is  made  to  appear,  at  the  instance  of  the  Crown,  or  of  the 
prisoner  or  defendant,  to  the  satisfaction  of  the  judge  of  any  superior 
court,  or  the  judge  of  a  county,  court  having  criminal  jurisdiction, 
that  any  person  who  resides  out  of  Canada  is  able  to  give  ma- 
terial information  relating  to  any  indictable  ottence,  for  which  a 
prosecution  is  pending,  or  relating  to  any  person  accused  of  such 
oflFenee,  such  judge  may,  by  order  under  his  hand,  appoint  a  commis- 
sioner or  dommissioners  to  take  the  evidence,  upon  oath,  of  such 
person. 

2.  Until  otherwise  provided  by  rules  of  court  the  practice  and 
procedure  in  connection  with^the  appointment  of  commissioners 
under  this  section,  the  taking  of  depositions  by  such  commissioners. 
and  the  certifying  and  return  thereof,  and  the  use  of  such  depositions 
as  evidence  at  the  trial,  shall  be,  as  nearly  as  practicable,  the  same 
as  those  which  prevail  in  the  respective  courts  in  «)nneotion  with 
the  like  matters  in  civil  causes.    53  V.,  c.  37,  s.  23. 

684.  I'Mea  In  whleh  evidence  of  one  wltneea  mnat  be  |yrroborn<cd. 

No  person  accused  of  an  oflfence  under  any  of  the  hereunder 

mentioned  sections  shall  be  convicted  upon  the  evidence  of  one 
witness,  unless  such  witness  is  corroborated  in  some  material 
particular  by  evidence  implicating  the  accused  : 

(a  )  Treason,  Part  IV.,  section  sixty-fjve  ; 

o  (b.)  Perjury,  Part  3t.,  section  one  hundred  and  forty-six ; 

(c.)  Offences  und*r  Part  XIII.,  sections  one  hundred  and  oighty- 
one  to  one  hundred  and  ninety  inclusive ; 

(d.)  -Procuring  feigfcod  marriage.  Part  XXII.,  section  two  hundred 
and  seventy-seven ;  .'^ 

(e.)  Forgery,  Part  S^XI.,  section  four  hundred  and  twenty-throe. 

689.  Bvldenee  of  ehlld  not  under  onth.— Where,  upon  the  hearing 
ot  trial  of  any  charge  for  carnally  knowing  or  attempting  to  carnally 
know  a  girl  under  fourteen  or  of  any  charge  under  section  two 
hundred  and  fifty-nine  for  indecent  assault,  the  ^rl  in  respect  of 
whom  the  oflfence  is  charged  to  have  been  committed,  or  any  other 
<5hild  of  tender  jpars  who  ia  tenured  as  a  witneas,  does  not,  in  the 
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rSc?:rsS  ''^^I'^^Z^^'  ^•>^"--o  of  a„  oath 
received  though  not  gfven  upon  oatMf '^i,wJr^''^:'-.^««'-«  ^^^  be 
or  justices,  as  the  case  may  be,  such  ^iri  o,  nf?'"'^*'^*''^  ««"rt 
years  is  possessed  of  sufficient  inuSeS^^:^^^^^^  of  teajler 
the  evidence  and  understands  the  ^^'::^S?tS^^^  ^' 

2.  But  no  person  shall  be  liahlf.  f«  i.„  • 

ST/'i?  i^*™^' admitt^  W  virtuo^f  rr^'.'^  of  the  offence, 
behalf  of  the  prosecution,  is  eo^bomted  \  '^'*'""'  ^"^'  g'^«»  on 
evidence  in  support  thereof.  rfS^ngthe  a^cu'seT  '^'"^  "'^^"^^ 

hi^'t^intrit^Spiireirf^;:^^^  -^- «-  -tion.  ia 

he  or  she  had  bceft;^orn^  63T,  c  37,  s  l?'^  '"  "*"  '"'P""*'  ''^  '^ 

Section  4  of  the  Imperial  Act  48  i,  49  Vict    r  an       ,      ■ 
know  a  girl  under  thirteen  years  of  n^P  •  x.„h  ^.'    "^  '"'^''^^  "  «  ft'ony  to  carnniif 
above  Article  685.  allow  n^a   rhf^  '.^ '"=°°'*'"s  a  clause  similar  [oti 
section  has  been  commrerio  be  SxamZi"'' h*''°'"   ''"   ""ence  under  that 
sworn,  upon  the  hearing  of  he  charge  buM./''^^'^"  '^^''^«"c«  without  beini 
the  child  when  the  charge  is  only  one  of  i  '1?»"^^^^      "°.  '"■°''^'°»  'or  e.vamTn  n^ 
the  prisoner  was  indicted  for  un laZlly  a„  ,  '  r ' 'J' "^^^^      •^""' '"  "  '^"^e^S 
of  age,  and  the  child  gave  her  3Lti?h™.''^  ^"°^'"ga  girl  of  six  years 
acquitted  the  prisoner  of  the  charge  of  „n/rAf/l'"'""«  ^*n,and  the  'Cy 
found  him  guilty  of  an  indecent  VsslrWni^.'f^  ""''^"'J  *'"'«">'9  but 
Court  consisting  of  Lord  ColeridKe  C  I    «n^  u     "*^"'"/'"  was  alBrmed  hv  the 
I,  and  Smith,^  J.,  overrulinrihe  defendant',  T'^-'''"''^''''"^-  -»  -  MaUhew 
conviction  for  indecent  assault  could  noih.  "^Je^"""    ">  the  effect  that  Xe 
nothing  in  the  statute  to  make  the  rhiiZ    ^^^  supported  because  there  bein^ 

of  indecent  assault.  admisrbS/tJLti'llc:'sho"urd  h'""""'  "'""  "■>  a  cha^ 
nootherevidencetosupporttheconvIS  (1)  '^e ''ejected  and  there  wfs 


•1 


686.  »«P«»IM»Bof««iek-it_---„      ..  \ 

evidence  Of  a  Sick  poraon  has  bTn  tiki?  ?***"•'•"**"«••— If  the 
viaed  in  section  sifhuSd^  aTd  efJSvre  «  T'"'^^'^"  '^^  P^ 
any  offender  for  any  offence  to  whfS;?"!'  *°^  VP^"  *h«  trial  o^ 
who  made  the  steterient  is  p^v^  to  be  Sad  or  iS ^''  *^^  ^'^'^ 
there  is  no  reasonable  probabilitv  that  «„I   '  '*•!?  ^"^^^  that 

to  attend  at  the  trial  to  give  Sence  .uch  ^fJ'^"  T'"  '^^^^  ^^  «ble 
producUon  of  the  judgla  o«ler  ann'nJ^f  '^^^''T^'**  may,  upon  the 
read  in  evidence,  ei  he?for  ofaLS  hi  ^  '""^  commissioner,  be 
proof  tiereof.--iVthe  same  pur^frTt^  be  siSt'th"'*'''^'^*  '"^^''- 
by  or  before  whom  it  purports  to  hav^  hln^t  .  ^  ^1  commissioner 
t«  the  satisfaction  of  tfie  dKirV  tharrlihi^'?'  *°*^  '^ '' '«  P™ved 
to  take  such  statement  wa^  s^rv«l  '  oTZ  "^^'''r^ /he  intention 
cuter  or  accused)  against  whom  it  K         T"^"  (whether  prose 

and  that  such  peS  or  h^co^nLrJr^^  ^ 

had,  if  he  had  chosen   t^  S  ri«nt    f  m'"" '''^'  «•' might  have 

examining,he  person  who^'ml^rrmrRlC"  l¥l  ;'22T"- 

4S;'iti':Xfhe%?[sir  :}  ?r  r,''f  "-  ^^'-'«  ««  ^t^^ement 
--a^eassu^^ 

(I)  B.  v.  Wenland.  II  L.  N.  147.  ^ ~ 
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the  intention  tg  take  it ;  ( I )  and  such  notice  must  be  in  writing  ;  otherwise  tho 
statenient  cannot,  at  the  trial,  be  read  against  the  prisoner,  although  he  may 
h^ve  been  present  when  it  was  taken  and  had  a  IViH  opportunity  of  cross- 
examination.  (2i 

087.   PopMltlons  taken  »t  prellmlnMry  cnqalry  may  b«  rewl  In 

cvidenee. — If  upon  the  trial  of  any  accused  person  it  Is  proved  upon 
the  oath  or  affirmation  of  any  credible  witness  tjiat  any  person 
whose  deposition  has  been  taken  by  a  justice  in  the  preliminary  or 
other  investigation  of  any  charge  is  d«ad,  or  so  ill  as  not  to  be  able 
to  travel,  or  is  absent  from  Canada,  and  if  it  is  a.l80  proved  that  such 
deposition  was  taken  in  the  presence  of  the  person  accused,  and  that 
he,  his  counsel  or  solicitor,  had  a  full  opportunity  of  cross-examining 
the  witness,  then  if  the  deposition  purports  to  be  signed  by  the 
justice  by  or  before  whom  the  same  purports  to  have  been  taken 
it  shall  be  read  as  evidence  in  the  prosecution  without  further  proof 

\  thereof,  unless  it  is  proved  that  such  deposition  was  not  in  fact  signed 
by  the  justice  purporting  to  have  signed  the  same.    E.S.C.,  c.  174, 

Is.  222. 

This  Article  is  taken  from  section  1 7  ol"  the  Imperial  statute  114  12  Vict.  c.  42. 

It  has  be,en  held  that  the  words,  "  so  ill  as  not  to  be  able  to  travel  "  do  not 
*  mean  that  the  witness's  coming  to  give  evidence  on  the  trial  shall  actually  en- 
*     datiger  his  life,  but  that  he  is  not  reasonably  fit,  from  illness,  to  attend.  (3) 

A  witness  came  to  the  Assize  town,  and  into  Court,  but,  a  short  time  before 
the  trial  commenced,  he  left  the  Court  to  return  to  his  home,  by  the  advice  of  a 
medical  man,  who  deposed  that  in  his  judgment,  it  would  have  been  highly 
dangerous  for  the  witness  to  ^remain.  "While  the  trial  was  going  on  the  witness 
was  on  his  way  home  Channell,  Serj.,  after  consulting  with  Parke,  B.,  heM 
that  the  witness  was  "  so  ill  as  not  be  able  to  travel,"  and  that  his  deposition 
before  the  committing  magistrate  might  be  read  in  evidence.  (4) 

It  is  for  the  presiding  judge  at  the  trial  to  decide,  in  his  discretion,  whether 
the  evidence  that  the  witness  is  too  ill  to  travel  is  sufficient ;  and  such  evidence 
need  not  necessarily  come  from  a  medical  man.  (5) 

Where  it  was  proposed  to  put  in  the  deposition  of  aif  absent  witness  on  tlie 
ground  that  he  was  "  80  ill  as  not  to  be  able  to  travel,"  and  the  evidence  of 
such  inability  was  that  of  a  medical  man,  who  said  that  he  had  last  seen  the 
witness  on  the  Monday  (the  trial  being  on  the  Wednesday  next  following),  and . 
that  he  Was  then  recovering  from  a  severe  attack  of  pain  in  the  bowels  and  was 
too  feverish  then  to  travel,  but,  that  it  was  possible  for  him  to  have  sufficiently 
recovered  by  the  Wednesday  to  have  travelled,  although  he  (the  medical  man) 
would  not  have  advised  it, Blackburn,  J.,  refused  to. admit  the  deposition,  on 
the  ground  that  no  one  had  seen  the  witness  for  48  hours,  and  that  he  might 
have  become  sufficiently  recovered  in  that  period.  (6) 

Unless  there  is  actual  illness,  old  age  and  nervousness  and  inability  to 
stand  a  cross-examination  are  not  enough  foundation  for  tho  reading  of  the  de- 
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II)  R  v  Quigley,  L.  T..  N.  8,  211,  Mellorand  Lush,  JJ. 
(2    R.  v.  Shurmer.  t7  Q.  B  D.  323 ;  55  L.  J.  (M.  C.)  153. 
(3)  R.  V.  Biley,  3  C.  A  K.  116  ;  R.  v.  Cockbum,  Dears.  4  B.  203 
(M.  C.)  136 
(4 1  R.  v.  Wicker,  18  Jur.  252. 

(5)  R.  V.  Stephenson.  L.  4  G.  165  ;  31  L.  J.  (M.  C),  147. 

(6)  H.  v.  Bull.  12  Cox,  31.  , 
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.       EVIDENCE.  ^,  gj, 

l«=%eenif>  to  have  been  considered  doubtful  in  r     , 
from  recent  childbirth  is  an  illness  wUWn  &  "  i"^'''"^'  ^°^  ^^'^  indisnpsition 
case,  Wi^les.  J.,  said,  "  It  must  not  i/e  si"  . 'rf^hn?'."^^  °'^^''«  ^'atute.    Jn  one 
been  delivered  nine  days  ago  constitutes'^RTm    ^'  '^'^  '"'^l  «f  a  woman  haviw 
statute  :  but  we  have  it  in  evidence  th«f«h«      '"1'?  *''*''"  Ihe  meaning  of   hf 
wopld  tend  to  produce  «  mS  sti  of  ulT'.  "''^"'"'^  of  a  deSS  cWld  whS 
may  be  read."  (3,    1„  another  casXsameH„L"'  '}'''^''^^  her  depoIiS 
tion  of  a  woman  who  iad  been  recently  rnnn"'^  •'"''««  rejected  the  depM" 
appeared  to  be  very  feetfe  and  not  abl!  /n  .n    "'  "^1'  ""d.  who  it  was  swnm 
^reported  to  have  Lid.  in  that  case  tLir.mnl'''/ ^^^'^«*  HisLrdshTpis 
ordinary  slate,  and  not  such  an  illness  afi«  .i  .  ''  '^"""  conflnement  was  an 
H»t  Crowder.  J.,  agreed  with  him  "^  "'  "  '^""'^"Plated  by  the  statutj"  and 

It  has  been  held  that  there  mnv  h«»;n/,;^^.    • 

*h'"ght  bring  th»  ^se  ^ftt'The  SrT'  '■'  ""^  '"^"^  of  pregnancy 
allowed  the, deposition  of  a  married  wnm„„,^  ^°''  '"stance,  tframwell  R 
husband  that  sKe  was  ^abrtT'attrd  "althou'.h"'H*^  °"  "'^  evide^Jof  her 
faradvanced  she  was,  and  although  headmittert^L^  T"  ""«*"«  '"  ^ay  how 
attending  to  her  household  duties  Is  usull^nd  h«H  '^^  "^"^  "'^o"'  the  house 
i.H  ."JirT- '"'''  ^"'^  °°'  *'^°  conflned  totd  Kr'"'^  ^'^'""■«st  for  h"m 
^  jhad  suffered  in  consequence  of  h.ving  been^dJTven  t'the  iSfow  "T  ^"^ 
Where,  however,  it  was  nronosert  tn  nn»  ,„  ,u    j  "" '  ' 

on  the  ground  of  pl^gnanc?  Cbeiffno  Shf  P'^f"'""  o^a  married  woman 
matter  had  been  much  considered  by  the  iud.es  /ni'llf'''  **«"°'-'  '^-  said  the 
B«nch  was  that  inability  to  travel  ari^inJ  r.n  '  ^"^  ""^  general  opin  on  of  th« 
an  Ulnes|^as  was  contei^plated  by  the  stafutlTe,  '"■"'""""^  «'"«"  was  not°suS 
It  has,  however,  been  since  decided  that  nmirno 

'  Th  n  v'*'"**''^''"  '''l°«««  "nabL  to^Lv'Tlln/fl);  m"^  ^«  i  source  of  such 
11-and  12  Vic,  c.  42,  sec  17   In  thn  pii«  ;„     l"  ,.  •""  '"°«ss  within  the  statute 

■  ovidence^as  tendered  as  to  theVondtrn  oVS^^ 
hft  d  by  the  Court  of  Criminal  -Appeal  to  have  hin    ?\'^''°^«  "deposition  was 

only  evidence  as  to  her  condition  was  gvenbvh^h-'"'^i^  '"^"""^'''  '*°«*  "'e 
resided  with  hi^wife  at  a  place  l§  miles  distant  frni^n'"'"?  *'"»  P^^'^'i  that  he 
when  he  left  her  on  that  morning  she  waffnl^"?"  "'^  P'*<=e  of  trial,  and  that 
siderable  difflcuJly.  that  she  was^  then  Tying  dfwn  ^nd"TH*K*'''"'  without  con- 
greater  part  of  tfcepast  week,  though  able  oLtZfn.''r'""*  *'««°  ««  during  the 
He  nirther  statal  that  his  wife  thought  hi*!  ^n'^"'^  *  '^'^'  minutes  at  interraC 
vmt.^mUJdX.he  ^Howin^^S;  S  Z^^£^^^   . 

take  place  at  any  momen?.  Lt  thaTC  coSfd  ^fT  ""* ."«''  <=o°flnement  LSht 
w^?^  f™"?  anvonlinary  "L  of  conflnement  S'nV'"''  r^"""  *=*««  ^iffel^d^rn 
with  Lush,  J.,  admitted  hi- deposition  (8)  '  ^^  ''"^'"  consulting 


(I)  a.  v. 

I?  R.  V. 
(3|  R.  V, 
(»J  R.  V. 
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(8)  R.  V. 
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Fairell. L.  H.,  2  (FC. H..  II6  ;  43  L  J   m  r  .  oi 

w?.f  J**?*™"  Cox.  181.  Lush,  J       ■'   ^*'-C-'  »*• 
Wilton.  I  p.  4  y.  309 

Walker,  I  P.  4  F.  S34. 
Croucher,  3  F,  4  F.  285. 

.^Parker^j^A.hwortb.YorJc  Summer  Assizes.  1862,  MS. ;  and  see  R 

y«"'n«».  3  Q.  B.  b.  '426;  47  L.  J  (M  C>  \m 
Goodfellow.  44  Cox.  326. "  '       ''  '"*'■ 
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On  a  trial  for  uttering  forged  notes  it  was. proved  that, a  illness,— who  had 
lived  at  one  lime  with  the  prisoner  as  his  wife,— had  left  her  lodgings  aqd  fiail 
gjnce  been  heard  from  (several  .pionth^  ago),  in  the  Upited  States.  Upon  this 
proof,  the  witn^ess's  deposition,  talien  at  the  prelimlbary  examination  before  the 
magistrate,  was  read  at  the  trial .  and,  upon  a  case  reserved,  it  was  held' that 
the  admission  of  the  deposition  being  In  the  discretion  of  the  presiding  judge 
it  was  not  improperly  received.  ( I )  ^  ;        .  ■ 

Where  a  witness  is  so  ill  as  not  to  be  able  to  traveF,  the  juda^may,  if  he 
thinks  lit,  postpone  the  trial,  instead  of  allowing  the  deposition  to  be  read.  (2) 

OSS*  D«iNMltloiis  immj  tf  nacdon  tMnlforolber  dflteneca. — Depo- 
Bitiona  taken  in  the  preliminary  or  other  inve.stigation  of  aiiy  cha;*ge 
against  any  person  may  be  r^ad  as  evidence  ip  the  prosecution.of 
such  person  for  any  other  oftence,  upon  the  like  proof  and  in  the 
same  manner,  in  ull  i-eepects,  as  they  may,  according  to  law,  be  read 
in  the  prosecution  of  the  offence  with  which  sucfi  person  was  charged 
when  such  depositions  were  taken.    E.S.C.,  c.  i74,  s.  ^24. 

OS9«  EvldeBc*  or  •eenscd's   sUitcmeDt   before   ttt*  Jostlee. — :Tlie 

statement  made  by  the  accused  person  before  the  justice  may,   if 
nect'Bsary,  upon  the  trial  of  such  person,  be  given  in  evidence  against 
him  withoiit  further  proof  thereof,  unless  it  is  provetl  that  the  justice  . 
purporting  to  have  signtd  the  same  did  not  in  fact  sign  the  same. 
R.S.C.,  c.  .114,  s.  223.  .-    * 

As  tojhe  necessity  of  confessions  made  by  a  prisoner  heirtg  free  and  voluntaiy, 
"see  comments  and  authorities  under  Article  592,  at  pp.  555-560,  ante. 

OtIO*  Admlaslon  may  be  *»h*^  •»  *r*al. — Any  accused  person  od 
his  trial  for  any  mdictable  offence,  or  his  counsel  or  solicitor,  may 
adnait  any  fact  alleged  against  the  acciised  so  as  to  dispense  with 
proof  thereof.  . 

001«  Cer«lllci»*eor<rt»lat  wtalehpci:far7  waseomniittcdr — A  certi- 
ficate containing  the  substance  and  effect  only,  omitting  the  formal 
part,  of  the  indictment  and  trial  for  any  offence,  purporting  to  be 
signed  by  the  clerk  of  the  court  or  other  officer  having  the  custody 
of  the  records  of  the  court  whereat  the  indictment  was  tried,  or 
among  which  such  indictment  has  been  filed,  of  by  the  deputy  of  such 
clerk  or  other  officer,  shall,  upon  the  trial  of  an  indictment  for 
perjury  or  subornation  of  perjury,  be  sufficient  evidence  of  the  trial 
of  such  indictment  without  proof  of  the  signature  or  official  character 
of  the  person  appearing  to  nave  signed  the  same.  B.S.C.,  c.  174,8. 225. 

OttS*  Evldeiieeoreol«bela*faUeoreoaHterrel«. — ^Vhen  upon  the 
trial  of  any  person,  it  becomes  necessary  to  prove  that  any  coin 
produced  in  evidence  against  such  person  is  false  or  counterfeit,  it 
shall  not  be  necessary  to  prove  the  s{ime  to  be  false  and  counterfeit 
by  the  evidence  of  any  moneyer  or  other  officer  of  Her  Majesty's 
Mint,  or  other  person  employed  in  producing  the  lawful  coin  in  Her 
Majesty's  dominions  or  elsewhere,  whether  Uie  ooin  counterfeited  is 

(1)  R.V.Nelson,  I  0.  H.  500. 

(2)  R.  V.  Tsit,  2  F.  4  P.  353,  p^  Grompton,  J.  > 
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current  coin,  or  the  coin  of        r  '     ' 

'  current  in  n„na«la,  but  it  8lia7be'i"P""''®'  ^^^^  "■■  country  not 

698.  KvMetM  on  »«»«---,«'     ,  s*^  *      ■ 

where,  how,  of  whom  fr  by  what  ml"'"-  ^"'^^^^b^  or  indiK  ' 
value  may  be  obtained  or  hTd  or  L^  "^.  ^"^  <^o«nterfbit  tXaf' 
•device  to  defnmd  the  pu£  ^  ^1?^ '"'"^  any  Himilar  «S "  m 
fraudHlentc^'.^cter  of  fnJ'sZl  or^eZ'  ■^"'"  -■■^^--  oTth" 

substance  and  vffKct^lw"omi^^^J^"^u''7^  certificate  containfn^  fh 
indictment  .nd  ^nvSjnrS  "fudi^tlr^P"^'^  «f  any  pSoSs' 
summary  conviction,  purporS^?"^^'^  ^"^"<^«'  <>»•  a  copy  of anv 
•    Sr^^'^'^r'^^^^^hSyfn^tEu^^^^^^^ 
before  which  the  ottender  wi  Sft  .L      ^/'^^"^'^  «*' the  Cour^ 

offi.ce^  shall, -upota  proof  of  the"den?itvof  t,-'^*'^"'^  ''^^"^h  clerk  or 
be  eufflcient4videnpe  of  w.««i.  "   .^ ^'  *"«  person  of  tho  nH-J  i 

tureor  official  iharcieroflrn ''''''''''  ^'"'«»t  P-'oof  of  til?!  l"'" 
'      -me.    B.S.a,  c.  mH^S"""  '^"^''"  ^P^^-"'"^  to  .ha^e  ^ign^j'tho 

6tt5.  Proof  of  eoBvlctlon  iii 

conviction,  Mth«aiZoS-ff^t  "°™''  '"' "«««  evidZo  nf  l" 

a^ain^such  person  ^n  -  ""^  P'"°^''l^«  """  "o  evidence  so  Livn"'^'',,™''^  '«"" 

proved  by  admission  ^i;^,^^  ?i^'  ""^  shch  instruffiW^y  i 
.i.a.».tt'Ts,g,°'YH'r^2"  ""™  '■»<'  iS.^Si.': 

^'irf  J  witb^rmVr"3:VoVaW  *"«'  of  «ny  woW 

t^  governel  by  such  ^nd  xho  ligj!!^^  ^^  ag:!.'^!'  ^^^^^  '-"^' 

^i;        ;_;:^-_Liuuu  *«-**^t«iceTind  presumption 


^(^ 


iki^     Hkinr    L        i   -> 


^j-'     '^*wi  «-4 


-gsiwxn  s»sf  '-^i  V^. 


^r«-'   f^^*^^^  A   >f*<*f  ^"^^  E?!^;"^*-^^  ■ti^*.'*™»  J^^f^tf^^  ^9  ^!f^\^-S^^^  -»■'   ^'-^^ 
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as  are  by  law  used  an 
trials  for  murder.    RS 

ofadispuied  w*|ng  wi 
the  ofteirt  to  be  JiJfiuine 
and  sue 
'^%  -may 
or 


%^ 


witness  sh 
Wee  of  bad' 


V  ii 


t^  JaJli#^fi^»'*  respect  to  other 

i«. — Comparison 

le  satisftiction  of 

ii^ll^  t^gpSade  by  witnesses ; 

Jenoe  of  witq<sSlespecting  the  same 

I  ^nd  Jury  as  evidence  of  the  genuine- 

yiting  in  disput*.    R.S.0^'  <j.  174,  s.  233. 

1  ,iL  ..    ^  **'ii*t-j^y.  pifpducing  a 

.CredR  by  general  avid- 
ly iC^UM  opinion  of  the  court, 
usify^l^h  by  other  evidence, 
-th(»  ,#tnes8  made  at  other 


.__Jto  im 
ifSrtife 

ttiayi'fiBOve 


m 


»-4i 


'■/f'H 


l^-i 


•Iv 


» 

/ 


proves  adversiB, 

%ime^  a  statoment%c6)MJflt|tt^th bis pifebent'testimony ;  but. 

'^  such  last  mentioned  ptdrfcan  be  giveri  the  circumstances  of  the  ^p 
Tjosed  statement,  Bufftcient  to  desirfnate  the  particular  occasion,  shall 
-be  mentioned  to  tbe  witpess,  and  he  shall  be  asked  whether  or  not 
he  did  make  such  stkfimeiit.    B.8.C..  o.  174,  s.  234, 

The  word  "  adierse"  Wijttiis  Article  means  "  hostile,"  a^d  not  merejy  "  un- 
favorable ".<!)  "^I^ 

Where  on  a  trial  for  Mi$,  a  witness  for  the  prosecution,— to  whom  the  pro- 
secutHxVd  thortlyafte?^cbmmis^^^^  of  the  alleged  offenCe,  made  a  com- 
Scation-b°lng  asked  (f  cross^xamination  as  to  the  particulars  of  such 
■fnSnicalion  Rave  an  a^wer  different  from  that  which  the  prosecutmg 
rrn^TwasTnstructed  was  tM  truth,  it  wa?  held  by  Day.  J.,  (after  consultmg 
Cave  J  Mhat  he  P  osecutinT«ounsel  had  the  right,  on  reexamination  to  ask 
the  witness  under  28  &  29  Vict.  c.  18,  sec.  3  (which  is  to  the  same  effect  as  the 
abo^eTlicle  599i.  whether  ihe  had  not  at  another  time  made  a  statement  in- 
consistent  wUhh^r  present  teVony  to  a  person  named  a«d  also  to  cal  such 
nerson  to  Kive  6vidence  of  the  statement  so  made  to  him.  (2)  In  that  case  tne 
Sner^  counsel  objected  that  there  was  nothieg  in  the  character  of  he  wiU 
Serrsh5wth^t  she  was  hostile,  and"  the  report  does  not  sUte  whether  the 
learned  judges  cojisidered  her  to  be  so. 

TOO.  Bvl««««e  of  former  wrltl*.  mtmtmm^tm  h,  ,rt»««...  — Upon 

any  trial  a  witness  may  be  cross-examined  as  to  previous  statements 
made  bv  him  in  writing,  or  reduced  to  writing,  relative  to  the 
subject-matter  of  the  ca^e,  without  weh  writing  being  shown  to 
Mm-  but  if  it  is  intended  to  contradict  the  witness  by  the  writing 
his  attention  must,  before  such  contradictory  proof  can  be  given,  be 
called  to  those  parts  of  the  writing  which  are  to  be  used  for  the 
purpose  of  so  contradifcting  him  ;  and  the  judge,  at  any  time  during 
theS,  may  require  the  production  of  the  wnting  for  his  inspec- 
tion arid  he  Wiy  thereupon  make  such  Use  of  it  forthe  purpo«)8  of 
".     ' .  .  .      'TT"'  .u:_i-_  «*  .     Provided  tha<  a  dejwsition  ot^i 

.6  been  taken  before  a  justice   oi^e 
,and  to  be  signed  by  the  witnetia  abdMe 

. i..^^A     A..^.v.     I-Wo     niiai-A/fv    nf  iltA  prOpeT 


T' 


the    trial  as  ho  tbint 
witness,  purporting 
investigation  of  the^i 
jOBtice,  returned  to j 

(I)  Grenough 
(2)R.  v.Litt" 


M       > 


■pduoed  from  th'e  custody  of 
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"  wSeV'E.sfe.njrs^^a?"'^'^"''  ^°  '-«  »-"  signed  by  the 

This  Article  is  a  re-enactment  of  spr-  '>i .  r  c^r^        •-;,        ; 
takeivjM  sec.  5  of  tl?fe  Imperial  statute  28  nmrbuvi' ''°^.  i'"''^- °'"'K''»'''l-y 
passiSfWhat  Act  the  rtile  Tas  that  if  a  previous  sUt.^^P 't"-  p'^"    •'*^'°''*'  ""• 

'  in  writing,  it  was  irregular  to  question  him ^a  in  .1         ^"'  of  a  witness  were 
producing,  it,  apd,  aftfr  askinrS'V  t"we%'"h  ^hTnT"^  ^"'"'""^  "''*' 

evidence;  so  that  a  witness  could  not  be  alke^  wLfhil^,,*''' !!.'^'  P""'"8  ''  "'" 
a  particular  fact  before  the  Magistrate  wUh^t^rt^i''''  ■''^  ?!"  ^''^  "°'  ^'"^e 
havereadtohimhisdepositioi^ri  iandTn  £o  p1-  ''°'^''?«  ''™  '°  '"««*'  '"• 
croswixamination,  a  witness  coild  no?be  asked^irT  VT  "  "^"^  ''^'^ ''""  ''^ 
or  other  writing  to  the  effect  of  so  and  so^fut  h«.h^  ever  written  ^  letter 
shewn  the  letter  or  writing,  and  tLn"?  he  JdmiitnH  n,T'V"''^ ''^^^^ 

,  been  put  in  evidence  ;  or  that  a  Portion  of  thphfT,  "  '?''^  •"'-  '^  ™"st  have, 
shewn  to  him  and  he  could  hen  have  beeS  ifkld  f;j^""°«  <=?»'d  have  been 
not  admit  it  he  could  not  be  cross-examinPrt  «n^  .  ^^  ^^°^^  '^'  ^"'  '^  he  did 
admitted  it  to  be  his  Jet Lror  writSS^Tould'^nn.' t'^^K'"''  '  ^'''^  ^"^"^  '^  ''e 
whether  such  and  such  statenTents  wer/containpH  ^»  ^^f""  questioned  as  to 
must  Urst  have  been  put  in  evidence.TI)  "*"*  '"  "•  ''"'  'he  entire  letter  ■ 

,  ^^T'^X^nl^^Ztl^TTZltc^^^^^  ^-t  tests  by  which 

•  6  of  28  and  29  Vic.  c   18  ;  so  that  how  a  wf.nl  =    '  '  l^  "^"^  a'-rogated  by  sec. 

,    as  to  his  statement^  before  the'SagistTite  o   as  t„'^n-v*'fv'"°''^"'''"""«^  ^''^er 

made  by  him  in  writing.  withoulX  deLiiinn  J?^  ''"'?'^  previous  statement 

him;  orthecrossexaminZ  counsd  2v     r  h«  .i    u^?  '"^  *""'^8  ^''^W"  to 

depdsiUon  in  his  hand  for  the  tTrZe  Sn^Lv!.  ^'"'''  'l''  P"'  '''«  witness's 

reading  it  as  part  of  the  evideS^-thp  .rntt!^'"'"'"^'  h.m  upon  it,  without 

will  be'boundTy  the  arfswer  of^wSess  S^tZ^H  '^'^  ^"^-  ">'  '«''«'• 

,    =£.;run^iiV— .-^--"^^  ^e^  ^ 

magistrates,  he  was  cro98^xSed?nfL     "'''''  *'*™'.t  that,  when  before  the    * 
cro8S.«xaminatjonT8norrt^S  Sth    £  ,fp"n°,v'''  """l  "  "PP^^"^  ^^'  «"«h 
even  before  the  enactment  abovrSemioneTre  resiinLrh' ?k''  "'  ""^'"' 
counsel  as  to  the  answers  he  gave  (5)  questioned  by  the  prisoners 

wrui^dTw^f/lim'^sToTrea?^^^^^  '^'^  -«-trale,  although 

h^the  Magistral.  th;:^SraJr;£  Sght'^n  TfoTt^e ^8^  Ji^l 
iriiing.'lY'  "™'^'*'"'"«^  ''^  '°  ^"'^h  «^t«-«"t.  without  proaScfng'the 

MaSmraS  'c^s's^^xlSS  Tfh^  •'^-  ^"''™  ""^  «''«'«'"«'^  ^«f«-  'he     ' 
made  by  the  Magistrates  cna„/,{^^  L'^.T^L'-  "'i?"'«"  t''«'"«°^  ^^-^  'l"ly 
depositions.    tZ  Xel.^s  at^nHpH  tS  '^"'  ■'"  '"V""=«  '»  *•"  '=°P*e'l  »»  draft 


)  ft.  V.  Taylor,  8  C.  4  R  726 
(6)  B.  V.  GrifflUis,  9  C.  ,  ll^l  L'j^S'.:  ^vUL^.'^l-M  .  ».H  ,«,. 
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Dreseiit  The  depositions  thus  written  were  sent  back  to  the  Magistrate;  atid 
I'he  witnesses  in  the  presence  of  the  prisoner,  alter  being  resworn  and  alter 
•heurinK  the  depositions  read  over  to  them  and  Hill  opportunity  for  cross- 
examWat  on  being  given  to  the  prisoner,  signed  them  At  the  trial,  a  material 
que"  on  was  put  to  one  of  the  witnesses  as  to  something  which  he  had  said  to 
T.  in  answer  to  one  of  the  questions  so  put  to  him  by  T.  It^^s  »>fld  tha  such 
answer  formed  rto  part  of  the  depositions  but  was  wholly  independent  of  them, . 
Ind  therXe  that  the  question  might  be  asked  without  pultmg  m  the 
depositions.  ( ' )      ^ 

So.  also,  a  witness  may  be"cro88^xamined  as  to  his  sWtemont  before  the 
Grand  Jury  in  the  same  case.  (2) 

If  a,witness,  when  exl^ined  inchief  as  to  the  occurrence  of  a  fact, answer 
that  i^e  doefnot  remember  it,  the  counsel  on  the  opposite  side  cannot  g^o 
evideke  of  a  former  declaration  by  the  witness  of  the  fact  havmg-  occurred 
3  he  have  in  cross^xamination  questioned  the  w  tness  as  to  such  a 
deSton-  for  the  fact  may  have  occurred  and  the  w^n^ss  have  formerly 
decS  his  knowledge  of  it,  and  yet  he  may  not  recollect  it  at  the  time  of  his  ^ 

examination.  (3) 

As  a  general  rule  a  witness  cannot  be  cross-examined  as  to  any  distinct 
collateral  fact  not  relevant  to  the  matter  fn  issue,  for  the  purpose  of  disproving 
^e  trath  of  the  expected  answer  by  other  witnesses  Jn  order  to  discredit  the 
whole  of  bis  testimony.  i4| 

As  to  varialionS-Uween  a  witness's,  deposition  and  his  evidence  at  the  trial 
Gockburn  C  J  .  recently  said  that  he  did  not  attach  much  Importance  to  he 
aSance  i,e  w^n  what  a  witness  said  at  the  trial  and  what  he  was  reported 
?n  WsTepos itioTto  have  said  before  the  Magistrate  He  knew  from  his  own 
^xjiry^XTdifficult  it  was  to  take  down  a  witness  s^e^^^^^^^^ 
exnressed  himself  in  a  long  sentence,  the  magisfate  s  clerk  struck  out  a  purti- 
Kword  Tncrwrjh  that  omission  it  went  down  on  the  notes  and  was  not  the 
.    Sle  sentence     '?he  whole  meaning  of  the  sentence  which  the  w.ness  had 

uUeVed  might  thereby  be  entirely  altered.  Too  ,^f  ^  '"P^^'^f^'^stant  i 
therefore  to  be  altached  to  such  variations,  and  if  there  was  a  substanii.i 
agSeAt  between  the  evidence  at  the  preliminary  enquiry  and  that  adduced 
at  the  trial  that  was  suflicient.  (.i) 

701.  i»i:o.f  .f  ro»««HUc^rT  .tetcBient.  by  wtiii....— If  a  witness, 
upon  croes-^amiimtion  as  ^\  former  statement  made  by  htm  rela 
live  to  th^  subject-matter  of  the  case  and  mconsistenir  with  his 
present  testlraony,  does  not  distinctly  admit  that  he  did  make  such 
Ltement,  Loof  may  be  giveu  that  he  did  in  fact  make  it ;  but  before 
such  proof  can  be  given  the  circumstances  of  the  supposed  state 
■  ment,  sufficient  to  Hesignate  the  particular  occasion,  shall  be  men- 
tioned to  the  witness  and  he  shall  be  asked  whether  or  not  he  did 
make  such  statement     R.S.O.,  c.  174,  8.-236. 

'  708.  EvldMic*  of  »pl««eb«lB»««©"i"«»«  »••■•«»>«  t*"*.  7"  ^Vhen 

any  cai-ds,  dice,  balls,  counters,  tables  or  other  instruments  of  gaming 
uJd  in  playing  any  unlawfiil  game  ai-e  found  in  any  house  room  jr 
place  su^p^ted  to  be  used  asla  common  gaming-house,  and  entered 
under  a  warrant  or  order  isst^ed  under  this  Act,  or  about  the  person 


^ 


( 1 1  R  v.  Christopher.  I  Den  hi6 ;  2  C.  A  K,  994,  995 

(2)  H.  v  Gibson,  C.  ^  Mar  672 

(3)  The  Queen's  case  2  Brod.  &  B.  V^. 

(4,  Spencely  v  De  Willott,  7  East,  108.    -V 
^.i)'R  V.  Wainwright,  13  Cox.  171,  173.      \      ^ 
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of  anjr  of  those  who  are  foun<l  therein  \t  «.k„ii  u    N~ 
on  iho  trial  o.  a  prosebution  "ndeTsiut  "  .^f' '"f -^^  ^^•^«"««' 
«ii?A<.  that  such  Jfouse,  room  or  placets  Z,i        ^""^'"^'^  """^  «'»«'y- 
houfle,  and  that  the  pmons  found  t  tit  "  cpmmon  gaming- 

tables or  instrume^  T/aSir  ar^   fn   T  *' ^'^'^'^  ^'^^'■^  «"^^ 
.  although  no  play  was  actualfy^oL  on  .^tf  «  ""'"'  ■^''^y''^  '^^^'^ 

Shall  be  «nm5/««^evide„ce  ina^prc^^"  fo^r'"*  "»— -" 
gaming-louse  under  section  one  AuS^^l^.^^P'"^"  common 
that  a^house.  ixK>m  or  placrisTsed^fcoTmT'^""^*'  f'^^  Act 

or^pUM^'^^.^tTy ';^^^^^^^^^      tm  T'  ^V"^«^  ^^  »>--  -- 
entering  tho  same  o^-  arl?  ^aJ^rlhereS  .^Jr^'^'*'""*^  «^  ^^^^^^  in 

(M  if  any  such  house,  room  or  place  is  fonn-H  a*^  a 
With  any  means  or  contrivance  forunUwfar"  amW    O'-provided 
means  or  contrivance  for  concealinr^r^  •  ^^  "§'  ""^"^^^^  ^ny 
instrumente  of  gaming.    bS^T^^I^T   %  ^''""^^"^  ''"^ 

■  ^--  «■■,;  - 

By  the  wording  of  these'  Articles   70>  anri  7m    ^k  ,  «^m,.. 

For  iqstancd,  Article  Wl  provides  that  on  itf/^ni  i  ^/"^  '"  *  ^''"''n^  house. 
Article  198,  the  fact  of  cards  or  other  VmiJj''"!,"^  f  prosecution  under 
suspected  gaming  house  when  entered  unL  f  .S  w°''  ^"l»  ^"""'^  '«  « 
/owe  evidence  that  it  is  a  gaminR  house  It  th»nh^  ^'"™°'  ^'>''"  •»«  P"ma 
the  same  fact  shall  be  pnL  E  evTdancl  «^'  '^r.^™'"'  «"««  "^  l»  «»yth^ 
house  were  playing  IheTei^aS  there?ore  alth^uA  t.^P^IS?.  '"''""'l  '"  «"ch 
raenlioned,  it  may.  with  good  reakon  be  contenHh^/  '"'^  ''^ '"  "<"  «pr««ty 
are  mcluded.  b/necos^ry  implTcaiion    a„TSi    nLr*^"''""' '''«™^  - 

persons  prosecuted  under  Article  199  for  ZS' nTn\°  ■''"™'n«'-y  trial  of 
gaming  house,  the  fact  of  such  persons  bein*^  fn  .n^H  •     """""^  °°  "  P'^y  *«»  » 

ence  that  they  were  playing  .in  such  house.  I  lESf^  *^ 

With  regard  to  warrants  to  search  houses  su«r«,nioH  'J  r?*^ " 
houses,  etc ,  Article  575  provides  that^nrh  «  ,1^  JT*^  ^^'"^^  common  gaming 
cW-cow/aA/«orde-u,/SKnS/«ofanvr''T  """^  *»«  '»«»«''  t°  the 
and  5,  it  deflnes  thefxp^eS^Srconst^Sfp  "?,?' '."'S''  =  l"**  ^^  "'«'»««  ♦ 
«/(/  marshal  or  other  head  of  the  »o/^rf /^ri  „??""''"•?'"« '''^'''^•«/'''/'Po«ce. 
the  expression  -  debniylwer!Lnst/bln  -  /^r'>  h""^'"'^'  '"«"» <"•  m^e,  and 
etc.,  ofany  c»/y,  tmnVpl^T  "^      ' mclud.ngthe rfep«<y  chikofpoli,^, 

cttairSlaffa^'ltS?^^^^^^ 

terms  of  Article  575,  .^^^^^^  ^^Tl  ^or'LTeSbrr^^?!?-  S^- 
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^'ich  constable  ^p  deputy  high  constable  of  the  district  of  Montreal,  (who  seems 
J^temSl  head  or  chief  bailiir  or  the  Criminal  (Jpurts  thai,  a  i)6lice  ofncer) 
SJ.b?any  other  constable  or  officer  unconnected  Jth  ?"«»  °°' "^"iKe?"'^. 
position  or  head  or  depuly  head  of  the  police  force  of  a  c.ty  town  or  the  head  o. 
deputy  head  of  a  provincial  or  county  police  force. 

But  oMere,  Appose  A  constable  or,  other'  peace  officer  not  occupying  the 
noMUon'of  AeiJ  or  depirttf  head  of  i  police  force,  were  to  receive  and  act 
unorsuch  a  Xrant  and  to  And.  on  entering  the  suspected  premises.  ^.  number 
TiSiSSumentS  and  some  persons .  engaged  there  tn  playing  would 
^WliK  liRbt.  (independliutly  of  any  warrant),  to  apprehend  sucl. 
^iiisS  Oerlhe  aSM^itv  of  clause  3  of  Article  552,  ante,  which  provides 
tK^T«rcI^FicEBmay  arrest,  wilhoul  warrant,  any  one  whom  lie  finds 
commK  an  offence  against  this  Act  ?  Or,  would  the  fact  of  such  constable, 
or^beofflwr  not  being  the  proper  officer  authorized  b^^rticle  575,  to  receive 
ariHct  uSa  waSto  ^rch  a  suspected  gaming  Wouse  debar  him  from 
making  any  vaiW  arrest  of  persons  f«.nd  in  the  premises  entered  by  h.m  by 
virtue  of  such  a  warrtHat-  .        ,  »  ' 

A  case  somewhat  iu  point  has  just  arisen,  in  the  city  °f  Montreal.  ^  the 
14th  October  I89J.  a  warrant  was  issiied,  under  Article  575),  ty  Police  Magis- 
trate Dugas  to  Ue>ty  High  Constable  Bissonnette '»  ^^^'''h  X^^j.^'Sam 
he  kont  bv  one  Maloney  as  a  common  gaming  house.  Uri^r  tnis  warrant 
mssonnette  wUh  the  assistance  of  several  other  officers  enter^  the  premises 
?Tfoundthereiri  a  number  of  gaming  instrumenta  consisting  6f  cards,  dice. 

'-  f^Sllscountere  roulette  tables,  card  cutters  or  njiarkers,  etc.,  and  live  or  six 
5^SnssS?S^t  a  gaming  table.  The  officers  i^ized  and  carried  avay  tho 
MKirtrmnents  together  with  several  thousand  dollars  in  cash  and  they 

.  gfrZSd  Maloney  a^nd  the  five  J^x  persons  found  •n*teP'^«;'f /..O" JiS 
following  Monday  (16th  October). '^Kney  was  charKedUiigr  article  198  w,th 
£e"ndictal.?e  offeice  of  keeping'  a  Saming  house  and  .Iud^ijga8.arter  fix  n^^^ 
ft  time  for  holding  the  preliminary  investigation  and  af^»eanng  special 
tviSceasto  the  Vire^fthe  articles  seized,  orderetl  tf>e»"°t'°»  °f"-« 
ffftmiM  instrumenta  and  the  confiscation  of  the  monies.  W«lffiKaro .'«  *e 
Enf  Sn??n  he  premises,  they  were  brought  before  Pol|^agistrao 
CoyeretW  summarily  tried  under  article  199  with  the  «ndictable 
offence  of  having  been  found  playing  iJ?  a  common  gaming  house  .^counsel 
foVthedefend3  raised  theobytiontHiiBisw^^^ 
twas  not  such  i  officer  as- is  authorized  obder  Article  575  to  receive  and  eM 
^^w.mint  to  SaiHsh  a  suspected  gaming  house,  inasmuch  as  he  was 
^eZwmgh  CbBStable  in  cVnnection  wifh  the  Criminal  Courts,  and  not  the  head 
SrS^Dufv  lead  Tf  any  police  force,  but  that  the  proper  officer  to  ^fceive  and 
exffi  such  a  warrant  was  the  Chief  or  Deputy  Chief  of  the  police  force  of  the 
GuTof  Cntrtarthatthe  warrant  and  the  entry  thereunder  of  the  premises  in 
aKon  bS  lega  l  the  arrest  made  at  the  same  time  of  the  d.efendants  was 
SlTegaStl^^^^^^  not  be  legally  trie<l  upon  the  chiitg. 

^"^S^DesnSeStook  a  iTote  of  the  objection,  the  defendanta  pleaded  not 
wiiffth?  ff  was  proceed  with#«nd  at  ita  close  the  Judge  reserved  Ins 
fflia£ThSoct(3i?l893|whenhe  rendered  judgment  against  the 
drfJfilKding  them  guilty  q^eVg  found  playing  in  a  Kaming  house  and 
im3S?K6one.^ch  He  hei  thft  whatever  force  there  might  be  in  the 
".ttis  iXd^y  tVe  defendanta-  counsel  they  were  of  no  avail  in  the  case 
S  the  dSidants,  although  they  might  be  found  to  have  ^o-nae  vi^^^i^^ 
Ihat^nch  of  the  transaction  which  related  to  the  case  against  Maloney,  as  ffte 
feeneTof  the  hou^  and  in  deciding  that  the  defendants  were  i^gu'arly  bef^ 
hKeVelied  upon  Articles  22. 24. 552. 557  and  843  and  particularly  upon  Artrclp 
«  "wh^l^^heTid^givesanyprivateindividualth 

«f/;,^rn/anvSn  whom  he  finds  committing  an  offence."  and  Article  577 
wEihenr^rn  connection  with  Article  843,  providesthat  when  any  person 
Sutd  of  an^ffence  is  before  a  justice  whether  voluntanly  or  upon  summons 
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or  alter  being  apprehendea  wrtA  or  willmui  n  .„-. 
to  enq^re  into  the  matter^  cbkrgZZgafn^i  mTSn\u  ""''''''''''''  ^'"''''' 

Sections  9  and  10  of  R.  s.  C    chan  iss/^i,    u  -M 

Police  Magistrate  to  swear  and  examine  when  Lt„X"h%"P*K^'-  °'"P°^«'-  » 
ound  m  any  gaming  house  enteredZd  sea  che5°mi«Mh ''''■'' '*^."?'  ""y  ^'•"•sons 
575.    These  sections  are  as  follows  :        '"'*'^'="«"  """er  the  provisions  of  Article 

"The  police  magistrate,  mayor  or  iusticA  nr  ih»  .  » 

peiiwn  IS  brought  who  has  been  found  ranvhnnii  P««'=«'  *'ef8re  whom  an^ 
pursuance  of  any  warrant  or  order  issued  un^dllh?;  TT  °'  #«'  ^"'^'^d  in 
person  to  be  examined  on  oath  and  to  give  evMpn.^'/'  "2^  '^^"''^  «">  such 
gammg  in  suph  houjse,  room  or  lilace  or^touchS  anv  .m"^"'"*,  «"y  ""'a^ftil 
of  preventmg.  obstructing  or  delayinR  the  entrl  fn?„^  'I'  u"*""^  '^°'"  ">e  purpose 
or  any  part  thereof,  of  any  constablTor  offir^i  L  ,.  °  '"''i'  ''«"^'  ''''om  "^  place 
person  so  required  to  ba examined  as  a  ffness  shi'luff'* "'  "'"r^"^  =  «"''  "» 
exammed  when  brought  beforrf  such  nX-n To  ?''«". ''e  excused  from  being  so 

peace  or  from  being  l^exaSedafaTTubseaue^^^^^^  rj"^"'^^  «"  'h°e 

magistrate  or  mayor  or  any  justice  ofThe  mS  nr  hi'      *!/  ?' ''^^""^  ">«  PO«<=e 
any  proceeding,  or  the  trial  of  any  ini^ictS^irLr^.n  *'"^°'"°  ""^  <=""'■'-  "n 

anyw.M  relating  to  such  unlawfuS^nn?/„l^teM"'  "'."•'"  "■•  «"''  in 
answering  any  question  put  to  him  loSL  tTL^f  acts  as  aforesaid,  or  from 
that  his  evidence  will  tend  to  crim^nX  h  ZT  "T"*  '"^°''»«»i«l.  on  the  ground 
.  to  be  examined  as  a  vvitness  wh^eSses  t"  £ke"„„fh"^  such  person  so  required 
»  any  such  question,  shall  be  subject/o  be  dealt  wHhn-n'"'"'''"^'^' '"'  ^°  ""^wc- 
appearing  as  a  witness  before  anyCtiLor  ro"iMn  nhl'r^'''^'''*'  ""y  Person 
subtxenaand  refusing,  without  li^KuJe  or  p^^n^^'^T"' '"^  *  «"Jl"~ 
evi(fence,  may.  by  law,  be  dealt  Xh     h^Hn.hf    "^..!°  ^^  '*•"•"  °^  1°  give 

.  any  offender,  unrfer  the  sixth  secff  of  EAcfllhV''''r"^^^  "-enV 

tion  hereunder."  (Sec.  9.»  /  ^''''  ''a'''e,on  his  trial  to  examina- 

exim'i^i'l^Ss'trllSs^^^^^^^^^^^ 

as  to  which  he  is  examined  'shjll  receive  from  th?f,J'"°'^'^'^»"-  «^«"  'hings 
magistrate.,  examiner  or  olherCdidaT  o(r,P«P  h  r  J"''^- Justice  of  the  peace, 
had,  a  certiUcate  in  writinrt/ ffi  Sec"  a„5  Shr'f'""/?"''  P'^<^^^g  is 
prosecutions  and  penal  actioifs  and  from  «ii,.f-^  r"^?^  '^'°™  «"  criminal 
mentslo  which  he  has  becotee  Zh^  S,  ??"«'"«?.  forfeitures  and  punish 
respect  of  the  matters  regarXXch£h?/h^^^  *^°"?  ^«'^'-*'  '^at  timeTn 
flcate  shall  not  be  effectui^ff  the  trpJse  arn?et'lH°''''T''*/  *'"'  «"<">  '^erti- 
witness  made  a  true  discljure  in'^  Xect  to  «n  V"]^^^  'hat  such 

exammed  ;  a^d  any  action/ind^c tine^t  or  Droo«^i  nlJ"^'  f  '^  "^^'""^  ^e  was 
any  court  against  such  wit./ess,n  Set  ofanT^^^^^^  P^"*''°»  *"•  *"'''"»ht  in 
he  was  so  examined,  shall/ be  s  aved^nnn  ?hl  '  a  ^"■"""'^  regarding  which 
certiUcal?.  ^Id  upon  sumWy  anffiatiSn  tn  tLP™'^^  Vf'*  Proofofsuch 
indictmek  OP  proceeding  ikrSnZalo^,  ? 'J"®  *'9"'"'  'n  which  such  action, 
of  the  superior^ourts  ofVny^ovllfce  "  VX  ''''"''"'  ''  ''"^  J"'^^^  "^  "5 

the  bi»l  of  a  person  CrirS  w^S  m  JbMl'o****  ~"  ^l^enever,  on 
-or  purchase  oYBhaT^,  S  warerMR,^!?'*"^"*  ^^"  **»«  «»'« 
set  forth  in  sectionTwohundr^^nJl?^^*"'^'^  '°  the  manner 
pereon  so  chargrhL  made  orl^^  ^°''  '*  V^  ««t«bli9hed  that  the 
Sentofsaleo/puXarorhLSf  ?"?y  «««\  contra6t  or  agree- 
orai^ningtheJSXKet^^^^ 

peraonsocha^        '        ^®  '^'^  ""^^  ^>  «J>«»  rest  upon  the 


(I)  R.  V.  Louis  A^ron  and  others,  Montreal  Police  Court,  23rd  October  i^ 
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705*  Kvi«mtw  •■  MrtaiB  tmmm  •!  iikci.  — (As  amended  by  56 
Fie,  c.  32.)  In  any  criminal  proceeding  commenced  or  prose- 
cuted for  publishing  any  extract  from,  or  attract  of,  any  paper  con- 
taining defamatory  matter  and  which  has  been  published  by,  or  under 
the  authority  of,  the  Senate,  House  of  Commons,  or  any  Legislative 
Council,  Ltegl'slative  Assemblv  or  House  of  Assembly,  >sucn  paper 
may  be  given  in  evidence,  and  it  may  be  shown  that  such  extract  or 
abstract  was  published  in  good  faith  and  without  ill-will  to  the 
poison  defamed,  and  if  such  is  the  opinion  of  the  jury,  a  verdict  of 
not  guilty  sh»ll  be  entered  for  the  defendant.    R.S.C.,  c.  163,  s.  8. 

70d*  BvMabm  !■  «"■••  of  poiycany,  •««.  —  In  the  case  of  any 
indictment  under  section  two  hundred  and  seventy-eight  (6),  (c) 
and  (d),  no  averment  or  proof  of  the  method  in  which  the  sexual" 
relatioh^hip  charged  "Vvas  entered  into,  agreed  to,  or  consented  to, 
shall  be  necessary  in  any  huch  indictment,  or  upon  the  trial  of  the 
person  thereby  charged  ;  nor  shall  it  be  necessary  upon  such  trial  to 
prove  carnal  connection  had  or  intended  to  be  had  between  the 
persons  implicated.    63  V.,  c.  37,  s.  11. 

■yO?*  BvMckMw  •!  mtmiUmm  orM  •r  iBlaeMta.— In  any  prosecution, 
pi-oceeding  or  trial'  for  stealing  ores  or  minerals  the  possession,  con- 
trary to  the  provisions  of  any  law  in  that  behalf,  or  any  smelted 
gold  or  silver,  or  any  gold-bearing  quartz,  or  any  unsmelted  or  other- 
wise unmanufactured  gold  or  silver,  by  any  operative,  workman  or 
labourer  actively  engaged  in  or  on  any  mine,  shall  be  primd  facie 
evidence  that  the  same  has  been  stolen  by  him.    R.S.C.,  c.  164,  s.  30. 

708*  EvidcMM  or  ■t««UBc  timber. — In  any  prosecution,  proceed- 
ing or  trial  for  any  offence  under  section  three  hundred  and  thirty- 
eight  a  timber  mark,  duly  registered  under  the  provisions  of  the  Act 
respecting  the  Marking  <tf  Timber,  on  any  timber,  mast,  spar,  saw-log 
or  other  description  of  lumber,  shall  he  primd  facie  evidence  that  the 
same  is  the  property  of  the  registered  owner  of  such  timber  mark ; 
and  possession  by  the  offender,  or  by  others  in  his  employ  or  on  his 
behalf,  of  any  such  timber,  mast,  spar,  saw-log  or  other  description 
of  lumber  so  marked,  shall,  in  all  cases,  throw  upon  the  offender  the 
burden  of  proving  that  such  timber,  mast,  spar,  saw-log  or  other 
description  of  lumber  came  lawfully  into  his  possession,  or  into  the 
possession  of  such  others  in  his  employ  or  on  his  behalf  R  S.C., 
c.  174,  s.  228. 

700>  BvideMee  !■  vmm  mIsUmc  «•  paMi«  storM. — In  any  prose- 
cution, proceeding  or  trial  under  sections  thrde  hundred  and  eighty- 
five  to  three  hundred  and  eighty-nine  inclusive  for  offences  relating 
to  public  stores  proof  that  any  soldier,  seaman  or  marine  was  actually 
doing  duty  in  Heir  Majesty's  service  shall  be  primd  facie  evidence 
that  nis  enlistment,  entry  or  enrolment  has  been  regtdai^. 

2'  If  the  person  charged  with  the  offence  relating  to  public  stores 
mentioned  in  article  tLree  hundred  and  eighty-seven  was,  at  the 
time  at  which  the  offence  is  charged  to  have  been  committed,  in  Her 
Majesty's  service  or  employment,  or  a  dealer  in  marine  stores,  or  a 
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PBOOP  or  ATTEMPT,  OH  Or  rUL,.  orKENCE.    64=, 

any  prosecution,  proceedinir  or  triL^L'^  •"•»•"•*•■««••— In 

relates  to  imported  goods  evidence  of  ^k«  ^*i"l'"*'  '^^^hooffenfce 
l»nm.2/a«>  evidence^'of  thr^e  or  counfrvi  ''I'^r"'  "f'*"  *« 
w^re  made  or  produced.    51  V7c  41,  ^^f  "^     *"   '''*'  S***^" 

burde^oV  p^feV?rL£;«^^^  fi''-  forging  a  trade  ..^.i-k  the 
defendant.  ^"'  ^'Q'^®  proprietor  «hall   lie   on   the 

711.  V^UoHltaMekarvwti 

uommissioii  of  the  offence  charged 
estabiishoH  an  attempt  to  commit 
convicted  of  such  attcmnt  AnH  «..„!. 


711.  >^Uolll>ae«ekarB««|     Att*  ^ 

commission  of  the  offence  chLrfiredrfs' no7t!*;~  T*f "  *'^«  complete 
estabiishoH  an  attempt  to  commft  th«  nl^  '^''*"i  *"'*  the  evidence 
convj^ted  of  such  attempt  andTunish'S  Ira^^^  ^^^Tm, 

co„^Utu"tS"a'a  aX'trri  ItS''''^'  «'  ""•  ^»-".  -'^.  as  to  what 

The  provision  contained  in  the  above  Articlfi  7i .  „      . 
the  Imperial  statute   14  and    15  Vict    con    Z  '    ,?\''«'''ved  from  sec. 
offenders  often  escaped  conviction  tv  f^son  th„V  "^^u"^'  "^^^  '•''biting  that 
been  charged  with  attemptinR  to  SonZ, ?«•"""  ^"*=''  P^^^^^  ought  to  have 
comm'ssion  thereof,  it  was  enacted  thaT    •  if'onli.l''.  ^".'^  ,""'  *""  tne  actual 

1^,?.^"^"°."^  or  misdemeanor  i  shall  aoZ  ^  h« '  °'^ ''"^ '^'•«°"  «^^ 
that  the  defendant  d  d  not  comiJetH  tfio -irr  '^'^    ^  °  '™  J"''y  "pon  the  evide^cH 
only  of  an  attempt  tp-tJommiftS^^'4m?L*Sf'^;  charged  *'"'  ">''  ^e  was  guilty 
be  entitled  to  be  acquitted,  but  Vhe  Jury  sh^Mh/'^A-K""'  ^^  '"^a*""  thereof 
verdict  that  the  defendant  is  not  guiltv  of  !tLt  "'  ''''^^''^  '°  ''etu'-n  as  their 
in  the  said  indictment ;  and  no  nereon  sn  tril^     '  1"^  "^  misdemeanor  charged 
be  Hable  to  be  afterwards  proseK  for  an  a»e^l^'."  '"'"^'  ""^n'^oned  sh.'n 
misdemeanor  for  which  he  was  so  Wed  ■'  u  w«,  hi^w  ^u  ?"^"  '^e  felony  or 
defendant  could  only  be  convicted  of  the  attemn^f  'Jj>"'  "?""  this  clause  the 
with  which  he  was  charged,  (h  and  th/tfha™^   ^  *'°'"™"  the  very  offence 
attempt  which  was  made  a  felonrbystltuebui'nn^  '?'"  ""'  ''""^'''  <"■  «« 
LTi'?'*°'""-J2'    ^here  an  indfctmeDTchar<.eS  ^a°  »^k''"''"P'  ^''^'^h  ^as 
aiding  him  and  the  Jury  found  A  guiltv  of  «u!mnt.-  ^'^^  '?P«  and  B.  with 


(1)  R.  V.  McPherson.  Dears  a  r  iq7-  qa  ?    i  ,., 

(2)  H.  V.  Connell.  6  Cox   1 78  '    ^  ^-  *'•  f**"  C>  '34. 

(3)  R.  V.  Hapgood,  L.  R    1  C  r  n    99 1  .  u        ,.t 

(4)  ..eblanc^vf  R.  ,Dec.  isj^^";  K^L  »;  I^^.^'S-'^f^)^-  l^i  ^•'  "■  »■  <^- 


!,      <£« 


iJ^^Ci.    .  ^•y  !^ 


-^j|hi^^^.u.M.v. 


^^t^^r^W^^^^^ 


"    .  f^ 
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flion  of  the  full  oftence,  the  accused  shall  not  be  entitled  to  be 
acquitted  but  the  Jury  may  convict  him  of  the  attempt,  unless  the 
court  before  which  such  trial  is  had  thinks  fit,  in  its  discretoon,  to 
discharge  the  Jury  from  giving  any  verdict  upon  such  tnal,  and  to 
direct  such  petson  to  be  indicted  for  the  complete  offence, 

2  Provided  that  ^ter  a  conviction  for  $nch  attempt  the  accused 
shall  not  be  liable  to  be  tried  again  forthe  offence  which  he  was 
charged  with  attempting  ta  commit.    R.S.C  ,  c.  174,  s.  184. 

71«,  •AiMM  efc»r««d-Pi»rt  ««f  piroved.— Every  COUnt  shall  be 
deemed  divimble  ;  and  if  the  commission  of  the  offence  charged,  as 
described  in  the  enactment  creating  the  offence  or  as  charged  m  the 
count  includes  the  commission  of  any  other  offence  the  person 
accused  may  be  convicted  of  any  offence  so  included  which  is  proved, 
although  the  whole  offence  charged  is  not  ptpved  ;  or  he  may  be 
convicted  of  an  attemf^  to  commit  any  offeno«^influd^, : 

2  Provided,  that  on  a  count  charging  murder,  if  th4  evidence 
proves  manslaughter  but  does  not  provemurdef,  the  Jury,  may  find 
the  accused  not  guilty  of  murder  but  guilty  of  nmnslaughter,  but 
shall  not  on  that  count  find  the  accused  guilty  of  any  (^ther  offence. 

This  Article  follows  the  common  law  rule,  (now  considerably  extended '_by  the 
abolition  of  the  distinction  between  felonies  and  misdemeanors),  under  which  it 
is  not  necessary  to  prove,  to  lhe-,fuU  extent  laid,  the  offence  cliarged  in  the 
indictment,  provided  th«  facts  actulUy  proved  consUtut^an  offence  punishahlo 
bv  law  and  for  which  the  defendant  may  by  law  be  convicted  on  that  indict- 
ment ('l  1  Thus,  where  an  offence  at  common  law  was.  su^jected.^y  statute  t» 
a  hiffher  decree  of  punishment  whep  committed.  undePT5«rlain  special  circums- 
tances if  upon  an  indietment  under  the  statute,  the  prosecutor  pr«M(pd  the 
commission  of  the  offence  hut  failed  to  prove.the  special  circid^tonces  i^juir..*, 
by  the  statute  to  augment  the  punishment,  the  defendant  coi^  be-  convicted  of 
the  common  law  offence,  {'ly  ^      '^ 

Under  this  rule,  if  upon  an  indictment  for  hul^ril 
there  be  no  burglary  but  only  stealing  proved,  at  if  upl 
rot*ery  there  be  proof  of  the  stealing  of  the  property  bu|>-i 


from  the  persojj  by  violence  or  putting  in  fear,  the  prisoner 
the  simple  thert.  (3)    Indeed,  uport  an  indictment  fOTlHirgl 


(  stealing  goods, 
indictment  for 
j;  it  was  talven 
ff|cpnvlct(!d'  of 
thR  <iimr)le  tneii.  loi  iiiuoeu,  uuuu  ail  •i.u.iyi.i.ivi.""  •".  ."-B- — J  - — 1  sieaun,^ 
prisoner  may  be*onvicted  either  of  burglary^pt  entering  a  dwejling-houso  m  th« 
iiiffht  with  intent  to  commit  an  indictable  offence  therein,  of .househroaking,  ol 
s3inff  in  J  dwelling-house  to  the  amount  of  $25,  (if  the  property  stolen  be 
laMin  the  indictment  to  be  of  that  value}  or  simply  of  theft,  accprding  to  the 
facts  proved.  (*)  „      ^  >•  ■ 

Upon  an  indictment  for  assaulting  and^un lawfully 
the  prosecutor  and  thereby  occasioning"1|im  actual 
may  be  convicted  of  a  common  assault.  (5)         ^ 


woi;nding  »nd  ill-trentin'g 
Borfify  harm  the  defcnilanl 


.  V.  Hunt.,  %€& 


(U  R.v.  HolMngberry,  4  B.  4  C.  j30  ;  R 
2  Camp.  246  •  . 

(2)  f  Hnle,  191,  192.  , 

(3i  2  Hale  1^'^       '    ■         m 

\k)  R.  v.  dompton,  3  C.  4  P.  418  ;  R.  v.  Bullock,  1 
Brttoltes,  C  A  Mar.  543. 
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^      Upon  an  indictment  charoinir  that  tho  ,i<.r    ^ 

assault  in  and  upon  a  girl  bitween  .L  o   '^^'^'"'^int  did  unlawfully  make  an 
unlaw  ully  and  camall/kiow TDd  abSse  hfr'  ^    ''I  i*"^  '^^^'^^  aL^d  did  then 
•i" 'nl'^'nentforan  offence  agains?sec%  I  /nf"'  ^^'"»  ""»  ordinary  lorm  of 
c.  100.  the  defendant  might  ha've  been    on!i  t"ed  o/a^^'^'^*  "'^^  and'25  vTct° 
The  defendant  m.y  also  be  convicted  o  "  "'""""  "' 

omSrSrinTsi^jij'^'Sltt^^^^^  ^IV.  »!': jyH.n.1  «u,lt^ 


*  -Re** 


1r 


|o!  S''-:^"'}'"«'i^R-.  ic.  (; 


'stti^um  «nVv  (I J) 


0«.v.Middlehurst,IBu,?.4S.^  ^1 

(JO)  2  Hale.  307.    See  R.  v.*lli„8,  a.  4  r  ^ 
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Ml    R.  V.  Burdett,  I  Ld. 
-  *2)  R.  v.Hill.R.AR-^ 
-C  W3)  R  V.  Butterworth' 
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■71'4*  Oaeta»rs«oraBai4er,eMivletloniiiii]rbe«reaBc«i»lmeatorblrth. 
— If  any  person  tried  for  the  murder  of  any  child  is  acquitted  thereof 
the  Jury  by  whose  verdict  such  person  is  acquitted  may  find,  in 
case  it  so  appears  in  evidence,  that  the  child  had  recently  been  born, 
and  that  such' person  did,  by  some  secret  disposition  of  siich  child  or 
of  the  dead  body  «»f  •och  chiM,  endeavour  to  concetti  the  birth  th«rei*f, 
and  thereupon  the  <«/art  ma^  pass  such  sentem^  m  if  sudh  person 
had  been  convicted  upon  an  ir*dictmont  forthe  cvb<-ealna«Dt  of  binb. 
R.S.C.,  c.  174,  8. 188. 

See  Articles  239  and  240  and  coaaments  and  authorities  «t  p.  p.  166,  K7.  ante. 

7Ift.  Trt.a  or  jeiat  »•«••¥•»•.— If,  upon  the  tri^l  of  two  or  SBoro 
persons  indicted  for  jointly  receiving  any  propefty,  it  i8  prwwd  'bat 
one  or  more  of  such  persons  separately  received  any ,_ part  or  fi^rts  of 
such  property,  the  Jury  may  convict,  upon  such  indictment,  tnxb  of 
the  said  persons  as  ate  proved  to  have  received  any  part  or  parts  of 
such  property.     R.S.C.,  c.  \U,  s.  200. 

716.  ProreMtaK*  aaMtnat  Miceivm*. — Wtien  proceedings  are  taken 
against  any  person  for  having  .-eceived  goodf  knowing  them  ti  >  be 
stolen,  or  for  having  in  his  possession  stolen  aropt^y,  evidence  m»y 
be  given^  at  any  stage  of  the  pi-oceedings,  tna*  ti^re  was  found  m 
the  pdBBession  of  siich  person  other  property  stolen  withyn  the 
preceding  period  of  twelve  months,  and  iMieh  evidence  may  be  taken 
nito  consideratioii  for  the  purpose  of  proving  that  aaeh  jiwrson  knew 
the  property  which  forms  the  subject  of  the  proe«eding8  taken 
agaitist  him  to  be  stolen  :  Provided,  that  not  less  .bar'  three  davn' 
notice  in  writing  has  been  givert  to  the  person  accutied  that  proof  m 
intended  to  be  given  of  such  other  propertj^  stolen  within  tiw 
preceding  period  of  twelve  months,  Jiaving  be^n  found  in  hie  [wmef- 
sion  ;  and  such  notice  ahall  specify  the  nature  or  descriptioo  of  such 
other  property,  and  the  person  from  whom  the  same  ww  siok-t 
R.S.C.,  c.  174, «.  203.  -- 

See  Article  314  aod  comments  and  authorities  at  pp.  292-296,  anlr. 


ll 


717.  P»««««*l"«»  •!»»•■•*  r«cmt^*ru  Mfter  p««vl*«a  •••v4«»«<Mi.— 

When  proeefjlings  are  taken  i^ainst  any  person  for  having  received 
goods  knowing  them  to  be  stolen,  or  for  having  in  his  possesHion 
stolen  jwoperty,  and  evidence  has  been  given  that  the  stolen  projjerty 
bus  been  fouiKl  in  his  possession,  then  if  such  pei»on  has,  within  live 
years  vnttediati<dy  preceding,  been  convicted  of  any  offence  involving 
fraud  ^  dishonesty,  evidence  of  such  previous  conviction  may  lie' 
given  0t  mtf  ^nge  of  the  proceedings,  and  may  be  taken  into  conhi- 
deni^«A  tvr  tSie  purpose  of  proving  that  the  person  accused  knew 
the  propt^fc  which  was  proved  to  bd  in  his  pos:*es8ion  to  have  lieeii 
~^^ led,  that  not  less  than  three  days'  notice  in  writing  has 
the  person  accused  that  proof  is  intendefd  to  be  given. 
OU8  conviction  ;  and  it  shall  not  be  necessary,  for  the 


stolen 
been  gi' 

purjides 


ip^|h  wl 
esW  thi 


n  thi 


this  section,  to  charge  in  The  mdiotment  the-  previous 


conviction  of  the  person  so  a«'t!U»ed.     R.8.0  ,  c.  174  s.  204. 
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accused  of  any  offence  re8pecw\h?c?l^'  '"'*'  «^  *«>^  P«™on 
the  provisions  of  Part  XjfxV  no  ?Hff  ''°*:^  ^^  ^oif.  or  aVainst 
in  any  legend  marked  upon  the' lawfuf?'-"'?  '°  *^^  ^«t«  «r  yefr  or 
inent,andthedateoryJar  T Sn}  T ^^^T'^^^'^  '"  the  indJct- 
cpunterfeited  toresemLorpU'StSfI^'1-  T""  ^^e  false  cot 
d.e,  plate,  nress,  tool  or  iJrument  ni7^"'  '^'"'  ^'^  »P«°  any 
adapted  or  cfesiffned  for  the  purD(^  „>  "'®'^'.  constructed,   devised 

reason  for  acquitting  any  such  person ^fsuJ"^ ''^  ''^^^"'  ca"«e  of 

n  any  case,  bo  sufficient  to   prove  suoh  '"*'*' T"""*"  ''  ""'l  it  shall 

lawful  chinas  will  show  an^i ,  ention  ,f' ^'^^  resemblance  to  the 

passforit.     R.SC,c.l7i8.205.     '       '^"*  ^ho  counterfeit  should 


it: 


.   y^^'  Verdict  In  <;»«•  or  libel On  <l,^  ♦       i  «* 

Information  for  the  making  or  publish  n^n^     "'."^^  indictment  or 
the  plea  of  not  guilty  pleaSed,  ffe   ur;"f  "/nYo^f^  "" 

give_a  general  verdict  of  guilty  or  SS  ^^V^^  i««»e  may 

put  in  issue  upon  such  indictment  or  iSlT"  '^'  ^''"'^  mattter 
required  or 'directed,  by  the  court  or  imllT!'""'  *"^  ^^all  not  be 
ment  or  information  is  tried.   oti,.d  tft^t'"  ^^«'»  «"«'>  indict 
the  proof  of  publication  by  such  dlndant  n?H  "' ^'"^^'^  '"^'^'y  on 
be  a  defamatory  libel,  an/of  the  Sna^asow/i/  ^u^P"''  ''*>^''g«d  to 
.ndictmeni  or  inlbrmation  ;  but  the  court        *^*'''  ^"^  i"  «"eh 
.ueh  trial  is  had  .hall,  «cco;dinK  to  .fae  rU      ""l  •'"'^^^  "^'f^™  whom 
judge,  give  the  opinioA  and  diii^ti^n  of  In^^*'^"  "^"  «"^'>  <^^""rt  o^ 
jur,-  on  the  matter  in  i«ue  as  KSi  crSn.r"'  ^'"  •'"'^^'^  *«  ^he 
"Ylu^".^'' '™»«'  «nd  *  special  vm-dicr.Y.h    ''f^','  «"^  ^he  jury 
and  the  defendant,  if^nd  guilty  may  mnti''^  *'""''  ^*  ««  ^«  do- 
or, such  ground  and  iri  8uch  Unn^r  aK  I   t  "u^^'i  of  Judgment 
thepas^mfe^ofthisAct.    ,R  S.C    c  1?4  «  j'^l^''*  have  done  before 


■,*&•  ♦• 


720*  Imponndiiif  <i«ciitei>iita  __Wka 
has  i)eeD  forged  or  fmudulently  ^teredTad'ST- '"'"""*  ^^ich 
^urt  or  the  judge  or  pwson  X  admi  A«  '"*  '"  '^'^''"^«  ^be' 
reque»t«f  any  person  agaiA^twhomTKi."®  *"»®  may,  at  the 
<«rect  that  thVsame  SZ  mSnSSd'lM  "»i1"''*^ '"  ^^^denc^ 
of  some  officer  Qf  tKe  Cod?t  o?Ther  m-Z    ^  ''^P*  '"  *'»«'  ^"slody 
and  subject  to3such  conditio^  ^8  to^thrpfl^'"  ?'' '"^'''  P^^^*^ 
admitting  the  Bameaeemk  meet.    B.SG   c  S"    .,tf«*  "''  P^^-^o" 

721.    OMtroylMir  «Onilt«r^|A  CAfln    -     T^  i 

coini8prod.ucedonany  triarforan  oftiU*"^    *'^*  "iT  ^««nterreit 
he  Court  shall  order  tL  same  ^  S  mft  i„  li^"'""'  ^*'-*  ^^XV., 


in  the  presence  of  a  justice  of"th7beL^'anrffh^*'^* ','•  "P**'^  Court,  or' 


the  lawful  owner 
«•  174,  8,209. 


:^  ^hJ%,  "hT^  ^  'IfZiZrr  $'i^^-^  against  ^ 
justice,  at  any  time  after  thi  i2l?      «?P«dierll  for  the  eifd:?  of 
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view  bf  any  place,  thing  ftr  person,  and  shall  give  directions  as  to 
the  manner  in  which,  and  the  persons  by  whom,  the  place,  thing  or 
person  shall  be  shown  to  such  Jurors,  and  may  for  that  purpose 
adjourn  the  trial  and  the  costs  occasioned  thereby  shall  be  in  the 
discretioii  of  the  court.     E,S.C.,  c.  174,  s.  171. 

2.  When  such  view  is  ordered,  the  court  shall  give  such  directions 
as  seem  requisite  for  the  purpose  of  preventing  undue  communication 
with  such  J  urors  :  Provided  that  no  breach  of  any  such  directions 
shall  aflfect  the  validity  of  the  proceedings.    E.S.C.,  c.  174,  s.  ITl. 

As  clause  2  of  this  Article  provides  ttiat  no  breach  of  any  directions  given  l.y 
the  Court  to  prevent  undue  communications  with  the  Jurors  shall  affect  the 
validity  of  the  proceedings,  it  is  dinioult  to  say  what,  would  be  the  consequence 
Of  any  communications  being  irregulariy  madegpth  the  Jurors  in  the  course  ol 
Uking  a  view.  In  England  it  is  competent  foWRe  judge  to  permit  the  Jury  to 
view  the  /o<?tti  in  quo  at  any  time  during  the  trial ;  but  it  is  said  to  be  question- 
able there  whether  if  any  evidence  be  given  irrdgularlyto  the  Jury  at  such  view 
that  fact  is  ground  for  a  case  for  the  consideration  of  the  Court  for  Crown  Casis 
Reserved,  or  is  matter  to  be  placed  upon  the  record  and  the  subject  pf  a  writ  ol 
error,  or  merely  furnished  ground  for  an  application  to  the  Home  Secretary  for 
remission  of  the  sentence.  ( I ) 

Where  upon  an  indictment  for  ulawfully.  displaping  a  railway  switch  ii 
prisoner  was  tried  without  a  Jury  by  a  County  Court  Judp,  oxornising  jurisdictuni 
ander  the  "  Speedy  Trials  Act,"  and  afer  hearing  the  evidence  and  the  addresses 
of  counsel,  the  judge  reserved  his  decision,  and,  then,  before  giving  it,  having 
occasion  to  pass  the  place,  he  examined  the  switch  in  question,  neither  the 
prisoner  nor  any  oflo  on  his  behalf  being  present,  and  the  prisoner  wns  loiiinl 
Ruilty  -.-it  was  hold  that  there  was  no  aulliority  for  the  judge  taliing  a  '  view 
of  the' place  and  that  even  if  he  had  the  right  to  take  the  view,  the  manner  ol 
his  taking  it,  without  the  presence  tff  ,the  prisoner  or  of  any  one  on  his  behalf, 
was  unwarranted ;  and,  flirllier,  that  the  question  whether  tiie  judge  had  the 
'  right  to  take  a  view  was  a  question  of  law  arising  on  the  trial  and  was  a  propei 
qu«lion  to  reserve  under  fi.SC  ,  c   174  sec  ?i9  I'M 

'  7Slft.  VMrUiB««  iM>«  •■Beii4ni«nt-— If  on  the  trial  of  iiiiy  iiulici 
.  ment  there  appears  to  be  a  variance  between  the  evidence  given  and 
the  charge  in  any  count  in  the  indictment,  eithei^  as  found  or  as 
amended,  or  as  it  would  have  been  if  amended  in  confoi  mily  with 
any  particular  supplied  as  provided  in  seetipns  six  hundted  and 
fifteen  and  six  Hundred  anil  aoxgenUseqi  the  Court  b«!fore  whiciii  tliu 
case  is  tried-Thay,  if  ([jf  opinion  that  the  accused  hda  not  bein  misled 
or  prejudiced  in  hi»  d^enee  by  auch  variance,  amend  the  jpdictment 
or  any  count  in  it  Or  any  suph  pariieular  ho  as  to  hiake  it  con- 
formablo  with  the  proo|". 

2  If  it  appears  that  the  indictment  has  been  preferred  under  sortie 
other  Act  of  Pariiament  instead  of  under  this  Act,  or  under  Ihis 
instead  of  under  some  other  Act,  or  that  there  i»  lii  the  indictment, 
or  in  any  count  in  it,  an  omission  to  st^tb  or  a  defective  statement  of 
anything  requisite  to  constitute  the  olfence,  or  an  omission  to  iioga 
tive  %ny  exception  which  ought  to  have  been  negatived,  but  tl>'il  ™ 
matter  omitted  is  proved  by  the  evidence,  the  Court  Iwforo  which 


II)  R.V.  Martin.  L.R.,  1  U.  G.  fl,  S78;  41  L.  J.  (M.  0.)  113. 
(2)  R,  V.  Petrie,  iOOnt.  Rep.  317.         „  « 
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VARIANCE  AND  AMENDMENT. 


the  trial  takes  nlao^    it  ^f 

J.   I  be  trial  in  either  of  thesp  ,.o. 
respecta  as  if  the  indictment  or  runthVv!^'  then  proceed  in  all 

ha*  been  misled  or  prejudiced  in  ^TaI^L  T'^'^  ^^^  '^^  <":<=^ed 
error  onnssion  or  detective  statement  K",  *^  "°^«"«b  variance, 
misleading  or  prejudice  might  be^emAvpHK*'^*.^^^  ^^^^t  of  such 
pomng  the  trial,  tfie  Court,  mav  inif«r^  ^'^  ^^  adjourning  or  post 
a^d  adjourn  the  trial  to  a  fS^Z  i„fh?^'^  "^^^9  ^^e  aifendSt 
the  Jury  and  postpone  the  tria"  to  The  ne^,  «^.  •  ''"'"««'  «»•  ^'^^harge 
such  terms  as  It  thinks  just.  ^^^  ""'"g^  o^  the  Court,  ?n 

di^/fn  trS^lSSy^^^^^^^^^^^^  I'-J-  -i«ied  or  prlju- 
shall  consider  the  «onten  ro^he  ,,eiio"  '^'*'™'""  "'«  ^-Sn 
circumstances  of  the  case.       W    ''''P"''*'«««.  "s  well  as  the  other 

"«U;«u«lM^^^  or  r„f„Hi„g  to  make 

that  the  decision  of  the  C6urt  uponTt  mufS'^"  ^•''"  "'«  ''»»'•>  an<l 
<if  Appeal,  or  may  life  brduchi  Ual  T^^  ""served  ibr  the  (IgHtt 
other  decision  on'a  point  oitiv     R™  tu  %T  "  2^^^"^  '''^^^ 

-^~"^-*lL°r^!!  "f^ari-iment  «l/en'?^[.irt''  ,^^3'.';  '^  T'^T^^ 


S'-fjf^^l^ho  l.roa.lerVn  tlml  given' l/vli;;",";.;:,;'!"  »""*«Articl„ 


ci8U8B2ofthoat)ovB  AiHoIb  HlifPfciiiriViHirj'';''  "^  """«Mulln||  HiHtnto'  nnVi 

,  It  ™  told,  .nder ,!,»  B,.ll,h  .T.>u,.T  '  '  ™''™'  "' 

<l)n,v.FmlUn.6Cox. 

(li  H  V  r^J  '"•,  '  '       "•  "■  '^'"''""'  "ears.  365  ; 


^'"''^^'■■l"i.f^.'.UMu.,u„^,ni: 


« 


/ 
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It  has  lieeii  lield  under  the  Imperial  statute  that  an  indictment  might  |je 
amended  by  striking  out  an  erroneous  and  unnecessary  statement  of  the  time 
of  the  pafsing  of  an  Act  of  parliament  referred  to  in  it ;  (I)  that  an  indictment 
lor  the  dbstruction  of  a  footwav  might  l)e  amended  so  as  to  correct  a  misdes- 
cription ofe  one  of  the  termini  of  the  footway ;  i'^hat  in  «n  indictment  for  nighl 
poaching  hn  araendement  might  bo  made  so  aSt  to  correct  n  r^sdescription  ofthi^ 
occupalian  of  the  Mold  ;  (3)  that  an  amendment  migW  also  be  made  where  ihr 
ownershi]^.1f.stolen  property  was  wrongly  described  ;  (4)  or  in  orfler  to  correct 
a  wrong  description  of  the  stolen  property  itsejf,  as  where  the  statement  in  tho 
indictment  was  that  the  prisoner  stole  nineteen  shillings  and  sixpence,  whereas 
the  proof  shewed  that  she  stQie  a  sovereign.  (5)  And  where  an  indictment  for 
]f*rjury  alleged  that  the  perjury  was  committed  on  a  tf  jal  for  burning  a  bam 
whereas  the  proof  was  that  the  trial  was  for  tiring  a  stack,  the  indictment  was 
allowed  l'>  be  amended.  ij?|  So.  also,  where  an  indictment  charged  the  prisoner 
with  intent  tolcill  and  toiirder  A;  W.,  an  infant,  and  the  prosecution  failed  to 
prove  that  the  child  had  over  borne  such  a  name  the  indictment  was  alloweii 
to  be  amendeil  by  striking  out  the  name,  aniHdescribing  the  child  as  "  a  certain 
female  child  whose  name  is  to  the  Jurors  unknown.  (7)  ■        •, 

Where  in  an  injictment  for  perjurj!  before  justices,  the  justices  were  described 
as  being  justices  for  the  county  «nd  tfie  evidence  shewed  that  they  were  borougli 
justices  only,  this  was  held  a  proper  subject  for  amendment.  (8) 

See  comments  undepi'Article  629  at  pp  59 1  and  592,  ante. 

See  Arti;les  7.13  and  734  post,  as  to  moiioiis  in  arrest  of  julgment. 

As  to  reserving  questions  of  law  see  Article  743,  post. 

724.  Ainendin«m<ab«endor»«donrecord.--In  Case  an  order  for 
.amendment  as  provided  for  in  the  next  preceding  section  is  made  it 

bhall  bo  endorsed  on  tho  record  ;  and  all  other  rolls  and  proceedings 
connected  therewith  shall  be  amended  accordingly  by  the  proper 
officer  and  filed  with  the  indictment,  among  the  proper  records  of 
the  court.     R.S.C  ,  c.  174,  s.  240. 

725.  F<irmorronnKlreeordlBe»Mori»asBieadnBeiit.  —  If  it  be- 
comes nece'ssary  to  draw  up  a  formal  record  in  any  case  in  which 
an  amendment  has  been  made  as  aforesaid,  such  record  shall  be  drawn 
up  in  the  form  in  which  the  indictment  remained  after  the  amend- 
ment was  made,  without  taking  any  noticeof  the  fact  of  such  amend- 
ment ha^^ng  been  made      R  S.C.,  c.  174,  s.  243. 

729.  Form  of  record  of  eonvl^itlon  or  n<-qaU«al.  —  In  making  Uj) 
the  retord  of  any  conviction  or  acquittal  on  any  indictment,  it  shall 
be  sufficient  -o  copy  the  indictment  with  the  plea  pleaded  thereto, 
without  any  formal  caption  or  heading;  and  the  statement  of  the 
arraignment  and  tbe  proceedings  subisequent  thereto  shall  be  entered 
of  record  in  the  sauue  manner  as  before  the  paifsing  of  this  Act 
subject  to  i^y  such  alterations  in  the  forms  of  such  entry  as  are 


(1)  R.  V  Westley,  Bell,  183  ;  2»  L.  J.  (.M.  C.)  35. 

(2)  n.  V  Sturge,  3  E.  »  B.  374;  El  L.  J.  (M.C.)  172. 
(3,  H.  V   Sutloii,  13  Co*.  «4* 

(4>  n  V.  Vincent,  i  Dm.  484,  21  L.  J.  (M.  Cj  IQ9  :  B.  v  Marks    10  Cox.  36T 

(5)  H.  V.  Gumble,  L.  K..  2  G.G.R.,  1 ;  42  L.  J,  (M.  (..)  68. 

(6)  H.  v.  Neville,  6  Cox,  69. 

(7)  H.  V.  Welton,  9  Cox,  297. 

(ii)  R  V  Western,  L.  R.,  I  C.C.R..  112 ,  37  L.  J.  (M.  0.)  81. 


•to., 


•■^ 


J  %   'p'^^S..^**^^- 


DISCHARGE  OP  JURY. 


H5T 

«P?ly '»  suoli  inferior  c*rfs  ofcriSri''^'"."'''*  *"!«"  "M  fUso 
CoSSrr  "  '-«-'■  « ■«  -™.r.:™„  Boo.  „,„„.,,,  .,^„^., 

consider^hdr  Cdir'thenbifrUT':*-^^^^  Jury   retire -to 

I        officer  of  the  court  in  soZ  ptivifte  Si  "^"f'  '^'  ^^ge  of  a.t 

the  officer  of  the  court  who  hSrSarl  „f  iif"*^  \"  1^«"«°  «thw  than 
/  Bpeafe  or  to  communicate  in  hny  wif  wftK  '""  '^'f ''  ^  permitted"" 
•,    the  leave  of  the  court.  '   "^  ^^ '^"'^  »°y  of  the  Jmy  without 

■2.  Disobedience  to  the  directions  nf«K- 
*     vplidUy  of  ^,  Proceeding^r  'CI.  fr.' -r  «^^"  "«*  ^««ct  the 
discovered  before  the  verdict  of  fh«  i       ^^at  ,f  such  disobedience  is 
m  of  opinion  that  such  dSdienceVaSr  ^he  Court"  if  ? 

may  discharge  the  Jury  3  Xect??'*"^  substantial  mischef 
.empanelled  during  the  Jtting  of  £  coJr.^  '^"'^  '^  ''^  «^^«>-n  oV 
such  terms  as  justice  may  require.  '  "''  P««f  P«ne  the  trial  on 

,  satisfied  that  the  Jury  arT^at?^  fn'o"''"*""**^— ^^  the  Court  is 

ithi"'''r  '^*«"««"   wouTtuLSltT"*'?^''-.^^'-^-^^^^^^^^ 
discharge  them  and  direqt  a  new  JuJ^^'kI    "^^  '"  'ts  discretion 

he  sittings  of  the  Couyt,  or  maV  nnr//      .^  <^nipanelled  durfntr  the 
justice  may  require.         '       ™^^  ^""'^^""^  ^^e  til^l  on  such  terms  t^ 

2.  It  shall  not  be  lawful  for  any  court  t.        ■ 
this  discretion.  ^  ^°^^^  *»  review  the  exercise  of 

In  former  times  the  Jury  on  rptirinrr  .„ 
charge  of  an  officer  sworn  to  t«PT^lh^      consider  their' wrdia'  wopp  ni„    ^  • 

■   SeSj^-  outof  Court,  and  ^^^^^Xifll^ai^^:^^^ 

£no\pe^^?e  £iidgete"rrtS?£i2lJ''^  ^f -«'  '"^  -^-y.  'T  they 
^  the  Imnlers  of  the  county  or  accordinnrife'^*''  be  carried  with  t  em 
place  through  the  circuit  unt  1  thev  were  un„ni1^^*^'''°"''«s.  from'  place  t" 
law,  ,t  has  long  since  ceased  to  Im  so  ^1     n"^"'*  <^>    'f  ^bU  was  ever  th* 

'  (I)  2  Hal^Tii ^l^--^  tharthey  o^t  to  giv^. 

(?)  I  lust.,  227 


Si^?y,tVf^isS'Sii';ss,„. 
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ihe.r  verrhoi  "  (D  Thjs  doclrine,  however,  which  if  taken,  literally,  seemed  .. 
command  the  continenient  of  the  Jury  till  death,  if  ti.ey  did  not  agree,  seems  t., 
l^ebeen  loo  broadly  stated  by  Lord  Coke,  and  .t  was  den.ed  to  be  law  ,n 
Ferrar's  Case,  \1)  and  it  a,Jl»ears  to  have  been  16ng  considered  as  established  l,.w 
itmt  as  exDressv  declared  by  the  above  Article,  728,  that  a  Jury  sworn  a i^l 
charged  in  '^ny  case  may  b^  discharged,  if  the  Court  is  satislle^  >lhat  they  ar. 
unable  to  agree  ujwn  their  verdict.  (3) 

The  Judpe  y  lone  is  to  deciWe  upon  the  existence  of  the  necessity  of  discharging^ 
the  Jury  without  agreeing  upon  their  verdict.  Thus  were  the  Jury  on  a  trial 
a  the  Assizes,  for  murder  were  locWfed  upWn  the  m.ddle  of  tbe  fay""  ''>';; 
following  morning,  and  then,  on  tfleir  being  sent  for  into  court  stated  that  .t 
was  impossible  for  them  to  agree,  whereupon  the  judge  discharged  them,  it  wi,^ 
held  that  he  was  warranted  by  law  in  doing  so.  (4) 

Where  a  material  and  necessary  witness  for  the  prosecution  refWd  to  answrr 
a  <mXn  put  to  him,  and  although  informed  t>y  the  Judge  that  he  was  boui„l 
^0  dbso  persisted  tn  such  relMsal,  and  was  thereupon  adjudged  guilty  nt 
contemp  of  court  and  fined  and  imprisoned,  the  Judge,  on  the  application  ol  tti. 
Counsel  fo- the  prosecution,  and  against  the  will  of  the  defendant,  dischar^-.d 
the  Jury  The  course  pursued  by  MrXstice  Hill  in  this  case  was  atterwanl^ 
aues  ioned  in  the  Cou^  of  Oueen's-^nch,  and  although  it  did  not  becon.. 
necessary  to  give  judgment  upon  its  prqj.riety.  Blackburn  J .  expressed  an 
0,3  t^hal  it  w^^right.  wbicfi  opinion  seems  to  have  been  shared  by  Cockburn, 
G  J.  (5)  / 

The  exercise^i^Pthe  Judge's  discretion  in  discharging  a  f  f V  "°aWe  to  agre." 

upon  theii>vefdicl  is  now  expressly  declared  by  clause  2  Article  728,  to  bo  not 

subjectto  review  by  any  Court.  • 

■72».  rro*e^*»m»  o«  BdiMi«y.— The  taking  of  the  verdict  of  the 
Jury  or  other  proceeding  of  the  court  shall  not  be  invahd  by  reason 
p{  its  happemng^on  Sunday. 

See  Remarks  of  the  English  Commissioners,  upon  this  provision,  at  p.  p.  01',) 
and  620,  and  the  case  of  Winsor  v.  R.,  there  cited. 

780.  Sii»p«Ml(B»  ofaMitvaee  ofdcwth  oA  pi««iiMfr*«WM.— If  sen- 

tence  of  death  is  {mssed  upon  any  woman  she  may  move  in  ai  n>rt  ot 
execution  on  the  ground  that  she  is  pregnant.  If  such  a  motion  is 
made  the  Court  shall  direct  one  or  more  registered  medical  ^racti 
tionert  to  be  sworn  to  examine  the  woman  hi  some  private  place 
either  together  or  successively,  and^o  ioquir**,  whether  she  is  syith 
child  d(  a  quick  child  or  tjot.  If  upon  the  report  of  any  of  them  it 
appears  to  the  Court  t6at  sjie  is  so  with^  child  execution  >'liall  k 
arrested  till  she  is  delivered  of  J^child,  or  until  it  is«a  longer  possible 
in  the  course  (^  nature  that  she  shoiild  be  so  dehvered. 

781.  j«ryd«^e»tre*n.ple».ad«»boll*l.ed.— After   -the    COUinien- 

cement  of  this  Act,  no  Jury  de  ventre  impiciendo  shall  be  empanoned 
or  sworn. 


The  oaths  Heretofore  in  us.'  and  taken  by  t*ie  A're  matrcin  and  lnatr..Il^ 


(if  ;i 


(I)  Co  Litt.  227  ib).     See.  also,  .1  Inst.  1 10  ;  Fost.  2&-3a. 
i2il'.'rrars  Case,  Sir  T.  Raym.  84.  ,...,.,.      ' 

IsHwiBSor  V.  R.,L.R.  1„Q.  B.,  28!t ;  R.  V.  Shields.  28  St.  Tr.-4t4  ;  H.  v. ' 
3  Burn's^,  (30  Kd.),  m. 
.41  H  V.  Newton    13  Q.  B..  716 :  J8  L  J.  iM.  C.)  201. 
U\  H   V.  Charlesworth,  2  F.  *  F.  326 .  \R,lkH.  460  ;  3l  L.  J.  iM.  (.., 


nbbcii. 


^■^^iHb^iniT^f^'tMi^ 
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MOTION  UN  „,„,T  OV  JTO^MEOT.  659 

"  Yon  and  each  of  you  swpftr  th^t 

w.th  chdd  of  a  quick  child  and  a^  n'e  ml-f  ,?'*""'  ""^'^'^^^  «be  be 

^     toyourskdland  understanding. J-Tohii^^otrd.""'^"*^*^^^^^^ 

See  comments  atn.  19?,  aw/e  ,is  In  ti,„  iwr 

■    '  '°  "'"  ""^'^'•«"'  '^'"gos  of  pregnancy.     - 

tiJ'a*;.r'S;f l^diT^e^^'hT'^e^nt^^^^^  '"^j-  at  any 

offence,  and  before  jadgment  ?Jiv?n  1^"""'^?"^  P«^^«»  for  any 

•  '^'  2°r  ^t'"*^^  «°  the  recol^an  entry  JH'.f"''*  *'^^'  ^^^^^  o^ 
stayed  by  bis  direction,  and  on  such  entJl  V^'  proceedings  are 
proceedings  shall  be  stayed  ac-cordingly      ^  ^'"^  °^«  «»  such 

<our;'S^;;;j^r^r;^™^ 

™«P.ower  of  the  Attorney  General  tno.n,,  .-  '^ 

>y  entering  a  nolle  pro,*,,^^    as  [„  ip  ^^^  I'^o'^eed        was  formerly  exercisori 

to  enter  a  nolle  profegui'see  ArchbolJs  C^P  'tul°E"v'^]';^^  /'  "-^^  ^ '«"  S 

.inriiiv.  ^1  fc,i.  p  p.  110.121 

guilty  or  if  th^  iu'^*p*eidrtlu?fv~/tf  **^®  j"'^  ^^^  the  accused 
TX^^^  fk  him  whether  he  hi  ^Vt^J"^,^*  P'^'^'^S  at  the 
should  not  be  pa«od  upon  him  iSStnf  '«  f^^  ^''7  sentence 
«o  to  .k  ,,.„  ,,,,  „,PO,^^.^  ^^  try'^a^^.The    Si^r- 

^  ihe  accused  mav  at  anxr  t;,^^  u  ^.  °  ' 

judgment  on  the  grmndZ£^LinZl^'Tl  '""^^  '"  *"e«t  of 
amendment  whigh  the  Oj^Ms  willi^f  o  1'h*  i^*^ *  "''^  ^*^'  «"y 
8t;.te  any  indictable  offe^^  ^  "  ^'^^  ^as  power  to  make) 

^pX'th?^^^^^^^  and,d,^,^4^,^ 

of  Appeal  as  Wem  proyided.    If  tJ??^^^^^  matter. for  the  Court 
«ccu«^  he  shall  bt,  discharge^  ft^m  th^ri^^f^  '"  ^*^^"  «'  the 
motion  is  made,orif  the  coi|td;Si^ffnJ.?i!'''^"*'  ^^"o  «»«h 
motmn,  the  Court  may  «^ntSce  the  aS  5  ,i'  ^^ '^^  upo«  such 
^ourt,  or  the  Court  may  trj  its  discrS!?  *^"""ff  the  sittings  of  the 
|;ecogniauice,  or  on  that  of  luct  «„rett  ^^^^^       *'•?  on  bis>oU 
'>o/h,  to  appear  and  receiye  iuXm«nf  If        ^^^  '**'"'t  t^nks  fit,^/ 
•aJfed-upon.  If  aenten^s^nrmS  d^^Hr^K*"'^'"*'^"'-^  "'•^'^«" 
any  superior  court  before  whiJh  ?he  tZ^   '''  ''"'"^'  '''^' J»%«  ^^ 
aPFi'rs  or  is  brought,   or-^V^Zr^^''''\T''^'^'^  altorwards 
general  or  quarterns  o^e^-m^  r''"^"'/  ^"'^^^  *  <^«'«'-t  of    . 

5^  a  Hubsequ'ont  sittingS^^s  Citl.^l^'""''""  •  ■'"  ^.'*«"^'-  «^«^««n« 
be  «iiw-harged.  *     »y  paes  «  utence  ujon  him  oi-  direct  him  to 

'If  ration,  either  diix.ct  fhe'seatenol  f  t  *"^''  ^^'  ^'""» t  muy.in  its     . 

-hm.  the  trial  WM  hi^ronTr  the'rl.^'  *'""^'*  T  ^^  ^'^^  ?'«<=«.> 
»^  ynror.  jhe  person  sentenced  l(yh»  lymOvArl  ^ 
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to" the  place  where  his  trial  would  have  been  had  but  for  such  order, 
90  that  the  sentence  may  be  there  can  ied  out. 

See  comments  under  Article  629  at  p.  p.   591,  bm,  ante,  and  see  Article  72:t,    i 
and  comments  at  p  6^4,  anie.    See  also  Article  745,  post,  as  to  re?ervmg  ques- 
tions  of  law. 

784.  JvditMeMt  not  to  be  arrMtMl  for  tormal'defecl..  —  Judgment, 
afier  verdict  upon  an  indictment  for  any  offence  against  this  Act, 
shall  not  be  stayed  or  reversed  for  want  of  a  «mi7jf  «r,— nor  by  reason 
that  the  jury  process  has  been  awarded  to  a  wrong  officer,  upon  an 
insufficient  suggestion,— nor  for  any  misnomer  or  misdescription  ol 
the  officer  returning  such  process,  or  of  any  of  the  jurors,— nor 
because  any  person  has  served  upon  the  jury  who  was  not  returned 
as  a  iuror  by  the  sheriff  or  other  officer  ;  and  where  the  offence 
charged  is  an  offence  created  by  a^y  statute,  or  subjected  to  a 
greater  degree  of  punishment  by  any  statute,  the  indictment  shall, 
tfter  verdict,  be  held  sufficient,  if  it  describes  the  offence  in  the  words 
of  the  statute  creating, the  offence,  or  prescribing  the  punishment, 
although  they  <ire  disjunctively  stated  or  appear  tx)  include  more 
than  one  offence,  or  otherwise.    E.S.C.,  c.  174,  s.  24b. 

See  Article  629  and  comments  at  pp.  591,  59?,  imte,  also  Article  723.  ante.. 
79S.  Ver*letnottobelmp«*cliedfor«-ert«liiOii»l»«loii»M»oJiiroB.. 

(As  Amended  by  51  Vic.,c.  32.)-No  omission  to  observe  the  directions 
contained  in  any  Act  as  respects  the  qualification,  seectionballoing 
or  distribution  of  Jurors,  the  preparation  of  the  jurors  book  the  seleet- 
ine  of  jury  lists,  the  drafting  panels  from  th^  jurv  hsts  or  the  striking 
of  special  juries,  shall  be  a  ground  for  impeaching  any  verdict,  or 
shall  be  allowed  for  error  upon  any  appeal  to  be  brought  upon  any 
judgment  rendered  in. any  criminal  case.     K.S.C.,  c.  174,  s.  Zii. 

TSO.  i-««»<y  Of  .cca-eii  .i  time  of  oifenee.-Whenever  it  is  given 
in  evidence  upon  the  trial  of  any  person  charged  with  any  indictable 
offence  that  such  person  Avas  insane  at  the  time  of  the  comniission 
of  such  offence,  and  such  person  is  acquitted,  the  jury  shall  be  re- 
nuired  to  find,  specially,  whether  such  person  was  insane  at  the  time 
Sf  the'comraissibn  of  such  offence,  and,  to  declare  whether  he  is  ac; 

•  Quitted  by  it  on  account  of  such  insanity  ;  and  if  it  finds  that  such 
Person  was  insane  at  the  time  of  comtaitting  such  offence,  the  Court 
Wore  which  such  trial  is  had,  shall  order  such  person  to  be  kept  in 
strict  custody  in  such  plaoe  and  in  siich  manner  as  to  the  Court 

■     seems  fit,  until  the  pleasure  of  the  Lieutenant-Governor  is  known. 

See  Article  tl,  and  comments,  at  pp.   9-12,   on  Insanity.    See  also  com- 
ments under  Article  657,  p.  617,  an(e. 

■yaT.   Iii»»ii**y  of  accnsed  on  arraisnntent  or  trial. — If  at  any 

time  after  the  indictmlnt  is  found,  and  before  the  verdict  is  given  it 
appears  to  the  Court  that  there  is  sufficient  reason  to  doubt  whethei 
;  ,  tfiraccused  is  then,  on  account  of  insanity,  capable  of  conducting  his 
defence,  the  Court  may  direct  that  an  issue  shall  be  tried  whether  the 
accused  is  or  is  not  then  on  account  of  insanity  unfit  to  take  his  trial. 


tl 
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,-  \-4-*^ 
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Otil 

a  J^'r^HaToV;^^^  i«  given  in  eha.-go  to 

twelve  Jun>r8.    If  such  iio^?i i  'T  f ""  ^  ^'''^'^  ^y^ 
given  ,n  charge  to*  Jury  for  tria  oT  hlf  r  .     '^  '^"'««'*  ha^-^becn 

4?!S«  SS^2Ke« -^^l^f «  -usea  is  not  then  unfit 
8uch  iasue  had  been  dii^ctedTlf  ?he  torS  "^'^  ^T^"^  ««  i*'  no 
aceount  of  insanitv  the  cQfchal  order  ?  '"  *''''*  ^  '^  """^on 
custody  till  thepLHui.,1Bf  iJ;,,?;i^  Pn  ^^''"^'^'^  ^^  ^e  kept  in 

8hu    be  known,  and  any  ypC^^X  t«  "^^^ 

shall  be  discharged.  »  Pioaood  Bhajl  be  set  aside  and  the  Juiy 

■^•^•'  ^-  1  •'*)  88.  252  and  255 

find  the  biJl.  and  then  the  Cour     e  the  on  aZL ''  '"'^"'»'-    '^  '**  t"ei   '  uty  o 
prisoner's  detention  during  the  Que^-s  plea^uTe^;^;';'"'  "'  '™''  '"''V  °'-<J«r^t£ 

.a^^^^l^^tSitrKS,^;;;^-^  '-  -^heth^rapr.o„er 

iJJ.rKS^S'^:'^]:;- -;£  JCTT^'}^,  ">f «  f^r  and  on  heha.r 
indicted  for  an  indictable  oilence  bo  in,nL        '  "'"  ''«'"^'H'Jant  who  stands  hen 

subject ;  but  under  ordinary  crcS.n^lL?'  ""*'  "''^'^^'^on  being  given  on  fh,' 
some  evidence  as  to  the  PPisonTsThl^Ttrte' onnr.'.o;'' ''"  ■'"'^«-  '-^J^- 

per8?n\lb"*^rpaSnrn/ThT'/  ^^T"^  ""  '-•-"y—If  any 

first  day  Of  JuCrTh?u^'n5''eVh?'j;^a'''.""  "f'"^*^  ^^^  ^f^-"'  " 
abqmtted.of  any  such  offe^e  on  he IZrtd"^^  ^^•xty-seven,  was 
of  thfe  cpmmission  thereof,  and  has  S  A?.  'T"'*^  "^  *''*^  *""« 
dangerous  pereon  by  orde^  of  the  Co„r?  .^•'V^"'"^''^  "'  c»8tody  a«  a 
^va8  tried,  and  still  romains  in  custodv  th.  T  •  T  ""'^'"^^  '"''^  P^'^'^on 
make  a  like  onier  for  the  safe  cSv  of  1'k'"'"'*-^^'^^^'-°«^-  '««>' 
sure.    ie.S.C.,  c.  1Y4,  8.  254.  ^   «*  «"<ih  person  during  plea 

to  be  discharged  fof  wan  V  proSi^n     ""Y^'  u^^^'"*^  ^'^^^  ^^^^'t 

1 1 )  R.  V.  Hodges,  8  C  A  P.  1 95:  7~"^  7"^' '■ 

l-J  H.  v.GoodB,  7,A.  4E,  536. 
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such  place  and  in  such  manner  as  to  the  Court  seems  tit,  until  th^ 
pleasure  of  the  Lieutenant-Governor  is  known.     B.S  C,  c.  174,  s.  25(). 

740*  Cnatody  of  Insane  person. — In  all  cases  of  insanity  SO  found, 
the  Lieutenant-Governor  may  make  an  order  for  the  safe  cftstody  of 
the  pei-son  so  found  to  be  insane,  in  such  place  and  in  such  manner 
as  to  him  seems  tit.     R.S.C,,  c.  174,  ss.  253  and^257. 

.  741,  laannity  or  person  impriaoned. — The  Lieutenant-Governor, 
upon  such  evidence  of  the  insanity  of  any  person  imprisoned  in  any 
prison  other  thaif'^b  penitentiary  for  an  offence,  or  imprisoned  for 
safe  cuBtody  charged  with  an  otl'ence,  or  imprisoned  for  not  finding 
bail  for  good  behaviour  or  to  keep  the  peace,  as  the  Lieutenant- 
Governor  considers  suflScient,  may  order  the  removal  of  such  insane 
person  to  a  place  of  safe  keeping;  and  such  person  shall  remain 
there,  or  in  such  other  place  of  safe  keeping,  as  the  Lieutenant- 
Governor  from  time  to  time  orders,  until  his  complete  or  partial 
recovery  is  certified  to  the  satisfaction  of  the  Lieutenant-Governor^ 
who  may  then  order  such  insane  jjerson  back  to  imprisonment,  if 
then  liable  theretd,  or  otherwise  to  ,be  discharged.  R.S.C.,  c.  174, 
B.  258. 


F0&8  tNDilB  PART  LI. 

i 

FlH>J^  8CHEDCLI   ONE. 

KK.—iSection  666.) 


'     CHALLENGE   TO    AIIUAY. 


Canada,  '\ 

Province  of  ,  [ 

County  of  .  ) 

The  Queen ")     The  said  A .  B.,  who  prosecutes  for  our  Lady  the  Qud^i 
V  V  (or  the  said  C.  D.,  as  the  case  may  be)  challenges  tho 

C  D.      )  array  of  the  panel  on  the  ground  that  it  was  returned 
bv  X.  Y..  iheriff  of  the  county  of  (or  B.  **.,  deputy  of  X.  Y  , 

sheriff  of  the  county  of  ,  as  the  ca»e  may  be)  ,and  that  the 

said  X.  Y.  (or  E.  F ,  as  the  caae  may  be)  was  guilty  of  partiality  (or 
Araud,  or  wilful  miaoonduct)  (1)  on  returning  said  panel. 


asctec 


(h  Particulars  should  be  giv«n  shewing  in 'what  resfject  the  Sheriff  or  Deputy 
Sheriff  was  partial  or  in  what  his  alleged  fraud  or  wilfUl  misconduct  consists. 


^^  "^  -■ 


« 


APJ'KAI, 


LL.— (5ec^?"on  668.) 
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CH.VLLEKGE   To    I'oLL. 


Canada, 
Province  of 
Countj'  of 


The  Queen  ~J      Tho  HsiW  A   n   ,.ri       r 

C.  I)  j  his  name  does  not  an  ^  ,r  f,  .h''  ' ""'!  ^l'"  -'•''""•'  *»>'" 
not  indifferent  between  tlie  Queen -ml  (h  „■'! .''"  m''„  ^"'"  "  ^"^"^  ^e  i. 
wa«  convicted  and  sentenced  ^'de-ul'^"'^  ^'  '-  ^0  or  "  tl.at  he 
pnsonment  with  hard  labour'  J.  Z-  I^'"«' "Servitude,' or  '  im- 
''thatheisdi«quahh?dl;ianalie;./''''^'"^'  '"^'^'^  "'""th./"  or 


i'  A  K  T     L  I  I 


APPEAL. 
Onm.  s„„jec.  .he  E.g,„h  C.™,.,,„„  „,,.  „,  ,„„„^„^  ^^     _ 

in  th^Xr'rr.teL'^St^ :•"■  »"^»«"™'  «»  »  '*'.  ana 
keads.    TKose  .re  «r«  KpStL^  """"««''  "nder  three  semrau^ 

Coun  Of  Crown  c£"^&rJf  ?^Ji5— i-^^^^^ 

Qpx^j^STthSsSrfr^^^^^  ^-''^^'''  the 

judgment  on  the  ground  that  erroraoS^ftra  1  /i^  °P^"  ^^^  '•o^«™ea 
error  being  granted  only  on  theSrv  .^nl^^^  ^"*  "^ 

liee  ultimately  to  the  House  ofS^TClZill^i  ^"^  ""^^^^ 
drawn  up  that  many  mattere  by  wbiVh?^  ^  '^^  ''P^^^er,  is  so 
jud  ced,-indeed,  the^  matte.?  bT  wh  eh  ^^^''9?''  ™f  ht  b«  pre- 
prejadiced,  would  not  appear  u^nkJorL?  ?"**  J"^«'>'  ^^  ''*' 
reception  or  rejection  ot'^den^  nl  .  •  'J^^^^9^>  ^he  improper 
woufdnot  appeir  uhonlhr^S.  Th\"r^iTtT  'f  '""'r^' 
only  to  questions  of^law  and  onlv  tn  fK„?  y- 1^®"'^*'*' »PP''e8 
egal  questions  which  ^"^AlXrii:VT''  """T  '' 
themselves,  e.  g.,  an  alleired  imno..,i»;^f    •    ^  ''^  *''®  proefeedings 

(2)  Mans«Ii  v.  R..  8  E.  4  B.  54  ;  Doars  4  B  375  •  97  r  r  ,  v,  ,.  . 
(3|  Winsor  v  H  ,  L  R  i  o  r  177  i*  i  ',,.'.  *''^-  -^^  M.  C.)  4. 
(4)  Bradlaugh  v.R  .  ?Q  B^D  C07  '  '"•  ^  '  '^'• 
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very  small  number  of  cases  of  rare  occurrence.  It  must  be  added 
that  the  procedure  in  writs  of  error  is  extremely  technical.  It  is 
necessary  in  such  cases  to  draw  ■up  the  record,  and  this  is  an  exti-e- 
raely  formal  and  prolix  document,  though  the  materials  from  which 
it  is  compiled  are  simply  short  notes  in  a  rough  minute  book  kept^'"by 
the  officer  of  the  Court.  When  the  record  is  drawn  up  the  Court  of 
Appeal  cannot  look  beyond  it,  but  is  tied  down, to  the  matters 
expressly  entered  in  it.  The  proceedings  on  special  verdicts  and 
demurrers  to  evidence  have  practically  fallen  into  disuse. 

Reserved  c«ae. — "^he  second  mode  in  which  proceedings  dn  the 
nature  of  an  appeal  may  be  taken,  ijj  upon  a  case  statbb  by^e  judge 
for  the  Court  for  Cbown  Cases  Eeserved.  Up  to  the  year  1848  it  was 
the  practice  if  any  question  of  law  which  would  not  appear  on  the 
record  arose  at  a  criminal  trial  at  the  Assizes,  for  the  judge  who  tried 
the  case  to  state  the  point  for  the  opinion  of  all  the  judges,  by  whom 
it  was  afterwards  considered  and  determined,  no  reaaons  for  the  deter- 
mination being  given.  Ifthe  judges  thought  that  the  conviction  was 
wrong,  the  person  convicted  was  pardonSi.  There  was  no  mode  of 
reserving  cases  which  arose  at  the  Quarter  Sessions.  By  11  and  12 
Vict.,  c.  78,  a  Court  for  Crown  Cases  fi^erved  w^  instituted,  com- 
posed of  the  judges  of  the  three  common  law  Courts  or  any  five  of 
them,  a  Chief  Justice  or  the  Lord  Chief  Baron  being  one.  Upon  the 
construction  of  the  Act  it  has  been  considered  that  if  a  differance  of 
opinion  occurs  between  the  five  judges,  the  minorityi  are  not  bound 
by  the  majority,  but  the  matter  must  be  referred  to  the  whole  body, 
— a  ccjurse  which  is  on  fnany  obvious  grounds  inconvenient.  The 
existing  power  of  appeal  on  a  point  reserved,  is  only  on  behalf  of  the 
accused.  The  consequence,  is  that  the  judge  cannot  reserve  a  question 
unless  he  rules  it  against  the  accused,  notwithstanding  his  own 
opinion  may  be  that  though  the  point,  jg  doubtful  it  should  be  decided 
in  favor  of  the  accused  ;  and  j^ultimdj^ttt  is  determined  that  there 
has  been  an  impK>per  ruling  againJHf  accused ^  on  some  point  ol' 
perhaps  very  little  im'portaiice,  oi*  WWsome  evidence,  perhaps  of 
little  weight,  has  been  improperlj^  received  or  rejected,  the  Court  of 
Appeal  must  avoid  the  convictipnktad  has  no  power  to  grant  a  new 
trial  The  procedure  is,  however,  extremely  simple  and  free  from 
technicality.  No  record  is  drawn  up,  and  the  Judge  who  reserves 
the  point  states  a  (Tase  Iti  simple  language. 

NewTriJii. — "  The  third  proceeding  in  the  ndture  of  an  appeal  is  a 
Motion  for  a  nkw  trial.  This  is  confined  to  cases  which  have  either 
originated  in  or  have  been  removed  into  the  Queen's  Bench  l)ivi8ion, 
and  as  it  seems  (R.  v.  Bertrand,  (1),  disapproving  of  R.  v.  Scaiffe),  (2), 
to  cases  of  misdemeanour.  A  defendant  who  has  been  convicted  may 
move  for  a  new  trial  in  these  cases  as  in  a  civil  q»se,  but  the  decision 
of  the  Queen's  Bench  Division  is  final. 

'.'It  seems  to  us  that  in  order  to  form  a  complete  system  these 
various  forms  of  proceeding  ought  to  be  combined    For  this  purpose 

(1)  K.  V.  Bertrand,  L.  H.,  I  Priv.  Coun.  520, 

(2)  n.  V.  Scaiire,  '>  Den.  281  ;  20  L.  J.  (M.  G.)  229  ;   17  Q.  B.  238.* 
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witl,  two  important  differences  Wrnn'no.r  ?""'  Reserved,  but 
the  minority  should  be  bounS  hythJ^Zltu^^VV''  ""^^'^  ««»rts, 
of  fifteen  judges  is  inconveniently  ai,r  H  n'''  ^-  ^^"^*  composed 
a  Court  of  fivb  should  bo  divided  it  Smk^/  ^T^  of  importance 

efould  have  power  to  permit  aoTp2?oVeSeX\l  ^«^^* 

^^^r^^^^^^  in  the 

trials  the  Queen's  Bench  Div^on  Tho^'iV^^*  '''  **>«  "^^'^  of  such 
and^that  It  Should  have  power  r^iSat^,  ^^^^  -/^£ 

s.:uti^l%tTXolX.:s1otakr^  ^"h  ^^'^^^^  -  ^P^al- 
the  existing  law  as  regards  boTraatto^ofV"'"*^^'^  ^^^nges  in 
With  regard  to  matter  of  law  th?  JudL  hi"^  '°^  ^'^"er  of  fact, 
cretion  as  to  reserving  or  not'reservinlni.'**  P"*?^"'^  "^^^^'ut^  dis- 
tria  and  do  not  appear  on  the  lecoVd^  W"'  Z^''!"  ^"««  «*  t^e 
modihed.     We  propose  accorSiiX  that  ttl  7h  """u*'  ^^^^  *«  b« 
to  take  a  note  ofsuch  questions  fs  he  mavh«     ft  '^''"  ^   ^^^^nd 
f.^r'n"'"'  the  application  frivolous     ?f h«  'f  "^  *?  ™«^'-^«'  "°1««« 
for  the  Court  of  Appeal  the  Attorney  Ge^Prtl       '*^-  ^^u^"^"*  «  «««« 
grant  leave  to  the  ^rson  makinTthTannS'  ""T  ''*^''  discretion 
of  Appeal  for  leave  to  appeal  aifrffh-P^Jf*'''"  ^'^  ""^^e  the  Court 
stated     The  Court  on  he&The  c^^^^^^^       T^  ^''^«*  '^  ^«««  to  Z 
the  ruling  app«bled'fVom,oJlrant  a  n^.vT"f  ™T  ^'^^«^-  ^«nfi™ 
to  be  dischar^d  /in  a  wordTmav  „oT-  ""*. '  "*"  '^'^«''*  the  accused 
.  action  when  the  quesUon  is  one  S^L     ''f  f''  ^«P««t8  as  in  a  civil 
either  side   This  ?n  some^ways  ,  fatoT^bTe  a^d^  '^H''  «^^''^«'''^«  '^f 
to  accused  persons.     By  the  existinlSw  tl     ' ■  ''^^''^^ ""favorable 
peal  on  a  point  of  lawJs,  ffenerS^^,^  I  •  ^  prisoner's-  right  to  ap- 
discretion  Vf  the  Jud^*^^b?t  i/fisTw"^'"? ^J'"*  *°  *'^^  absolute     ' 
Coart  above  decides  in  his  favor  the  ES"^  ^  ^PP«^'  «"d  if  the 
•n  a  civil  case  he  , would  gain'  nothTnJhZ^ 
Under  section  540,  (2)  the  prisonrtvo^fd  kT    K."f  *"*  *^  *  "«^  tritl. 
leave  of  the  Attorney  GeneSlSnr?h„.n^i**i.^PP«^J^'th  the 
he  succeeded  he  w^ould  in  Sy  S It  nbt  '-"^  '^'  "^"^g^'  but  if 
matter  appealed  upon  was  a  mSf  irS,?^-f "  "  "«^  t*-'*'-    ^fthe 
merits  of  the  ease,  the  Court  6?rpD^;rioH^'  '°^°^«terial  to  the 
"ght.    All  this  would  diminish  th?tlu?of1h''^-  T^"'  *"  ««*  ^t 
prisoners,  though  it  would  increase  Its  e.tl.Tf^''*  ""^  «PP«*J  to 
too  that  the  ri  At  of  appeal  onZ^tonsnf.       •  *  "•"'*  ^^  ''^^''^ 

A=il?s  ?5^s  -«-- ^-r  o^r  o?^«;X"\d 

^^(  )  Art.cle  744,  pou,  is  to  the  sa^e  e.rec^  as  section^  5.'.0  of  the  Knglish  Draft 
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oxpediency  of  this.  If  it  is  thought  proper  to  confine  the  right  to 
the  accused,  the  alteration  of  a  few  words  in  the  section  would  effect 
that  object, 

"  In  dealing  with  appeals  upon  matter  of  law  little  is  ^wanted 
beyond  an  adaptation  of  the  existing  law. 

"  It  is  more  difficult  to  provide  in  a  satisfactory  way  for  an  appeal 
upon  matters  of  fact.  It  is  obvious  that  the  only  practicable  means 
of  giving  such  an  appeal  is  by  permitting  convicted  persons  to  move, 
under  certain  circumstances,  for  a  new  trial,  either  on  the  ground 
that  the  verdict  was  against  the  evidence,  or  on  the  ground  that  th«^ 
verdict  has  been  shown  to  be  wrong  by  facts  discovei^  subsequently 
to  the  trial.  If  the  ground  on  whicn  a  new  trial  is  sought  forjs  that 
that  the  verdict  was  against  the  evidfsnce,  the  case  is  coinparativelj- 
simple.  In  such  cases  the  judge  before  whom  the  case  was  tried 
ougnt  to  have  power  to  give  leave  to  the  convicted  person  to  apply 
to  the  Court  ot  Appeal  for  a  new  trial.  If  the  convict  had  an  absolute 
right  to  makfl|^uch  an  application,  it  would  be  made  whenever  the 
convict  could  aflfordtit.  By  making  the  leave  of  the  judge  who  tried 
the  case  a  condition  for  such  an  application,  such  motions  would  be 
practically  confined  to  cases  in  which  the  Judge  thought  the  J  ury 
had  been  harsh  towards  the  prisoner.  However,  when  the  applica- 
tion was  made,  the  Court  of  Appeal  could  deal  with  it  as  in 
civil  cases.' 

"  A  much  more  difficult  question  arises  in  relation  to  cases  which 
occur  from  time  to  time,  where  circumstances  throwing  doubt  on  the 
propriety  of  a  conviction  are  discovered  after  the  conviction  has  taken 
place.  In  these  cases  it  was  provided  by  the  Bill  that  the  Secretary 
of  State  should  have  power  to  give  leave  to  the  pei-son  convicted  to 
apply  to  the  Court  of  Appeal  for  a  new  trial.  Upon  the  fullest  con- 
sideration of  the  subject  we  do  not  think  that  such  an  enactment 
would  be  satiBfJtetory.  In  such  a  case,  the  Court  of  Appeal  musl 
either  bear  the  new  evidence  itself,  or  have  it  brought  before  it  upon 
i^avit'  In  the  former  case  the  Court  would  substantially  try  the 
caae  upon  a  motion  for  a  new  trial,  and  this  is  opposed  to  the  principle 
of  trial  by  Jury.  In  the  latter  case,  they  would  have  no  materials  for 
a  satisfactory'  decision. 

'•  It  is  impossible  to  form  an  opinion  on  the  value  of  evidence 
giv6n  on  affidavit  and  ex  parte  until  it  has  been  checked  and  sifted 
by  independent  inquiry.  Such  duties  could  not  be  undertaken  by  u 
Court  of  Appeal.  If  the  Secretary  of  State  gave  leave  to  a  convict  to 
move  theCoyrt  of  Appeal  for  a  new  trial  on  evidence  brought  before 
the  court  by  affidavit,  the  only  well-ascertained  fact  before  the  court 
would  be  that  the  Secretary  of  State  considered  that  there  were 
grounds  for  such  an  application  This  would  make  it  difficult  to 
refuse  the  application.  The  Secretary  of  State  would  ba  responi^ible 
only  for  granting  leave  to  move  the  court  for  a  new  trial.  The  court 
in  granting  a  new  trial  would  always  in  fact  take  into  account  the 
opinion  indicated  by  the  Secretary  of  State's  conduct.  It  must  also  be 
remembered  that  a  court  of  justice  in  deciding  upon  such  appliialioiH 
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new  trials  in  civil  cases  on  thr^.^d  „?"!  '"f^.-"  "PP'-'^^Oons  for 
•Such  applications  cannot  bo  made  at  all  LT^'  f '«<=«^'«red  evidence 
■nterval  of  time  and  are  not  gmnLl  it  thl  !  V  '"P't^^*'*  ^^O' «h6rt 
,  of  any  negligence  ;  and  this  sirinZlV  ■  "PP^'^"'  has  been  guilty 
tration  of  juftice  a'nd  to  the  terSt?on'ofTt''^' ''  '^'  ^"«  ^^lldn  ^- 
uneatisfactory  to  apply  such  , -nil  *  o^^  contr|)ycrsies.  Jt  would  he 
criminal  easel  NoSt^-  at  what  U  ,'*PP''^^ti6fts  for  new  trialj,,'^ 
a  conyicted  person  appeared^ro^^^^^^  ^""o.enc^  of 

(suppose  under  sentence  of  dcffi  h  .!i~"  matter  howgrossly  a  man 
be  impossible  to  refuse  h^a  Sh  f„rtS- ^''^ '^".^^*'' '' ^«»W 
Huchfapseof  time  or  mismanagLen      S  ^°  °u"'°  ^"■^""*'  «f 

"  Experience  has  shown  thit  th^  e 
judge  of  the  existence  oHuch  cim  mst?„r'".I^'  '^  ^'^'^  '«  '^  better' 
can  be.     He  has  eyery  facilitv  f^^         "?*'^  *^''"  »*  ^ourt  of  Justice 
stances;  he  can  ml/JsfZ^'^'^T-A'^''  \^'  "l'^'^"*'  <^^ 
of  the  judge  who  tried  the  ^r«n7of?h«l  ''""If'^  «^' the  assistance 
which  he  occupies  is  a  gu^Sntee  of  hf        ''"i?"'^-    The  position 
opinion.     HeisYettered  bf  n™  ule  anH  h'  T"  .^*"^*'  *"  ^^^^  "" 
precedent  for  subeequentTasee.     We  do  not  ITk'"  '''l^  '"'*  ^«'-™  ^ 
could  be  proyided  for  enquiry  into  the  ^fif     ^"^  *  ^"^'^  "^ans 
tional  cases  in  question!*  The  powers  TZ"^^"^  ^^"  '''^  ^^^^^P' 
howeyer,  as  to  diflposing  of  the  cJ^Iwhi.h  Secretary  of  State, 

a«  satisfactory  aa  Cpower  ot  eSSi  intoTh«- ^"'^  ^'"^  ''''  °»^ 
He  can  advise  Her  Alajestv  to  remit  m-  £  Z^®"*  ^"'t'umstanccs. 
say  nothing  of  the  inooSStency  ^  •  parSonin."''  '  ^"'/"^^  ^  '^»''  ^o 
on  the  ground  that  he  did.not  commh  ^?  ^  1'"'"'  ^^'^  *«  ^Aence 
unsatiflfactory.  ^  commit  it,  such  a  course  may  be 

HhrS^tifthl  conyTc?  iiXrl' •'  ^''^'V'  «^  ^'^'^  -«y  be  to 
of  the  conyiction  is  dSIbtfuf  thal^  '"r^"*'  ''"'/''«*  ^^^^  P^riet^ 
which  ot^ht  to  haye  been  cJsWe  J  t'thT.  ''^•"1'*  ^^««^«"»^ 
w:w  attached  to  a  view  of  the  c^the  hl^'  ^  ]'"[«  importance 
sufficiently  apprehended  at  the  tn^'  ?n  shortZ  ""^"^^''^  ^^  "«t 
that  I  he  case  is  one  on  which  t  h«  nr!iL  }>  *^®  enquiry  may  show 
be  taken.  If  this  ie'L  v?  w\VVeSZ'v  of%??-^r  «"«^*  ^o 
think  to  haye  the  right  of  directing  a^ew^.^ .     ^^**'  ^^  «"^t  *>  we 
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technical  and  give  little  real  informatior..  Ins^ad  of  it  we  propose 
that  a  boo1i  to  be  called  the  Crown  Book  should  be  kept  by  the 
officer,  which  should  record  in  common  language  the  proceedings  ot 
the  Court.  In  practice  the  record  is  hardly  ever  made  up,  and  it  it 
is  necessary  to  make  it  up,  the  officer's  minute  book  affords  the  only 
materials  for  doing  so.  Our  proposal  is  nractically  to  subs Utute^ho 
original  took  for  tlie  record  which  is  made  up  from  it,  and  is  merely 
a  technical  expansion  of  the  original. 

"  We  also  propose  that  the  Court  of  Appeal  nhould  have  power  to 
call  for  the  judo's  notes,  and  to  supply  them  if  ihoy  are  considered 
defective  by  any  other  evidence  which  may  be  available, -a  short- 
hand writer's  notes  for  instance.  (1) 

"  We  consider  the  statutory  recognition  of  the  duty  of  the  Ji^ge 

to  take  notes  .as  a  matter  of  some  importance.     Eng.  Commrs  .  Kep. 

c«.imBoofc.-The  provision  by  which  the  Royal  Commissioners  proposed  to 

9ub~imle  uTcrown  feook  for  the  present  formal  record  is  contained  in  section 

5ltof  the  English  Draft  Cpde,  and  is  as  follows  :— 

"  It  shall  not  in'  any  case  be  necessary  to  draw  up  any  formal 
record  of  the  proceedings  on  a  trial,  for  a  criminal  offence,  but  the 
proper  oAcer  of  the  Court  before  which  the  trial  takes  place  shall 
Sause  to  be  preserved  all  Indictments  and  all  depositions  transmitted 
to  him,  and  L  shall  keep  a.book  to  be  called  the  Crown  Book,  which 
book  shall  be  the  property  of  the  Court,  and  shall  be  deemed  a  reconl 
them>f,  and  the  content^  thereof  proveable  by  a  certified  copy  or 
extract  without  production  of  the  original, 

"In  the  Crown  Book  shall  be  entered  the  names  of  the  Judge 
Recorder,  Justices  or  other  members  of  the  Court,  and  of  the  Graq. 
JuroJsInd  a  memorandum  of  the  substance  of  all  proceedings  at 
every  trial,  and  of  the  result  of  every  trial  ;  and  such  entrie8„or  a 
certified  copy  thereof,  or  of  so  much  thereof  a«  may  be  material,  may 
be  referred  to  on  any  proceeding  by  way  of  appeal  as  herein 
provided  ;  and  any  certificate  of  any  indictment,  trial,  conviction  or 
acqu  ttal/or  of  the  substance  thereof,  shall  be  made  up  from  the 
memorandum  in  such  book,  and  shall  be  receivable  in  evidence  for 
the  same  purpose  and  to  the  same  extent  as  certificates  of  records  or 
the  substantial  parts  thereof  are  now  receivable. 

"  Anv  erroneous  or  defective  entry  in  the  Crown  Book  may  at  any 
time  bi  amended,  in  accordance  with  the  fact,  by  the  Judge  or 
Justice  who  presided  at  the  trial. 

"Provided  always  that  nothing  herein  contained  shall  dispense 
with  the  taking  of  notes  by  the  Judge  or  Justice  who  presided  at  the 

"If  the  trial  takes  place  before  a  different  Court  from  that  to 
■  which  the  Accused  was  committed  for  trial  or  at  a  different  Cour 
from  that  before  which  the  indictment  was  found,  a  statement  shall 
be  Lde  in  thrown  Book  of  the  order  under  which  t^e  trial  is  so 

held,  and  by  whom  and  where  it  was  made.        ^ 

~~[{)  For  a  provision  to  this  effect  see  article  745,  post. 
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^^^:s^t^z:S,7^:;:^^  «--^  ^^  the  c^„ 

boind^l^Mo  pSL'irAr""''*-^^  "°^  the  prosecutor  was  \ 
Act.  (l;  the  naTe  ofsuTple  LTr^^^^^  of  section  458  of  this 
over  ;  or  prosecutor,  and  by  whom  he  was  bound     \ 

^Soi^:^;^:^  sfsi^'.---^'  ^'-  ^^«  --  of  ^ 

trlnilt^TZlmL''':ft^^^^^^^  fr^ions  have  been 

Who™  X  Of  the  j>^^z£\i^ri:iSLf.  ;i^tSr:  ^'^^^ 
it  ZntortJt*  ottr  r  thrSr^^*!^'"^"*  ^^^  ^"^^  -^^^^^^  - 

wh>ch  the  Crown  bS  Songs  t/Z^tTol.  h"'  ''^^•^^"^  *« 
either  the  prosecutor  or  accused  af  an v  Hnf«  nH  "^  «PP''C«t'on  of 
these  particulars  to  be  enS  L7  t'™«' ?^d«>-  'i  statement  of 
erroneous  or  defective."  '        ^""'"'^  *^^  statement  where 

any  such  alterations  in  the  oresent  m^rt«  ^    ^  "^  p  '"''''"'''^  "'"'"  *>«  subject  to 

cribed  byanyniles  of    he  ^erior  GourJ'oT^^^^^^^ 

may,  by  some  of  the  Courts,  b^  Znd  ad^i^^^o  "^ir,'h'^''^,''°"  '  ''"''  '' 

above  suggested  by  the  Royal  Commissioner  ^^    ""^  ^'■°'^"  ^"""^ 

jud^^?^t?f"::?;'s;r^r  ju'dgrht;;;;^^         '"^^  -^f-^  - 

or  of  a  Magistrate  proceeding  nrHA^-"^  I-  '°  criminal  cases 

.  eighty-five,?2)  on  theS^f aify pe"rtn  rSndTcirbleoff '""  ^ 

he  upon  the  application  of  such  iiAr«nn  jf         •  .  ^^  ®  ^^®"<^®' ^^^a" 

App.^1  to  .he Z^  here°„^refpi?Sli:r  i^°„S:,?n°' 

See  Articles  750,  and  900,  post.  ^-- 

prrc!Sinr^*'erro;XllTt'^!:?n"~*~""''"*  ?-?"•»-  »'  '"-'-No 

duL?o'raZr  tt^riaTl''' "'^^  ""^"^'^  I^™«"  ^  tried  may,  either 

«i"he  ?rial  oJ  on  In  v  '.r^r'  '^^  Vf""^'"^  '^f  '««>  arising  either 
_the  trial  or  on  any  of  the  .proceedings^^^^^fa^   Jseque^t, 

(I)  See  Art.  595,  poj{.  ^^  ' 

cSlitfGener.?^^,''''^"'"'''^'''^''  Ontario,  of  offences  triable, in  a 
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or  incidental  thereto,  or  arising  out  of  the  direction  of  the  jutigts^'  for 
the  opinion  of  the  Court  of  Appeal  fh  manner  hereinafter  provided.' 

3.  EiTHKB  Tinp'PRosEOUTOE  OR  THR  A0CD81I)  miiy,  during  the  trial, 
either  orally  or  in  writing,  apjply  to  the  Court  to  reserve  any  such 
question  as  aforesaid,  and  the  Court,  if  it  refUses  so  to  reserve  it,  shall 
nevertheleas-^ake  a  note  of  such  objection. 

4.  After  a  question  is  reserved  the  trial  shftll  proceed  as  in  other 
cases. 

5.  If  the  result  is  a  conviction,  thi  Court  may  in  it«  discretion 
respite  the  execution  of  the  sentence  or  postpone  sentence  till  the 
qtiesiion  reserved  has  been  decided,  and  shall  in  its  discretion  commit 
die  person  convicted  to  pri8«>n  or  admit  bim  to  bail,  with  one  6r  two 
sufficient  sureties,  in  such  sums  as  the  Court  thinks  tit,  to  surrender 
at  such  time  as  the  Court  directs. 

6.  If  the  question  is  reserved,  a  case  shall  bo  stated  for  the  opinion 
of  the  Court  of  Appeal.  -^       : 

In  an  English  case,  where  a  prisoner  had  pleaded  guilty,  the  Judge,— having, 
after  leaving  the  Assiz*  town,  had  his  attention  called  to  an  unreported  casr 
which  if  it  was  law,  showed  that  the  Indictment  to  which  the  plea  of  guilty  had 
been  so  pleaded  was  bad,— thereupon  stated  a  case  lor  the  oulnlon  of  the  Couri 
for  Grown  Cases  Reserved  ;  and  it  was  held,  that,,  although  the  prisoner  had 
pleaded  guilty,  the  question  of  whether  the  indiotmenl  was  bad  was  a  question 
arising  on  the  trial,  so  as  to  give  the  Court  of  Crown  Coses  Reserved  jurisdiction 
to  decide  it.  (1)  & 

it  will  be  noticed  that  the  above  Article,  743,  gives  the  Court  power  toresen,' 
for  the  opinion  of  the  Court  of  Appeal,  questions  of  law  arising  either  on  Ihe  Irxal 
or  on  any  of  the  proceedings  Bre/iminiirflr,  $\ib»9q\»tnt,  or  ineidenM  thereto,  or 
arising  out  of  the  directioa  or  the  Judge. 


744.  Mwwmik  wkM  mm  ^tmUmm  ta  MMVveA— If  tbe  Court  refuses 
to  reserve  the  question,  tbe  pa&tt  appltinu  may.  with  the  leave  in 
writing  of  tbe  Attomev -General,  move  (he  Court  or  Appeal  as  berein- 
ftfler  provided.  Tbe  Attorney-General  may  in  his  discretion  give  or 
refuse  such  leave.        , 

2.  The  Attorney-General,  or  any  person  to  whom  such  leave  as 
aforesaid  is  given,  may  on  notice  of  motion  to  be  given  to  tbe  accuted 
or  prosecutor,  as  tbe  case  may  be,  move  the  Court  of  Appeal  for 
leave  to  appeal.  Tbe  Court  of  Appeal  may  upon  the  motion  and 
upon  considering  sucb  evidence  (if  any)  as  tliey  think  lit  to  require, 
grant  or  refuse  sucb  leave. 

3.  If  leave  to  appeal  is  granted,  a  case  shall  be  stated  for  the 
opinion  of  the  Court  of  Appeal  as  if  tbe  question  had  been  reserved. 

4.  If  tbe  sentence  is  alleged  to  be  one  which  could  not  by  law  be 
passed,  either  party  may  Without  leave,  upon  giving  notice  of  motion 
tp  tbe  other  side,  move  tbe  Court  of  Appeal  to  pass  a  proper  sentence. 

6.  If  the  Court  has  arrested  judgment,  and  reftised  to  pass  any 
sentence,  the  prosecutor  may,  without  leave,  make  sueh  a  motion. 

II)  R.  v.  Brown,  24  Q.  B.  I).,  357  ;  59  1..  J.  (M.  C),  47.    ^ 


J^<  ^'t*" 
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for  a  new  trial,  the  oourt  befor7wJ;;i;^{"u^*"y.«Pl^'^' .^^^Pplicatiop 
thinks  necessary,  or  if  the  Oonrf  /  •  *  ^"*' ,^"»'  was  had  shall  if  it 
Court  of  Appeal  a  copy  o?  Se  who  e  oT'\  "^  ^"^'**'  ^^^  tX 
material  of  the  ,videnS  or  the  noTe"^^^^^^^^  P"'"'  "«  "^b^ 

justice  at  the  trial.  The  Court  of  AniTl  m„  ''p'^^?  "^  P'^^^ing 
notes  are  sent  and  it  considei-s  such  note«  dS'.'^'''"^/^*' J"^ff«'« 
other  evidence  of  what  took  place  at  th«  tSf  ^^'  '■"^^''"  '«  ««ch 
TheCounof  Appeaimay  in  itn£>retiins."fK ''','*  "'^^  ^'""k  «t- 
C«»rt  by  whie^  it^^  ^^  to  be  .SnS  ^^^''^-^''^^  «««  to  the 

c.  174,  s.  264.  "^^ /"*"™ended  or  re-stated.     R.s.Q 

7#C   '•wei»orconrtof  Ain»««i       TT   ^^    *£,   -i 

uDde,  the  pow,™  i'^r^mlxfoi^iM,,S^i^ff.^^^'<Sfnynfp^t 
ia.)  00,^™  the  ™u„g  .pp,.,,,  ,„*:;■;„';  *""  °'  -^"»«»i  -v^ 


(ft.)  if  of  opinion  that  the  niUnn.  «r^„ 
been  .  „i..ri.|  i„  con^KiuenS.'d&IC^-S.."™! <hat  tbore h». 

^.de  any  sentence  passed  by  the  cou?t  Llnw     ^^^"  ^^^^  or  set 
the  c^urt  ^,ow  With  a  dii^tin  r^^S  fhtp^^^.  SU^«  ^  '' 

beenoacqu  tted,  direct  that  thp  accuSl  sha^tlT'u^"«^*  ^  ^ave 
order  shall  have  all  the  effects  of  Sa^ttof;  t  '^"^''''''-g'^.  ^hich 
(e.)  direct  a  new  trial ;  or       '         ^         '       "  * 

(/.)  make  such  other  order  au  !••.<.♦;-  „ 
conviction  shall  be  set  a^5e  no^C  new'^V'l"^  "  ^^"^^'^^^d  thac  no 
appears  that  some  evidence  wriSoZlt  ^' tS^'  "'^boulh  it   ,^ 
that  something  noj^ecardinff  to^Rw  ^o  ^^       '****^  o*"  rejected,  or    ' 
misdirection  fffveiMEss  in  ti.^  ■■    ^^  ^°"®  *t  the  trial  or  some 
substantial  Xn^ff SS^^l^w^"  tfetv^"^*  ^'^PP-'  -- 
tna^^:   Provided  that  if  the  CourtTAn^f^  occasioned  on  the    - 
diallengefor  the  defence  wL  irpro^rlvfiot^'^^P'"'""  *bat  any 
bo  granted.    .  PP*"y°'*»"o^ed,  a  new  trial  shall 

miLrri^^^JCd'ime^o'irnron?.'  0^'-  ^fl  ^"^^  ^^'^^  - 
may  give  separate  directions^ to  el^h  coint  -h''*'"'''*'  '^"^  ^"^^ 
on  any  couttt  unaffected  by  such  wront  o.  °  •*°*^  "^^^  P^  ««°t«nce 
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to  the. propei^  officer  of  the  c6urt  before  which  the  casp  wasiried," 
and  such  order  or  direction  shall  be  carried  into  octt'ect.     RS.C,  c. 
^'  174,  B.  1563.  ,         " 

747.  AppUtmu^u  for  •  Br«w  Trial.— After  the  ccnviction  of  aay 
person  for  any  indictable  offl^nce,  the  Court  before  which  the  triat 
takes  place  may,  either  during*  the  sitting  or  afterwards,  give  leave 
to  the  person  convicted  to  apply  to  fche  Court  of  Appeal  foj  a  new 
I  trial  on  the  ground  liiat  the  verdict  was  against  the  weight  of 
■;  evidence.  The  Court  ^f  Appeal  may,  upon  hearing  such-motion^ 
direet  a  new  trial  if  it  thinks  fit.  •  .      '     ^ 

"I  2.  In  the  case  of  a  trial  before  a  Court  of  General'or, Quarter 

I      Sessions  such  leave  may  be  given,  during  or  at'tbe  end  of  the  session, 
I      by  the  judip^e  or  o^er  person  who  presided  at  the  trial. 

74S.  Wew  Tr»*l  by  order  of  thm  Mlalstor  of  Jaa«l««. — If  upon  wiy 
application  for  the  mercy  of  the  Cro^gj/on  behalf  of  any  person 
convicted  of  an  indictable  offence,  the  Minister  of  Justice  entertains  a 
doubt  whether^uch  person  ought  to  have  been  convicted,  he  may, 
instei^  of  advising  Her  Majesty  to  remit  or  commute  the  sentence, 
afler  such  inquiry  as  he  thinks  proper,  by  an  order  in  writing  dirett 
a  new  trial  at  such  time  and  before  such  Court  as  he  may  think 
■  proper. 

Bee  Remarks  of  Royal  Commissioners  on  this  subject  set  out  at  pp.  666,  ami 
.667,  an/e. 

It  will  Jae  seen,  by  the  terms  of  Articles  746,  747  and  748,  that  no  new  trial  can 
be  grante<J  in  fa,vor  of  the  Crown,  but  only  in  favor  of  a  convicted  defendant. 

-74d.  intermcduit*  •flPeen  of  appeal. — The  sentence  of  a  Court 
shall  not  be  suspended  by  reasoli  of  any  appeal,  unle^  the  Court 
expressly  so  directs,  except  where  the  sentence  is  that  the  accused 
suffer  death,  or  whipping.  The  production  of  a  certificate  from  the 
officer  of  the  Court  that  a  question* has  been  reserved,  or  that  leave 
has  been  given  to  apply  for  a  new  trial,  or  of  |  certitfcate  ftom  the 
Attorney- General  that  he  has  given  leave  to  move  the  Court  of 
Appeal,  or  of  a  certificate  fW)m  the  Minister  of  Justice  that  he  has 
o  '  directed  a  new  trial,  shall  be  a  sufficient  warrant  to  suspend  the 
execution  of  any  sentence  of  death  or  whippii%. 

2.  In  all  cases  it  shall  be  in  the  discretion  of  the  Court  of  Appeal 
in  directing  a  new  trial  to  order  the  accused  to  be  admitted  to  bail. 

750#^  AppMl  to  SnprdikeCenrt  or  Canada.— Any  person  convicted 
of  any  indictable  offence,  whose  conviction  has  been  affirmed  on  an 
appeal  taken  under  section  seven  hundred  and  fortyrtwo  may  appeal 
to  the  Supreme  Court  of  Canada  against  iho  affirmance  of  such 
conviction  ;  and,  the  Supreme  Court  of  Canada  shall  miiike  such  rule 
'  or  order  thereon,  either, tn  affirmance  of  the  conviction  or  for  grant- 

ing a  new  trial,  or  otheiwise,  or  fbr  granting  or  refusing  such  appli- 
'Cation,  as  the  justice  of  t^e  case  requires,  and  shall  make  all  other 
necQpsary  rules  and  orders  for  carrying  such  rule  or  order  into  effect : 
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afRr  such  i>(Ilri„.nce  or  «uch  fi,rtS°^'9°°°"'  "'"i"  flft«en  diX«. 
,  auprcMe  Court  of  C.„,Mi.°S?  ""u'd'^e  KS."'"''  "^  '"»"«'  ^7  ^ 

■  i»ijri-;^frhitSwr.ri^^ 

,    o,h,r^«  o^o^<lS,  th.  Sup'LrcJ^rft- '5S,"'S-?.  '■"'* 


royal  e^P^e^or^;;jtS^1i^'^^^^^^  any 

brought-  iji  any  criminal  «we  f?Z  Sf  f  .'*''''  "°  *PP«''^  «hall  W 
court  inCanadi  to  any^owTof  «^^  O'' order  of^    ' 

United  Kingdom  appfale  or   "uEtT^fe'  ^y^^'^^  ^nWo 
be  heard.    51  V.,  c  43,  a.  1.  ^  "^°^  ^  Her  Majesty  in  Council  may 

■Thi8i8are^nactment,t.«:*a/.„,,of5)Vicl.,c.43,s.,.  -       « 


PA^T    tin. 
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i°Pyi7«har^  with  anYnSfro^e'nl'Tl^.'r"'"''"^?^^" 
befoi^  a  judge  or  criminal  Court  havin/?,wJ^^**''.^°,  proceedings 
by  wajr  of  certhroH,  habeas  c^i,  or  o§,iS!'?°u '°  *^«  P^'»'^« 
of  hi8  imnrisoament  inquired  S  sToh  ^,!^'*'  ^  ''*^«  *^«  '«ga'ity 
without  5etermioing  tSe  auestiS,'  ™1''"'^^®  or  Court  may,  with  or 
detention  of  thrpe4,n  ac?S  a^dSt  tL'^i''  ^°'  '^^  ^"^^er 
whose  warrant  he  is  in  custSy'iLvotwt^H^^^  ''r  J««tice  under 
«f  proceeding,  hear  such  SrL  Yr  rin  I^'ftlfu  J"«*'<'«  *«  ^ke 
opimon  of  the  dourt  or  jSllTaTC  CtS  ,T^«r*'t  ««  i'?  the 
,      >   "'     *"  ™*^ ''^^  «»rther  the  endh  of  justice. 

judge  or  "reTjJSLrS^SS?"  t'^th'rrfS'"^  '^•*  •*  Tri.L-Any 
*ny  person  is  tried  for^aTSftable  off^t^'"^^**^  \  ^°'^*  *t  ^bicR 
he  IS  the  judge  of  such  ConTovht^\uS^  T^^  *^^  ^«*'  ^^ethei' 
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^  PBOV18ION8   AS   TO   ONTARIO. 

794.   Practice  In  Hlvb  Court  t^rjnstlee  in  Ontario. — The  practice 

and  procedure  in  all  criminal  cases  and  matters  in  the  High  .Court  of 
Justice  of  Ontario  which  are  not  provided  for  in  this  Act,  shall  be 
the  same  as  the  practice  and  procedure  in  similar  cases  and  matters 
heretofore.    R.S.C.,  c.  114,  8.  2t0. 

75S.  CommlBalon  orCoartorAaalae.etc.liaOiitarla.— If  anvgeneral 
commission  for  the  holding  of  a  Court  of  Assize  and  nisj;)ritts,Oyerand 
Terminer  or  general  gaol  delivery  is  issued  by  theGovemor-General  for 
any  county  or  district  in  the  province  of  Ontario,  such  commission 
shall  contain  the  names  of  the  Justices  of  theiSuprome  Court  of  Judi- 
cature for  Ontario,  and  may  also  contain  the  names  of  the  Judges  of 
any  •f  the  County  Courts  in  Ontario,  and  of  any  of  Her  Majesty's 
counsel  learned  in  the  law  duly  appointed  for  the  province  of  Upper 
Canada,  or  for  the  province  of  Ontario,  and  if  any  such  commission 
is  for  a  provisional  judicial  district^  such  commission  may  contain 
the  name  of  the  jn^ge  of -the  district  court  of  the  said  district. 

2.  The  said  courts  shall  be  presided  over  by  one  of  the  justices  of 
the  said  Supreme  Court,  or  in  their  absence  by  one  of  such  county 
court  judges  or  by  one  of  such  counsel,  or  in  the  case  of  any  such 
district  by  the  judge  of  such  district  court.    RS.C,  c.  174,  s.  271. 

7S6«  Coiirtor«en«raiB«Miona,isOntario. — ^Itshallnot  be  necessary 
for  any  Court  of  General  Sessions  in  the  province  of  Ontario  to  deliver 
the  gaol  of  all  prisoners  who  are  confined  upon  charges  of  theft,  but 
theCourt  may  leave  any  such  cases  to  be  tried  at  the  nextCourt  of  Oyer 
and  Terminer  and  general  gaol  delivery,  if,  by  reason  of  the  difficulty 
or  importance  of  the  case,. or  for  any  other  cause,  it  appears  to  it 
proper  so  to  do.     R.S.C.,  c.  1*74,  s.  272. 

797.  Tlma  for  pleadiac  to  indictment  la  OBtarlo.-^If  any  person 
is  prosecuted  in  any  division  of  the  High  Court  of  Justice  for  Onta- 
rio for  any  indictable  offence,  by  information  there  filed,  or  by  in- 
dictment there  fovind  or  removed  into  .such  Gourji/'and  appears 
therein  in  term  time  in  persda,  or,  in  case  of  a  corporation,  by  attor- 
ney, to  answer  to  such  information  or  indictment,  such  defendant, 
upon  being  charged  therewith,  shall  not  imparl  to  a  following  term, 
but  shall  plead  or  demur  thei^to  within  four  days  fiwm  the  time  of 
his  appearance  ;  and  in  default  of  his  pleading  or  demurring  within 
four  days  as  aforesaid  judgment  may  be  entered  against  such  defen- 
dant for  want  of  a  plea.    RS.C ,  c.  174,  s.  273. 

798.  Bale  to  Plead. — K  such  defendant  appears  to  such  informa- 
tion or  indictment  by  attorney,  he  shall  not  imparl  to  a  following 

'term, but  a  rule,  requiring  him  to  plead,  may^ forthwith  be  given  ana 
served,  and  a  plea  to  such  information  or  indictment  may  be  enforced, 
or  judgment  m  default  may  be  entered  in  the  same  manner  as  might 
have  been  done  formerly  in  cases  in  which  the  defendant  had 
appeared  to  such  information  or  indictment  by  attorney  in  a  previous 
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shown  for  tLt  p^ose^mafallow  f^^^^^^^         "PP°  ^^^^i^nt  cause 
to  plead  o.  den^ur  £  such  inSruro'^TnS^^^^^^^^^ 

indTclwe'SScM^ 

the  said  court,  is  not  brought  tJ  trial  4  ZT  r^'"^  ^°^  ^"tatio  in 
the  plea  of  not  guilty  has^  been  plS^Id  5h«lT''?v.°'^;j*^«  "«*'  ^^^ 
sach  prosecution  is  dependinir  nn^  „  T™*.^'  *^®  C!o"rt  in  which 
any  defendant  in  such  SoStionTf  wt^'^^^^^,"  ™«'^«  ««  beh^f  of 
previous  notice  shall  blgre^to  aucl  *  tS  ^PPl^«on  twenty  days' 

MOT®,,   4»   TO   Wvi  SCOTIA. 
®*  ^^^Midar  of  erimi 

of  Nova  Scotia  a  calendar  nTtV?***-  *"  *?''*  »«•"•».— In  the  Dr*)THn«A 
clerk  of  the  Crow^to  the  Grind  Tu^J.-'^'^f  ^'^^^  ^e  iSXyZ 
the  depositions  taken  Tn  each  cal  /nd^thf '^  *"'"'"'  ^T^^^^^  ^ 'h 
witnesses,  and  the  indictmentsTall  not  hi  °"°'.^' ''^  *^«  <iiff"«J-«nt 
HaWax,  until  the  Grand  Jury^VdiJectr  K^SC  1 1??  sl.T  '° 

ome.,.„.g,  ..  Halite^  .,  -""an'f^i.^ZrVaC.i''-'^'''' 


PART     LIV. 

SPBB6Y  TRIAM  OP  INMCTABM  OPPBNCES. 


lor.h.Dh.Hc.ofKr.rsTf? 


otherwiL'^S?,- "'*'*'*•■•— ^°  *^"  part,  unless  the  context 

.  (.}•)  in  the  province  of  ONTAtern  o.,,,  •  i  . 
junior  judge  o?  deputy  iudi-«  Iffi  ?^  -""^^^  ""^  *  county  court 
General  sSions  oftK ft  ^'J^K^  *«.  «?*  ««  chairmaL?tS 
districts  of  Algoma  and  ThuX  6'^ IiS''t"l?^- ^"^*''« PH,visional 
court  of  Muskoka  and  Parry  S^und^anS  ^'^^J"'^««  of  the  district 
«B  chairman  of  the  General  l^S^'T^t'Zt::"^'''"'^  ^  "^^ 
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(ii  •)  in  the  province  of  Qobbeo,  in  any  district  wherein  there  is 
a  iud^  of  the  sesHionB,  such  judge  of  sessions,  and  in  any  district 
wherin  there  is  no^idge  of  sessions  but  wherein  there  is  a^^nct 
magistrate,  such  district  magistrate,  and  in  a°y/'8t"«*  ^^f^'" 
there  is  neither  a  judge  of  sessions  nor  a  district  magistrate,  the 
sheriif  of  such  district ; 

Ciii )  in  each  of  the  provinces  of  Nova  Sootia,  New  Brunswick 
and  Peincb  Edwakd  Island,  any  judge  of  a  county  court ; 

Civ  ^  in  the  province  of  Manitoba  the  Chief  Justice,  or  a  pmsne 
judge  of  the  Court  of  Queen's  Bench,  or  any  judge  of  a  county 
court ; 

Cv  ^  in  the  province  of  Beitish  Columbia  the  chief  justice  or  a 
puisne  judge  of  the  Supreme  Court,  or  any  judge  of  a  county 

court ;  '  T.         >, 

(6.)  the  expression  "Coun^  Attorney  "or ''Clerk  of  the  Pe«je 
includes  in  the  Provinces  of  Nova  Scotia,  New  Brunswick  and  Pnnce 
Edward  Island,  any  clerk  of  a  county  court,  and  ^^  the  Pjopj^^  f 
Manitoba,  any  Crovn  Attorney,  the  Prothonotary  of  the  Court  ot 
qSs  Bench,  and  any  Deputy  Prothonotary  thereof,  any  deputy 
Serk  of  the  Peace,  and  the  <feputy  Clerk  of  the  Crown  and  Pleas  for 
any  district  in  the  said  province.    52  V.,  c.  47,  s.  2. 

7«4.  *-*«•  «•  *•  •  «..rt  ot  ■Uni.-The  judge  sitting  on  any 
trialundertWspart,  for  all  the  purposes  thereof  and  pioo^ings 
connected  therewith  or  relating  thereto,  shall  be  a  Court  of  Eecord 
STnTety  province  of  Canala,  excent  the  province  ?f  Q\«^«.  "^'h 
Coart  shall  bl  caUed  "  The  County  Court  Judge's  Criminal  Court 
of  the  county  or  union  of  counties  or  judicial  district  in  which  the 
same  is  held. 

2  The  record  in  any  such  case  shall  be  filed  among  the  records  of 
the' Court  over  which  the  jud^e  presides,  and  as  part  of  such  records. 
52  v.,  c.  47,  s.  4. 

76*.  o»-«.  »rtabi«  ..d«r  «hi.  p«rt.-EveTy  person  committed 
to  gaol  for  trial  on  a  charge  of  being  guilty  of  any  of  the  offences 
which  are  mentioned  in  section  five  hundred  and  tiurty-nine  as  being 
within  the  jurisdiction  of  the  General  or  Quarter  Sessions  of  the 
Peace  may,  with  his  own  consent  (of  which  consent  an  entry  shuU 
thenbemadeofweord),  and  subject  to  the  provisions  herem,  be 
tried  in  any  province  under  the  following  provisions  out  of  sessions 
andout  of  the  regular  term  ot  sittings  o^the  Court,  whether  the 
Court  before  whi!h,  but  for  such  consent,  the  said  person  would  be 
Sle  for  the  offence  charged,  or  the  Grand  Jury  thereof,  is  or  m 
not  then  in  session,  and  ff  such  person  is  convictad,  he  may  be 
sentenced  by  the  judge.    62  V.,  c.  47,  s.  5. 

Thi«  Article  aoDlios  to  the  speedy  trial  of  persons  actually  commtiledAr  ^f^'^ 
for  any  of  the  o'feS  triablSre  a  Cou'rt  of  General  or  Quarter  Aess.on. 
Article^85.po5«.  contains  provisions  under  which  persons  charged  wlhoffonces 
triable  at  gfessions  may.  not  only  after  being  "^"f ™;"«<»  f°j„ll'*' J^X-v 
e^ged  with  any  such  offence  before  a  poUce  Magistrate,  or  before  a  Stipendiary 
Magistrate,  in  mario,  elect  to  be  tried  before  such  Magistmte. 
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Shall  withi^tVent^TCr  wTa™  sheriflF 

Bald  18  committed  to  gaol  for  tnTnoSf/fK  °^!.^^?''S«'*  ««  *f«™- 
fluch  prisoner  is  so  coined.  SL  SfV^l  -""^ft '''  ^*'"S  *^«t 
cha^e  preferred  against  him  whereun^n  ^^  *i»«  mature  of  the 
possible,  such  judffe  shall  caiW  TiT  "1^°'  ^^^^  ^  Uttle  delay  as 
him.    52  V,  «•!  47f  s  6  ^'  P"*'"'''  *«  ^e  brought  brfore 

mitted,  shall  state  to  him,  °®  pnsoner  was  so  com- 

JhUtlii:  te'r^^^^^^^^^^^  beforesuch  judge 

bail,  as  the  Court  decides,  to  bJ  Wedl^.  tL  °^°  ""^^^  «^  ""dlr 
Court  having  criminal  jurisdiction  ^*  ordinary  way  by  the 

2.  If  the  prisoner  demands  a  trial  bv  Tii^T,  +i,       ^ 
him  to  gaol;  but  if  he  consente  to  iS^trSut  Z^^^^ 
jimr  the  county  solicitor,  clerk  of  the  Wee  L  ll^^^^* '^*^''"*  * 
officer  shall  prefer  the  charge  acains?  ^^  ^       ^l^^^  prosecuting 
committed  for  trial,  and  if, TpoWw*'!?,,^''  J^'^^  ^«  ^^  been 
the  prisoner  pleads  guiltv    tK«S«^.  •     *'l"®^  "P^'^  the  charge 
reco^  as  neSriras^may  bl  InTe  o?.^^^  *f "''  «''''"  ^"'^"P* 
schedule  one  to  this  Ac  *0)  sudii  I.Il'J^'r  ^^  ""'  ^/in 
and  the  judge  shall  pass  the  inten^c^  of  fJl*^  ®°**^  *»"  ^^^  "^^ord, 
which  s4ll  have  thHTme  ?oSe  and  effL  as  if  L^T^  P^"^'- 
ha^^ng  jurisdiction  to  try  the  offentlnS  1^  ^lyTs^^ 

c|lSS-  ^irsTe^rr  ssr^ifars  f  :s  ^r^  p"t- 

other  or  others  consent  to  be  tried  hvfi^^-  a  ■  ^^  *'^"^'  and  the 
judge,  in  bis  discretion,  Say  ilmand^a  1  Z  /"h""'*^^"'  *  J"'^.  the 
await  trial  by  a  Jury.  '  52  V.™    J?  s  "  P"«o°er8  to  gaol  to 

Ly''?2!;r"5KLvT(3wUCnr^^^  '-f!;;-!^  -d«r  Part 
he  would  be  tried  by  tie  WfeC  orl^^f  nr'^^K**'  '^'''  ^^«*l>«r 
case  may  be,  or  before  a  Ju^Td  he  hi^S^^**'t  P^«'  ««  the 
a  Jury,  and  if  such  election  1^8^!  f„  tf„  '^^^/°>  *"«»  before 
trial,  the  sheriff  and  jXe  shlu  n^li^S.  ^*':™"'  <*^  committal  for 
ings'directed  by  this^^S!    6?V.  c^^^T"**  *^  **^"  *^«  P™<^- 

J.^"n*;:zte?^S;^,t^^^^^^^  • 

t-n^si-tUng^oft^^ 

li!  Krt''?';?',!!'**  *'?''•  ^^  «««  P  680.  and  681,  po,/         ^ " 

IniiSo'lir^"^"'^  ^'"^^'^  7«'-«0«).  ™tt  to  8ua.™ary  Trial  of 

ofrle^VSdiiS&el:'"'"  '''-'''^-  -'-'-  to  Trial  of  Juvenile 
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Elace,  notify  the  sheriff  that  he  desires  to  re-elect ;  whereupon  it  shall 
e  the  duty  of  the  sheriff  to  proceed  as  directed  by  section  seven 
hundred  and  sixty-six,  and  thereafter  the  person  so  ^ommitt«d  shall 
be  proceeded  against  as  if  his  said  electic^  in  the  first  instance  had 
not  been  made.    53  V.,  c,  37,  s.  30. 


^TO*  Contlnnane*  of  proceedings  befere  »notber  Jaf|c«> — Proceed- 
ings under  this  part  commenced  before  any  judge  may,  where  such 
judge  is  for  any  reason  unable  to  act,  be  continued  before  any  other 
judge  competent  to  try  prisoners  under  this  part  in  the  i^me  judicial 
district,  and  such  last  mentioned  judge  shall  have  the  pame  powers 
with  respect  to  such  proceedings  as  if  such  proceedings  had  been 
commenced  before  him,  and  may  cause  such  portion  of  the  proceed- 
ings to  be  repeated  before  him  aa  he  shall  deem  necessary.  53  V.,  c. 
37,  s.  30. 

^Tl*'  ElccMoB  After  committal  ander  part  I.V  or  LTI. — If,  On  the 

trial  under  Part  LV.  or  Part  LVI.  of  this  Act  of  any  person  charged 
with  any  offence  triable  under  the  provisions  of  this  part,  the  magis- 
trate or  justices  of  the  peace  decide  not  to  try  the  same  summarily, 
but  commit  such  J^erson  for  trial,  such  person  may  afterwards,  with 
his  own  consent,  be  tried  under  the  provisions  of  this  part.  52  V.,  c. 
41,  8.  10. 

7*72.  Trial  of  accnacd. — If  the  prisoner  upon  being  so  arraigned 
and  consenting  as  aforesaid  pleads  not  guilty  the  judge  shall  appoint 
an  early  day,  or  the  same  day,  for  his  trial,  and  the  county  attorney 
or  clerk  of  the  peace  shall  subpoena  the  witnesses  named  in  the 
depositions,  or  such  of  them  and  such  other  witnesses  as  he  thinks 
requisite  to  prove  the  charge,  to  attend  at  the  time  appointed  for 
such  trial,  and  the  judge  may  proceed  to  try  such  prisoner,  and  if  he 
be  found  guilty  sentence  shall  be  passed  as  hereinoefore  mentioned  ; 
but  if  he  be  found  not  guilty  the  judge  shall  immediately  discharge 
him  from  custody,  so  far  as  respects  the  charge  in  question.  52  V., 
c.  4:1,  8.  11. 

^78*  Trial  of  onemetm  tttlMr  than  tboae  for  wbicli  aecased  is  com* 

J^^tt*A. The  county  attorney  or  clerk  of  the  "peace  or  other  prose- 

■^cuting  officer  may,  with  the  consent  of  the  judge,  prefer  against  the 
prisoner  a  charge  or  charges  for  any  offence  or  offences  for  which  he 
may  be  tried  under  the  provisions  of  this  part  other  than  the  charge 
or  charges  for  which  he  has  been  committed  to  gaol  for  trial, 
although  such  charge  or  charges  do  not  appear  or  are  not  mentioned, 
in  the  depositions  upon  which  the  prisoner  was  so  committed.  52  V., 
c.  47,  8.  12. 

774.  Powers  of  jMdce. — ^The  judge  shall,  in  any  case  tried  before 
liiro,  have  the  sfme  power  as  to  acquitting  or  convicting,  or  convict- 
ing of  any  other  offence  than  that  charged,  as  a  Jury  would  have  in 
case  the  prisoner  were  tried  at  a  sitting  of  any  Court  mentioned  in 
this  part,  and  may  render  any  verdict  which  may  be  rendered  by  a 
Jury  upoa  a  trial  at  a  sitting  of  any  such  Court.    52  V.,  o.  47,  s.  13. 


ii^ittSu^- 


'  ■*«  #4«'s.JiT'>-.^Hf>V 


iiih.f;.*,* 


T»>,i>^S.,    'AiSi  Vl\   &«„«t»&.'v 


judge  without  the  intervenlion  of- i'Su^v^K '^ -"^f  *°  ^^  *"«<*  by  the 
cretion,  admit  him  to  bail  to  appear  S-f  ="1^^«  '"*>'•  '°  ^is  dis- 
from  time  to  time,  in  case  Se  gCt  Z  h  *""''  !,"^  ^^t«°d  the  bail, 
other  reason  therefor  ;  and  such  b„;i  "1j«">*n«d  or  there  is  any 
fected  before,  the  clerk    52  V  'c.  47!  si  4       '"^^'""^  ^"^^  «°d  ^^ 

'  to  be  tried.b"rrr7thTjX°m:v**'^/-7---^f  a  prisoner  elects 

S'Ll'°^*^'^^«bLl.tVap%Tr^Taf  at  "'  'IT'"?^"^'"^  '^^^  *« 
and  before  such  Court  ascisdeterminllTl  '".'^^  *"»«  and  place 
entered  mto  and  perfected  beSeS  cler"'52t.;;:'^4^^f  "^^  ^ 

'  to  timeluml^^'te^ll^^^^^^^^  from  time 

•  •*•  '^**^«'a  or  amendment TKn  •   j 

amendment  which  any  Court  ,r,i.;--'"^^?  ^^all  have  all  powers  of 
if  the  trial  was  before  Chciu™r*^2"v^,  "  l^'l  T  ^-^^^vl 

*  ^^^cofl^lBance  Co  nivka 

zance  taken  under  section  five  hCred'^^V^V*?'"'.— ^ny  recogni- 
for  the  purpose  of  binding  a  proLcuL  ^r T*^:*''^^*  «f  t^^is  Act, 
person  committed  for  trial  electlt^h,-  I  *  Witness,  shall  if  the 
this  part,  be  obligatory  on  each  of  th  nTrl'^"?!'"  '^'  P'-ovisions  of 
aU  things  therein  mentioned  vvith  iferin.«  ?^t^''°^  ^^^^^^Y,  as  to 
under  t&s  part,  as  if  such  reJognif  J^rhTd  b  '^'  *^"'  ^y  ^^e  Judge 
into  for  the  doing  of  such  thinSS  J^«l'''''i  originally  enterfd 
vided,  that  at  least  forty-eieht  hoi,^- n.^^"*'^  ^  «»ch  trial  :  Pro- 
euther  personally  or  by'leSg\te"arrt  Mrf""^  «^^"  ^^  ^^«n. 
the  persons  bound' by  such  ?ecolSn,tM?^'*''® ''^  ^««Wence  of 

^^P'^^^^^^^  witne.,  whe- 

8ubp«»naed  to  attendant  give  eWdeSbefo'  ^"^7  summoned  or 
auy  such  trial,  on  the  day  appointed  JorflS  ^^"^  {"^S«'  «'«lng  on 
attend  and  «a,ain  in  att^ndSCt^othout  ?b«  ^'  •'^""  ^  ^'"""^  *« 
so  to  attend  he  shall  be  held  guilty  Sntemn^  T^ '  *°^  '^^^  ^^^^ 
be  proceeded  against  ther^foriccoyn„r  sTy  n  ""T'  ^^^'  ^^^  ' 
781.  Co  •>  c.  47,  s.  18. 

satisfaction  of'thQjSa^^Sthrsem^^  proof  to  the 

who  fails  to  attend  llfore  him^Z^lSi^'^l^VO^  any  witness 
upon  such  Judge  being  satisfied  tha?5h«  ^^  ^Uch  subpoena,  and 
before  him  is  mdispenSble  to  the  end  >^f  I|;;^"^  «"ch  witness 
warrant,  cause  the  said  witness  to  J«annff"!'>  "^y-  ^7  his 
brought  before  bim  to  give  evSence  m  i^^^^'^f^  *"^  forthVith 
and  to  answer  for  his  fisregaXf  thrsaS  *1  "^^""^  '^^^'"'' 
be  detained  on  such  warrSnt  £fore  ?hT '  *^^ f  *''' ^*°«««^ay 
comn^on  gaol,  with  a  view  to  L^^^,  ^eT^  ^^^^  ^nj^ 


^> 


(      '  I 


- ,  ^S^^S^kLl,, 


,j*^,  1  i:'**5-wy^ 
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the  diac»«tioD  of  the  Judge,  such  witness  may  be  released  •on  recogni- 
zance with  or  without  sureties,  conditioned  for  his  appearance  to 
give  evidence  as  therein  mentioned,  and  to  answer  for  his  default 
m  not  attending  upon  the  said  subpoena,  as  for  a  contempt;  and  the 
Judge  may,  in  a  sumtaary  manner,  examine  into  and  dispose  of  the 
chaige  of  contempt  against  the  said  witness  who,  if  foun$l  guilty 
thereof,  may  be  fined  or  imprisoned,  or  both',  such  fine  not  to,  exceed 
one  hundred  dollars,  and  soch  imprisonment  to  be  in  the  common 
gaol,  with  or  without  hard  labour,  and  not  to  exceed  the  term  of 
ninety  days,  and  he  may  also  be  ordered  to  pay  the  costs  incident  to 
the  execution  of  such  warrant  and  of  his  detention  in  custody. 

2.  Such  warrant  may  be  in  the  form  00  (1)  and  the  conviction  for 
contempt  in  the  form  PP  in  schedule  one  to  this  Act,  (2)  and  the  same 
shall  be  authority  to  the  persons  and  officers  therein  required  to  act 
to  do  as  therein  they  are  respectively  directed.    52  V.,  c.  41,  s.  19. 


f6rms  under  part  LIV. 


FBOM  80HIDULE   ONK. 

mi.— (Section  161.) 

FORM  OF  RECORD  WHEN  THE  PRISONER  PLEADS  NOT  OUILTY. 


:! 


Canada, 
Prpvinoe  of 
County  of 

Be  it  remembered  that  A.  B.  being  a  prisoner  in  the  gaol  of  the 
said  county,  committed  for  trial  on  a  charge  of  having  on 
day  of  ,  in  the  year  ,  stolen,  &c.  (one  cow, 

the  property  of  C  J).,  or  at  the  case  may  be,  stating  briefly  the  offence) 
and  having  been  brought  before  me  {describe  the  Judge)  on  the 
day  of  ,  in  the  year  ,  and 

asked  by  me  if  he  consented  to  be  tried  before  me  without  the  inter- 
vention of  a  jury,  consented  to  be  so  tried ;  and  that  upon  the 
day  of  ,  in  the  year  ,  the 

said  A.  B.,  being  again  brought  before  me  for  trial,  and  declaring 
himself  ready,  was  fkrraigned  upon  the  said  charge  and  pleaded  not. 
guilty  ;  and  after  hearing  the  evidence  adduced,  as  well  in  support 
of  the  said  charge  as  for  the  prisoner's  defence  (or  at  the  case  may  be), 
I. find  him  to  be  guilty  of  the  offence  with  which  he  is  charged  a« 
aforeteid,  and  I  aooordin^y  sentence  him  to  (here  isisert  such  seittence 
as  the  laio  aUowi  and  the  Judge  thinks  right),  (or  I  find  him  not 

(1)  For  Form  00,  see  p.  68>,  po*(. 

(2)  For  Form  PP,  see  p.  682,  pott. 


>    A.J  lA'iA 
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gaUtyof  the  oflfenc©  with  which  h«  ;.    k        . 

acoorduigly).  "*  ^'^'^^  he  «  chained,  and  discharge  him 

Witneea  my  hand  at 
thig  day  of  .  •    '  t°  y^®  county  of  <5 

''  .  )  in  the  year  ' 


^^•^(Section  767.) 


O.K., 

Judge. 


FORM    OP    RECORD    WHEW   TBr-    „ 

.  D    WHEN   THE   PRISONER  PLEADS   GUILTY 


.1 


Canada, 
Province  of 
County  of 

Be  it  remembered  that  A  B  h«-  ' 

a»  the  eau  may  be,  ttS'b^Z  ^T  T'  ^^rope^ty  of  0.  D    J. 

before  me  without  the'iXZ^on^o^a  Ju^^"^"^  *«l>«  tried' 
toed  ;  and  that  the  said  A.  B  bein^  Tul  ''"'y.'  consented  to  be  so 
charge,  he  pleaded  guilty  thi  i^Sr  *"^,«n«d  upon  the  saW 
A,B.  to  (here  insert%!^J^Ze'ZtL"T^  I  senten^  the  S 
thinks  right).  »^tmce  as  the  lav,  allows  and  the  Judge 

Witness  my  hand  this  dav  of  •    .. 

•'  .     )  m  the  year 


00.— (Section  781.) 


O.  K., 
Judge. 


WARRANT  TO  APPREHEND   WITNESS. 


:]■ 


Canada, 
Province  of 
County  of 

A"!?'  ""'  "'*'  '»«•'>'«  -^  ««-er  pe^e  offlc^s  u,  the  «.id 

(«•  bound  „,„i„  «cogni.^ce)T.p^S''"'^  •"'"'?■"<' 

,  in  the  year  -.     we      .  ,    day  of 

■»-'y.*-  »'°loot  (forenoon  .,Ao„„,„,^>„^g;^^|U4 

'■-- '■'  ' •  ' -.-.-■■ — ™™ — . : — , , . '  '■— '—  ■ ^ ^ . — r-"— —  ■' ' 


si'   / 


M 


i! 
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J'■'•ii'«i  *  ">" 


■/. 


^82 


CRIMINAL  CODE   OF   CANADA. 


before  me,  to  testify  what  he  knows  concerning  the  said  charge 
/  against  th/e  said  A.  B.  , 

And  whereas  proof  has  this  day  been  made  before  me,  upon  oath 
of  such  subpoena  having  been  duly  served  upon  the  said  E.  F,,  (or  of 
the  said  E.  F.  having  been  duly  bound  under  recognizance  to  appear 
before  me,  as  the  cote  may  oe)  ;  and  whereas  the  said  E.  F.  has 
neglected  to  api^ear  at  the  trial  and  place  appointed,  and  no  just 
excuse  has  been  offered  for  such  neglect :  These  are  therefore  to 
command  you  to  take  the  said  E.  F.  and  to  bring  him  and  have  him 
forthwith  before  me,  to  testify  what  he  knows  concerning  the  said 
charge  against  the  said  A.  B  ,  and  a^o  to  answer  his  contempt  for 
such  neglect. 

Given  under  my  hand,  this  day  of  ,  in  the 

year 


O.  K., 


Judge. 


C 


VF.- (Section  181,) 

CONVICTION   FOB  CONTEMPT. 


Canada, 
Province  of 
County  of  ° 


:]■ 


Be  it  remembered  that  on  the     '  day  of  , 

in  the  y^r  ,  in  the  county  of  ,  E.  F.  is  convicted 

before  me,  for  that  he  the  said  E.  F.  did  not  attend  before  me  to  give 
evidence  on  the  trial  of  a  certain  charge  against  one  A.  B.  of  (theft, 
or  as  the  case  may  be),  although  duly  subpoenaed  (or  bound  by 
recognizance  to  appear  and  give  evidence  in  that  behalf,  as  the  case 
may  be)  but  made  default  therein,  and  has  not  shown  before  me  any 
sufficient  excuse  for  such  default,  and  I  adjudge  the  said  E.  F.,  for  his 
said  offence,  to  be  imprisoned  in  the  comiuon  gaol  of  the  county  of 
,  at  ,  for  the  space  of  ,  there  to 

be  kept  at  hard  labour  (and  in  case  a  fine  is  also  intended  to  be 
imposed,  then  proceed,)  and  I  also  adjudge  that  the  said  E.  F.  do  forth- 
with pay  to  and  for  the  use  of  Her  Majesty  a  fine  of  dollars, 
and  in  default  of  payment,  that  the  said  fine,  with  the  cost  o£  collec- 
tion, be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  the 
said  E.  F.  (or  in  case  a  fine  alone  ia  imposed,  then  the  clatise  of  imprison- 
ment is  to  be  omitted.) 

.Given  under  my  hand  at  ,  in  the  said  county 

of  ,  the  day  and  year  first  above  mentioned. 


O.  K., 


Judge. 


*i-      / 
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PART     LV. 


SUMMARY  TBIAL  OF  INDrPTiuT  r., 

7SJ8.  n«anitioiis. — In  fhi«  r.ow^        ■ 
requires,  '^'^  P^^,   unless  the   context   otherwise 

^'(i  rrthr"""  "^«^'«*™^«"  -eans  and  includes 

^co.^er,  Jad^^oTrCounty'^Su't'  ?Jr'%^"^.^-— ^.  ""y 
Commissioner  of  Police,  JudJe  of  th«  «   ^     "^"'^'^^  "^  ^he  Peace 
Magistrate,  District  Ma^strat^  orntt'"T''  ""^^^^  P««ce,  PoHce' 
invested   by  the  propef  JeSsttrvn  „  f^  ^^"^tionary  or  tribunal 
alone  such  acts  as  arJ^suSyiSuLdtnT'^;  with  power  to  3o 

K^nSroT:!!-^  ^-  BH..sw.K,any 

-  ^sSi^s-^-iS^??^ 

or  person  invested  by  the  nror^r  if  •  .  !"^  functionaiy,    tribuna 

■  to  do  alone  such  actf^  LrSallvT'**- "'.^"^^^'^"^^^^•th  power 

more  Justices  of  the  pTace  ^   ^*1"''*^  ^  ^  done  by  two  or 

^rJ:^^^  Is....a„dBa..H 

Peace  sitting  together,  and  any  funS'    ^^  ^"^^  "^"^^'^^^  of  the 
the  powers  oftwo  Justices  of  t^ePear'^  or  tribunal  having 

^in^-t  Srrof\*!;r:Se7X^^  -^-  P>-  of  Conine. 

juvenile  offendersfn  the^rSv^KThK^"^  ^"^  ^'^^  reception  of 
takes  place,  and  to  »bich  by  ?he  Ta^  of  tt  J  ^^^^^^ption  referred  to 
may  be  sent ;  and  ^  '*^  ^'  **>»'  province,  the  offender 

uno 

««curitv,"    the  value  the^fLifh^   i^V*'^^.''"^  "valuable 
prescnled  in  this  Act.    R,aa,  c  176,  ^  2       ^"^   '°  *^«  "a'^n^* 


porson  to  cbaiged  before  Tm^^  '"•  '"'•  -  Whierer  .„y 
'-»  Of  .h.  proper,  ..l4a^Trbr°gr^^,?„4";! 


^ 
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I'  4  ' 

4     '. 


received,  does  not,  in  the  judgment  of  the  Magistrate,  ezoeed  ten 
dollars ;  or 

(&.)  with  having  attempted  to  commit  theft ;  or    ' 

(c.)  with  having  cojnmitted  an  agt^ravated  assault  bv  unlawfully 
and  maliciously  inflicting,  upon  any  other  person,  eitner  with  or 
without  a  weapon  or  instrument,  any  grievous  bodily  harm,  or  by 
unlawfully  and  maliciously  wounding  any  other  person  ;  or  ' 

'  (4.)  with  having  committed  an  assault  upon  an^  female  whatso- 
ever, or  upon  any  male  child  whose  age  does  not,  m  the  opinion  of 
the  Magistrate,  ezoeed  fourteen  years,  such  assault  being  of  a  nature 
which  cannot,  in  the  opinion  of  the '  Magistrate,  be  sufficiently 
punished  by  a  summary  conviction  before  him  under  any  other  part 
of  this  Act,  and  suoh  assault,  if  upon  a  female,  not  amounting,  in  his 
opinion,  to  an  assault  with  intent  to  commit  a  rape ;  or 

•  («.)  with  having  assaulted,  obstructed,  molested  or  hindered  any 
peace  officer  or  puolic  officer  in  the  lawfUl  perfbrmanoe  of  his  duty, 
or  with  intent  to  prpvent  the  performance  tnereof ;  or 

(/.)  with  keeping  or  being  an  inmate,  or  habitual fVequenter  of 
any  disorderly  house,  house  of  ill-fhrne  of  bawdy-house ;  or 

(fl.)  with  using  or  knowingly  allowing  any  part  of  any  premises 
under  his  control  to  be  used — 

(i.)  for  the  purpose  of  recording  ibr  registering  any  bet  or 
wager,  or  selling  any  pool ;  or  -^  ; 

(ii.)  keeping,  exhibiting,  or  employing,  or  knowingly  allowing 
to  be  kept,  exhibited  or  employed,  any  device  or  apparatus  for  the 
purpose  of  reoording  or  registering  any  bet  or  wager,  or  selling. 
any  pool ;  or 

(A.)  becoming  the  custodian  or  depositwry  of  any  money,  property, 
or  valuable  thing  staked,  wagered  or  pledged  ;  or 

(t.)  reoording  or  registeijng  any  bet  or  wager,  or  selling  any  pool, 
upon  the  result  of  any  political  or  municipal  deotion,  or  of  any  race,' 
or  of  ainr  contest  or  trial  of  skill  or  endaranoe  of  man  or  beast, — 

the  Ifutgistrata  may,  subject  to  the  provisions  hereinafter  mad^, 
hear  and  determine  the  charge  in  a  summary  Dray.  RS.C,  o.  176,  s.  3. 

.  7S4.  wt|mJlMrta«MtoBk»lllHiT«akMtat«iarto41eU*a.— The  juris- 
diction of  suchJiagistrate  is  absolute  in  the  case  of  any  person  obargoi 
with  keeping  or  teing  an  inmate  or  habitual  frequenter  of  anjf  (t^,, 
orderly  house,  house  of  illfame  or  bawdy-house,  and  does  not  dep^pi^ 
on  the  consent  of  the  person  charged  to  do  Med  by  such  Magistm^,  l 
nor  shall  such  person  be  asked  whether  ho  C0Bseh|s  to  be  so  tried  ; 
nor  do  the  provisions  of  this  part  affect  the  absolute  summary  juris- 
diction giveit  to  any  Justice  or  Justices  of  tho  Peace,  in  any  case-  by 
any  other  part  of  this  Act.  ( 1)  R.S.C.,  o.  176,  s.  4. 


( 1 1  See,  at  the  end^T  Part  LVIII,  a  liit  of  oflbnoeB  over 
absolute  summary  jtFisdiction. 
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''""^^"^^'^^— «^-NMK.TOP.cCUSKB. 


City  or  town  i„~""6anarSe' t  :r^'^"^'  T  '"  4  oth.^^=l 
commi««ion  tbe^in  of  any  of  the  ol-  ""?  ^^Ate,  withThe 
i"^«'"the  case  of  a^y  othe/,Son\  h'"*"^^°"  mentiomSl! 
offence  on  the  complaint  of  any  such  Z?  ''^^'^  "^'^^  «"y  «Mch 
monyw  essential  to'^the  proof  Keorn^'"^  person  whoi  ^S 
^  does  not  depend  on  the  conZt  of^LJSr  '  '^"'^  «uc>  jurisdi^on 
M<»gi8trate,  nor  shall  such  peJLn  C  aHl.H  Pf.?  ^  ^  '"«d  by  the 
^'^i^^:    .fi'S^G.,  0.  n6,V.T  "^'^  ^^^t'^^^  he  consents  ?o 

■>      *if'  "^^''  *Wb  part.  fs'sKe  Sourth'"*  d'«t"cfofK.a 
charged.    62  <  c.  46,  s.  1.       '  ^T      *"'  «'"^"*  ^^  th«  person 

son  is  cAara«d,  in  the  province  of  0rT7^;n"»^?*"'*"V,--  ^^  ^^J  per-  * 
or  before  a  SUpendiary  Af airistraf «^n t       '^^'"^^  ^o"c«  MaistSte 
sional  county  irsuch  prSe  wSrw  ^  '''""*^'  ^'«*"«t  or^provt 

forwhlchhemi^ybe  frieJTa  Surt^^rrn""/*^^  any  oK    ' 
Peace,  or  if  any  pereon  is  coMmri-T.      General  Sessions  of  the 

d«trict  or  provLral  countyrunder^hlV  ^^^^^^t^^e  county 
of  the  Peace,  for  trial  on  a  charge  of  tin  *"*••*  ""^  *°:^  J"«tice 
offence,  such  pereon  mav  with  hi?  ^'"^  guilty  rof  u^y  guoh 

M^trate,an^may,^f?^u^?„XTrnt''  hl^i.  '^^'^^  ^ 
,  to  .the  same  punishment  as  he  Zfd  h„^°'^^'^.^y*h«  Magistrate 

7811    ■>  ' 

Jh?  chaive  j^jainst  him,  aid  «?£  oharff -^  ^?''''  ^^^  substance  of     . 
8u.mmari!y  ^thout  the  coniT of  tff  ''  "*'*,^°« '*»«»  «»°  b«  tried, 
h,mthese,word8,orwoXrtielleeU"'''f^^^^       then  say  to  \ 
hf  u"«®  "gainst  you  shall  be  trS  b? »!  '     P°  •^''"  *^°^"*  *hat 
^MI  be  sent  for  trial  by  a  Jnr?  at  Se T»?  '•  '''".I*'  ^°"  ^^'"^  that  it 

to  tfie  charge  being  summarily  t^  in^  deterTn  '^''^l  ^"««°t« 
If  the  power  of  the  Magistrate  to  tr^  uh^^^T*^  ^  afriresaid,  or 
«entof  the  accused,  thT ETtr^^TK  n  *^  "*"'  ^«P«°d  on  the  ^n-   ' 
|ngandx^thesi;tart3^reoJ^^^  '^'"'^^  *«  ^t- 

tence  upon  him  as  by^may^ji^y^^,  ^  ^st.-j- 
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subject  to  the  piovisioDB  of  this  Act  ;  but  if  the  person  chained  savg' 
f^al  be  ia  nol.  guilty,  the  Magistrate  shall .  tb«n  exiimine  tiio 
witnessoss  for  the  prosecution,  and  when""tBa^^M||tinati64  'has  been 
completodi  the  Magistrate  shall  inquire  of  the  peimn  chorgedr Nei- 
ther he  bail  any  defence  to  nlake  to  such  charge,  and  if  he  states  that 
he  has  a  dei^nce  the  Magistrate  shall  hear  such  defence,  and  shall 
then  proceed  o  dispose  of  the  case  sumitiarily.  R.S.Cv,  c  176,  as.  8 
and  t).  '  «■' 

fl 

7ST.  Poniahment  for  ^jIkIb  •fllHteM  Hiider  «hla  part. — In  the  oase , 
of  an  offence  charged  undorfparagraph  (a)  or  (6)  of  section  sevd 
hundred, and  eighty-three,  the  Magistrate,  after  hearing  the     '^'" 
case  for  ibbe  prosecution  and  for  the  defence,  shall,  if  no  fin 
charge  proved,  convict  the  perspn  charged  and  commit 
common  gaol  or  other  place  of  confinement,  there  tj|  be 
with  or  without  hard  labour,  for  any  term  hot  exceed" 
RS.C.,  c,  176,  a  10.  '  ^ 

TS8.  PaatahmeBt  for  eertkia  o«h«r  omnlca.'^— In  any  ^ase  jBum- 
marily  tried  under  paragraph  (c),  (d),  (e),  {f),  (g),  (AJor  (i)  of 
section '<seVon  hundred  andjgighty- three,  if  the  Magistrate  finds  the 
charge  proved,  he  may  (^mviat  the  person  charged  and««commit  him 
■to  the  common  ^aol  or  othM*  pl'a^  of  confinement,  tbere  to  bo 
imprisoned,  with  or  without  haM  la^ur- for  any  term  notexoeedipg 
six  months,  or  may  condemn  him  to  pi^Mfi  fine  not  exceeding,  with 
the  costs  in  the  case,  one  hundred  dollar^r  to  both  fine  and  impri- 
sonment not  exceeding  the  said  sum  and  term;  ani  such  fine  may  l»c 
levied  by  ^^-^j^l^nt  of  distress  under  the  hand  and  seal  of  the 
Magistrat^-?or  the  person  convicted  may  bo  condemned,  in  addition 
to  any  other  imprisonment  on  the  ^me  conviction,  to  be  committed 
to  the  common. gaol  or  other  place  of  confinement  for  a  further  term 
not  exceeding  six  months,  unless  such  fine  is' sooner  paid.  RS.C,  c. 
176,  8.  11.'  » 


78tf  •  Pro«««d|aca  for  oflton«ca  la  raapect  of  prop«rt|r  w«rtk  over 
ton  doiiM«.-^W'hen  any  person  is  chargCKl  before  a  Magi^trate  with 
theft  or  with  having  obtained  properfyl>y  false  pretenses,  or  witli 
having  unlawfully  received  stolen  pro^ty,  and  the  value  of  the 
property  stolen,  obtained  or  received  exceeds  ten  dollars,  and  the 


evidence 


in  support  of  the  proi 
'Magistrate,  sufficient  to  put  the 
charged,  su^i^aa^trate,  if  the  c 
may  propeif^  be  disposed  of  in 
tely  punished  by  vritue  of  the 


ition 


in  the  opinion 
s  trial  for  th^ 


of  the 

offence 

him  to^fi^e  whicl^i? 

and  n^pPI  adequtt- 

by  this  part,  shuli 


reduce  the  charge  to  writing,  and  shall  read  it  to  the  said  person, 
and,  unless  such  person  is  one  who  can  be  tried  summarily  without 
his  consent,, shall  then  put  to  him  the  question  mentioned  in  section 
s^ven  hundred  and  eighty-six,  and  shall  explain  to  Mm  thut  he  is 
not  obliged  to  plead  or  answer  before  sufth  Magistrate  and  that  if 
he  does  not  plead  or  answer  before  him,  he  will  be  committed  for 
triilf  in  the  usual  coui-se.    R.S.C.,  c.  176,  s.  12. 


>  - 


'•^, 


*»1AI,.— FULL  DEFENCE.        ^ 


-f 

7»o.  p^ii.fc...';     .  ^'**^ 

punisbment  as  he  wnnM  k      «», '    """^  sentence    hini    f,^  ♦L 

tned  before  a  Jury,  the  MagiZS'shal/^r"  ?*''^''*  «'««»«  tj  ^ 
naiy  ,nqu,rjr  as  provided  iuFartHXlJ^F^T^J^^'^^^  "  J^relimi^ 

7V8>    Pall  dofCBaw  Mil         -^         T 

ings  under  this  part  the%TS;-Jj  J^^  «?««  of  sammaiy  proceed- 
full  ajiswer  and  defence   anrf+^k  ,,       ''®  allowed  to  irtnke  h,« 

the  hearing  of  the  caw,  at  a  tiZ  «!  f  ^"^^  *«  «  "Witness  S 
summons,  and  suoh^Sstrate^av  .?'«««  l""  b«  Earned-  in  "SS  ' 
persons  whom  he  considgj  Ve^S  to  L^'  ^y  .^^ognh^nce  ^11 
matter  of  such  charge,  to  atten^Jf  Z>  ?  ^  ^""^P^^^^,  touching:  the 
him  and  then  and  tiVe  tS  ^fe  ev^denl  *°^  ?'«*««  appointeVw 
chwge;  and  if  any  pere<»  ao ZZ.^  ?  "P*'''  *^®  '^^a^'ing  of  sucK 
aforesaid,  neglect«2.r?eSt^SnTS  °'  "^"^'^  orWnd"^ 
or  recognisance,  and  if  p^of  is  Se  n?  «"T"'*^^«"°'»«"'a«oJ^ 
duly  summoned  »>  K«»«;«Vxi^._  .'^  ™?°®  o^  such  person  ha,n-n„  k___ 


1  hereinafter  mentioned  nr Ti,,^^    havmg  been 


auiy  summoned  as  AereinnftaK  »««_*•    '  I"  ""y  i^iwon  navinir  hnAn 


'     ":'l[ 

* 

• 

^,  ■:■ 

■  ■    ■'-.-■  ■  i 

if 

■-.; 

1" 

i ',» 

\- 


m 


■'I 


%K 


^ 


'. 


^ 


688 


«ODE  OF  CANADA. 


attended  may  issue  a  warrant  to  compel  his'appearance  as  a  witness. 
RS.G.,c.l76,  B.  18. 

700.  s«wiee*rsHniM«aa. — Every  Bummons  issned  und^r  the 
pro^sions  of  this  part  may  be  served  by  delivering  a  copy  of  the 
Bu£mons  to  the  person  summoned,  or  by  delivering  a  copy  qf  the 
spnmons  to  some  inmate  of  such  pe*80d'§j»ual  place  of  abode  appa- 
rently over  sixteen  years  of  age  y  and-  sv«!fy  person  so  required  py 
any  writing  under  the  hand  of  any  Magistrate  to  at^i||"and  glve^ 
evidence  as  aforesaid,  shall  be  deemed  to  have  been  duly  isummioned?. 
R.S.O.,  c.  176,  8.  19.  . 

7ft7*  Di9MiMai«rch«i««. — Whenever  the  Magistrate  finds  the  ■ 
offence  not  proved,  he  shall  disniiss  the  charge,  and  make  out  and 
deliver  to  tin  person  chaived  a  certificate  under  hiB  hand  stating  .the 
■fact  of  such  dismissal.    B.S.C.,  c.  1*76,  s.  20. 

\  VOS.  EiSMst«reonvic*ton. — Every  conviction  under  this  part 
shall  have  the  same  effect  hs  a  conviction  up(»i  indictment  for  the 
same  offence.    RS.C,  c.  176,  s.  22.  >-  .       ' 

700*  Certlllc«t«  oJT  dtondbMl  a  k»r  to  fWrtlMr  proeMdlac. —  Ever}' 
person  who  obtains  a  certificate  of  dismissal  or  is  convicted  under 
the  provisions  of  this  part,  shall  be  released  from  all  further  or  other 
criminal  proceedings  for  the  same  cause.     R.S.O.,  c.  176,  s.  23. 

It  has  been  held  in  England,  under  statutory  provisions  similar  to  the 
above  that,  where  a  case  summarily  dealt  with  has  been  dismissed  by  the  Ma- 
gistrate or  Justice  on  its  merits,  the  defendant  has  the/ight  ex  detnlo  juslilix  to 
receive  the  certiQcate  of  dismissal.  (I) 

The  certificate  of  dismissal  should  only  be  granted  when  there  has  been  a  fall  . 
hearing  on  the  merits.   If  granted  on  a  withdrawal  of  the  charge  before  bearing,  it  \ 
will  be  no  bar  to  subsequent  proceedings  for  the  same  offence.  (3)  See  comments 
at  pp.  183  and  184,  ante.   See  also  comments  and  authorities  at  pp.  596  and  5U7, 
ana  form  of  plea  of  summary  conviction  or  acquittal,  at  p.  600,  ante  ;  and  see 
Articles  821,  865  and  867  po«<. 

SOO*  PMCM«la«*  ■••  «•  k«  vaM  c»r  ««fiM)t  lai  tmtm.  —  No  convic- 
tion, sentence  or  proceeding  under  the  provisions  of  this  part  shall 
be  quashed  for  want  of  form  ;  and  no  warrant  oC-commitment  upon 
a  convictiop  shall  be  held  void  by  reason  of  any  defect  therein,  if  it 
is  therein  alleged  that  the  offender  has  been  convicted,  and  there  is  a 
good  and  valid  conviction  to  sustain  the  same.  B.S.C.,  c.  176,  s.  24. 

M4|l.  BaiHU  •!  hcMtac  «•  b«  filed  Ip  Coaft  of BmbIow.  —  The   Ma- 

.  gistrate  adjudicating,  under  the  provisions  of  this  part  "shall  trans- 
mit the  conviction,  or  a  duplicate  of  a  certificate  of  dismissal,  with 
the  written  charge,  the  depositions  of  witnesses  for  the  prosecution 
and  for  the  defence,  and  the  statement  of  the  accused,  to  the  next 
.  Court  of  General  or  Quarter  Sessions  of  the  Peace  or  to  the  Court 
discharging  the  functions  of  a  Court  of  Greneral  or  Quarter  Sessionti 

(1)  Hancock  v.  Somes  I  E  &  E,  795  ;  28  L.  J.  (M.  C.)  196.  Gostar  v.  Hether- 
ington,  t  E  *  E,  802 ;  29  L.  J.  (M.  C.)  198. 

(2)  Reed  v.  Nutt,  34  Q.  B.  O.  <t69. 


•  'iTii^^  ^'tS.\^'tMk^^ia. 


«. 


>■ 


t*?reiii,  u.  My  legij  proceedings.    B  sln  5  iJS"  """""^  ■»«'>»ioned 


person  has  been  convicted  TiTthen^^^?*"**^  »>y  whom  any 
order  restitution  of  the  proDertvLi  P'^^'ons  of  this  part  ma? 
pretenses,  in  any  case  in^XTtt^r^'il^f^  «r  obtain^  Jl  fog 
convicted  wbul/have  been  SS  b,?t  f  '!l^^*''*  ^^^o™  the  pereon 
nught  by  law  oxxier  «stitutf?n^'  RS.c"  .^TeT^r'"'  °^*^'«  ?-" 

^04«  BcBuuid  for  A»>*K._  1 
is  Charged  before  emy  JuZ^''^*T*^?'''~'^i^^riever  any  peraon 
offence  mentioned  in  ^ctSn^^^erhunS  V\^'^^'  ^^^^7 
^opinion  of  such  Justice  of  jZicL  ^    ^""^  ^^ghty-three,  and  in 
P08«ft>f8unin^rily  by  aMTLtSte""  V     "•"'"  ''  P^-oper  to  be  die 
^Justices  before  4hom  sS%S  j^^^^^f^';  Provided^Tthe  Justice 
Zl;  T^^  «°«^  P«"on  forfuith^r     ^''^•°'*y'*^^»««'-they 
nearest  Magistrate  in^ke  manner  in  ^n  ^^^"'"ation  before  thJ 
Justices  are  authorized  to  reTand  a  ^^  """"^^  **"  *  "^"^^^^  or 
Court,  under  Part  XLV.  sectioS  fil  f  ^°  **'<'"««<i  for  trial  at  anv 

^  Justice  or  Justices  of  thTprce  In  Z'n^^  •'*°^  eighty-six  ^ 
m-J^'T''.  ^""^  ^rther  exSnat?on^  P'^^'^T^ ''^*"  «o '^mand 
Magfetrate  in  auj^  other  proS  An.  '"*'  '^^^^  ^"7  8uch 
ftaraerexaminatfon  beforeVMStraf5  P'™^°  ««  remanaed  for 
m«i  and  dealt  with  by  any  o£r  li  '°/°^  ^^*^'  ^^J  be  exam^ 
E.S.C.,  0.  m,  sfl.  28,  2/and  ?0  ^"g'^trate  in  the  lame  cfty. 

person  8aff«red*to  JTJt'larffe'Iln'^n'tnr'^*'  «»«Hmi«a«^_If  ^nv 

Se2^r^°jir,£rBSP-*5!rsl 

accused,  conditioned  for  hiranr^«3     u  *i*®  ""°»°d  of  ^  person 

on  the  back  of  the  recognizanS^^  th-  pT  f^^'i.^'  ""de'"  his  hand 
district,  county  or  nla<^  or  «fif '  ®  ^^^^^  ^^  the  Peace  of  <h« 

the  feet  of  suTn^onSpJ^^te  KT  't^^'  ^  *^«  ^^^  4 1 
P^«d  upon  in  lik^CTer  -as  othrr  J'''^°'™°««  «^«"  he 
^rtiflcate  shall  be  ;,nm«  /a^ee^deiee  nf  ^1'"*°^'  »°d  such 
-tho«t^«K,f  Of  the^aigoat^re  ofrXUartlrrTC- 

the  a«thori^onhi^p\^?8•h;i^te^^^ 

(a.)  Intheprovinc^ofOntan?  to  f^^  i  "^'l*^*'  «  *<>  ««y  :~ 
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case  may  be,  to  be  paid  over  by  him  to  the  County  Treasuror  for 
county  purposes ; 

(b.)  In  any  new  district  in  the  province  of  Quebec,  to  the  Sheriff 
of  such  district,  as  Treasurer  of  the  building  and  Jury  fVind  for  such 
distric^.toformpartof  such  fund,— and  if  m  any  other  dirtrict  in 
the  said  province,  to  the  Prothonotary  of  such  district,  to  be  applied 
by  him,  under  the  direction  of  the  Lieutenant-Governor  in  Council, 
towards  the  keeping  in  repfur  of  the  Court-Houae  in  such  district, 
or  to  Jhe  added  by  him  to  the  moneys  and  fees  collected  by  l^m  for 
the  elkstion  of  a  court-house  and  gaol  in  soch  district,  so  long  as 
such  fees  are  collected  to  defray  the  cost  of  such  erection  ; 

(c.)  In  the  provinces  of  Nova  Scotia  and  New  Brunswick,  to  the 
county  treasurer  for  county  purposes  ;  and 

(d.)  In  the  provinces  of  Prince  Edward  Island,  Manitoba  and 
British  Columbia,  to  the  treasurer  of  the  province.  R.S.C.,  c.  176,  s.  32. 

807*  F»*Ma«*h«vae<. — ^Every  conviction  or  certificate^  may  be 
in  the  form  QQ,  RR,  or  88  in  Schedule  One  hereto  appHo^j^to  the 
case,  or  to  the  like  effect ,  (1)  and  whenever  the  nature  Sfme  case 
requires  it,  such  fordis  maybe  altered  by  omitting  the  wordajstating 
the  consent  of  the  person  to  be  tried  before  the  ma^m^  and  by 
adding  the  requisite  words,  stating  the  fine  imposed,  if  any,  and  the 
imprisonment,  if  any,,  to  which  the  person  eonvioted  is  to  be  subjected 
if  the  fine  is  not  sooner  paid.    RS.C,  c.  176,  s.  33- 

808.  C«rtoto  pwvtetom  Mt  »p*llMkl«  •»  thta  Pwrt.— The  provi- 
sions of  this  Act  relating  to  preliminary  inquires  before  justices, 
except  as  mentioned  in  sections  eight  hundred  and  four  and  eight 
hnncbed  and  five  and  of  PartLVIIl.,  shall  not  apply  to  any  proceed- 
ings under  this  part.  Nothing  in  this  part  shall  affect  the  provisions 
of  Part  LVI.,  and  this  part  shjUl  not  extend  to  persons  punishable 
under  that  part  so  fiir  as  regards  offences  for  which  such  persons 
may  be  punished  tixereunder.    RS.C.,  c.  176,  ss.  34  and  36. 


FORMS  UNDER  PART  LV. 

FROM   SOHSDULX   ONB. 

qq.— (Section  807.) 


CONVICTION. 


Canada, 
Province  of 
County  of 

Be  it  remifabered  that  on  the 
year  ,  at 


:! 


day  of  in  the 

,  A.  B.,  being  charged  before 


(I)  For  Forms  RR,  and  88,  see  p.  691,  post. 
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hard  labour)  fo/the  torn  of  v- .™  Kept  „, 

.fS-Jft'  "^  ""^  S.a'"'  ^^  ""."  .-  ««  above 


"•  ^.„  lor  ma  said 
(and  there  kept  to 


^ 


^^■—(Section  807. 


J-  S.,    [seal.] 
"^  P.,  (iVame  of  county). 


) 


CONVICTION  UPON  A  PLEA   OF  OUILTr 

J  _ 


:I 


Canada, 
Province  of 
County  of 

Be  it  remembered  that  on  the 
m  the  year  "u  me  ^^^  ^^ 

before  me,  the  undersigned  . ,;.'  A-  B-  being  charged 

r^°.'Tr^*^^°«*'>««h»rge8ummarilv)1or^^^^^^^^^  (c^/and  cfn 
(*<?.,  itoftno  <Ae  (Mfence    /mS  /*rT     ^'' ^^'^  *^»*  K  the  said  A  H 

J-  S.,      [sBAt.] 

«^.  -P.,  iJVdme  of  county.) 
8S.~(Section  807.) 


CERTIFICATE  OF  DISMISSAL. 


Canada, 
Province  of 
County  of 

I,  the  undersigned 
cate  may  be)  of  ' 
day  of 


r 


..  certify  that  oifhf"''^^''^^'** 
,  m  the  year 
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when  and  where  alleged  to  have  been  comnUtted),  I  did,  after  having 
summarise  tried  the  aaid  charge,  diamiaa  the  same,       - 

Givjnunder  my  h$nd  and  seal,  this  day  of 

,  in  the  year  ,&t'  aforesaid. 

J.  S.,    [SBAL.]  ■ 

J.  P.,  {Name  of  county.) 


PART     LVI. 


TEIAL  OP  JUVENILE  OFFENDERS  FOR  INDICTABLE 

OFFENCES. 

809.  i»«anitto««.— In  this  part,  unless  the  context  otherwise 
requires, — 

(a.)  The  expression  "  two  or  more  justices,"  or  "  the  justices  " 
includes, — 

(i.)  in  the  provinces  of  Ontario  and  Manitoba  any  judge  of  the 
county  court  being  a  Justice  of  the  Peace,  Police  Magistrate  or 
Stipendiary  Magistrate,  or  any  two  Justices  of  the  Peace,  acting 
witnin  their  respective  jurisdictions  ;         ^ 

(ii.)  in  the  province  of  Quebec  any  two  hf  more  Justices  of  the 
Peace,  the  Sheriff  of  any  district,  except  Montreal  and  Quebec,  the 
Deputy  Sheriff  of  Gasp4,  and  any  Eecprder,  Judge  of  the  Sessions 
of  the  Peace,  Police  Magistrate,  District  Magistrate  or  Stipendiary 
Magistrate  acting  within  the  limits  of  their  respective  jurisdictions ; 
(iii.)  in  the  provinces  of  Nova  Scotia,  New  Brunswick,  Prince 
Edward  Islanc^  and  British  Columbia,  and  in  the  district  of 
KeewatiM,  any  ftinctionary  or  tribunal  invested  by  the  proper 
legislati^  authority  with  power  to  do  acts  usually  required  to  be 
done  by  two  or  more  Justices  of  the  Peace ; 

(iv.)  in  the  North-West  Territories,  any  Judge  of  the  Supreme 
Court  of  the  sud  territories,  any  two  Justices  of  the  Peace  sitting 
together,  and  any  functionary  or  tribunal  having  the  powers  of 
two  Justices  of  the  Peace  ;  • 

(6.)  The  expression  "  the  common  gaol  or  other  place  of  confine- 
ment "  includes  any  reformatory  prison  provided  for  the  reception 
of  juvenile  offenders  in  the  province  in  which  the  conviction  referred 
to  takes  place,  and  to  which,  by  the  law  of  that  province,  the  offender 
may  be  sent.    R.S.O.,  c  111,  a.  2. 

810*  Pii^iskMMKMr  •iMkUac.— Every  person  char^  with  having 
eotumiited,  or  having  attempted  to  commit  any  offence  which  is 
theft,  or  punishable  as  theft,  and  whose  age,  at  the  period  of  the 
commission  or  attempted  oommission  of  suofi  oflisnce,  does  not,  in  the 


'Ift- 


|j:Wi.,.    tAA^.^^^^^ 


,.1'fa^J 


kW; 


J<|!S(7.-'"i<i«™-^p'/'^y%'^-'^w» 
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fit,  may  remand  tor  fn^^T''^^^  ^^^^^^  of  the  peace  if  Ka  +i,-  1 
befo«  h,m  with  .„y  ™5,  offeoSirSSy  "'*  >*"""  <'''»'«& 

3.  Eveiy  such  recofirnizance  mAv  K^  ^  1 
by  any  such  justice  of  jSZs^^ tohf^\^'  ^"""^  «°»e  ^  time 
appoint  J  ancf  every  such  reco^iZ^?       .^"^  *^°>«  ««  he  or  tw' 
discharged  w.-fi„..,/A..  "  ^^*'<'ff"J^°ce  not  so  nnio^^  _V^.,  ?y 


Whom  any  person  is  ohargod'and  DroceSJ!r**'~'^«  ^"^^^  before 
sion  of  tlus  part  before  inch  wSTif  Si,!§'"'".'*  «nder the  piw? 
cause  to  show  why  he  should  nnf/^    "  •  '"^^^^  whether  he '  ha^^nl 

,  m»»t  objeo.  now  to  our  <Ie«di^|°„™''i. «  o^«"°^  '^  '  •''^. : 

ob^ecte.  no  Ct^fp'JSKiJrT.nW^**'*  '>f  ««cb  person,  then 
thi  part ;  but  the  JS 3  d^'  ijtJl""^*'*  '^'  pS'ns  ^ 
provision  set  out  inWto  JUvtn^^j^^  "^  acconiing  to  the 
Ure  tJbem  thereunder    RaC,  0  lY^^^J  "^  '^^'^^  acould  w^J^ 


5  person  _ 

the 
,you 


ijj^^ii...^-. 


*^-  "->,. 
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814.  'Wh«*A«*««d-iMai«o»ii^tri*d.«mniwmjr.— If  the  justices 
are  of  opinion,  before  the  person  charged  has  made  his  defence,  that 
the  charge  is,  from  any  circumstance,  a  tit  subject  for  prosecution  by 
indictment,  or  if  the  person  charged,  upon  *eing  called  upon  to 
answer  the  chaise,  objects  to  the  case  being  summaiiiy  disposed  of 
under  the  profisioiis  of  this  part,  the  iusticee  shall  nof  deal  wth  it 
'hummarily;  but  may  proceed  to  hold  a  preliminary  mqmiy  as 
provided  in  Parts  XLIV.  and  XLV.  \ 

2  In  case  the  accused  has  elected  to  be  tried  by  a  jury,  the  justices 
shall  state  in  the  warrant  of  commitment  the  fact  of  such  election 
Slaving  been  made.    E.S.C.,  c,  177,  s.  9. 

*  815.  Ba»»o««  «owi«««»«.— Any  Justipe  of  the  Peace  may,  by 
.  summons,  require  the  attendance'  of  any  ^)er8on  as  a  witness  upon 
the  hearing  of  any  case  before  two  Justices,  under  the  authonty  ot 
this  part,  at  a  time  and  plaoe  to  be  named  in  such  summons.  R.S.U, 
c.  177,  8. 10. 

816.  Bi«di««owwit»«.«.— Any  such  Justice  may  require  and 
bind  by  recognizance  every  person  whom  he  considers  necessary  to 
be  examined,  touchirig  the  matter  of  such  charge,  to  attend  a,t  the 
time  and  place  appointed  bv  him  and  then  and  there  to  give  evidence 
upon  the  hearing  of  such  chaVge.    E.S.C.,  c.  177,  s.  11. 

S\y,  WMlkmi*c*iM*wita««,s.V-If  any  P^i'^Q  ^^  summoned  or 
required  or  bound,  as  afforesaid,  neglects  or  refuses  to  attend  hi  pur- 
Wance  of  such  summons  or  recognizance,  and  if  proof  is  given  of 
sucB  person  having  been  duly  summoned,  as  hereinafter  mentioned, 
or  bound  by  recognimnce,  as  aforestod,  either  of  I  he  Justices  before 
whom  «by  such  persob  should  have  attended,  may  issue  a  warrant  to 
compel  his  appearance  as  a  witness.    II.S.G.,  c.  177,  s.  12. 

818.  s«rTiee«f««m»«M.— Every  summons  issued  under  the  au- 
thority of  this  part  may  be  served  by  deUvering  a  copy  thereof  to 
the  person,  or  to  some  inmate,  apparently  over  sixteen  years  of  age, 
at  such  person's  usual  place  of  abode,  and  everv  person  so  required 
by  any  writing  under  tfiahand  or  hands  of  any  Justice  or  Justices 
to  attend  and  give  evidence  as  aibresaid,  shall  be  deemed  to  have 
been  duly  summoned.     R.S.C.,  c.  177,  s.  13. 

819.  Di.«tar««of«e*««i.— If  the  Justices,  upon  the  hearing  of 
any  such  case  deem  the  oflFence  not  piroyed,  or  that  it  is  flot  expe- 
dient to  inflict  any  punishment,  they  shall  dismiss  the  person  char- 
ged —in  the  latter  case  on  his  finding  sureties  for  his  future  good 
behaviour,  and  in  the  former  case  without  sureties,  and  then  make 
oiA  and  deliver  to  the  person  charged  a  certificate  in  the  form  TT  in 
schedule  one  to  this  Aq#,  (1)  or  to  the  like  effect,  under  the  hands  of 
such  Justices,  stating  the  fact  of  such  dismissal.  R.S.O.,  c.  177,  s.  14. 

830.  »*Mi  •'  •••vi«*io«.-r-The  Justices  before  whom  any  person 
is  summarily  convicted  of  any  offence  hereinbefore  mentioned,  may 

( I )  For  Form  'IT,  see  p.  6tf8,  post.  . 


';,.  -W^--' 


.>„  .- 


.    diM:^ 


BESTITUTION  OP  PROPERTY.  "  gg^ 

cause  the  conviction  to  hn  ri«.^ 

2-  No  aaoh  oonciction  sh«n  i„         ,         I'"'!"**- 

8S8*  ^wuptorly  rMarna Vvii-^     i     i 

.  erly  return  of  the  names,  offences  and  n,  ni!I  "^g"c«lture  a  quart- 
convjctions  with  such  other  ^00!?^^™^"**  °»«°t'«°e(l  in  the 
required.     aS.C,  c.  177,  s.  jgP^^'^"'*™  ««  are,  from  time  to  time! 

tyof  this  part  shall  be  rtte3";;[SVnv  SS-^  "°'*«'-  *»>«  ''"^hori- 
alty  as  »  imposed  by  the  sententT    hSt^f^^^'^"'*'  «^««Pt  ««ch  pon-     * 
judged  jfnilty  under  the  prpviSs  'oftl    ^^T^^  ^"^  P^'-son  is^- 
may  order  restitution  6f  Jron^°L     ^^  P*"*'  *•»«  Presiding  Ju-tifiL 
committed, to^e  owner ^^^^^1^^^^^^^^  ^«^-  - 

thjylwltehSnTr^^^^^^ 

value  thereof  in  money;  and  if  th^« 'TT  ""^^  ^"'^  ascertain  the 
ofsuchsumofmoneytothrtnie  nZ  H^  P'^P*'",  order  payment 
either  at  one  time  orVinsSdmenteT.'  X^  '^«  Person  conSed 
deem  reasonable.  ^  °«w"ments,  at  such  perio/s  as  the  JuSs 

3.  The  person  ordered  to\)av  suph  a,™ 

■  *L*  '•^''^l  °  '^y  Oo'^'t  in  wlKSte  T^hTvl  ^  """^^  f^*-  the  same 

recoverable  with  costa  of  suk  aJ^ntn-     ®J'^®  amount  are,  by  law 

„Court.  B.S.C.,  c.  177,  ^llCn'^ndlf''^  *^  *^«  practice 'o/suS;  . 

Cl  For  Form  UU,  see  p."698^ 
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825.  F«»ee^»ii»  on  ■•n.|ii«n«*»««rp»«i*y  taipo«««.— Whenever 
the  JuaticeB  adjudge  any  offender  to  forfeit  and  nay  a  pecuniary 
penalty  under  the  authority  of  this  part,  and  such  penalty  is  not 
forthwith  paid  they  may,  if  they  deem  it  expedient,  appomtsome  tu- 
ture  day  for  the  payment  thereof,  and  order  the  offender  to  be  de- 
tained in  safe  custody  until  the  day  so  appointed,  unless  such  >  offen- 
der ffives  security  to  the  satisfaction  of  the  Justices,  for  his  appear- 
ance on  such  day  ;  and  the  Justices  may  take  such  security  by  way 
of  recognizance  or  otherwise  in  their  discretion. 

2  If  at  any  time  so  appointed  such  penalty  has  not  been  baid,  iho 
same  or^ny  othef  Justices  of  the  Peace  may,  by  warraiSt  under 
their  halds  and  seals,  commit  the  offender  to  Ae  common  gaol  or 
other  place  of  confinement  within  their  jurisdiction,  there  to  romam 
for  any  time  not  exceeding  three  months,  reckoned  from  the  day  of 
'  such  adjudication.    R.S.CT,  c.  lit,  ss.  23  and  24. 

826.  €••«•.— The  Justices  before  whom  any  person  is  prosecuted 
or  tried  for  any  offence  cognizable  under  this  part  mav,  in  their 
discretion,  at  the  request  of  the  prosecutor  or  of  any  other  person 
who  appears  on  rec^niaance  or  summons  to  prosecute  or  give  evid-^ 
ence  against  such  person,  order  payment  to  the  .pro6<itutor  und  wit- 
nessesfor  the  prosecution,  of  such  sums  as  to  them  seem  rcMonable 
and  sufficient,  to  reimburse  such  prosecutor  imd  witnesses  for  the. 
expenses  they  have  severally  incurred  in  attending  before  them,  an* 
in  otherwise  carrying  on  such  prosecutioiJ,  and  also  to  Compensate -^ 
them  for  their  trouble  and  loss  of  time  therein, —and  may  order 
payment  to  the  constables  and  other  Peace  officers  for  the  apprehen- 
fflon  and  detension  of  any  person  so  charged.  '* 

2  The  Justices  may,  although  no  conviction  takes  place,  order  all 
orany  ofthepayment?  aforesaid  to  be  made,  when  they  are  of 
opinion  that  the  persons,  or  any  of  them,  have  acted  in  good  faith. 
R.S.C.,  c.  m,  88.  26  and  26. 

827.  Ap»u««*i-  of  «-r-  -.?'«'•?  ^°«.  T^u  ''°*^tl  ?' 

authority  of  this  part  shall  be  paid  and  applied  as  follows,  that  is 
to  say: — 

(a^  In  the  province  of  Ontario  to  the  Justices  who  impose  the 
■ame  or  the  Cterk  of  the  county  Court,  or  the  Clerk  of  the  Peace  or 
other  proper  officer,  as  the  case  may  be,  to  be  by  him  or  them  ^d 
over  to  the  county  treasurer  for  county  purposes ; 

(b^la  any  new  district  in  the  province  of  Quebec  to  tiie  Sheriff 
of  such  district  as  treasurer  of  the  Wlding  and  Jury  Fund  for  such 
district  to  form  part  of  such  ftmd,  and  in  any  other  district  m  the 
province  of  Que^to  the  prothonotary  of  such  district,  to  be  apphed 
WWm  under  tlie  direction  of  the  Lleutenant-aovemorin  Council, 
towards  the  keeping  in  repair  of  the  Court-House  in  such  district  or 
toZadded  by  &m  to  the  moneys  or  fees  co  lected  by  him  for  the 
erection  of  a  Court-House  or  gaol  in  such  district,  solongassucli 
/Ites  are  collected  to  dfiflray  the  coat  of  such  erection ; 


i 


L.  V',  '.'^  ~-^^^k'>^^^^^'a^'>^^^^^^m-'^'^4^i^^^^^^'fit. 
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(c.)  In  the  provinces  of  Nova  <«o/^+.•„       J  xr 
oounly  t««„^,,  for  comty  p™,^"  "^  New  BruMwick  to  the 

S28»  Coato  to  k«  ««rtliiMi  h 

of  attending  before  the  Justic^  and'TiTl""^''®  amount  of  expenses 
and  loss  of  time  therein,  and  Xwancel  LTP'"'""'''^  ^^'^  troubS 
peace  officers  for  the  apprehension  «nT^  ^  ^''^  constables  and  other 
the  aUowjfecee  to  be  p£5  to  tKro  °eut?°*  ?"  ""''^^  offender  and 
for  attending  at  the  trial  or  exSmS     '  ^*»««ses  and  constables 

J«certainedV  and  certified  LdTrXhTndf  '^'  "?«°^«''  «hall  S 
the  amount  of  the  costs,  charZ  and  ev^  ""^  "'''^  J'««'=««;  b"t 
prosecution,  to  be  allow^  and^Sd  as  S«.^  attending  any'such 
case  exceed  the  sum  of  eight  doUars     **"'*^*''*.  «hall  not  in  ahy  one 

«f«'^th^'^o",^VtS^f  EaJK,*  c'^rtiffiw?*^''  ^^  «*^«r  P«"o«. 
the  Peace  as  aforeeaid,  shall  bH^rth^th  „«^  the  proper  JusFces  of 
the  said  Justices  or  one  of  them    or  bv  ?k    n?"'/'"*^  delivered  by 
other  proper  officer,  as  the  c2^  may  be  to  «L?       ""^  '^^  ^"^''^  ^"^ 
person,  upon  such  clerk  or  office  h«f^'„     ^"«\P«>8ecutor  or  other 
same,  and  shall  be  made  uZ  th^^l.P*^'*,  his  lawful  fee  for  the 
under  the  authority  of  this  p£  a^^'JuiSS  t  tt'''^.^^  ''"Po^^d 
district,  city,  county  or  union  of  c^,3l^  ^J^.  ?*"<*  o^er  in  the 
committed,  or  was  suprS  Z  CJ^t  "*  "^^'""^  *fa«  offence  was 
sight.of  every  such  orSJ^U^or^tr^tfeT^**^"'  ^^«'  "^^ 
therein,  or  to  any  other  Mreon  dnlv  r^,;?  P-^.**"  ^^^  P«™o°  naied 
on  his  behalf,  oui  oi  ^ny^i^ey^l^^T\^  ""^r^  *^«  ^"'^ 
the  money  in  such  order  mentioned  a^iS;  1^,,^/™  ""'ie^  ^^^  part, 
m  his  accounts  of  such  ioney^  RS.a,\'.  ^i^*^/^  jg^.^J^^'^  ^'"^ 

Ia  *P?^^  *°y  o^'*"**  comS^^iP?h™"««*'*h«  Part  shall 
Edward  Island  or  British  ^^I.^K•  .1°®  Provinces  of  Prince 

punishable  byimpri^nmttfo  Zo%lti''^"t^^  ^''^^^' 
provinces  and  district  it  shaU  n^  C^^^  "P"^**^  i  *°<1 '°  such 
recogniaance  to  the  clerk  TfthA^T  ^^'^^^'T  ^  transmit  any 
K.S.C,  c.  177,  s.  30  *^*  P«»^  «^  other  proper  officer 

Visions  of  this  Part  shall  not  a;thS*Tw?  n?  *"■  '•?'*--The  pro- 
peace  to  sentence  offender  to  impSme^?in  »  T-''"*'''""  «^*he 
Province  of  Ontario.    R.S.C.,  c  ITT^^  ?i  *  reformatory  in  the 

this  PartXir  JIJCuTe  'S^l^lT'-  •*»*—«— NothUig  in 
may  be  tried  thLu^der  befoTo^S  ^Z"*'^J?  ^^*"y  persZ^h^ 
any  offence  for  which  he  rSle  to  l«r?oiSS  ^^*^"  ?««««'  ^^^ 
Part  of  this  Act  or  under  any  oSier  Act    RSG^  J???  ^  "'^'' 


k^  r 


kU  V  .. 


j!ji  JLi^^ht^  • .'  1 


?/^   ^ 


ft»' 
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rsOH  SOHBOnliB  ONB. 


TT.— (Sec/ion  819.) 


CERTIFICATE    OF  DISMISSAL. 


Canada, 
Province  of 
County  of 


\ 


■  the  peace  for  t^e 


,  justice  of 
of 
,  (or„  if  a  racorder;  <fec., 


I.  a  ,ofthtf 

of  ,08  the  ca$e  may  be),  do  i^reVjr  certify  that  on 

the  day  of  ,  in  tlie  year 

at  '  ,  in  the  said  •  to^  ,  A.  B., 

was  brofigbt  before  us,  the  said  justioeo  (ct  oQl^the  said)  charged 
with  the  following  offence,  that  is  lo  say  (A«|ii.lliaf<  briefiy  the  par- 
ticulars of  the  churge),  and  that  we,  the  aliict  jostioes,  [or  I,  the 
said  )  thereupon  diBmiBsed'>^1fhe  said  charge. 

Given  under  our  hands  and  seals,  {or  ray  hand  and  seal)  this 
day  of  ,«in  the  year  ,  at  aforesaid. 

J.  P.     fSBAL.] 
^  ,  J.  R      [SBAL.] 

OrS.  J.      [SBAIi.] 


-\3J5.— {Section  820.) 


I. 


CONVICTION. 


Canada, 
Province  of 
County  of 


:1 


day  of 


in 


Be  it  remembered  that  on  the 
the  year  ,  at  *  » in  the  county  of 

,  A.  B.  is  convicted  before  us,  J.  P.  and  J.  R., 
Justices  of  the  Peace  for  the  said  county  (or  qm,  3.  J.,  recorder,  of 
the  ,  of  ,  or  08  the  case 

may  be)  for  that  he,  the  said  A.  B.,  did  {apec^y  the  offence  and 
the-  time  and  place  when  and  where  the  tame  wck  eommitted.  as  the 
case  may  be,  but  without  setting  forth  the  eoiienee^  ftnd  we,  tne  said 
J.  P.  and  J.  R.  {or  I,  the  said  S.  J.),  adjudge  the  said  A.  B.,  for  his 
said  offence,  to  be  imprisoned  in  the  {or  to  be  imprisoned 

in  the  ,  and  there  kept  at  hard  labour),  for  the  space 

of  .  ,  {or  we)  {or  I)  adjudge  the  sidd  A.  B.,  for  his  said 

offence,  to  forfeit  and  pay  {here  state  thepenaltu  actually  imj>osed), 
and  in  default  of  immediate  payment  of  the  said  sum,  to  be  impri- 
soned in  the  ^{or  to  be  imprisoned  in  the 
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;  unless  the 


and  kept  at  hard  iabgur)  for  the  ternfbf 

said  sum  is  sooner  paid  «»  vi  ^ 

•     '  J-4.      [SKAL.]      - 

J.<R.      [SBAL.] 

f    I  "         ~  or  S.J.    [seal.] 


P  A  R  T     L  V  I  I  . 

COSTS  AND  PECUNIARY  COMPENSATION-RESTITUTION 

OF  PROPERTY. 

recorded,  upon  the  convictL  of  LT        •"  '^^^®°* '"  P'"«°o"'*ced 
>  indictaljle  offence,  in  addition  to  ^Lh^  f"^"  ^*''"  *'^*««°  ^'^  *"y     ^ 
law  be  passed    may  Condemn  «nK    '®"**°''^  **«  '"^J^  otherwise  fey 

whole,o?^J«T&the  cio'  e--^^  ''  '''-'  ^'^'"'"'  "*''*'^ 
'     prosecution  and  coSfon  for  thS  "^^  "!J""T«'*  '"  *"^  »»»^t  the 

& to,4uch  Court  uLems  fitio  fi  r  f  !i'.f  ^^'""^  *>"  «  convicted, 

and/expenses,  or  LiTrrt  th«rSf    '    °1  ^^^  P"^™®"*  «^  «»ch  costs 

be^arout  of  r/  ZnevsTkLTo^  4'"^  ^^  *»«  <^°«rt  *« 

iZtance  of  anTSn  liaWe  to  -"2'  ""^  T\^  «°*"«'-««d  ''^  the 
^ch  and  the  sLrmanner  fsSb  ect  "^^  ?k  '^''*'  ^^'  ^"'^  **»«  ^^'^^  "'^         ' 
the  payment  of  any  costs  iSr^  ^"  ^      Provi8ions<^cf  this  Act)  as 
oMeVofany  Sm  of  comTSllf  •  *'-^-  ?*"^  ^^  **»«  judgment  or 
proceeding^ij  for  ?he  timr£?nV'J^'^''J'°"J"  ^^^  ^'vil  action  or      , 
the  meantime,  Ldunti^hrrec^vei^rr^r^^     Provided,  *hat  in 
the  prson  so'  counted  a^  ^oSd    or?ro''''t '""'^  "^P^^^  ^^"^    '  ^ 
shalfbe  paid  and  provided  for  tr?^.'  '*™  ^'^  ^'t*^®'  t*>«  ^^^  ^ 

had-not  teen  ZsS    and  anv^ln   '*T  ?^°°'^  ^"^  '^  ^"^"^  ««««<>"  ^ 
thereof  from  thf  S^on  ««  Z  ^  fJ  "^^'^^  '^  recovered  in  respect 
applicabK  the  rSSrimen^^lv  '*''  ^""^  ^'^  ^^*^  «*>«»  »>«      , 

out  of  which  such  C^te  ^?  Pvr,l^I,P^"^u"   ^'^  ^"^  ''^  ^^^^  "r      "• 

33-34V.(U.K)c.Ts,B.3     ^'"P^"'*''  '^^^^  bee°  Pa^^  or  defrayed. 

wK^y^^jutn^KiSna^^^^^^^^^^^ 

«™f  tffiS  latter  oXrv:.^''d?oV'trI"P"'""^  f/^'"  ^^"^^  ^"''-  ^  ^3. «.  3. 
ofTences.  and  compriS'ArUcS  toL  808  a„^^^^      ^""""'"'^  ^'■''»'  °"»d' "table 
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"  if  auoh  moneys  arp  his  own  "  above  itaficised.  In  a  case  where  a  prisoner, 
arrested  on  the  4lh  April,  was  convicted  at  the  following  May  Sessions  of  the 
Central  Criminal  Court,  the  Court  after  passing  sentence,  made  under  the  above 
provision  of  the  Imperial  statute,  an  order  for  the  payment  of  the  costs  of  the 
prosecution  out  of  the  money  taken  from  him  at  the  time  of  his  apprehension. 
On  the  24th  of  April,— between  the  time  of  his  apprehension  and  his  conviction, 
—he  had  been  adjudged  bankrupt ;  and  it  was  held.'^-without  deciding  what 
would  have  tjeen  th?  oase  If  the  money  in  question,  though  in  the  possession  of,, 
had  not  really  belonged  to  the  prisoner,  or  if  the  act  of  bankruptcy  hdd  been 
previous  to  his  apprehension,— that  the  order  was  valid,  on  the  ground  th&t  tho 
subsequent  bankruptcy  could  not  affect  the  right  of  jthe  Criminal  Court  to  make 
the  ordel<;  such  right  having  vested  at  the  time' of  the  apprehension  and  before 
the  bankruptcy.!  I  p  'P  ■   . 

*  *     ■■     "*  ,  ■    S., 

888.  OMt«  la  rmm*mt  UbS»k — In  the  c^ae  of  an  indhitment  or 
information  by  a  private  proeecutor  for  the  publication  of  a  defama- 
tory libel  if  judgment  is  given  for  the  defendant,  he  shall  be  entitled 
to  recover  from  the'proaecutor  the  costs  incurred  by  him  by  reason 
'*  of  such  indictment  or  information  either  by  warrant  of  distress  issued 
out  of  the  said  Court,  qr  by  action  or  sait  as  for  an  ordinary  debt. 
R.S.C.,  c.  1-24,  as.  163  and  164 

884«  omm  m  c!*Hvi«u*m  for  AasMiit. — ^If  a  person  oonvioted  on  an  '* 
indictment  for  assault,  whether  with  or  without  battery  and  wound- 
ing, is  ordered  to  pay  costs  as  provided  in  sectiop  eight  hundred  and 
thirty-two  he  shall  l>e  liable  unless  the  said  costs  are  sooner  paid,  to 
threMB  monthd'  imprisonment,  in  addition  to  the  term  of  imprison- 
ment, if  any,  to  wniph  h^  is  sentenced  for  the  offence,  and  the  Court 
may,  by  w^^rrant  in  writing,  order  the  amount  of  such  costs  to  be 
levied  by  distress  find  sale  of  the  goods  and  chattels  of  the  offender, 
.and  paid  to  the  prosecutor,  and  the  surplus,  if  any,  arising  from 
such  sale,  to  the  owner ;  and  if  such  sum  is  so  levied,  the  offender 
shall  be  released  fW>m  such  jonprisonment.  B.S.C.,  c,  174,  as.  24j 
and  249.  ' 

885.  T»xsti«a  or  «M«a. — Any  costs  ordered  to  be  paid  by  a  Court 
pursuant  to  the  fbregoing  provisions  shall,  in  cftse  there  is  no  tariff 
of  fees  provided  with  respect  to  criminal  proceedings,  be  taxed  by  • 
'  the  proper  officer  of  the  Court  according  t9,.the  lowest  scale  of  fees 
allowed  in  such  Court  In  a-civ^  suit. 

2.  Xf  Buch  Court  has  no  civil  iui-isdiction,  the  fees  shall  be  those 
allowed  in  civil  suits  in  a  Superior  Court  of  '^e  province  according 
to  the  lowest  ^cale. 

880«  coHigMMMitiMi  Iter  I—  mtpivr^  ly .—  A  Court  on  the  trial  of 
any  person  on  an  indictment  may,  if  it  thinks  fit,  upon  the  applica-r 
tion  of  any  person  aggrieved  and  immediately  after  the  conviction 
of  the  olTender,  awara  any  sum  of  money,  not  exceeding  one,  thou- 
sond  dollars,  by  way  of  satisfaction  or  compensation  for  any  loss  of 
property  suffered  by  the  applicant  through  or  by  means  of  the 
offence  of  which  such  person  is  so  convicted ;  and  the  amount  award- 
ed for  such  satisfaction  or  compensation  shidl  be  deemed  a  judgment , 


(1)  R.  v.  Roberts,  43  L.  J.  (M.  G.)  17  :  L.  R.  9  Q.  B.  77. 
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.       ordewd  by  the  Court  toT  DaTdTnH^r     "l-  *^*  "''^  ^^  ""y  ^o^ 
tUtty-twi.  33-34  V.  (U.K)c  23,^4     '^^'"'  *'**'*  ^"°'*"<^  »"^ 

This  Article  is  derived  from  and  fiitnnHo     •      ■■  ' 

anindictmmt,-the  provisions  of  sec   4  or'7h«  fi  ""^^^  f  Ptrsons  tried  upon 
upon  which  ArchboJd  comments  as  follows  :!!!        '^"*'  ^''-  ^^"3*  V'<='-  "  23, 

poiirw  ^S'^d°by*Xe'ir-?5  vie"  c^fsTdi""!?.'"'""  "?°^  «'''^"«'^«  '"«'  the 
case  to  which  it  may  in  strictness  be  applicable'  wi  i  V!.  '  "^«*«r«'sed  in  every 
at  the  close  of  many  trials  for  felonv  tn  nnfil  '  "  """P^'  «  Criminal  Court 
volving  the  expendfture'of  a  lar«  amSunt  of  Z?  '=r''l"=*'«'*  enquiries?"  " 
however  that  femlnal  Courts  wlfldeS  „  /xei^^lh-  °'"-  l' '"  P™'"''"* 
.  upon  them,  except  in  very  simple  caMs  and  w^^^,  »^v.®  P"''.^'*  ^''"^  conferred 
leave  the  applicant  to  en/orce  ^is  ri?SVt  SCry'tl^SL  : 

the  arrdfnJ^cXe^^tK;  IXT^  X'^«  ''^0-  Article  is  hmited  to 
fore,  as  pomled  out  by  Archbold  that  in  fh?^'^;  ^^  ^°"'<1  ^PPear,  there- 
caused  by  an  indictaWeoCce.  no  irtjeis^ti^n'^on  .m""".'  ^''^'^^  '^""^ 
awarded  in  respect  of  such  pergonal Sfeoind.h-^'''  """"^l  '*'*  ^'t'^'e,  be 
injuries  caused  by  the  indictable  offence  Zi  h-l-"'  ^"^'f  '^^''^  the  personal 
rem  earning  his  livelihood,  it  ^SnoTblsZlTT''^''''^'^'^'^^''^^^'' 
■      fofm  the  subject  of  compensaUon  under  Sis  aS  (3°         ^^°^'^^  "^  "^""'"^ 

i^^:i^i^:^r:^rLt;:z^^:  ain^  ^^i^.f^e.^ ...  pe^ona. 

right  to  any  property  or  giving  a  riBht  ?n  !^L     °'  evidencmg  the  titles  or 
goods :  (ii)  not  oSly  such  prop^L  as  was  oriSv  i°^,«<=«*^«  »°y  money  or 
the  control  of  any  person  but  also  anv^rn^J»^  •  l^  '°  l^^  possession  or  under 
been  converted  or  exchanged  a^d  an v'^th^'"'"  "!;  ^^'  "^^'"^  the  same  has 
exchange,  whether  immeCy  VothSJwTse  T,'i:iv*'^ 'T"? ''"T"'""' "'• 
,  f.tan>p,  or  other  stamp  issued  or  preDaredfrr?«„li^?^^  P"^!"'  '='"''^>  P°8tage 
hament  of  Canada  or  of  the  U«rfsktum  nf  n„f  "^    -^  ""^  authority  of  the  Par- 
ment  to  the  Crown  or  any  coS  e  bodv  n?  /nPT"'^.*''^^"''''''  f<"'t'»e  pay- 
still  in  the  possession  of  the Tr™wn  or  of  anv  .^.^fn™''  •"■  '^"'5'  and  wheK       - 
postal  card  or  stamp  shall  be  held  to  b«  «  ^ZJ^?°'^.°''  corporation,  and  such  ,, 
the  amount  of  the  J^staje  rate  or  dutv  exnre,^H^i  "?^^°  ^^  "'!"''' '"  ^'''"«  to 
or  both."    (Article  3  («!)anl«)  ^  expressed  on  its  face  in  words  or  ligures 

person  who  had  no  knowlflHoJ»  tiw  ?™P®"yorpart  of  it  to  any 
Stained,  and  that  m^^  i^t^^tklT  '^J*"'  "^  unlawfullj 
apprehendon,  the  (C^ toa^  on  aoSwtio^^f  k^^^T  «°  ^ 
on  restitution  of  the  proS  to  h«  n^L  £,'"*'iP"*'''"««'"  «"<i 
.oney  so  taken  fro.  r^^J.  ^^  itTh^ri^S.^re^ri 

Vi'ct'  a'ef  Stw'S^SAs  ZTr  ^  •""«  ^-P«-''«tatute  24  and  25. 
changes)  of  H.8.C  c.  mfs^  250  '  ^     '    '  '"' '"  "  '^°?'=tmeili.  ,with  certain 
g}  Arch.  Gr.  PI.  4  Bv.  21  Bd.,  206. 
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the  amount  of  the  proceeds  of  the  salia,  be  delivered  to  such  parchaser. 
B.S.C.,  c.  174,  8.  251.  • 

88l$«  HMtuaUon  of  atoien  property. — (As  (xmended  by  66  Vict.  c. 
32).  If  any  person  who  is  guilty  of  any  indictable  offence  in  stealing, 
or  knowingly  recejiying,  any  property,  is  indicted  for  such  offence, 
by  or  on  behalf  o^  the  owner  of  the  property,  pr  his  executor  or 
administrator,  and  convicted  thereof,  or  is  tried  before  a  Judge  or 
justice  for  such  offence  under  any  of  the  foregoing  provisions  and 
convicted  thereof,  the  property  shall  be  restor^  to  the  owner  or  his 
representative.  ^ 

2.  In  every  such  case,  the  Court  or  Tribunal  before  which  such 
person  is  tried  for  any  such  offence,  shall  have  power  to  award,  from 
time  to  time,  writs  of  restitution  for  the  said  property  or  to  order 
the  restitution  thereof  in  a  aummaiy  manner ;  and  the  Ck>urt  or 
Tribunal  may  also,  if  it  sees  fit,  award  restitution  of  the  property 
taken  from  the  prosecutor,  or  any  witness  for  the  prosecution,  by 
such  offence,  altlu>ugh  the  person  indicted  is  not  convicted  thereof,  if 
the  jury  declares,  as  it  may  do,  or  if,  in  case  the  offender  is  tried 
without  a  jury,  'it  is  proved  to  the  satis&ction  of  the  Court  or  Tri- 
bunal by  whom'  he  m  tried,  that  such  property  belongs  to  such 
prosecutor  or  witness,  and  that  he  was  nnlawfblly  deprived- of  it  by 
such  offence.  v       ,  ,  \ 

3.  If  it  appears  before  any  award  or  order  is  made,  that  any 
valuable  security  has  been  bond  fide  paid  or  discharged  by  any  person 
liable  to  the  payment  thereof,  or  being  a  negotiable  instrument,  has 
been  bond  fide  taken  or  received  by  transfer  or  delivery,  by  any 
person,  for  a  just  and  valuable  consideration,  without  ^ny  notice  or 
without  any  reasonable  cause  to  suspect  that  thie  same  had,  by  any 
indictable  offence,  been  stolen,  or  if  it  appears  that  the  property 
stolen  has  been  transferred  to  aninnocent  purchaser  for  value  who  has 
acquired  a  lawful  title  thereto,  the  Court  or  Tribunal  shall  not 
award  or  order  the  restitution  of  such  security  or  property. 

4.  Nothing  in  this  section  contained  shall  apply  to  the  case  of  any 
prosecution  of  any  trustee,  banker,,  merchant,  attorney,  factor,  broker 
or  other  agent  intrtisted  with  the  possession  of  goods  or  documents 
of  title  to  goods,  for  any  indictable  offence  under  sections  three 
hundred  and  twenty,  or  three  hundred  and  sizty-tbreeof -this  Act 
RS.C,  0.  It4,  8.  260.  '»  V^ 

Clause  3  of  this  Artiple  makes  an  exception  in  favor  of  aiT  innocent  third 
party  who  has  purchased,  for  value,  the  stolen  properly,  and  w/io  luu  acquired 
a  lawful  title  (/i«refo,  that  is,  a  lawful  title  accoraing  to  the  law,  as  to  civil 
rights,  of  the  province  where  the  oflence  has  been  committed.  For  instance,  by 
the  law  of  the  province  of  Quebec,  "  If  a  thing  lost  or  stolen  be  bought  in  good 
faith,  in  a  fair  or  market  or  at  a  public  sale,  or  from  a  trader  dealing  in  similar 
articles,  the  owner  cannot  reclaim  it,  without  re-imbursing  to  the  purchaser  tho 
price  he  has  paid  for  it :  "  and  "  If  the  thing  lost  or  stolen  be  sold  under  the 
authority  of  law,  it  cannot  be  reclaimed."  (I) 

The  power  to  awai^  restitution  of  property  under  the  above  Article  extends 

(1)  See  Articles  1489  and  1490  €i v.  Code/  L.  C. 
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Pierce,  Bell.  2^^"°°  °^  ^^'^^  "^  ^"Jon,  B.B.  4  B.  509 ;  27  W,(M.G.)  251  ;  R.  v. 
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haviDg  committed,  any  offence  or  act  over  which  the  Parliameut  of 
Canada  has  legislative  authority,  and  for  which  such  person  is  liable, 
On  suntd^^ry  conviction,  to  imprisonment,  fine,  penalty  or  other 
punishment  ; 

(6.)  Every  case  in  which  a  complaint  is  made  to  any  justice  in 
relation  to  anv  matter  over  which  the  Parliament  of  Canada  has 
legislative  authority,  and  with  respect  to  which  such  justice  has 
authority  by  law,  to  make  any  order  for  the  payment  of  money  *r 
otherwise.     RS.C,  o^  178,  s.  3. 

S41.  Time  wltbla  wbleh  pr*e««dtac«  «Im11  b«  tmmmtmtmA. — In  the 

case  of  any  offence  punishable  on  summary  conviction,  if  no  time  is 
spcially  limited  for  making  any  complaint,  or  laying  any  informa- 
tion in  the  Act  or  law  relating  to  the  particular  case,  the  complaint 
shall  be  made,  or  the  information  shall  be  laid  within  six  months 
from  the  time  when  the  matter  of  complaint  or  information  arose, 
except  in  the  North-west  Territories,  where  the  time  within  which 
such  complaint  may  be  made,  or  such  information  may  be  laid,  shall 
be  extended  to  twelve  months  fVom  the  time  when  the  matter  of  the 
complaint  or  informa^tion  arose.    52  V.,  c.  45,  s.  5. 

It  will  be  seen  by  this  Article  that  in  siimmary  matters,  not  otherwise 
specially  limited,  the  prosecution  must  be  commenced  6y  lUe  making  of  lite 
complaint  or  the  laying  of  the  information  within  six  months,  (in  all  places 
except  the  N.  W.  Territories  where  the  time  limited  is  twelve  months),  from  the 
time  when  the  matter  of  complaint  or  information  arose.  But  the  laying  of  the 
complaint  or  the  making  of  the  information  should  be  followed  up  by  useAil  pro- 
ceedings in  the  shape  of  a  warrant  or  summons  and  the  arrest  of  or  otherwise 
bringing  the  defendant  before  the  Magistrate  or  Justice.  See  authorities  and 
comments  under  Art.  551,  at  pp  519  and  520  ante.  '  '' 

84ife.  jrnrtodieu««. — Every  complaint  and  information  shall  bo 
heard,  tried,  determined  and  adjudged  by  one  justice  or  two  or  more 
justices  as  directed  by  the  Act  or  law,  upon  wnich  the  complaint  or 
information  is  framed  or  by  any  other  Act  or  law  in  that  benalf 

2.  If  there  is  no  such  direction  in  any  Act  or  law,  then  the  complaint 
or  information  may  be  heard,  tried  determined  and  adjudged  by  any 
one  justice  for  the  territorial  division  where  the  matter  of  the  com- 
plaint or  infbnnation  arose :  Provided  that  every  one  who  aids,  abets, 
counsels  or  procures  the  commiBsion  of  any  offence  punishable  on 
summary  cpnviction,  may  be  proceeded  agfunst  and  oonvicted  either 
in  the  territorial  division  or  place  where  Uie  prindpal  offender  may 
be  oonvicted,  or  in  that  in  which  the  offenoe  of  aiding,  abetting, 
counselling  or  procuring  was  committed. 

3.  Any  one  justice  may  receive  the  information  or  complaint,  and 
grant  a  sammons  or  warrant  thereon,  and  issue  his  Bommons  or 
warrant  to  compel  the  attendance  of  any  witnesses  for  either  party, 
and  do  all  other  acts  and  matters  necessary  preliminary  to  the  hear- 
ing, even  if  by  the  statute  in  that  behalf  it  is  provided  that  the 
information  or  complaint  shall  be  heard  and  determined  by  two  or 
more  Justioes.  v 


*%' 
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18  to  be  or  was  heard  and  determined  "^  ^^  ^^"""^  ^^^  «t8e 

6.  If  it  is  required  bv  anv  4,*        , 

?h?i*^"*  ^^alfSe  heardUlterLn'ed  bv  !w  *  *"  '"^^^alion  or 
that  a  conviction  or  order  shall  im2«^  T°  '''*  "^'^  ^mio^,  or 
Zh/r'*^'  «tall  be  present  and  actZto/eth^'  T  "'''''  J"««ces' 
of  the  hearing  and  determination  Jf  thf  eaj       '    """^  **"«  ^^^«'« 

^^«^Lti»iSht;!,ts^^^^^^^^^  y'ca«eof  assault  or 

tenements,  hereditaments,  or  any^ereS   L?-    ''*'^  ***  ^^^  ^^nds' 
rom,  or  as  to  apy  bankn^ptcy  or  nsokLv      '"  ''''  *'<'™'°g  ^^^re-   ' 

and  XLV"TthisTrre"tinTtrJ^  P[r'''^"«  ^^^  ?«««  XLlV 
accuM  before  the  justic^'SC  anS^^*^"  »PPearance^  he" 
hundred  and  flfty^ght  and  the  prf vlio^f'T^'T  ""1«^«««tion  five 
lZ*°T'n°''  «  preliminary  KS  ^n^r/l^  '^'  attendance 
thereon,  shaU,  so  far  as  the  same  a?eTnnHiif^**'''°«  «^  ^'^idenco 
sections  immediately  foUowinr  aiDlv^^t n^  ^'  t'^'^pt  as  varied  by 
provisions  of  this  part:   Provided  fuj?  ^  ''^*""«  "nd«^-  the 
>n  the  firet  instMce  acaimrfTif     ^''T''^'" *  ^^ar^nt  is  issued-^ 
punishable  under  tS  Sfons  oW"  ""^^'^f  ^'^^  an  oS2^ 
shall  furnish  a  copy^r^^S  W*'"« /««,  the  Justice  issuing!? 

on  the  person  anlJed  at  tKmeTf  Ch  a*^^  ?  ««P^  '«  b«  ^erfed 

summtf  i:%^?ut  Th^ifal^^^^^^  «"^  ^-«-  ^0  issue  any 

offence  by  information  wSrs^ch?,^""  ^^"S«<^  ^th  aJ 
cation  for  any  order  may  bv  W  »1      /  '*'^®  whenever  the  apnli 
88. 13  to  17  and  21         ^'  ^  *'^'  ^  ™*^«  ex;,arte.  ,  R.S.C,  c  ??8, 

anfStylfrTe'^aitto^L-^^^^  five  hundred 

the  case  of  any  warrant  issui  u^r^l     "^^"^J"^  shall  apply  to 
««am8t  the  accused,  whether  Sore  waf^r  P™^«?"«  o^  this  par? 

f.«*^^»J'P'**'«°««°  or  impriwSnt  ofi^v    °l''*'^"'  ""^  whether 
Its,  8, 22 ;  62  V.,  c.  46,  ^"'^"^"'"ent  of  any  such  person.    R.s.C,  c. 
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2.  Every  complaint  upon  which  a  Justice  is  authorized  by  Jaw  tot 
make  an  order,  and  eveiy  information  for  any  offence  or  act  punish- 
able on  sum  maiy  conation,  may,  unless  it  is  herein  or  by  some 
particular  Act  or  law  otherwise  provided,  be  made  or  had  without 
any  oath  or  affirmation  as  to  the  truth  thereof,, 

3.  Every  complaint  shall  be  for  one  matter  of  complaint  only,  and 
not  for  two  or  more  matters  of  complaint,  and  every  inforniation 
shall  be  for  one  offence  only,  and  not  for  two  or  more  offences  ;  and 
every  complaint  or  information  may  be  laid  or  made  by  the  com- 
plainant or  informant  in  person,  or  by  his  counsel  or  attorney  or  other 
person  authorized  in  that  behalf.    RS.C,  c.  178;  ss.  23,  24  ^nd  26. 

ji46.  Certain  obJectl*B»  aet  to  vlttete  i»roe««diiica. — No  informa- 
tion, complaint,  warrant,  conviction  or  other  proceeding  under  this 
part  shall  be  deemed  objectionable  or  insufficient  on  any  of  the  follow 
ing  grounds ;  that  is  to  say :  ' 

(a.)  that  it  does  not  cont&in  the  name  of  the  person  injured,  or 
intended  or  attempted  to  be  injured  ;  or 

(6.)  that  it  does  not  state  who  is  the  owner  of  any  property  therein 
toentioned ;  or 

(c.)  that  it  does  not  specify  the  means  by  which  the  offence  was 
committed  ;  or  »  - 

(d  )  that  it  does  not  name  or  describe  with  precisibn  any  person 
or  thing : 

Provided  that  the  Justice  may,  if  eatistied  that  it  is  necessary  for 
a  fair  trial,  order  that  a  particular  further  describing  such  meaiw, 
person,  place  or  thing  be  furnished  by  the  proeeputor. 

See  Article  613,  and  comments,  at  p.  584,  an/e.  '. 

84'7.  varfM**.— No  objection  shall  be  allowed  to  any  infoma- 
tion  complaint,  siirnioaons  or  warrant  for  any  alleged  defect  therein, 


[n  substance  or' in  form,  or  for  any  vari%e  between  such  informa- 
tion, complaint,  summons  or  warrant  and  t 


the  evidence  adduced  on 
the  part  of  the  informant  or  complamant  at  the  hearing  ot  such 
information  or  comphiint. 

2  Any  variance  between  the  information  for  any  offence  ot  act 
tjuidshable  on  summary  conviction  and  the  evidence  adduced  in 
support  thereof  as  t6  the  time  at  which  such  offence  qr-act  is  alleged 
to  have  been  commftted,  shall  no*  be  deemed  material  if  it  is  proved 
that  Bueh  information  was,  in  fabt,  laid  within  the  time  limited  by 
law  for  laying  the  same.  "^ 

3  Any  variance  between  the  information  and  the  evidence  adduced 
in  support  thereof,  as  to  the  place  in  which  the  offence  or  act  ia 
alleged  to  have  been  committed,  sh^U  not  be  deemed  material  if  the 
offence  or  act  ia  proved  to  have  been  committed  within  the  jurisdic- 
tion of  the  juBtico  by  whom  the  information  is  heard  and  determined. 

4  If  any  such  variance,  or  any  other  variantse  between  the 
information,  complaint,  summons  or  warrant,  and  the  evidence 


*\ .  ■♦'   t 


«  b       JLi'!t>.Jt^' 
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deceived  or  misled,  the  JiLtic?  Lv  •^^^''"•^«»t  ba«  been  thereby\ 
fit,  adjourn  the  hearing  of  the  <S'«  T"  '''"^  terms  as  he  thinks 
c.  178,  8.  28.  ^  ®  *^®  t«  some  future  day.     R.S.C.,  ^ 

See  Article  4?3,  and  comments,  at  p.  655,  an<6. 

cure  the\1re*nXncVorth?he^L'nf  f  *'"\'°*>' *^  '««"ed  to  pro- 
sions  of  this  part,  of  a  witnew  wZ^w^°^  "'''"'"^^  "»^«r  the  provi- 
the  Justices  Lo^  whom  SuTh^J^nrisTo  Z\''  '}'  J""«^'«tFon  of 
mons  and  a  warrant  issued  to  prSS  L  j!  Y^'  ^°*^  «"«b  «"«»- 
whether  in  consequence  of  refiSal  hv  =  **!^"^ance  of  a  witness, 
obedience  to  a  sions  or  o?htwi8e^rvJ''"'««  ''  "P^^'  ^^ 
and  executed  by  the  constable  or^he?!- ^  respectively  served 
same  is  deUvered  or  by  any  otLr L,!       ^  *^®.  ""^^^  ^  whom  the 

the  territorial  divisio7ofLjlKE''f««^l!^^^"'^  ««  within 
c.  45,  ss.  1  and  3.  Justice  who  issued  Ihe  same.    61  Y., 

the^**tic?SrSCrtX;r;rm'nY  P'««^  -  -hich 

J^  d^med  an  open  and  pubK°^t"?^S,>K  ?^'  ^"^«r««on  shall 
may  tave  accesS so  far  aS  the  sa^e  1!?  "**"  -^^ .P"^"«  generally 
11.SJC.,  c.  1Y8,  s.  83.  *'*"  conveniently  contain  them. 

P^^^^'^^deVvMo'^lZkl^i^^^^^  whom  the com- 

answer  and  defence  thereto^anfto  Whf  ^^"'^  '^  '"'^'  ^''  f"» 
eross^xamined  by  counsel  or  aL^oy  o„  t's  S?'  "^""'''''^  ''"'' 

^^^r^'^VSi^Z^^^^  -  Shall  ba  at 

witnesses  examined  and  croSxamTned    h?      "'  T^  ^  ^*^«  the 
his  beljalf.    K.S.C.,  c.  178,^34  and  at'    ^         "^^  ^'  '***^'""«^'  «" 

.n  reference  to  evidence  upon  i^e'&ToS^ZSlZ'J^^T'''''-^'      ' 

b^  e^^min'^'u'JSnotth'oTafflrmli^lfrZJi?"^  at  any  hearing  shall 
any  witness  ap^rs  for  the  niriAf*U-*''\'^"'''P«  before  whom  ^ 
full  power  and  Chorityt^HSst«r^'°^^'''*'^°"^  «'^*"  have  *" 
oathorafflrm^on.    K,  ^ng,  «  ^      ^'^^'"^  "^''"^^^  ^he  usual 

ga^**anre^Sfon*''\x^^^^^^       """  ?''™P''''°*  i°  -^7  case  ne- 
BtatuteonWhichThrirfSe^ri'^?,  ««•   ^r^itidl,   in  the 
■  the  prosecutor  or  comSkiW  to  nr^™       f  "*"*  ^  necessary  for     ' 
feniilwitmay  provereafflrmitJ/fT     T^W^^e,  but  the  de- 
t«  avairBiiToAie  sJS   Ts^^Ht^^  if  he  wishes 
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a  Justice  on  information  before  him  of  the  «om«u«8iOB^f  im  oftepce 
punishable  on  Butomary  .  conviction  then,  if  it  W*"*;,*'^* 
Ssfaction  of  the  Justice  that  the  summons  ^^^^r^^^^^ 
reasonable  tline  before  the  time  appointed  for  anpearance,  8"ch.Ju8tooe 
n^nrooeed  ca:  mrte  to  hear  and  determine  the  case  m  the  absence 
rS^S/.^flnT,Cf^^^^^  to  all  intents  and  purposes  • 

fsfth?  defendant  had  personally  appeared  i?  obedience  to  iuch 

summo'ns,  or  the  Justice.  W,  ifhe  t^i°¥  fi^vit-f  ^^^..^S^ 
nrovided  by  section  five  hundred  and  si?fty-three,of  this  Act  anu 
Jd7o^rthJ  hearing  of  the  ^mplaint  or  information  until  the 
defendant  is  apprehended.    B.S.C.,  c  178,  s.  d». 
*     Before  Droceeding  in  the  absence  of  the  defendant,  as  provided  by  this  Article 

anH  that  hfi  is  wilfully  disobeying  t ;  and  the  evidence  to  satisiy  mm  oi  inis 
tSuldbemucr""roLer  where  the  warrant  was  not  served  personally  than 
whe.!e  i?  wS^rvS^Lnally.  ( 1)  In  case  of  doubt,  the  other  course  of  issuing 
4  warrant  should  be  taken.  ^ 

854.  s«»HippM»i«»  .f  F«—««*-.-If.  «P9n  the  ^ay  and  at  the 

nl^fso  appbiBtedTuw  defendant  appears  votuntarily  in  obedience 
KeTummons  in  that  behalf  served  upon  him,  or  is  \>rpnght  befoje 
LjusSS^y  virtue  of  a  warrant,  then,  i^he  compUinant  ^  inf^^^^^^ 
mant  having  had  due  notice,  does  not  appear  by  himself,  his  counsel 
"r^ttornSr,  the  Justice  shall  dismiss  the  complaint  or  information 

^nChe^iiinks  proper^  '«»j^'"\'^l>»/s C%' m  X 
Bome  other  day  upon  such  terms  a»  he  thinks  fit.  K.a.C.,  c.  n»,8. 4i. 

855.  ^^iSib«S>.*fc«  «»•«*  P«tt-  •PP-'.-If  both  parties 
a^reithw^B^UyXV  their  resnective  counsel  or  attorneys, 

"  bK  the  JuSticewho^s  ibiiearand  aetermine  the  complaint  or 
iXSiati^,suchJu8ticeshall>oceedtohearanddetenninethe«^^ 

,  RS.C.,  c.  118, 8.  42. 

856.  A»«i««««frA,««.-.-If  the  defendant  is  pweent  at 
thehearinK,  the  substance  of  the  information  or  complamt  shall  be 
stated  to  him,  and  he  shall  be  askfed  if  he  has  any  cause  to  show  why 
he  should  not  be  convicted,  or  why  an  order  should  not  be  made 
against  him,  as  the  case  may  be. 

2  If  the  defendant  thereupon  admits  the  truth  of  the  information 

■  or  complaint,  and  shows  no  sufficient  cause  why  he  should  not  be 

convicted,  or  why  an  order  should  not  be  made  Mjamst  him,  as  the 

case  may  V.  thelustice  preeent  at  the  hearing  ^aU  convict  him  or 

make  an  olwler  against  him  accordingly. 

8  If  theWfendimt  does  not  admit  the  truth  of  the  information  or 
complaint,  the  joBtice  shall  proceed  to  inquire  into  the  charge  and 
fortlbe  purfoeee  of  such  inquiry  shaU  take  the  evidence  of  witneases 

(U  R  V  Smith,  L.  R ,  10  Q.  B.  604  ;  H.  v.  Mabefi  17  0.  R.  194 ;  Read  v. 
Hunters  C.  L.  T.  428. 


^  Vtp^    «^T^;^~ 


CONVICTION.  >jQg 

prosecutor  or  complainant  is^not  S[JhT'*"-'"^  '  ^'^^i'led  that  the 
the  defendant  has  not  adduced  Zitt  ^'^*  T''^'^^^  '°  '^P'y  if 
general  character;  proS  further  tht"-^  ""^i^'  .*^"°  ««  to  his 
section  the  witness^  need  not  s^Jn  fh;  ^  *  "" ^  ^«''""g  "«der  this 
'      88.43,  44  and  46.        °*^  ""^  «'«"  ^^^ir  depositions.    RS.C.,c.  178, 

.     matipn  or^^rplSHhrfuS  mav  t^hf'^H-'^^^'"^  of  any  infor- 
hearing  6f  the  ^ihe  to  a  cerE  tTme'  ir  n/„  ^'f  ^^o?  «^Journ  the   • 
,       and  stated  in  the,  m^nce  and  hear?n7of  fi«  A^  '^'''  «PP«'"t«d  . 
theirre8pective86ficitoreora«eXthennri  Pf  7  O'' Parties, ^r  Of 
nmt  shall  be  for  more  than  dghtdafs     ^  ^  '  ^"^^^^  <"iJoum- 

2.  If,  at  the  time  and  place  to  whioh  f  h»  i,  '  ^ 
ing  is  adjourned,  either^or  iSth  of  /.„  ^^""^ -°  "''^®'"  ^^'- 
personally  or  by  his  or  their  oo^nli  ?•  P"'"*'®^  ^^  "«*  appear 
tWusti^ors/ch  otSer-trtirarstu  ttnTf.'^Pf  *'^  K 
is  then  there  may  proceed  to  the  heaSnl  f.r  f  l^"^*^^  "^"^'^^^  ^^o 
party  or  parties  were  present     n^^  or  further  hearing  as  if  the 

'^Z'i^^^^l^l^J^  Justice 

.    seems  fit.  '  ^"°  ^^  without  costs  as  to  him 

sJL'^ftlffi/^tf  ^^^^^^^^^  of-y  ca,.,  he  mav 

common  gaol  or  other  S^Z  Shin  thT  f  T'^\'  ¥"}  *«  ^he 
which  such  Justijie  is  then  Sr.rm.lu*^''".*"""'  *^^^'»«iH  for 
such  Justice  thiX  St  oT  ^t^°5ii%rthe'^/ 'f  ^  ^"^^' «« 
reco^izance,  with  or  without  sreSat^LH-^"'*?*  "P""  ^'«  ' 
Justice,  conditioned  for  his  aDD^mnl«ffK  ?  ^'^^^^tion  of  such 
such  heaHng  or  further  S^irrd^^^td  ''"'""' P^''^^  *«  ^^ 

or  all^^T/o^rf  la;5"S  l'?  "  ''^^^-^t^  upon  ivcognizance 
the  reco^nizafce  or^'^h^.7,'^«P,P«*^at  *•»%«•««  menlioneSIn 
adjourilfed,  the  Justice  mu^L  u-  ^®*'"'°^  ^''  f'^'^her  hearing  is 
Bi<)..  c.  i78,'r4r49To  isl!"  "^^""*  ^4"  *PP-^-^on' 
^^Acyourmnents   cannot   exceed  eight  days,  even  .^'^   consent  ^l^  ai«     I 

cinsiier  the  whole  matter,  and  TXTShw   ^'''^.f ''i^"'*'^'  «hall 
the  same  and  convict  or  make  an  „^'5''^''?  PJ^y'd^^.  determine^ 
dismiss  the  information  or  Smnlal^t^   *k^""'*  *^«  defendant,  0A4. 
c.  178, 8.  62  compiaint,  as  the  case  may  be.    RS  c 
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(•)  R.  V.  French,*  13  O.  R.  80.  ' " 
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then  be  made,  for  which  no  fee  shall  be  paid,  and  the  conviction  or 
order  shall  afterwards,  be  drawn  up  by  the  Justice  on  parchment  or 
on  paper,  under  his  hartd  and  seal,  in  such  one  of  the  forms  of  con- 
victiojw*  of  orders  from  VY  to  AAA  inclusive  in  schedule  one  to 
this  4Hllt  ia8*i8  applicable  to  tl>e  case  or  to  the  like  effect.  ES.C, 
c.  1787?  53. 

S60.  »l«poii»l  of  penaltle*  on  conviction  of  Joint  olTcnden.  ^When 
several  persons  join  in  the  commission  of  the  same  offence,  and  upon 
conviction  thereof  each  is  adjudged  to  pay  a  penalty  which  includes 
the  value  of  the  property,  or  the  amount  of  the  injury  done,  no 
further  sum  shall  be  paid  to  the  person  aggrieved  than  such  amount 
or  value,  and  costs,  if  any,  apd  the  residue  of  the  penalties  imposed 
shall  be  applied  in  the  same  manner  as  other  penalties  imposed  by  a 
Justice  are  directed  to  be  applied.    K.S.C,  c.  178,  s.  54. 

861.  FlrBt  «onTletlon  in  eertolnwwwi.— Whenever  aiiy  person  fs 
summnrily  convicted  before  a  Justice  of  anv  offence  against  Parts  XX.* 
to  XXX.  inclusive  or  Part  XXXVII.  of  this  Act  and  it  is  a  fiipt  con- 
viction, the  Justice  may,  if  he  thinks  fit,  discharge  the  offender  from 
his  conviction  upon  his  making  such  satisfactioti  to  the  person 
aggrieved,  for  damages  and  costs,  or  either  of  them,  as  are  ascer- 
tained by  the  Justice.     E.S.C.,  c.  178,  s.  55. 

Parts  XX  tc/XXIlIrelateto  Assaults,  Rapr, Libel, etc.;  parts XXIV  to XXX 
relate  to  Theft,  Huhglahy,  etc.,  and  part  XXXVII  relates  to  Mischief. 

8tf  2.  CortiBcn**  of  dUmiMBi.— If  the  Justice  ,di  misses  the  informar 
tion  or  complaint  he  may,  when  required  so  to  do,  make  an  order  of 
dismissal  in  the  form  BBB  in  schedule  one  hereto,  (2)  and  he 
shall  give  the  defendant  a  certificate  in  the  form  CCC  in  the  said 
__^hedule,  (3)  which  certificate,  upori  being  aftehi^ds  produced, 
^~~(5hall  without  further  proof,  be  a  bar  to  any  subaequelN^iormation 
it  complaint  for  the  same  matter,  against  the  same  defendant 
ILS.C,  c.  178,  8.  56.  ^ 

See  comments  and  authorities  at  pp.  183  and  184,  also  at  pp.  596  and  597,  and 
under  Articles  797,  798  and  799,  at  p.  688,  ante. 

863<  DUobwiienw!  to  Order  of  Jn.«iee.— Whenever,  by  any  Act  w 
law  authority  is  given  to  commit  a  person  to  prison,  or  to  levy  any 
sum  upon  his  goods  or  chattels  by  disti^ss,  for  not  obeying  an  order  of 
a  Justice  the  defendant  shall  bo  serveiiwith  a  copy  of  the  minute  of 
the  order  before  any  warrant  of  commitment  or  of  distress  is  issued 
in  that  behalf  ;  and  the  order  or  minute'  shall  not  form  any  part  of 
the  warrant  of  commitment  or  of  distress.    E.S,C.,  c.  178,  s.  o7. 

M04*  Awnnit*. — whenever  any  person  unlawfully  assaults  or 
beats  any  other  person,  any  Justice  may. summarily  hear  and  deter: 
mine  the  charge,  unless  at  the  time  ofentering  upon  the  investigation 
the  person  aggrieved  or  the  person  accused  objects  thereto. 


Ill  l''or  lorms  VV  to  AAA.  see  pp.  728-732,  pos/. 

(2)  For  form  BBB,  see  p  733,  poii. 

(3)  For  form  CCC,  see  p.  734,  fosl. 


■•si.", 
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ind.ctment,  he  shall  absZ  ?rol!..?^^"^r^.^«'•  P'-ose- 


upon  aad  Hhall  deal  ^ith  the  ca"  e  aalP^    ""^  adjudication  there- 
^  If  ho  had  no  authority  finally l^  hear^'^n"'.'  '"'''»«««'"«  manner 
;   R.S.G.,  c.  178,  8.  73.  ^  ^  *'®*'^  ^'"d  determine  the  same. 

r   l^^-^vinTo7m^^^  the    .Tustic,  upon 

the  Qomplaint  is  preferred  by  or  on  h«h  Hf^ c^^"  *^'«  '»°"'«  «^h«re 
under  the  next  p^ceding  se/tioMee.nSL  i^'*'  P"''^''"  a.,.grieved, 
or  back  the  assault  or  bltterv  to  hav^K       ■  *^*'"''"  "<**  ^^  ^^^  P''oved 
not  to>b«^artr punishment    anH  T  J"^"««d,  or  L  triHing  a^ 

plaint  JTThall  VrZurS^keour^'"'^  ^'^'^'^^^'^^  ^he  c?^ 

BUtm/the  fact  of  such  d.smiS,  S  shall  ^^^  ""'f  ^'«  *'"°'* 
to  the  person  against  whom  tlio  onrnli  ■  .  ^''''^'''"  »"«h  certificate 
c.  178,8.  74,  '    "^nom  tl.o  complumt  wa«  preferred.  *RS.C 

866.  «•••«••  from  farther  proceedlu*.        Tf   *l 

Whom  any  such  complaint  has  been^refS;';;;;  K  '"^T",  "«*'"«* 

the  person  aggrieved,  obtains  such  ESl'  "^  t'"  °"  ^^'^  h^^Mof 
victed,  pays  the  whole  amount  adjudke  S  i! ''''  ^'^"'"^^  ^°^^"  ^on- 
impnsonment  or  imprisonment  with  hard  i  k  P'"'*  ^'^  ^"^^"^  the 
be  released  from  all  further  or  oS.ori  h^*""'  ^^^'"^^  *>«  ^^all 
for  the  same  cause.    E.S.C.,  c.  178  s  75  ^''^''  ^'''''  ^'^  ^''i'ninal, 

7.?^S^S^^-Si^  -1^,-1  -J.  -6.  50,  an.  u„.e;Anicles 

In  R.  V.  Miles,  already  cited  at  «  "ig?  /.„» 
Tu'Jr^', ^"J^r'  'o--  Crown Cases'^^Sved  '  Their ^'"''^^  ''' ^''.«  «°"«i^era-   s 
nt  the  Central  Criminal  Court  upon  an  inTctmpnt  .h    '"'^''?' '"»''  **««"  convicted 
wi  h  un  awftilly  and  maliciously  wounding  th^nr''''^'"^ '''™  ""  ^^e  lirst  count) 
with  unlawmily  and  maliciously  rmSir!''^'''''?'*°'";  ''"  the  second  count 
count,  With  causing  actual  boliiyK^to  h«°"'  ^"""^  ''«'-'°  ^  ""  the  t  frd 
f°""  >  w"h  common  ii^ssauh     ThTdefeXn!  Z^Tf'"' '•  ^n^  .in  the  fou  S 
^•lal  the  fo  lowing  conviction  in  respec  of  imI  l'^'*'^"^  """^  n°'"'«d  o"t  at  the 
bummarr  Jurisdiction  :  •  G.  J.  Miles  En„,i^  'T*^,  «««i"'t  before  a  Court  of 
convicted  for  that  he  . . .  did  unlawfulfv  „  J    "u^"^*!  ^^^  defendant,  is  this  dav 
and  the  Court  being  of  opinion- tZt  "he  s^H'  ""'^  ^^' °"«  '^^ubs  LWn^ 
that  It  IS  inexpedient  to  inOict  anv  other  ?hl"'"'  ^^^  ^'^^o  trifling  a  nature 
deendant.  having  given  security  UhesiSj."°'"'"f.'  P""i«hmenl,  and  "ho 
behaviour,  18  discharged.'  The  ouestinnrn^'°^  "'^  "'e  Court  to  l.eofffood 
the  above  summary  conviction  was  a  bar  *^  "P'"'""  °^  '"e  Court  was  wheS 
the  Central  Criminal  Court  for  th^Lmi  offence   Pn1''°'!r'':l'"»«  »»»'"«'  "l.n  a[ 
for   the  defendant,  said :    <.  Expr^s  now!r  ;<;     -^^""^i ^-  *^- «"''  Warburton 
diction  Act.   1879  (4'2  ^  4.3  VMct    c    ims     r  '^'T  ^^'  "^«  Suniraary  S 
convicting  a  person  of  ass.ult   to  diSar^re  L'"''''^  .•^'  '"  ''"«"'=««.  "Pon 
security  to  b-  of  good  behaviour    and  thTn.  "  ''°"'^'"°"*"y  «»>  his  giving 
s.  4o.  must  now  be  read  with  the  ser'tinn.  1       P^/'^'ons  in  24  ,v  25  Vict.,  c  100 
statutes,  the  summary  S55onfoSTbI^''r* '°    Moreover,  apartfiom 
indictment."  Lockwo6d,  Q.G .  andSv  fifr'th     "'  °°"""°"  '"^  '°  the  presem 
Vict.  criOO,  8. 45.  onlv  OMraiM  nVf  ?  ^'  u  '''®  Prosecution,  said  :  ••  The  24  1?^ 

whoIeamou„t\d5gWrTairhave\^^^^^^^^ 

the  court  neither  Hned  nor  ^^Pr^nTSt^:^^^'^^^^:^^'.  ^J^ 


■i:mi 


'»'>.  ,1. 
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the  Summary  Jurisdiction  Act  1889,  did  not  brlna  the  case  within  sootioh  45  of 
the  earlier  statute."  Cur.  adv.  vull.  The  Court  (Lord  9oler'''«e,  G.  J..  Polloclc 
B  Hawlcins,  J.,  Charles.  J.,  and  Grantham,  J.),  upon  the  above  facts,  held  that 
the  summary,  conviction  was  a  good  answer  at  common  law  to  the  ndictment, 
apart  altogether  from  the  question  whether  the  defendant  Was  entitled  to  the 
protection  alTorded  by  24  &  25  Vict.  c.  100.  s.  45  :  and  quashed  the  Conviction.  ( I ) 

8117.  c«i»«on«<»»Ti«»io»o»o»dM.— In  every  case  of  Asuitfmaiy 
conviction,  or  of  an  order  made  by  a  Justice,  such  Justice  mMr.in  his 
aiflcretion,  award  and  order,  in  and  by  the  conviction  or  order,  that 
the  defendant  ehall  pay  to  the  prosecutor  or  complainant  such  costs 
a^  to  the  said  Justice  seem  reasonable  in  that  behalf,  and  not  mcon- 
fflstent  with  the  fees  established  by  law  to  be  taken  on  proceedings 
had  by  and  before  Justices.     E.S.C.,  c.  118,  s.  69. 

868.  €©•«■  o«  *tomta««r— Whenever  the  Justice,  instead  of  con- 
victing or  making  aa  order,  dismisses  the  information  or  complaint, 
he  may,  in  his  discretion,  in  and  by  his  order  of  dismissal,  award  and 
order  that  the  prosecutor  or  complainant  shall  pay  to  the  defendant 
suchLoosts  as  to  the  said  Justice  seem  reasonable  and  conristent  with 
law.    R.S.C.,  c.  ITS,  s.  69. 

869.  iu>«»v«wy  of  «»•«•  wi«i  iMiiMUy  !•  i»*jua«*d.-^The  Sums  so 
allowed  for  costs  shall,  in  all  cases,  be  specified  in  the  conviction  or 
order  or  order  of  didmiBsal,  and  the  same  shall  be  recoverable  in  the 

'  same  manner  and  under  the  same  warrants  as  any  penalty,  adjudged 
to  be  paid  by  the  conviction  or  prder,  is  to  be  recovered.  RS.C,  c. 
lis,  8.  60. 

870.  BMovery  of  eoata  in  other  eMM.— Whenever  there  is  no  such 
penalty  to  be  recovered,  such  costs  shall  be  recoverable  by  distress 
amd  sale  of  the  goods  and  chattels  of  the  party,  and  in  default  of 
distress,  by  imprisonment,  with  or  without  hard  labour,  for  any 
term  not  exceeding  one  month.    R.S.C.,  o.  ITB,  s.  61. 

871.  Fe«i.— The  feed  mentioned  in  the  following  tariff  and  on 
others  shall  be  and  constitute  the  fees  to  be  tllken  on  proceedings 
before  Justices  in  proceedings  under  this  part  :— 

Fees  tabe  taken  by  Justices  of  the  Peace  or  their  Clerks. 

-    .  $  cts. 

.1.  Information  or  complaint  And  warr&nt  oi-summons 0  50 

2.  Warrant  where  summons  issued  in  flMLinstance 0  10 

3.  Each  necessary  copy  of  summons  or  warrant. .'.  0  10 

4.  Each  summons  or  warrant  to  or  for  a  witness  or  witnesses. 

(Only  one  summons  on  each  side  to  be  charged  for  in 
each  case,  which  may  contain  any  number  of  names. 
If  the  Justice  of  the  case  requires  it,  additional  sum- 
monses shall  be  issued  without  charge) 0  10 

5.  Information  for  warrant  for  witness  and  warrant 0  50 

(I)  R.  V.  Miles,  13  L.  N.  79 ;  24  Q.  B.  D.  423 ;  59  L.J.  (M.  G.)  5«.  See  other 
'cases  dt.  at  p.  597. 


MAir 


> 


CONSTABLES'   FEES.  ^jg 

8.  for  heanng  and  determining  ca^ 0  26 

tn   if,^««® '««<»  over  two  hours           0  »0 

lu.  W^here  one  Jnfltice  alone  cannnVVa,Ui-'iVL' 1  00 

Bat  in  all  casea  which  nHmif/b^ 1  00 

■       bfefore  a  single  J^Le  and  li  ^  «"mmaiy  proceeding 


Gonstables'  Fees. 

1.  Arrest  of  each  individual  upon  a  waiTant 

2.  Serving  summons...  »  waiTant ^  qq 

3.  Mileage  to  serve  summons  or" wamnt '  ner  mii«  ]Z': [     ^  ^^ 

neccBsarily  travelled.  '*"^^h  per  mile  (one  way) 

4.  Same  mileage  when  sei^Vce'cannorbe  effeoti^"hV""V"    "  ^^ 

ypon  proof  of  due  diligence    °''*'*  "«  ^^^^ted,  but  only 
6.  Mileage  taking  prisoner  to  gaol    exclusive  of  Hi  k 

ments  neeessarilv  exn*>nrtfiH  ;«  k-  ^*  disburse- 

WiYnesses'  ii^eej. 

1.  Each  day  attending  trial 

2.  Mileage  traveUed  to  attend  trial  (5Le  •i;^^-per-miie:::::::    Q  ip 


'in 


•         I 

it 


\i 


,jf*E> 


1  «V  ,    5.  - 


..n^^XI 


•S^^' 
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W79.  pmtUiomb  rMp«cUB*  eoHTtetfoM — Whenever  a  conviction 
adjndgee  a  pecuniary  penalty  or  c6mpenBatioa  to  be  paid,  or  an 
order  requires  the  payment  of  a  sum  of  money,  whether  the  Act  or 
law  authorizing  sucn  conviction  or  order  does  or  does  not  provide  a 
mode  of  raising  or  levying  the  penalty,  compensation  or  sum  of 
money,  or  of  enforcing  the  payment  thereof,  the  justice  by  his  con- 
viction, or  order  after  adjudging  payment  of  such  penalty,  compen- 
sation or  sum  of  money,  ^ith  or  without  costs,  may  order  and 
adjudge — 

(a.)  tliat  in  default- of  *^ayment  thereof  forthwith,  or,  within  a 
limited  time,  such  penalty,  compensation  or  sum  of  money  shall  be 
levied  by  distress  and  sale  of  the  goods  and  chattels  of  the  defendant, 
and,  if  sufficient  distress  cannot  be  found,  that  the  defendant  be 
imprisoned  in  the  common  gaol  or  other  prison  of  the  territorial 
division  for  which  the  Justice  is  then  acting;  in  the  manner  and  for 
the  time  directed  by  the  Act  or  law  authorizing  such  conviction  or 
order  or  by  this  Act,  or  for  any  period  not  exceeding  three  months, 
if  the  Act  or  law  authorizing  the  conviction  or  order  does  not  specify 
imprisonment,  or  does  not  specify  any  term  of  imprisonment,  unless 
sucn  penalty,  compensation  or  sum  of  money  and  costs,  if  the 
conviction  or  order  is  made  with  costs,  and  the  expenses  of  the 
distress  and  of  conveying  the  defendant  to  gaol  are  sooner  paid  ;  or 

(6.)  that *[n  default  of  payment  of  the  said  penalty,  compensa- 
tion or  sum  of  money,  and  costs,  if  any,  forthwith,  or  within  a 
limited  time,  the  defendant  be  imprisoned  in  the  common  gaol  or 
other  prison  of  the  stud  territorial  division  in  the  manner  and  for  the 
timd*tatteniioned  in  the  said  Act  or  law,  or  for  any  period  not  excell- 
ing three  months,  if  the  Act  or  law  authorizing  the  conviction  or 
order  does  not  specify  imprisonment,  or  does  not  specify  any  term  of 
imprisonment,  unless  the  said  sums  with  the  like  costs  and  expenses 
are  sooner  paid.  ^ 

2.  The  Justice  making  the  conviction  or  order  mentioned  in  the 
piiragraph  lettered  (a)  of  subsection  one  of  this  section  may  issue  a 
warrant  of  distress  in  the  form  DDD  orEBfi,  as  the  case  requires  ; 
(1),  and  the  case  of  a  conviction  or  o|fder  under  the  paragraph 
lettered  (b)  of  the  said  subsection,  awari*antin  one  of  the  forms  FFB^ 
or  GGG  (2)  miy  issue  5  / 

(a.)  If  a  warrant  of  distress  is  Issued' and  the  constable  op  peace 
Officer  charged  with  the  execution  thereof  returns  (form  III)  that  he 
can  find  no  goods  or  chattels  whereoh  to  levy  thereunder,  (3)  the 
Justice  may  issue  a  warrant  of  commitment  in  the  form  J  JJ.  (4) 

3.  Where,  by  virtue  of  an  Act  or  law  so  authorizing,  the  Justice  by 
his  conviction  adjudges  against  the  defendant  payment  of  a  penalty 
or  compensation,  and  also  imprisonment,  as  punishment  for  an 
oifenc ;,  ne  may,  if  he  thinks  fit,  order  that  the  imprisonment  in  de- 
ft) For  rorms  DUD,  and  EBB,  see  pp  734  and  735,pos(.     , 

\l)  For  forms  PPF,  and  GGOJ  see  pp.  736  and  737, po«<.^      - 

(3)  For  Form  HI,  see  p.  738,  fosl.         " 

(4)  Fo^orm  Hi,  see  p.  73y,  post. 


■"*■ 


(1)  For  Fori 

(2)  For  Port 

(3)  For  FoM 

\ 
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PROVISIONS   RESPECTING   CONVICTIONS.  "     US 

commlcoaTthroxpffi^^  i"  this  section,  shall 

ishment  for  the  offence  "npnsonment  awai-ded  as  a  pun- 

made  a8yovid3'by''thf8  Sou'a';"?f  X"  aT  ''°"r<'^'«»  ^^  order 
the  same  had  expreily  provided  for  Vnn'V^''  '"^  •authorizing 
above  terms.    B.S.C.  c.  f^s/^lg  oXGTrjIr  "'  "'^'''  '"  '^^ 

coraplai'nt  i«  "siJiHlJdlJirSstr'thriu;^!^''''"  '"•"-"  '"^o^-mation  or 
distress  on  the  pods  and  chatteL  of  ,!„        ""^  '*'"«  ''  "'^'^nt  of 
m  the  form  Ki5t,  for  the  amountof  S^-h'^JT"'.^';"''  ^^-^P'^inant, 
ofdistrese,  a  warrant  of  comm^^ment  in S  T      ^V^  ""^'  '"  ^efaul 
Provided  thiit  the  term  of  imDrirnm^nf  •      ""T  ^^^  ™«3^  i^'^ue-  (2) 
one  month.    R8.C.,  c.  lYsTw  '°  '"^'^  "^"^  '^''"  "o^  «»^eed 

8*74.  EadttrsMnmit  of  witrr>n«  «r  ^. 

any  warrant  of  distress  issuod^undlr  th-'^''~"' ''^<''"  deliveiy  of 
constables  to  whom  theS  has  bin  i^'""^^«  the  constabll  or 
Buffliient  distress  cannot  be  frndwithT^thr"'*^^  ^o  be  executed 
of  the  Justice  granting  LTarr^ittliln'  '"*''' ^^*''«J»^'«di^''<>" 
upon  oath  orafflrmaU^nofthe  SiwrftlLTrKP"^^-^'^^  '""'^^ 
the  warrant,  before  any  Justice  of  anv  otHi^f     ^^^  ^l"**'^  granting 
justice  shall  thereujwn  make  S  ondoLrl.    '"V^"*^  ^'^^^^^^ 
with  his  hand,  autfioriring  the  execuS  o°f  fh"  '^^  ^«'™"*'  «ig"«d 
hmits  of  his  jurisdiction,  by  virtue  of  whth       "**""'"'*  within  the 
ment  the  penalty  or  sum  and  Jostg  or^  ^  TT*  *°^  «"^«'^- 
been  before  levied  or  paid,  shall  bTe'vLbv^h?  *'''''^/'*«  ^^'  "ot 
warrant  or  by  the  pe«^n  or  p^rSSs  tMn  P^IT"  ^"°«^''S  the 
onginallydireetii,orbyanvcoSSbJ,  or  Jk^  "  *^*  '^'*'''"""t  ^a* 
la^t  mentioned  territorial  divisS  hv  1-  ♦  ^^^"^  ^'^  ^^^^^  of  the 
and  chattels  of  the  defendimt  tW^in^       '"''"  '"^  "*'"  «^  ^he  goods 

to?hgtt.7jTrc!;c'1i^^^^^^^^^^    ^o-  HHHin  schedule  one 

to  any  JusticeThlt^Sris^urne  ofrdi's'?,^u*!:~~^*'®°®^®^  ^^  appeare 
to  the  defendant  and  his  faiiifv  o,?when^«  ^f  "■""*  '^<'"''*  »^  '•«'no"8 
by  the  confession  of  the  Zferida^t  or  I?h  ^  ^^P""™.^  ^'^  J"«"^«' 
^oodsand  chattels  whereortoters..nh?.''^^  *»"**  *»«  has  no 
He  deems  it  fit.  instead  SlgTwarratfn'S-  ?'"  '^'  •^"«''««'  '^ 
the  defendant  to  the  common  lol  orJZl  ^^^'^^'^'^^J  commit, 
division,  thew  to  be  imprisoned  with  o?»f/LP?*T  '?  ^^«  territorial 
time  and  in  the  manner  h?wouW  have  blln"*  ^^"^  i*^'^"'' ^«'  *he      , 
warrant  of  distress  had  issuoi  and T.      «*'?'°™"^**  »»  case  such      ~ 
found.    R.S.C.,  c.  178^^67  ^"fficient.j^istress  had  been 

'•)  Por  Form  KKK,  see  p  740  do./ 
2)  For  Form  LLL.  Up  741  C 
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A76*  Bmmuitf  or«efieaMMit  wkMi  dtatvM*  ta  ordcMd.-^Whenever  a 
Justice  issuos  a  warrant  of  distress  as  hereinbefore  provided,  he*  mjiy 
suffer  the  defendant  to  go  at  large,  or  verbally,  or  by  a  written  war- 
rant in  that  behalf,  may  order  the  defendant  to  be  kept  and  deigned 
in  safe  (^stody,  until  return  has  been  made  to  the  warrant  of  distress, 
unless  the  defendant  gives  sufficient  security,  bv  recognizance  or 
otherwise,  to  the  satisfaotion  of  the  Justice,  for  his  appearanb^,  at 
the  time  and  pl»oe  appoints  for  the  return  of  the  warrant  of  dis- 
tress, before  him  or  oefore  such  otfier  Justice  for;;jlje  same  territo- 
rial division  as  shall  then  be  there.  B.S.G.,  c.  178,'!.  6^.- 

H'7'7*  cumnUMw  pmmtmtumimt. — ^Whenever  a  justice,  upon  any 
information  or  complaint,  adjudges  the  defendant  to  be  imprisoned 
and  the  defendant  is  then  in  prison  undergoing  imprisonment  upon 
conviction  for  any  other  offence,  the  warrant  of  commitment  for  the 
snbeiequent  offence  shall  be  forthwith  delivered  to  the  gaoler  or  other 
officer  to  whom  it  is  directed  ;  aiid  the  justice  who  issued  the  same, 
if  he  thinks  fit;  may  award  and  order  therein  that  the  imprisonment 
for  the  subsequent  offence  shall  conunence  at  the  expiration  of  the 
imprisonment  to  which  the  defendant  was  previously  sentenced. 
RS.C.,  c.  178,  8.  69.    , 


S7S.  B««<*ciUMM«M.— Whenever  a  defendant  gives  security  by 
or  is  discharged  upon  recognizance  and  does  not  afterwards  appear 
**at  the  time  and  place  mentioned  in  the  recognizance,  the  justice  Who 
took  the  recognizance,  or  any  justice  who^is  then  present,  having 
cerified  upon  the  back  of  the  recognizance  the  non-appearance  of 
the  defendant,  may  transmit  such  recognizance  to  the  proper  officer 
in  the  province  app<iinted  by  law  to  receive  the  same,  to  be  proceeded , 
upon  in  like  m^nnefe  as  other  recognizances ;  and  such  certificate 
shall  be  primA  faeik  evidence  of  the  non-appearance  of  the  said 
defendant.      ,,'i\    ;/* 


2.  Suqh  e^i^caie  shall  be  in  the  form  MMM  in  schedule  one  to 
this  Act*t{l)  ■  The  proper  officer  to  whom  the  recognizance  and  cer- 
tificate^)! default  are  to  be  transmitted,  in' the  province  of  Ontario, 
shall  he*  the  Clerk  of  the  Peace  of  the  county  for  which  such  Justice 
is  actpg,  except  in  the  district  of  Nipissing^as  to  which  district  the 
prpi^  officer  shall  be  the  Clerk  or  the  Peace  for  the  county  of 
Eeafrew  ;  and  the  Court  of  General  Seesions^of  the  Peace  for  such 
county  shall,  at  its  then  next  sitting,  order  all  such  recognizances  to 
,.  be  forfeited  and  estreated,  and  the  same  shall  be  enforced  and  collected 
if  In  the  same  manner  and  subject  to  the  same  conditions  as  any  fiqea, 
forfeitures  or  amercements  imposed  by  or  forfeited  before  such 
Court ;  and  in  the  other  provinces  of  Canada,  the  proper  officer  to 
whom  any.  such  recognizance  and  certificate  shall  be  transmitted, 
shall  be  the  officer  to  whom  like  recognizances  havb  b«en  heretofore 
accustomed  to  be  transmitted  under  the  law  in  fbroe  before  the 
pasping  of  this  Act ;  and  such  reoognizanoee  shall  be  enforced  apd 


(1)  For  form  MMM,  see  p.  741,  posl. 
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ticefor  the  payment  of  mone^o?  dl^^LTn^.n'^V'  '""'*"  ^»  J"«- 
plaint,  any  person  who  thinks  himS^S^tL?""***""  °'  ''''^'- 

fendant,  may  appeal,  in  the  provinoftyA  »    '-^  "^^^  *»  the  de- 
General  Sessions  of  the  P«ic?    In  ft       ^'^^^"'>>  ^  the  Court  of 
Court  of  Queen's  Bench,  Ti^Cs^Se  P^hT  ''J^"^'^'''  *«  ^he 
Scotia,  New-Brpnswick  andManSoba   ^o  tK       P™^°«««  of  Nova 
dwtrict  or  county  whew  the  cau^  of  th«  i^^  '^"'^^^  ^^^^  of  the 
arose;  in  the  province  of  pS  F^iwa JI^I'^h'T  or  compj^j^t 
Court;  inthe Jrovinceof  BrUislTcSwa  tJ^h'  *^  *'^"  «»P^»« 
tnct  Court,  at  the  sitting  thei;eof  Xh  shall  S«  *i?t/«»°*y  or  dis- 
place where  the  cause  of  the  iSbrmation  nrL^  ^^^  °^™'**  ^  the 
the  North-Weet  Territories,  to  aSHf  Ih«^P'^'"'  *'"^  •  «'«i  in 
said  territories,  sitting  withou?  IS  ^Ut  SS^T^  ^«"«  «f  the 
of  the  information  or^complaint  aro2'  oJ  t  h«  ^r.       "t^*?  *•>«  <^^ 
where  a  court  is  appointed  to  IwheWL  *''**  P'^^  thereto 

Cit^^o/tn^ri^^^^^  K;  -y  appeal  to  the 

51  y-uo.  46,  8.  7  ;  52  V,  c.  45,  8  6  *  ^'"''"^^  of  Benfrew. 

it  *^?er^;rvired  ?n'li7sS^^  ^It'^'  t^'  «'^*"'  -'- 
tions  following,  that  is  to  aaf:-!^  '  ^  ^"^J«^*  to  the  condi- 

J^re^KfttS^^onL^^^^^  r™  ^^'^^  fourteen  days 

appeal  shaU  be  n^de  to  the  the^  neSi„t'o?r  K  /?  S^^^'^-  «"^fa 
tfie  conviction  or  order  is  made  witWn  fo,,£  r^"^  ^"^  '  b«t  if 
Of  suoh^Court,  then  to  the  aeco^d^S/rnrlTsultSn 

wh^o-L^*^th?fto?£m  t::^tt:^r''\^'^'^^'^^^^ 

schedule  one  to  this  Act  fn  of  ^ni  JT  ?^'  '•V-^'^  ^""'"^  NNN  in 
^ch  conviction  or  order  ;^^      4'''  appeal  within  ten  days  after 

the  Court  to  which  the  appeal  is  giv^n  o^shS^^  Tt  ^t  ''**''^'"«  ^^ 
«noft  10  the  form  000  in  the  said  SXla  ri^^/n'f  *^  *  "T*"'- 
sureties,  before  a  Justice,  conditSed  wm>nallv  1^21"^^  .'"?°'«"' 
Court,  and  to  trv  such  apoejj  and  ?^^"?  ^.^  *.P?^  **  the  said 
Court  thereupon.-^md  to  rSrsuch cite.!   ^    the judfifment  of  the 

(I)  For  Form  NNN,  see  p.ni'vost  '  "^"^ 
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(although  the  order  directs  impriBonment  in  default  of  pay toent), 
instead  of  remaining  in  ciistddy  as  aforesaid,  or  giving  sucn  recogni- 
zance as  afore>aid,  may  deposit  with  the  J  ustice  convicting  or  making 
the  order  puch  sum  of  money  as  such  JuHtice  deems  sufficient  to 
cover  the  sum  so  adjuilged  to  be  paid,  together  with  the  costH  of  the 
conviction  or  order,  and  the  costs  of  the  appeal';  and  upon  such 
recognizance  being  given,  or  mch  deposit  being- made,  the  Justice 
before  whom  such  recognizance  is  entered  into,  or  deposit  made, 
shall  liberate  such  person,  if  in  custody  ; 

((2.)  In  case  of  an  appeal  from  the  order  of  a  Jiistice,  pursuant  to 
section  five  hundred  and  seventy-one,  for  the  restoration  of  gold  or 
gold-bearing  quartz,  or  silver,  or  silver  ore.  the  appellant  shall  give 
security  by  recognizance  to  the  value  of  the  said  property  to  prosecute 
his  appeal  at  the  next  sittings  of  the  court  and  to  pay  such  costs  as 
are  awarded  against  him '; 

\'  («.)  The  Court  to  which  such  appeal  is  made  shall  thereupon  hear 

'fft  and  determine  the  matter  of  appeal  and  make  such  order  ther^n, 

with  or  without  co^ta  to  either  party,  including  costs  of  the  ^rt 
below,  as  seems  meet  to  the  court, — and,  in  case  of  the  dismisral  of 
an  ,appeal  by  the  defendant  and  the  affirmance  of  the  conviction  or 
order,  shall  order  and^adjudge  the  appellant  to  be  punished  according 
to  the  conviction  or  to  pay  the  amount  adjudged  by  the  said  order, 
and  to  pay  such  costs  as  are  awarded, — and  shall,  if  necessary  issue 
process  for  enforcing  the  judgment  of  the  court ;  and  whenever, 
after  any  such  deposit  has  been  made  as  aforesaid,  the  conviction  or 
order  is  affirmed,  the  Court  may  order  the  sum  thereby  adjudged  to 
be  paid,  together  with  the  costs  of  the  conviction  or  order,  and  the 
costs  of  the  appeal,  to  be  paid  out  of  the  money  deposited,  and  the 
residue,  if  any,  to  be  repaid  to  the  appellant;  and  whenever,  after 
any  such  deposit,  the  conviction  or  order  is  quashed,  the  Court  sfcali 
order  the  money^  to  be  repaid  to  the  appellant ;  ,,,--^ 

(/).  The  said  Court  shall  have  power,  if  necessaiy^  from  time  to 
time,  by  order  endorsed  on  the  conviction  of  order,  to  adjourn  the 
hearing  of  the  appeal  from  one  sit^pgs  to  another,  or  others,  of  the 
said  Court ;  ^^ 


(g.)  Whenever  any  conviction  or  oi-der  is  quashed  on  appeal,  as 
aforesaid,  the  Cierk  of  the  Peace  or  other  proper  officer  shall  forth- 
with ejiuAtfiia,  on  the  conviction  or  order,  a  memorandum  that  the 
jamti  has  been  quashed ;  and  whenever  any  copy  or  certificate  of 
'such  conviction  or  order  is  made,  a  copy  of  such  memorandum  shall 
be  added  thereto,  and  shall,  when  certified  under  the  hand  of  the 
Clerk  of  the  Peace,  or  of  the  proper  officer  having  the  custody  of  the 
same,  be  sufficient  evidence,  in  all  courts  and  for  all  purposes,  that 
the  conviction  or  order  has  been  quashed.  61  V,,c.45,  s.  8 ;  63  V.,c.  37, 
8.24. 

881.  Pw— <!■»■  om  appMi. — When  an  appeal  against  any  sum- 
mary conviction  or  decision  has  been  lodged  in  due  form,  and  in 
compliance  with  the  requirements  of  this  part,  the  Court  appealed  to 
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^^^^"^^^^^^  orthe  facts  as  Of  . 

to  tho  appeal  may  call  wi.neres  and  addZ '  "°^   «n7of  thepartX 
witnesses  were  called  or  evidencraddutrf  «,  X'^f'^'.^^'^t'^'^'- «4 
Justice  or  not,  either  as  to  the  cJ^Stv  of  1*^'  ^'*""«  ^^"''^  ^H 
other  fact  material  to  the  inomvT  K         I  '^'^'*''*'*'  O'' ««  toany 
justice  at  the  hearing  below,  si  Jn^db^Z''''^^"'^  *''''^° ''^'^^'^  *^^ 
and  cer.ified  by  the  Justic^' maX  taJ  ^r'^T  ^'^'"^  ♦'^^  «»«»^ 
^*^«.  tb«  like  force  and  effect  asTf  the  wlfn^L '"''*'  ?P*«^'  "''^  «h«» 
Provided,   that  the  Court  appeied  J  l   ''«'?^*''''^«  examined  : 
otherwise,  that  the  peraonalprCfoffK^l^f"'^"^   ^y  ^^davit  or 
by  any  reasonable  its.    5sTX%  IT5     ""  cannot  be  obtained 

S82*   Appeal  on  ouitterB  or  r».—       at„  •    1 

favour  of  the  appellant  if  ^e  airTlTs^J^^^^"'^"*  «»>"»  be  given  in 
mformation,  con^laint  or  summrns  o?  t n"^  °"  ""  ''*'J«*^««"  to  any 
a  defendant  issuecf upon  any  sS^nJCaUo^/^"??'  ''^  a^prehonJ 
for  any  alleged  def^t  therein/in  8iKn?J '''"P'*;''*  »'•  ««»^»on^ 
:*"«"««  between  such  infoniation  comS^^  %»'-^''  ^r  any 

f-iiS^^'idence  adduced  in  suppo.rZreSV T"r"^'''' ^"«"*°t 
_mJ|mat,on  or  complaint,  unlessE  U^^^^^ 
J«BBlppoal  that  such  objection  was  m-HtkP       V^® ^""''^ bearing 

J^Km  the  case  was  tried i„rbySm.Jphf^'^-  V^'  "^"-^"^^  ^^'^r? 

iPKiion  wa*.  given,  ojr  «nle^  if  1^2?^'?^^  f'^^'^'t'^".  Judgment  or 

•howrt  to  «u/jus4e^CT;*sucnSf  tT^^^^^  ''  ^«« 

and  appearing  or  apprehended  had  Ten  h-      P?'"'"'" '"™'»«"«<1 

Ju8tij»  refused  to  adjourn  the  heaiSg  of  the  r/^'^''  °^'^'«^'  '""^^ 

^«f,'»a  herein  provided.    11.8.0.,"    178,  ^  79  ^  ''""''  ^"'"*bcr 

from  any  ^S!i*ri**c^ JSion'^r'"onW~;;'^  ^''^'^  ^"^^''o''  '^PP*"! 
Justice,  the  Court;  to  which7uch^nr^«M    ^"^  ^'^  ™'"^«  befo,e%- 
ing  any  defect  in  such  conviction  o?Cw  """:?"  "''*"'  "otwi.hstand- 
the  p,.,.i8hment  imposed  or  the  oiSfir^'^'  """^  »?t^thstanding  that 
which  might  lawfui^^y  havo  bLn1m„r«.r  ""^  ^  'V^'^'  «f  «'«* 
termine  the  charge  or  complaint  on  w?k  "'^  '?**^«'  ^«»^  »nd  deter- 
has  been  had  or  made  up^n  To  Z^r      V"'^  conviction  or  order 
modify  the  decision  of  sThjl'iSrrm:^  ""7  ''^"^"'  ^"^^'^^or 
t.on  or  order  in  the  malter  TSyCoT^T^^''^''^^^^^' ^^^nvk- 
such  order  exercise  any  mwer  whioh  th!  t   1^"  J"'*'  ""**  »«y  by 
appealed  fh)m  might  K  eiS?  *^5  •^"'"''' '  ^".«««  decision  is 
«fiall  have  the  same  effect  tndZvli  Ti^  ""?'*•  «o°ji«tion  or  order 
a«  if  it  had  been  made  by  suoh^uL^     tJI'^'p  'V^'  ^""^  ""^""^r 
-h  order  as  to  costs  toV^Vyether^p^^TitThLSt'^-^^ 

^  enfo-rLTX^o^ft;  S^^^  ^3^^^' 2^  '"^ 
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appeal  has  not  been  abandoned  according  to  la^  at  the  same  sittings 
for  which  such  notice  was  given,  order  t<^  the  partv  or  parties 
receiving  the  same,  such  costs  and  charges  as  are(  thought  reasonable- 
and  just  by  the  Court,  to  bw  p^d  by  the  party  oi^>  parties  giving  such 
notice ;  and  such  costs  sliall  ife  recoverable  in  thfe  manner  providisd 
by  this  Act  for  the  recovery  o]F  costs  upon  an  appelal  agiEunst  an  order 
or  conviction.     R.S.G.,  6.  178,  s.  81.  \         '  \  ,    ' 

885.  woeMdiac«  wbm  appmi  fiiiia.— If  an  appieal  against  a  con- 
viction or  order  is  decided,  in  favour  of  the  respondents,  the  Juistico 
who  made  the  conviction  or  order,  or  any  other  Justice  for  the  M^me 
territorial  division,  may  issue  the  warrant  of  distress  or  commitment 
for  executipn  Of  the  same,  as  if  no  appeal  had  been  brought.  R.S.O., 
c.  178,  s,  82.  .  /  ,  \>         ,    ,  ;^ 

889.  €*avlcttoii  not  to  be  «*Mhed  ter  dcCecta  •t  torm. — ^No  COnvic- 

ti<$n  or  order  aiBrmed,  or  affirmed  and  amended,  in  appeal,  shall  be 
quashed  for  want  of  form,  or  be  removed  by  certiorari  into  any  Su- 
perior Court,  and  no  warrtait  or  commitment  shall  be  held  void  by 
reason  of  any  defect  therein,  provided  it  is  therein  alleged  that  the 
defendant  has  been  convicted,  and  there  is  a  good  and  valid  convic- 
tion to  sustain  the  sante.    BS.C,  c.  178;  s.  83. 

887.  C«rttonirl  mot  to  Il«  wkm  appcMl  !■  iaMm. — No,  writ  Of  cer- 
tiorari  shall  be  allowed  to  remove  any  conviction  or  order  had  or 
made  before  any  Justice  of  the  Peace  if  the  defendapt  hfhs  appealed 
ftom  such  conviction  or  order  to  any  Court  to  which  an  appeal  from 
such  conviction  or  oi^er  is  authorized  by  law,  or  shall  be  allowed  to 

>  remove  any  conviction  or  order  made  upon  such  appeal.    B.S.C.  ' 
♦c.  178,  s.  84.  , 

888.  c«Mviettoa  to  b«  tNMoiiucd  to  AppMki  €•■*«.  —  Eveiy  Jus- 
tice before  whom  any  person  is  summarily  tried,  shall  transmit  the 
cohviction  or  order  to  the  Court  to  which  thcappeal  is  herein  given, 
in  and  for  the  district,  county  or  place  wherein  tne  offence  is  alleged 
to  have  been  committed,  before  tod  time  when  an  appeal  from  such 
conviction  or  order  Qiay  be  heard,  there  to  be  kept  by  the  proper 
officer  among  thQ  records  of  the  Court ;  and  if  such  conviction  or 
order  has  been  appealed  against^  and  a  deposit  of  money  made,  sucii 
Justice  shall  return  the  depocdtiinto  the  said  Court ;  and  the  convic- 
tion or  order  diall  be  presuiAej|i  not  to  have  been  appealed  against, 
until  the  contrary,  is  shown,     ' 

2.  Upon  anv  indictqient  or  information  against  any  person  for  a 
subsequent  offence,  a  copy  of  such  conviction,  certitied  by  the  proper 
officer  of  the  Court,  or  proved  to  be  a  true  copy,  shall  be  sufficient 
evidence  to  prove  a  convi&tlon  for  the  former  o&eace.  R.S.C.,  c.  178, 
B.  86  ;  51  v.,  0.  46,  s.  9.  ^ 

88^*  C*»vlelto«  »•«  to  b«  hcM  ImvmIM  tor  lrr«v«l»ri«|r. — No  con- 
viction or  Older  made  by  any  Justice  of  the  peace  and  no  warrant 
'   for  enforcing  the  same,  sh^l,  on  being  remowd  by  certiorari  be  held 
invalid  for  any  insularity,  informality  or  iosufljciency  therein, 
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provide  that  the  Court  or  Jud£«,K  <• 
IB  raised  is,  upon  peru^Uf  thfrfi'^*'.^  ^^ich  or  whom  the  question 
ofthe  nature  describedin  the  cot??''*"""'  """^^^^  that  an  offe 'c^ 
committM,  over  wK^  "uch  jS'c^  r  '^'^'.'  ^'^  warrant  has  C 
pun,8h,pent  imposed  is  notTn  ext Zf  Thi^f '1^'"°'  "'^'^  ^^^t^^ 
unlr  fh^rr*  ^""^  *fa«  «aid  offeni'^/;!'.'"'''^  might  have  been 
under  this  Act  of  otherwise  wn,  i!v  u '     "-5  *"y  statement^  whioh 
-  «o°viction,  shall  also  £  ^^£1*^  «"««'««*  if  contaTned  in  ^  " 
summons,  order  or  warrant    P^ollS^^.'^^l,  '"  »°  informa  .on 
where  so  satisfied  as  aforeliid  fhi^Tr     *i**.  *^«  ^"^  or  jSe' 
or  the  order  made  is  in  eTi  of  thlfVK^'^  P""i«fa«>ont  i.'^^^^ 
been  imposed  or  made,  have^ie  lik«  ..  ^'''?  "'^^^  lawfuJlyK 

B.S.C.,  0.  1Y8,  a  88.  ""ng  ol  the  next  preceding  section. 

apphoaiion  is  made  toLaah7co!^otiT'^'^'^*  *•  qa-h^i—If  an  / 

S4Vof?"."*  *?**  «"«Kv  Ju«K\T:xc:'e^:J^L?^«  b^  *  JusUcV 
Court  or  Judffe  to  which  or  whom  thn  U^    *•  "^  JVisdi^tion/  th^ 
a  oonditiott  of  nuaahing  the  same  if  th«Sf  T^'^^'i '«  °>ad«;  maV  as    : 
to  do.  provide  tUt  ^o  wtiolSu'be  bmi^f  *  ^^  '^"'^^^  ^''^"^  «  s^ 
made  the  convictidn,  or  ai^ainst  an^nffl«^  *  *'^'''"«^  *be  Justice  who 
^-ued  to  enforce  auc^  eon^SuTr  "?!,:;.  ^^^^^l^Z^^^'  ' 

authority  to  quitoh  any  conviSoX^TnV'^^"  ^""-^  i*^ng 
before  a  Justice  may  prescribe  hv  J.^    ^    ^^P^"^  proceedimf  br  or 

quash  any  f  nvictiJnTTrSer  orUer  ?rn:?l^^^  '^^^  ^'onZ 
Justice  and  brought  before  such  Surt  t^^^-^i ^  o^  before  a 
tamed  unless  the  defendant  Tsh^w?  .^  ^""^'^-h,  shall  be  enter 
CTiaance  with  ««»  ^ ?r^  *"  J*'.*'^'»  to  have  eatnmH  ;«♦ . 
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Justicesoftiife  county  or  place  within  wliich  such  conviction  or  order 
has  been  made,  or  before  a  .ludge  or  other  officer,  as  nnay)  b© 
prescribed  by  such  general  order,  or  to  have  made  a  depbsit  to  be 
presiribed  in  like  manner,  "with  a  condition  to  prosecute  such  wnt  of 
certiorari  at  his  own  costs  and  charges,  with  effect,  without  any 
wilful  or  affected  delay,  and,  if  ordered  so  to  do,  to  pay  the  person  in 
whose  favour  the  conviction,  order  or  other  proceeding  is  affirmed, 
his  full  costs  and  charges  to  be  taxed  according  to  the  course  of  tibe 
Court  where  sucK  coc^tion,  order  or  proceeding  is  affirmed.  K.8.O., 
c.  118,  s.  90. 


/'&»8.'i«i»iwtoyAe*.np«r.«d««.— The  sefcond  section  of  the  Act  of 
;he  ParliamentSif  the  Unfted  Kingdom,  passed  in  the  fifth  year  of 
,he  reign  of  His  Majest^King  George  the  Second,  and  chaptered 
ineteen,  shall  no  longef  apply  to  any  conviction,  order  or  other 
uroceeding'by  or  before  dvJustice  in  Canadi,  but  the  next  preceding 
section  of  this  Act  shall  be  tabstituted  therefor,  and  the  Uke  proceed- 

*      ingdijnay  be  had  for  en|brcing  the  condition  of  a  recognizance  taken 

-  undeiTthe  said  section  as  niight  be  had  for  enforcing  the  condition 
of  a  r^gnizance  taken  und^.  the  said  Act  of  the  Parliament  of  the 
United  KifigdaquR^,  c.  ITS,  s.  91. 

8»4.  Jadtetoi  »•*!«•  of  p»o«i.m««ioB.— No  order,  conviction  or 

^—  '   other  proceeding  shall  be  quashed  or  set  aside,  and  no  detendant 

shall  bo  discharged,  by  reason  of  any  objection  that  evidence  has  not 

been  given  o*" »  proclamation  or  order  of  the  Governor  m  Council,  or 

"♦^     .  of  any  rules,  regulations,  or  by-laws  made  by  the  Governor  in  Council 

in  pursuance  of  a  statute  of  Canada,  or  of  the  publication  of  such 

proclamation,  order,  rules,  regulations  or.  by-laws  in  the  CavMa 

Gazette :  but  such  proclamation,  order,  rulqs,  regulations  and  by-laws 

■  and  the  publication  thereof  shall  be  judicially  nouced.    51   V., 

0. 45,  s.  10.  ^  . 

899.  ■•'■••I  to  ««a«h. — ^If  a  motion  or  rule  to  quat>h  a  conviction, 
order  or  other  proceeding  is  reftised  or  discharged,  it  shall  not  be 
necessary  to  issue  a  writ  of  procedendo,  hot  tfee  order  of  the  Court 

-  refusing  or  discharging  the  application  shall  be  a  sufficient  authority 
for  the  registrar  or  other  officer  of  the  Court  forthwith  to  return  the 
conviction,  order  and  proceedings  to  the  Court  or  Justice  from 
which  or  whom  they  were  removed,  and  for  proceedings  to  be  taken 
thereon  for  the  enforcement  thereof,  as  if  a  oroc«dendo  had  issued, 
which  shaU  forthwith  bo  done.    B.S.C.,  C.  178,  s.  93. 

8MI.  co«^««to".*t«fc.«M«il«««««.rtota«»«..— Whenever  it 
.  .^    .  •  nppears  by  the  conviction  that  the  defendant  has  Appeared  and 

•  •       .  pleWed.  and  the  merits  have  been  tried,  and  the  defen<&nt  has  not 

appealed  against  the  conviction,  where  an  appeal  w  allowed,  or  if 
anneied  agiunBt,  the  conviction  has  been  affirmed,  ta<jh  conviction 
Hhailnot  afterwards  be  set  aside  or  vacated  in  consequence  of  any 
defect  of  form  whatever,  but  the  oonstruotion  shall  be  such  a  fiur  and 

liberal  construction  as  will  be  agreeable  to  the  ju«Uoe  of  the  case. 
B.S.C.,  0. 178,  a.  94. 
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o'Wt,  Olr^^r  mm  t»  coktm. Tf 

appeal  orders  either  party  to'S  "°^  *P?^''  ^^e  Court  trying  the 
cosla  to  be  paid  to  the^Skof  ^t?e  T''  '^'  «^«'-  «hall  dffi  the 

and  Shall  state  withia  what^t  re^sSrut^^'Si.^-fe 

t-me  80  limited,  and  the  pe^on  o4"etd7o''. '''■!."^*  P«'^  within  the 
bound  by  any  recognizaiTe  condSoSd  o  S^C  ?\'*'""  ^««  "«*  been 
ot  the  Peace  or  his  deputy  on  annN^o,-    P*?  ^."^^^  ^^sts,  the  Clerk" 

to  whth'  r  °-''^J^  P«"«"  on  his  E  ted'n''^'  Pe^O'.  entitK 
J^«        he  »8  entitled,  shall  ffranTt^'fu  **  **"  payment  of  any  fee 
certaficate  that  the  cost's  We  not  been  ^  -^P"™"?  ««  «PPlying    a 
of  the  certificate  to  any  Justice  in  RnHr  ^u"^ '  """"^  "?<>«  produft  oJ 
such  Justice  may  enfice'S  pa^met  l'f^Z°^^  ^4^""' «o^^^ 
distresl  m  manner  afoiosaiH  aH  •    !.  «  ®*  ^"®  costs  by  warrnnV  J- 
the  person  against  whoHe'rai;"  t'ht'-  "^^''^^^^^^  »™ mLu 
before  mentioned,  for  any  tem  nT«v«  !i-'''"^  *"  manner  hereb 
amount  of  the  costs  and  III  c^te  an.l  .r'*^'"^  ^."'  ^^^''^'^  unKe 
.      the  costs  of  the  commitment  rndonnl-'"''^*'.''^  *^«  distress  and  als^ 
he  justice  thinks  ^t  S7o  l^.^'^^lT'ir^ '\V^rty  to  pSnl? 
tamed  and  ^ti^d  in  the  commLinn  "'"''''"^  *'^^'<'«f  being  Zir 
certificate  shalfbe  in  the  form  PP?  an^  T  '""i"'"  P'*''^V  ^te  saTd 
commument  in  the  fonfte  000  anH  p^i.  ^«r,^nt«  of  (/jHtre^s  an-i 
one  to  this  Act.  (1)    K8C.,^%lX  9^       "^«P«'^*i-«'y  in  schedule 

appeal  by'^S^g  "r\S 'opSl  m^f  ^P*'""^*  ™*:^  «bandon  his 
'     intention  six  cie^r  days  befcSTth! .?*!•  *^  T'"^  in  wri.ing  of  h, 

,    any  adjudged,  against  the  appellaK  th      ^  ^'^■^'^  ^  *he  sum,  if 
the  Justice  shaU  proceed  on  ikI        ^-  ^'^^  conviction  or  order  «  .H 
been  no  appeal.    l^^^CimTo^^lTt  '''  '"^'^  ""'''^^^  ^^ 

ej5>re88ion  "  the  Court  "  melns  rn^T    T  ■^•''***— ^n  this  section  tha 

criminal  jurisdiction  for  the  nrov  "^  • ''  ^I"^  ^"P"''''^'-  ^ourt  o? 
he«in  Urred  to  are  ci^iS  on^'"^'°^  '°  ^hich  tVe  pix,ceed' ngs 

ation  or  otherVroceite^of  attrn^nr^Tl^^*'^"'  «'d«r.  detemj^ 
tha  itiserronSoas  Jn  jSof  iaTdr  ia^^'I  '^''P?^'  «^  the  ground 
apply  to  suoti  JuaUce  to  state  anLf  "*  ^^^ess  of  jurisdiction  mav 
of  the  case  and  the^unS  bn  whKt  "^  *'*^°«  «"-'h  the'fS 

<oranorderreqtiiru,gthecafleTbestS'^^»PP'ytothe  Court' 
timeJflffKtjS'^Je,^^^        case  sUted  within  anch 
(iTl^^rS^WpPT^EI^IIiSi; [_5ytftree^f  this  Act 
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i  4/The  appellant  at  the  time  of  making  sooh  application,  and  be- 

fore V  caae  18  staled  and  delivered  to  him  by  the  Justice,  shall  m 
every  instance,  enter  into  a  recogninance  before  such  Justice  or  any 
other  Justice  exercising  the  same  jurisdiction,  with  or  without  suretjr 
or  sureties,  and  in  such  sum  as  to  the  Justice  seems  meet,  condi- 
tioned to  prosecute  his  app^  without  delay,  and  to  aubmjt  to  the 
lodgment  of  the  Court  and  pay  such  costs  as  are  awarded  by  the 
same  ;  and  the  appellant  shall,  Ht  the  same  time,  and  before  he  shaU 
be  entitled  to  have  the  case  delivered  to  bim,  pay  to  the  Justace  such 
fees  as  he  is  entitled  to ;  and  the  appellant,  if  then  m^tustody,  shaU 
be  liberated  upon  the  recognisance  being  farther  conditioned  for  his 
appearance  before  the  same.fustice,.or  such  other  Justice  as  is  then 
sitting,  within  ten  days  af!#t,the  judgment  of  the  Court  has  beeft 
given,  to  abide  such  j^g^eft*  unless  the  jiidgmfnt  appealed  against 
is  reversed.       ' 

5  If  the  Justice  is  of  opinion  that  the  application  is  merely  fri- 
volous, but  not  otherwise,  he  may  refuse  to  state  a  case,  and  shall  on 
the  request  of  the  applicant  si^n  and  deliver  to  him  a  certificate  ot 
such  refusal  ;  provided  that  the  Justice  shall  not  refttse  to  state  a 
case  where  the  application  for  that  purpose  is  made  tp  bim  by  or 
under  the  direction  of  Her  Majesty's  Attorney-General  of  Canada,  or 
of  any  province.  '  ' ,        ■  ^ 

6  Where  the  Justice  refuses  to  state  a  case,  it  shall  be  lawful  for 
the  "appellant  to  apply  to  the  Court,  upon  an  affidavit  of  the  facta, 
for  a%le  calling  upon  the  Justice,  and  also  upon  the  respondent, 
to  show  cause  why  such  case  should  not  be.8tat«d  ;  and  such  Court 
may  make  such  rule  absoltite,  or  discharge  the  application,  with  or 
without  paymentof  costs,  as  to  the  Court  seenjs  meet ;  And  the  Justace 
upon  being  served  with  such  rule  absolute,  shall  state  a  case  ^ccord- 
i^ly,  upon  the  appellant  entering  into  such  recognisance  as  herem-  • 
before  provided. 

•7  The  Court  to  V^rhich  a  case  is  transmitted  under  the  foregoing 
provisions  shall  hear  and  determine  the  question  or  questions  of  law 
arisiuK  thereon,  and  shall  thereupon  affirm,  reverse  or  modify  the 
conviction,  order  or  detgrmination  in  respect  of  which  the  case  has 
been  stated,  or  remit  the  matter  to  the  Justice  with  the  opimon  ol 
the  Court  thereon,  snd  may  make  such  other  order  in  relation  to  tho 
matter  and  such  orders  as  to  coste,  as  to  the  Court  se^  fit ;  and  a! 
Buch  orders  shall  be  final  and  conclnrive  upon  all  paifties  :  Provided 
always,  that  any  Justice  who  states  and  delivers  a  case  in  pursuance 
of  this  section  shail  not  be  Uable  to  any  costs  in  respect  or  by  reason 
of  such  appeal  against  his  determination. 

a  The  Court  for  the  opinion  of  which  a  case  is  stated  shall  have 
power,  if  it  thinks  fit,  to  cause  the  case  to  be  sent  back  for  amend- 
ment; and  thereupon  the  same  shall  be  amended  accordmgly,  and 
judgment  shall  be  delivered  after  it  has  been  amended. 

9  The  authority  and  jurisdiction  hereby  vested  in  the  Court  for 
the  opinion  of  which  a  case  is  stilted  may,  subject  to  any  rules  and 
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Btefed  for  their  opinioTthfjusL?-'^  '?  ''^'ation  to  any  such  ca«e 
•  tion  the  caae  has  been  'sta^d  fr  ?«  ""  ^J*"^*'  *«  ^bo8e  determir 
same  jurisdiction,  shall  have  th«L^  ^^'^^^  •^''^"ce  exercisW  the 
tiction  order  or  detemSioS  wh.^J  T^^'^  *«  onfo™TaT/co„! 
made  by  such  Court  as  the  SusTiel„K^  ^«?  '^ffl^med,  amended  "r 
would  have  had  to  enfoiS  hirdeter  J^Tn?^^"^]'^  ^''^'^^^  ^he^ae 
-been  appealed  against;  and  no  actfonT  *'''°  '^  ^^^  «»•««  bad  no? 
menced  or  had  iwainst  a  Justice  foi  «nft,  .P'"««««di"g  «hall  bTcom- 
or  determinatio^y  reJ:tZ%2ct\TtiZl^'^^^^^    '^^^ 

^^vaU^^^^^^^^  shall  be  re,,ui«d  for  the 

i^/fK  H "**  •*  "^^^d  under  this  seS  o^nT"''"' '"  '•«J*t'«n 

r4;?SSl"n^^eJ?^i^\r^^^^^^ 

complied  with,  such  recognizK  shal?  t  *^'«  ««*?«««  have  not  been 

as  IS  provided  hy  section  e1thtJ„nw  '^/«''l^»^-m  like  manner 

respect  to  recognT«.nces?nS'd*in^rttiuS^^^^^^^  ^^^ 

14.  Any  person  who  appeals  nnrfni-  ♦!,» 
againstanydetermination  of  a  SlL  V     P'^T'.^Jons  of  this  section 

&.aUy  and  conclusively  and  to  all  iraSl  "p^r^^^s^.^^*  ''  ''^^^ 

noja  jTclm^a^Sctil'^r^  *^**  *here  shall  be 

taken  under  this  section  in  anrcaS  to  wJ'-^    proceedings  sh&ll  be 
special  Act  applies.    63  V.,  c  3^28  '"      Provision  in  such 

issued  '^g^nBrmT^!^;r^X^''^'''''''''''''^''^  of  disti-ess  has 
peace  oficer  having  thHCutioi  of  ?^r''  P^^s  or  tenders  to  th^ 
the  wammt  mentioned,  t<Sr  with  th«  1"''  ^/^  ^'  '"^  ^^ 
the  (iu,tn«8  up  to  the<.time  of  Da^ment  nr  .  "^rV^Cthe  expanses  of 

shaU  cease  to  execute  the  ^mc^Tsc  c  SS  r97  ^"^^ ''^'^' 
PjnairoroS;?^^^^^^^^  Of  any 

chaijfeeand  expenses  theS  aKentionT"'!,*  .f  *t«  '^''^^ 
reoBive  the  sanTand  shall  L«„poT3SShS^^^  *^"  keeper.shall 
.nhia  custody  for  no  other  matter.^:rte;i-Jl!^^^^^ 
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any  moneys  eo  received  by  him  to  the  Justice  who  issued  the  warrant. 
RS.C.,  c.  198,  B.  98. 

003«  McM.nM    rwpecUn*   CAHvletloaa    •>«    ■•■•jra    i«Mlr««. — i 

Every  Justice  shall,  quarterly,  on  or  before  the  second  Tuesday  in 
each  of  ihe  imonths  of  March,  June,  September  and  December  in 
each  year,  qiake  to  the  Clerk  of  the  Peace  or  other  proper  offlQer,of 
the  dourt  Having  juriBdiction  in  appeal,  us  herein  provided,  a  return 
in  writing,  under  his  hand,  of  all  convictions  made  by  him,  and  of 
the  receipt  and  application  by  him  of  the  moneys  received  fVom  the 
defendants,— whicn  return  shall  include  all  convictions  and  other 
matters  not  included  in  some  previQus  return,  and  shall  be  in  the 
form  SSS  in  schedule  one  to  this  Act.  (1) 

2.  If  two  or  more  Justices  are  present,  and  join  in  the  conviction, 
they  shall  make  a  joint  return. 

3.  In  the  province  of  Prince  Edward  Island  such  return  shall  be 
made  to  the  Clerk  of  the  Court  of  AssiEC  of  the  ooUnty  in  which  the 
convictions  are  made,  apd  on  or  before  the  fourteenth  aay  next  befbre 
the  Bitting  of  the  said  Court  next  after  such  convictions  are  bo  made. 

4  Every  such  return  shall  be  made  in  the  said  district  of  Nipissing,- 
in  the  province  of  Ontario,  to  the  Clerk  of  the  Peace  for  the  county 
of  Renfrew,  in  the  said  pirovince.    RS.C,  c.  178,  s.  99. 

5.  Every  justice,  to  whom  any  such  moneys  are  afterwards  paid, 
shall  make  a  return  of  the  receipts  and  application  thereof,  to  the 
Court  having  jurisdiction  in  appeal  as  herembofore  provided,— which 
return,  shall  Hbe  filed  by  the  Clerk  of  the  Peace  or  the  proper  officer 
of  auch  Court  with  the  records  of  his  office.    B.S.C.,  o.  178,  s.  100.  ^  ^ 

6.  Every  justice, ,  before  whom  any  such  conviction  takes  place  or 
who  receives  any  such  moneys,  who  neglects  or  ref\]8bs  to  make  such 
return  thereof,  or  wilfully  makes  a  ffclse,  partial  or  incorrect  return, 
or  wilfully  receives  a  larger  amount  of  fees  than  by  law  he  is  autho- 
rized to  receive,  shall  mcur  a  penalty  of  eighty  dollars,  together 
with  costs  of  suit,  in  the  discretion  of  the  Court,  which  may  be 
recovered  by  any  person  who  sues  for  the  same  bj  action  of  debt  or 
information  in  any  Court  of  record  in  the  province  in  which  such 
return  ouwit  to  have  been  or  is  made.    B.S.O.,  c.  178,  s.  101. 

7.  Oner  moiety  of  such  penalty  shall  belong  to  the  person  suing , 
and  theMher  moiety  to  Her  Majesty,  for  the  public  uses  of  Canada. 

OOft.  vakiiMttoa.  A«..  •ttmimna. — ^The  Olerk  of  the  Peace  of  the 
diutrict  or  county  in  which  atay  such  returns  are  made,  or  the  proper 
officer,  other  than  the  Clerk  of  the  Peace,  to  whom  such  returns  arc 
made,  shall,  within  seven  days  after  the  adjournment  of  the  next 
ensuing  General  or  Quarter  Seeoiuns,  or  of  the  term  or  sitting  of  such 
other  Court  as  aforesaid,  cause  the  said  returns  to  be  posted  up  in  the 
court-house  of  the  district  or  county,  and  also  in  a  conspicuous  place 
in  the' office  of  such  Clerk  of  the  Peace,  or  other  proper  officer,  for 

■    II  '11  I       IMI     I      ■!■ ■  ■■■  ■  I  I  ■!■■■■ ■  '       I      ■  ^——^1  I         II    I         ■      III     I'l         I       I  I 
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Sewions  of  the  Peace,  or  of  the  ter„  „  ^""-T^S  Generalor  Quarte? 
M  aforesaid  ;  and  for  every  m2  -  ''*  '°^  ^^  «"«»»  "^^or  Court 
Clerk  or  Officer;  he  shall  bTatedsuVf"^«  and  exhibited  by  such 
authority.    RS.C,  C.  178,  8  S  '^  *'  "  ^^«^  *>y  competent 

2.  Such  Clerk  of  t Ko  p„ 
^nty,  within  ^enty%;S/i;^^«/^^ffl««j;  .«^  ''^'^  district  or 
Soaeione  of  the  Peace,  or  the  iuinrof  l„i  T*"  ^'"^'•"'  '^'-  Quarter 
tmnemit  to  the  Mia  «ter  of  CZ/.T^,^'*".'''' *»  ^f^'^sai^,  shall 

copy  ofallsach  returns  mSewSh^l-^^r*'"  ^"«'''»'  «  true 
«•  178,  8.  104.  '^  "'"  "'"  district  or  county.    Rs  C. 

actions  W  peS'^aris'STuS-Th^V.^'*"''*'^ 
hundred,  and  two  shall  be  Sommoiced  w?f M^'' •'"''  °^'  ^""«»  «'»« 
the  causQiOf  action  accrued  a^d  T«  «!        u*","?  ^'"^  ^^n^hs  next  after 
couiity  or'^l^  whereinTuXillSTatS  "^  *"^* '"  ^^«  ^'^trie" 
verdic  or  jWmeht  passes  for'Sedefondan?  ^Tk'"',''':^'*  '  »"''  '^  » 
uon-8uit,  or  discontinues  the  Son  aS-  L    '^^M^''^^'  becomes 
demurrer  or  otherwise,  judoment  ?h  J^L  '"^-  -"^'"f*^'  «''  'f'  «Pon 
def*idanfc  shall,  in  the'discSn  of  tfJp  *^f'°"' *^?  P''*"^^*.- the 
suit,,  as  between  solicitor  and  ciL/  InH  S?'!!"''.:  ™'*'^«'"  *"«  c<>«t«  of 
for  the  same  asany  defendant  Whv?    '•'**"  ^^"^^  ^he  like  remedy 
178,  8.  102.       '     ^    "lenaant  has  by  law  in  other  cases.     R  s  C    c 


ceding  shall  havTthe  e?ect  S  pS^Jfn  U'^l*'^™«  ^-^^ons  next  pi^. 
prosecuting,  by  indictment,  any  jS^  Ir?  ^T"  ^Sgneved  from 
eipn  of  which  would  subject  fiimTTn,lttr^.''"^f''?' *•»«  ^^'"'nis- 
commg  into  force  of  this  Act.    Rs5.,  c!  n^^rS         ''"'"  ""^'^^ 

anyju8ticr?S^!hinTt''sh^rtri?S,L"'rr^^  **"  ^  °»a<ieby 
ing,  by  mistake,  any  con4ttL  or  oS^«  EV''' ^^'*.^^>*«^°<''»'^ 
m  any  matter  over  which  anvP^l^-fT*'**^  **'"  "'"'^e  before  him 
jurisdiction,  or  with  TS^et  ^  wZhT^  Legislature  has  exclusiv™ 
of  any  pro^ncial  law.    fsc?G^78^  10*6       ""'^''  **»«  «»t»»,«rity 

.  IN^*  Oertela  d«r«eta  not  to  witi  «> 

tion,  summons,  conviction  order  m^rHili"******,^^— ^o  informa- 
charge  two  offences,  oi  shall  S  he W?^  V^'^^'S  shall  be  held  to 
its  stating  the  offenw  to  have  ^n  comm-Sl?"'*':??'"  «"  *««0"«t  of 
in  Inspect  of  one  or  other  of  LvZlS/l^-,'!!  ^'^^^^^  ™odes.  or 
disjunctively,  for  example    nSiin^'i'***®^  conjunctively  or 
hundred  anJeight  ofX 'iSt  it  SK^^^^k  "°'*^'-  ^ection^^e 
unlawfully  did  ?ut,  breal^St  iHJd  oth^^^  ^Y  "  '^«  <*«f«"d»°t 
a  tree,  sapling  or'shruP-nndPit  shal    no7'^  destroy  or  damage 
more  par&joSrly  the  nature  of  thfaA  T  ^  °®*'***''y  *<>  define 
such  act  was  done  in  ?Js!2t  of  a'w   ^"*'  **'  ^  «^**«  whether 
B.8.O.,  c.  178,  8.  107  ^  '■       '  *''■  *  ^^PJing.  or  a  shrub. 


'■    if: 


k-riML^-..  '^:,-A.  .i&n^}-.-^    ...^ 


^^rr"!*  ' 
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OOH.  PvM«rTia««vder  !■€•«»«.< — Ever^  Jadge  of  SeesiODS  of 
the  Peace,  Chairman  of  the  Court  of  Geneml  Seeaions  of  the  Peace, 
Police  Magistrate,  District  Magistrate  or  Stipendiary  Magistrate, 
shall  have  su<sh  and  like  powers  and  authoritj  to  preserve  order  in 
th&said  Courts  during  the  holding  thereof,  and  by  the  like  ways  and 
meiins  as  now  by  law  are  or  may  be  exercised  and  need  in  like  cases 
and  for  the  like  pui'poses  by  any  Court  in  Canada,  or  by  the  judges 
thereof,  during  the  sittings  thereof.    B.S.C.,  c.  178,  s.  109.      * 


VOO*  ■Miatoac*to.«z««a«toB*r process — (Amended  by  66  Vie., 
e,  32.)  Every  Judge  of  the  Sessions  of  the  Peace,  Chairman  of  the 
Court  of  General  ^ssions  of  the  Peace,  Becorder,  Police  Magistrate, 
District  Magistrate  or  Stipendiary  Magistrate,  whenever  any  resis- 
tance is  offered  to  the  ex*  cution  of  any  summons,  warrant  of  execu- 
tion or  other  process  issued  by.  him,  may  enforce  the  due  execution 
of  the  same  by  the  means  provided  by  the  law  for  enforcing  the  exe- 
cution of  the  process  of  other  courts  in  like  cases.  B.S.C.,  c.  178,  s.  110. 


#t- 


PORMS  UNDER  PART  LVIII. 

FBOM  SOHEDULB  ONS. 

VV.— (Section  869.) 

CONVIC3T10N   FOB    A    PENALTY    TO    BE   LEVIED  BY   DISTBES8 
AND  IN   DEFAULT  OF  SUFFICIENT  DIBTBESS, 
BY  IMPBI80NMENT. 


:! 


i'n. 


of  ,  in  the 

le  said  coontv,  A.  B.  is 

44^  joBtioe  of  the  Peace 


Cjanada, 
Province  of 
County  of 

Be  it  remembered  that  on  the 
year  ,  at 

convicted  before  the  undersigned,  ,  .  ^  ^i-.,  ^^ 
for  the  said  county,  for  that  the  eaid  J^..  B.^^jmi^ating  the  offence, 
and  the  time  and  place  when  and  where  eemmitte^Adl  adjudge  the 
said  A.  B.  for  his  said  offence  to  forfeit  and  pajr  thd  sum  of  t 
(^stating  the  penalty,  and  alio  the  compen$atiO",  if  any),  to  be  paid  and 
applied  according  to  law.  and  also  to  pay  to  the  said  C.  D.  the  sum 
of  ,  for  his  costs  in  this  behalf ;  and  if  the  said 

several  sums  are  not  paid  forthwith,  {or  on  or  before  the 
of  next),  *  I  Older  that  the  same  be  levied  by 

distiefls  and  sale  of  the  goods  and  chattels  of  the  said  A.  B„  and  in 
defiiult  of  sufficient  distress,  *  I  adjudge  the  said  A.  B.  to  be 
imprisoned  in  the  common  gaol  of  the  said  county,  at  , 

in  the  said  county  of  ,  (there  to  be  kept  at  hard  labour, 

if  tuch  ia  the  sentence)  for  the  term  of  /  unless  the  said 

several  toms  and  all  costs  and  charges  of  the  sua  dlBtarees  (and  of 


1- j'.*<ij 


•p  •  .1^"^ 


%"■ 
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tb©  commitment  and  convevin*  „^  *i. 
are  sooner  paid.  «o°^«y»n«  of  the  said  A.  B.  to  the  said  «iol^ 

tioXt"^''  ^^  '""?•'  r  ^*''  *»»«  day  and  year  fi^  .>. 

'  "»  **"«  couuty  aforwaid  *  •"*"■ 

'^•"'  •       ■  TO  '■* 

J.  8-,      [SKAL.] 

^  "  '  '^'^■'(^«f>^  Of  county.) 

«  dMfr««,  then  initead  of  thi\Z^!J;^,  "^  ^oods  whereon  to^l 
asmuch  a«  it  is  now  made  toTnl      f  '**  ««<«"«*«  *  *  mi/  ''In^ 

and  hie  fiim%/'(tfaifcfttX  saW  A^if^'""*"'*^  ^^eaaid  A  B 
whereon  to  levy  ^mm^BhyLi^'^)^  "'^  «««ds or  chattel 


"-i 


il¥^'" 


WW.-<;8itfKo] 


CONVICTION  FOB  A  PEW  AT -Pv    Axr« 

i-ENALTY,  AND  IN  DEFAULT  OF  PAv^r». 
(     IMPRISONMENT.  PAYMENT 

Canada, 
Province  of 
Coun^of . 

PriTilh5^*A^-de"'?ned. 


^! 


3ay  of 
> '"  the  said  county,  A.  B. 
,  a  Justice'of  the 


P^aoe  for  the  siTw  oil)7^ty'fo™Srhe  the  said  A  B  '  *  J"«««^'of  thi' 
«*'^  f.B.  for  his  said  offer  Srfri!'i'^A«?d 


f^dlfth^^ir JTB^rhXrofff  "^?^.*' ^^^^^^ 

to  be  paid  and  applied  acco>din/Kw  ^HfrT''*^'''^'  «/«»y) 
C.  D.  the  sum  of  f  °^  k  •       A  *?'P«o  to  puy  to  the  eairf 

said  several  sums  are  not  paid  forth^^r  '"  '^^  ^'^^^^•'  «°d  if  S 
next),  I  adjudge  the  said  Vb  STrT?^  ^?'"'  **"  *"■  ^^^^^ 
of  thi  saJd'co^ty,  at  ^^  InteT""^  '°  ^''^  ^O'^^on  gaol 

there  to  be  ke^t  £  hard  labour)  for  tJeTrrS?*^  "'  '«»d 

the  said  sums  and  the  coats  and  charcS  of  ^n      •      ..         '  "°J«w 
to  the  said  «,mmon  ^aol  :.re  ^.^S         "'^^^''^  ***«  «»'d  A-  B- 

Given  under  my  land  and  se«J    thl'  a 
inentionedat  .   "tie^J^lfJ^*;:^  y-'"  «"*  above 

•'^•S.,    [seal.] 


...*/ 


^%^ 
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XX.— (Section  8b^y'  .        ; 

CONVICTION  WHEN  THE  PUNISHMENT  IS  BY  IMPRI80N- 
^.^-^  MBNT,   ETC. 


:! 


Canada, 
Province  of 
County  of  " 

Be  it  remembered  that  on  the  day  of  ,  in  the 

year  ,  at  ,  in  the  said  county,  A.  B.  is  convicted 

before  the  undersigned,  ,  a  Justice  of  the  Peace  in  and 

for  the  said  county,  for  that  he  the  said  A.  B.  (<fec.,  stating  the  offence, 
and  the  time  and  place  when  and  where  it  was  committed)  ;  and  I 
adjudge  the,  said  A.  B.  for  his  said  oflfenco  to  be  imprisoned  in  the 
common  gaol  of  the  said  county,  at  ,  in  the  county  of 

^        ,  (and  there  to  be  Iceptat  hard  labour)  for  the  term 
of  ;  and  I  also  adjudge  the  feaid  A.  B.  to  pay  to  the  said 

C.  D.  the  sura  of  ,  for  his^costs  in  this  behalf,  and  if  the 

said  sum  for  costs  are  not  paid  forth,with  (or  on  or  before 
next),  then  *  I  order  that  the  said  suim  be  levied  by  distress  and  sale 
of  the  goods  and  chattels  of  the  said  A.  B. ;  and  in  default  of  sufficient 
distress  in  that  behalf,  *  I  adjudge  the  said  A.  B.  to  be  imprisoned 
in  the  said  common  gaol  (And  kept  there  at  hard  labour*  for  the  term 
of  ,  to  commence  at  and  from  the  term  of  his  imprison- 

ment aforesaid,  unless  the  said  sura  for  costs  is  sooner  paid. 

Given  under  my  hand  and  seal,  the  day  and  year  first  above 
mentioned  at  ,  in  the  county  aforesaid. 

J.  S.  [seal.] 

J.  P.,  (Name  of  county.) 

*  Or,  when  the  issuing  of  a  distress  warrant  would  be  ruinous  to  the 
defendant  and  his  family,  or  it  appears  that  he  has  no  goods  whereon  to 
levy  a  Astress,  then  instead  of  the  words  between  the  asterisks  *  *  say, 
"  inasmuch  as  it  is  now  made  to  appear  to  me  that  the  issuing  of  a 
warrant  of  distress  in  this  behalf  would  be  ruinous  lo  the  said  A.  B. 
and  his  family,"  (or,  "  that  the  said  A.  B.  has  no  goods  or  chattels 
whereon  to  levy  the  said  sum  for  costs  b^  distress  "). 


# 


YV--(-Sec<ion  859). 

ORDER  FOR  PAYMENT  OF  MONEY  T0*SE  LEVUED  BY  DISTRESS 
AND  IN  DEFAULT  OF  DISTRESS  IMPRISOKMENT. 


Canada, 
Province  of 
County  of 

B«  it  remembered  that  on 
tbeundenigned, 


:! 


,  complaint  was  made  before 
,  a  Justice  of  the  Peace  ill  and  for  the 


T 


<» 


y  \   ^is^j^  "Wi 


^)^^\f^ 


FORMS   WNDER  part  Lv„i.  ^^^ 

said  couhty  of  ^      , 

complainant  to  the  order,  with  'tZ\im^ Sffi"^  ^^f'^*^  '^titling  the 

th«  parties  aforemiid  appear  befo^L^.,  ,  at  "^ 

G.p.  appears  before  me  the  said  i,^f  ?^  '*'<^  J^s^ce  (or  the  said 
duly  eali^doee  not  appear  by  tS?  v"'  *^'  ^'<*  ^-  C  though 
It  w  now  satisfactorily  pWed  to  me  on'  .  ^iTu"""^^  «^  "ttoi-ney.  a! d 
duly  served  with  the  summons  in™hi8h«h!w-*''f.*^«  ««id  A.  i  X 
be  and  ap|iear  here  on  this  dav  h^Ht  ''*"'  "^^'^h  required  him  to 
of  the  /eace  for  the  cofnt^a^IZS'  '^  ^K^^'^^  ^JmZt 
said  complaint,  and  tn  k.  p'II..".^.  ^**<*VW  now  be  here  to  «...Jr".Y^ 


r  %*  ..  °«^t),  tSn  *Thor«h"''*  P?'*^  ^^^'J^^'th  (or  on 


AT.";'"  "^  B"™cient  distress  in  t  ho*  T.  V  .zTi."."*  """^  said  A.  B 
A.  B. ..  be  i„pri»j^  i    Ibe'S'iJS'' ^h;'/*  I  ^"dge 'l'««.id 

I<1    tha    on.-J    ". 


*  .      , —  ™  """  »:ummi 
„*  k    J  ,  .        '  "*  ''^^  said  countv  of 

tl^o      ^l^^l'''^  ^^'^  **»«  term  of  ^  ;    '  t?nd  there  kept 

sums,  and  all  costs  and  charffea  nf  th^  • ,  ^.'  "°'^^'*  the  said  several 

ment  and  ^nveyance  of  thefSd  1%'  Tfi'^'^'f  ^'^"'^  **^«  «?- 
sooner  paid,                           '^'*'  ^-  ^-  to  the  said  common  goal )  are 

Given  under  my  hand  and  seal  this  •                 a      . 

in  the  year                     ^^            '•  '^°?  day  df 

m  the  county  aforesaid. 
J-  S.,  [Seal.] 

"inasmuch  as  it  is  now  maZ  T^i      *^™««n  'A«  asteriskt  *  *  saw 

wampt  of  distressing  bJtl?wPuTd'L''r"'  ''''''  '"^^  '-"'"g  S 
and  his  famUy,"  (,,  .  that  the  sS  a  B  hT"'  *«  the  said  A.  B. 
whereon  to  levy  the  said  sums  by  distress  ")       """  «*''"*'  °^  ^''"t^ls 

ZZ.— (^Sfecrton  869.) 

ORDER  FOR  PAYMENT  OF  MONEY     AiNrn  txt 

PAYMENT  ImTrSmX       '""""''^  ^^ 


:j 


Province  of 
f^unty  of 

Be  it  remembered  that  on 
the  nndenriffned,  .  t    J  complaint  was  made  beftm* 

y     '  .for  that  .(,to^»y  ,^^y^^^  ^.frtfayW- 


'  ^1 


p*^f>-  - 


-?   JSt'iJi«'T(l''TK' i^" 


«'-. 


'**^f"''t.^^J  ^~  "J^' 


"i,  )l  -^t'Jfv 
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complainant  to  the  order,  with  the  time  and  place  when  and  where  they 
occMTTC/^),  and  now  on  this  day,  to  wit,  on  . ,  't**  *      . 

,  the  parties  afbresaid  appear  before  me  the  said  .luetice  (or 
the  said  C,  D.  appears  before  me  the  eaid  Justice,  but  the  said  A.  B., 
although  duly  called,  does  not  appear  by  himself,  his  counsel  or  atr 
tomey,  and  it  is  now  satisfactorily  proved  to  me  upon  oath  that  the 
said  A.  B.  was  duly  served  with  the  summons  in  this  behalf,  which 
required  him  to  be  and  appear  here  this  day  before  me,  or  such  Jus- 
tice or  Justices  of  the  Peace  for  the  said  county,  as  should  now  be 
here  to  answer  to  the  said  complaint,  and  to  be  further  dealt  with 
according  to  law),  and  now  having  heard  the  matter  of  th«  said, 
complaint,  I  do  adjudge  the  said  A.  B.  to  pay  to  the  said  CD.  the 
sum  of  forthwith  (or  on  or  before  next, 

or  as  the  Act  or  law  requires),  and  also  to  pay  to  the  said  O.  D.  the 
sum  of  for  his  costs  in  this  behalf ;  and  if  the  said  several 

sums  are  not  paid  forthwith  (or  on  or  before  next), 

then  I  adjudge  the  said  A.  B.  to  be  imprisoned  in  the  common  gaol 
of  the  said  county  at  ,  in  the  said  county  of 

(there  to  be  kept  at  hard  labour  if  the  Act  or  law  au- 
thorizes this)  for  the  term  of  unless  the  said  several 
sums  (and  costs  and  charg«B  of  commitment  and  conveying  the  said 
A.  B.  to  the  said  common  gaol)  are  sooner  paid. 

Given  under  my  hand  and  seal,  this  day  of 


in  the  year 


at 


,  in  the  county  aforesaid, 

J.  S..,  [Skal.] 

J.  P.  (^Name  of  county.) 


AAA.— (Section  859.)  ^ 

OBDEB  FOR  ANY  OTHER  MATTER  WHERE  THE  DISOBEYINO 
OF  IT  IS  PUNISHABLE   WITH    IMI*RI80NMENT. 


:! 


Canada, 
,  Province  of 
County  of 

Be  it  remembered  that  on  -  ,  complaint  was  made 

before  the  undersigned,  ,  a  Justice  of  the  Peace  m  and  for 

the  said  county  of  ,  for  that  {stating  the  facts  enti- 

M  tling  the  complainant  to  the  order  with  th*  time  and  place  where 

and  when  they  occurred);  and  now  on  this  day,  to  wit,  on 

•       *  at  ,  the  parties  aforesaid  appear  before  mo 

.  the  said  Justice  (or  the  said  C.  D.  appears  before  me  tlie said  Justice 

but  the  said  A.  B.,  although  duly  called,  does  not  appear  by  himsell, 

"      his  counsel  or  attorney,  and  it  is  now  satisfactorily  proved  to  mo, 

s#    ,  upon  oath,  that  the  said  A.  B.  was  duly  served  with  the  siimmons  m 

thta  behalf,  which  required  him  to  be  and  appear  here  this  day  be- 

**  fore  me,  or  such  Justice  or  Justices  6f  the  Peace  for  the  said  couhty, 

agghouldlnow  be  here  to  answer  to  the  said  complaint  and  to  be 


« 


^.s^tkAt 


5^r*-(, 


^^'vjMukt'sii'iU't  i^imiaktM^ 


.'?»^ 
*'%*' 
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farmer  de^lt  with  according  to  law  ;  and  now  havin?  heanl  the 
raatV  of  the  said  complaint,  I  do  adjudge  the  said  A   R^/-*-^'" 
state  tlui  mtter  required  to  be  dme),  aid  &  uJoaT  cotv  of  th/'^" 
nute  of  this  order  being  eeweS^n  the  ^riK^Zrue^^nZ 
or^  leaving  the  8am«  for  him  at  his  last  or  mo^t  3  Se  i^f 

tne  saia  A.  U.,  tor  such  his  disobedience,  to  be  imDrisonnrt  in  ♦£ 
common  gaol  of  the  said  county,  at  in  thfi^^iH  «       .      . 

.  .      (there  to  be  kept  a^'  hard  labour,'  ./^  stat^tT^Z^ 

nzes  this),  for  the  term  of  unless  tliA  ^utW^  ,  "'".^*  <*«'^ 

obeyed,  aid  I  do  also  adjule  the  ^dl  R   o"ly  ^11  s'aidTD 
the  sum  of  ^         for  Eis  costs  in  liis  behalff  Tnd  if  the  saH 

sum  for  costs  is  not  paid  forthwith  (or  on  or  before  ^^ 

next)  1  order  the  same  to  be  levied  by  distress  and  sule  of  th«  „«  a 

that  behalf  I  admdge  the  said -A.  B.  t6  be  imprisonedin  Jhe  la  S 
common  gaol  (tLere  to  be  k^pi  at  hard  laboEr)  for  the  spL^of 

,  to  commence  at  ancdfrom  the  termination  of  k- 
imnnsonment  aforesaid  unless  the  said  sum  for  corJTs^oner  naW 
Given  under  my  hand  and  seal,  this  day  l{^^  ^^^^  ■ 

m  the  year  at  ,  in  the  county  aforesaid 


J.  S.    [seal.] 

J.  P.,  {Name  of  county.) 


BPB.— (^ecfton  seJtJ' 


FORM  OF   ORDER  OF   DISMISSAL  OF   AN   INFORMATION   OR 
"    COMPLAINT. 


Canada, 
Province  of 
County  of 

Be  it  remembered  that  on  *  ,  information  was  lai.l 

(or  complaint  waa  made)  before  the  undesigned.  *! 

Justice  of  the  Peace  iij  and  for  the  s<^  county  of  fo* 

tl  day,  to  wit,^t '  ""  '■"  '*"  "^"^J '''  '^^'^"')  T?  --  «t 
a4iourmieHt  insert  here:  "to  which  day  the  hearing  of  this  caJe  w^ 
dulv  adjourned,  o§  which  the  said  C  I),  ftad  due  notice '•)  Sh  Th^ 
•  Pf/*'««  «PPf  r  before  me  in.order  that  I  should  h^r'  Ind  deter 
mine  the  said  information  (or  complaint)  (or  the  said  A  B  aD«>a« 
before  me,  but  the  said  C.  D.,  although  d^  called,  does  not  apTarV 
[whereupon  the  matter  of  the  said  infer  Jition  (or  complalnO  S 

ZS  ^  i'"'  ^'"Pl"'"*)  is  n«t  proved;  »nd]  (if  the  informant  or 
^P^^nant  does  not  appear,  these  words  may  be  ^ttei,)  IdTthew- 

the  said  A.  B.  the  sum  of  ,  for  his  55ost8  incurred  by  S  ia 


llbi-   j:^aA 


"^V^^'t^-'^W 


■  ^^EA^A^m^' 
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defence  in  his  behalf;  and  if  the  said  sum  for  coats  is  not  paid  forth 
with  {or  on  or  before  ),  I  order  that  the  same  be  levi^  by 

distress  and  sale  of  the  goods  ahd  chattels  of  the  said  C.  D.,  and  in 
default  of  sufllcient  distresa  in  that  behalf,  I  adjudge  the  said  0.  D.  t6 
beimprisoned  iri  the  common  gaol  of  the  sai^  county  of  , 

at  ,  in  the  said  county  of         ,  (and  there  ^ 

kept  at  hard  labour)  for  the  term  of  ,  unless  the  sai4  sum 

for  costs,  and  all  costs  and  chaiges  of  the  said  distress  (and  of  the 
commitment  and  conveying  of  the  said.  C.  D.  to  the  said  common 
gaol)  are  sooner  paid.  '     ^  . 

Given  under  my  hand  and  seal,  this     '  day  of         ,    •  v     , 

in  the  year  ,  at ..  ,  in  the  county  aforesaid. 


r 


J.  S.,  [seal]. 

J.  P.  (Name  of  county.) 


CGC— {Section  862.) 

FORM  OF  CERTIFICATE  OF  DISMISSAL. 


■:! 


Canada, 
Province  of 
County  of 

I  hereby  certify  that  an  information  (or  complaint)  preferred  by 
C.  D.  against  A.  B.  for  tRat  (<fec.,  as  in  the  summons)  was  this  day 
considered  by  me,  a  Justice  of  the  Peace  in  and  for  the  said  county 
of  ,  and  was  by  me  dismissed  (with  costs). 

Dated  at  ,  this  day  of  ,  in  the  year 

J.  S., 
J.  P.,  {Name  of  county.) 


DDD.— {Section  812.) 
WARRANT  OF  DISTRESS  UPON  A  CONVICTION  FOR  A  PENALTY. 


;1- 


Canada, 
Province  of 
County  of 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the  said 
county  of  I 

Whereas  A.  B.,  lato  of  ,  {labourer),  w%s  on  this  day 

(or  on  last  past)  duly  convicted  before  ,  a  Justice  of 

the  Peace,  in  and  for  the  said  county  of  ,  for  that  (stating 

the  offence,  as  in  the  convictunii,  and  it  was  thereby  adjudged  that  the 
said  A.  B.  should  for  such  his  offence,  forfeit  and  pay  (*<;.,  as  in  the 


i.'^im^ii'!ij*sifi«.»I.'.-A,U:V.>t,^#tf 


^^^Si^._rf!f-'^',t 'f'---'- ■i^''^^;^-^'^'^!^^^^'  ''\''}<^'^^.^'^^i%if!^^       V       '^ 


*< 
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conviction),  and  should  alfto  pay  to  the  srW  r  n  *u  ' 
for  his  costs  in  that  hehalf  •  anH  ;♦    ^    .?      ,    '  **^®  ^"™  ^f 
,  daid  sevcml  s^  w^^  „ot  paW  fforTht*'?M^TK"'^^^*'^  that  if  the 
JejiedbydistrZandsaleStWo&t  T  ^'"^  «^ottld  be 

^^afflcient  distress,  phouldfiCls^ied  n  .if''*  ^■^■'  '°  ^«^""'*  «f 
-  said  county,  at  •        in  WS  f  m  the  common  gaol  of  the 

kept  at  haS  labour)  for  tie  ^LToV'""*^  "*  ,  ^^^t  *^«^« 

several  sums  and  all  costs  and  charc-os  nft^.^  .  -a^- I ""     -  ^°®  ^*^ 
commitment  and  conveyihg  of  tjf  Lw  A  r^S^^'^'vf 
gaol  were  sooner  paid  f  *%,d  wW  as  th^lV  A  T  W°^^" 
convicted  as  aforesaid  and  bftino-  r^^^f         •     ,    "^-  ^•'  "^'"ff  »o 
sums  of  and  ^  (now)  required  to  pay  the  said 

^art  thereof,  but  therein  has  made  defauTt  "*ThCe  a^'  t^/r  ''"^ 
command  you.  in  Her  Maipstv'a  r,«J^e\<.    •  ,      ^™'  t'lerefore,  to 

t?e  goods  and'chafJsSrel'id  A  i      anT^wT''^  ''^^"^  «^ 
days  next  after  the  makinff  of  such '^ki  -.1    ^'^i"" 

.  wijh  the  reasonable  XrgS^fffinl  a^Af^f.^'^.^^'  ^'^S^*^^^ 
not  paid,  then  to  sell  the  sS^oSan^ri.vl.^  ,  ^'"1  ^^^  ^^^''^>  *^« 
and  to  pay  the  money  ariSfr^  smlll  'T^^^?"  distrained. 
JnstiQ^.  V  one  of  the^crSgTu  t"tr  hnt^S^in?'  *^'  ''T''^''^ 
the  same  as  by  law  directed,  anrmayrSde^  "PP'>^ 

demand,  to  the  said  A.  B  •  and  if  no  3  J-  f   """^^P}^,  if  any,  on 
certify  the  same  unto  me  that  suoh  ?„^M     ^''^^^^^^  '«  ^"nd,  then  to 

■thereon  as  to  law  Jp^Sin  """"  proceedings  may  be  had 

Given  under  my  hand  and  seal,  this  day  of  ■  ;„  ,u 

J'^       .         '*t  .  in  the  county  aforLid.  ''"*''" 

J-  S.,  [seal.] 

J-  P.,  {Name  of  county.)- 


^^K— {Section  BTl.) 

* 

WARRANT  OP  DISTRESS  UPON  AN  ORDER   FOR  THE   PAYMENT 

OF   MONEY.     • 

'  Canada 
Province  of 
Ccmnty  of 

To  all  or  anJ^  of  ti&ce  Officers  in  the  said  county  of 

•    Whereas  on  ,J^,  la«t  past,  a  complaint  was  made  before 

ih^tfA..    -    ••V"^^<^o*^*hePeacom  and  for  the  said  county  f6r 
that  i&c,  as  m  the  order),  an^erwards,  tp  wit,  on    ij^       ^'   al 

«.     ^^        i**l®«J»<*Pa'-tiM7ppearedbeforei(^       T         raJ,in 
Weordw)    and  the^upon  the  4«^r  of  the  eteomplaint  hSinJ 
J««  considered,  the  -i<i  A-  B.w^^  adjudged.  tolTt^S^^^^^^^^^ 
to  pay  to  the  Baid  0.  D  'tie  sumtf  /hen  next,  and  also 

Jalf^and  it  wasLe-rS^t^ifthe  said  severi/rji^^Zr^ JitS 


/ 


# 


^. 


jj|^  'SRf         ***^  ,(■»-•        1 


line  shpald  be 
said  Ai.  6. 
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on  or  before  l^e  eaid  theji 

levied  by  distress  and  sale  of  t)ie  ^oods  ai 
and  it  jf'tti^  adjudged  tttat  in  demult 
bebalf,  i^e  Baid  A.  B.  should  be  impi 
he  Bai<%>unt7,  at  in  tn 

td  tb«^  kept  at  hard  labour)  for  the 
Je  said  jteveral  suttls  a^  all  ^g&  am' 
of  the  o&|nmitment(i#ind<5onvMng  ol 
cdMiuon  iaol)  were  so^^*  paid^j^And 
the  said  (^jier  appoii'Nfl^i'  the.  Bw:Q)eDt 


iTOfB  the  time'' 

said  Bbveral  Bun|#.6f 

"and  ,  'f^-Wh        '  hTl^apsed,  but  this  said  A.  B.Jiae 

toot  paid  t|^  Wme,  or  lS|^*^rt  thereof,  but^l||f«in  ha8mad^^^|]ilt : 

Tl^eso  i«W»,  therefore,  to  fon&||n4  Jffltt,  in  He^lEHspy's  ^Itoe, 

forthwith  to  twdfe  distresisrf  tW|p|«fl^«ffid  ch^^^  A.  B. 

*•  if  within  M  space  of  •  ,     A  M^'  v  ^^fft|i^r«  J^dfeing  of 

distress,  the  said  last  idfetMe^  8vi|8,"  tMMu6F>^  1^^     the 

nable  di^fffes  of  taking  oM  Im^iD^'mtLB^ia^^rt^ 

thenL  to  «ell  the  said'goodW  and  tehlttMi'so  by  you  distrained, 

ijra  the  ilioney  airising  from  such  sale  unto  me  {<a^  tome  other 

mating  Justice*,  at  th^ccue  tnay  be),  that  I  (or  he)  may 

apply  the  same  as  by  law^directed,  and  may  r^der  the 

s,  if  any,  on  demand  to  the  wki  A.  B. ;  and  if  no  such  distress 

^_  found,  then  to 'certify  the  |i|ine  unto  me,  to  th6  end  that 

rfluch^ooeedin£B  may  be  had  thereiii^^  to  law  appertain. 


GKven  under  my  hand  and  seal,  thij^v, 
4)1  the  year   ;  ,  at 


day  of 
the  county  aforesaid. 

J.  S.,      [SKAL.]      , 

fy".  P.,  {Name  of  county.) 


\\ 


^W.—iSeetion  812.) 
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WARRANT    OF     COMMITMENT     UPON  A  CONVICTION 
PENALTY   IN  THE    FlEgT   INSTANCE. 


FOR  A 


GEanada,  } 

Province  of  >  [ 

CJounty  of  „  '  .  V 

To  all  or  any  of  the  constables  ana  other  iPeace  Officers  in  the  said 

county  of     .  •'■      ,  -and  to  the  Keeper  of  the  common  gaol  of  the 

said  county  of  "                        '"  ^"^       "''         '"' 

of  ,  • 


in  the  said  .county 


WherMs  A.  B.,  late  qf 
convicted  before  the  undersigned 
in  and  for  the  said  county,  for  tH^ 
«9fimtftion),  and  it' was  thereby  adjv 
offence,  should  forfeit  and  pay  the  i 
conviction),  and  should  pay  to  the  i 
Mb  costs  in  that  bet  " 


,  (labowrer),  was  on  this  day 
,  a  Justice  of  the  Peace 
Itifting  the-offenee,  atin  the 
'  lit  the  said  A.  B.,  for  his 
1^  t'^V  <u  tn  the 

the  sum  of  , 

'^thereby  further  adjudged 
,        1 


/■ 


i"*  ,g  '  fv-#.t^»**»>",.a£ti'^ 


■(■iSfci;,,; 


■*v 
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that  if  th€i  said  HAVAmI  bii™„  _ 

m  the  said  county  of  ^'""imon  gaol  of  the  countM  at 

forthetemof       .  unleJ'JUl  J^'T  ^^*  «' +«» 'aboar) 

co«to  and  charges  of  conveyingth^  ^iA^^^^'^l  «"^  («»^  ^hi 
gaol)  were  sooner  a^y      And^x*.!  ^'1^'  2-  «<>  the  said  commoa 
conviction  appoint*;  tht^J^'To^l'^' l""  *°^  ^^^  '^^^ 
elapsed,  bat  the  said  A.  B.  hasS  m^  fh«  ^  «a>«i  «vcral  smm,  ha. 
bjt  the«rf„  h^  made  defaaUrKteT'".'*"^P"''**^«^«<>^  ' 
yon,  the  said  Peace  Officers,  oranv^nonf.  *'!^''''*'  ^**  command 
B.,  and  him  safely  to  convev  f  n  f  h2^        ^^^^y^"^'  ^  take  the  said  A 
afoi^d.andtheVetodeTvTrWTi^!.?K'°*°??.«**'*«* 
with  this  precept ;    And  i  dj  t hv  ^^  "*"^  ^ W'*  them,f,  together 
of  the  8ai<f  comm(i,  gaol  to  Seo^fA*'°'"??*?d/r'  *»»«  «aidiZ^r 
in  the  said  oonmon^^l    th^'',!,*^^  '^^  ^-  B-"into'your  cus^v 
hani  labour)  f^the  Sof        *"  '"^P"«o°  him  (an/keep  S^^^t 
sums  (and  costs  and  charges  of  carrvin.,  h'  ""i««V^^  ^«'^  se^ewJ 
^rf,  amounting  to  the  furfSr  sum  ^  ^    "^  *^  **""  «*''*  ^o°»mon 
pKul  unto  you,  the  said  keeper ;  and  for  von.      ^  •      ^'  *^«  '^^^ 
your  sufficient  WMrant.        ^  '  ^'^'^'^  '^^  <J«ing,  this  shall  be 

Given  under  my  hand  and  «*«!    tu: 
in  the  year  J'  "^na  and  seal,  this        ,  jay  of 

^  '  r»n  the  county  aforesaid.    ' 


J- S.,    [seal.] 

•f^;  {Name  of  county.) 


^^^(^•—QSection  872.) 


*i^ 


:1 


■*"*"'  '•  ""f'-r..?.;"  ~->  -  ".  ~ 

'  Oani^da, 
Province  of 
County  of 

Toaj^or    ^ 
•     (iouni^'of 

of  the  county  of 
*     county  of 

Whereas,  on 
undensigned 
the  said  county  of 


of  th^  Co-tabl^  and  oth     Peace  Officers  in  the  said 

'  ''"^  *°  *^!  k««Per  of  the  common  gaol 

'  ,  in  the  said 


last  past,  complaint  was  made  before  the 

,  on  oi%jfo«,  the  LIL       ^-  "'  *^®  «"*»  of 

m  thrt  behidf ;  and  I  alw  tjtier^y  adiuSrS  thi^  «  *».'  ^^.J*'"  *'*»<» 


M^^ 


p*' 


ft>#^^ 


^^ 


.? 

'Hp' 

wm'"  ■ 

,  -*  ■ 

H|r;  ' 

H^HL 

H^^^^n*^ 

* 
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next,  the  said  A)  B.  shotdd  be  impriponed  in  the  common  gaol  of  the 
county  of  ,  at  .  in  the  said  county  of 

(and  there  be  kept  at  hard  labour)  for  the  term  of  ,  unleeg 

y'^e  eaid  several  sums  (and  the  costs  and  charges  of  conveying  the 
'  said  A.  B.  to  thi(  said  common  gaol,  as  the  case  may  be)  were  sooner 
paid ;  And  whereas  the  time  in  and  by  the  said  order  appointed  for 
the  payment  of  the  said  several  sums  of  money  has  eiapeed,  but  the 
said^.  B.  has  not  paid  the  same,  or  any  part  thereof,  but  therein 
has  made  default :  These  are,  theiefore,  to  command  you,  the  said 
Peace  OflSoers,  ^r  any  of  you,  to  take  the  said  A.  B.  and  him  safely  to 
convey  to  the  skid  common  gaol,  at  aforesaid,  and  there 

to  deliver  him  /to  the  keeper  thereof,  together  with  this  precept : 
And  I  do  Jiereby  command  you,  thdlaid  keeper  of  the  said  common 
gaol,  to  receivjb  the/said  A.  B.  into  your  custody  in  the  said  common 
gaol,  there  to|  imptison  him  (and  keep  him  at  hard  labour)  for  the 
term  of  \  unless  the  said  several  sums  (and  the  cost  and 

charges  of  co<itveying  him  to  the  said  common  gaol,  amounting  to 
the  ftirther  ^um  of  ),  are  sooner  paid  unto  you  the  said 

keeper ;  andfor  your  so  doing,  this  shall  be  your  sufllcient  warrant. 
Grtven  undjer  my  hand  and  seal',  this  day  of  , 

in  the  year  |  >,at  ,  in  the  county  aforesaid. 

■^  "J.  S.,      [SBAL.] 

J.  P.,  {Name  of  county.) 


h 


'  BSS.— {Section  8'74.) 

ENDORSEMENT   IN   BACKI|IG  A  WARRANT  OF  DISTRESS. 


Canada, 
Province  of 
C!ounty  of 


:! 


,    i 


\ 


Whereas  proof  upon  oath  has  this  dwr  been  made  before  me 
,  a  Justice  of  the  Peace  in  and  for  m^  said  county,  that  the 
name  of  J.  S.  to  the  within  warrant  subscrtbed  is  of  the  handwriting 
of  the  Justice  of  the  Peace  within  mentioned,  I  do  therefore  autho- 
riee  W.T,  who  brings  me  this  warrant,  and  all  other  persons  to 
whom  this  warrant  was  originally  directed,  or  by  whom  the  same 
mayJbe  lawfully  executed,  and  also  all  Peace  Officers  lA  the  said 
county  of  ,  to  execute  the  same  within  the  said  County. 

Given  under  my  band,  this  dav  of  ,^one 

thousand  eight  hundred  and 


day  of 
O.K., 


(^ 


J.  P.,  {Name  of  county) 


HI.— {Section  8'72.) 

•  CONSTABLE'S  RETURN  TO  A  WARlLkNT  OF  DISTRESS. 

I  W  T.,  "constable,  of  ,  ip  the  county  of  ,  hereby 

irtify  to  J.  S.,  Esquire,  a  Jn8tioe.6f  the  Peace  vA  ea^  for  th«  county 


m 


.^^ 


,  ■  -■  J*"  '■rj|jr,'«*'-;^«tf ff 
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Of  '^^^ 

^rch  for  the  g  A*a^5  Sttek  of^ft'"'*?:'?^^   '  ^"^^  '"'"ie  diligent 
that  I  can  fin/ no  BufflciernKS^t  or  Th^".  "'?*'£  "^^  ^"^  «°d 

eight  hundreJand  ^"^  ^^  ^. ,  one  thousand 


W.T. 


JJJ. — (Section  872.) 


WA«B.»T  O.  OOMto.„  po.  W.«T  or  B.STH.SS. 


Canada, 
P^vince  of 
County  of 


;t 


ToiUlor.„,offh"eCoMt.bl«ai.d«therP,.«„«„^.   „ 

said  county.  '  »'  ,  in  the 

o'l  the  day  of  '^""^  j^-^"^  ''^^^^,  aftemards 

said  Justace,  issued  a  warrant  lo  a«  or  anv  of  ^fft ^^''^""ifc'  ^^ 
the  county  of  Vl  "  ""^  *?y  ^f  the  Peace  Ofl^i  «f' 

to  levy  th^e  said  sums  of  '  «>^««ding  them,  <,r  anv  oflw' 
goods  and  chattels  of  the  said  A  R  A  r.^  7  *^*™*  «°«'  s^le  of  tW 
as  well  bv  the  return  ogthe  saW' warrant  oTh'^.'*'^^  \PP«*™  *«  «»P 
Offloer  who  had  the  eXution  of  tT!  ^  distress,  by  the  Pea^ 

Peace  omcer  has  mS^^gZ  Z:^ZZT'''JJ^''h'  '^^^^ 
tt^Baid  A.k,  but  that  nosSfflSdistSLwL^^^^f.^  '*>«"«'«  of 
a>ve  mentioned  could  be  found     Th^  fr«^K^^  ^^  '^^^  '^e  sums 
y^u  the  said  Peace  Officers,  or^nyonTof  von  l'?^rtu*"  ^^"^'"^nd 
and  him  safely  to  convey  u>  the  nomm.  ^    '  ?  **''«  ^^e  said  A.  B., 
aforesaid,  and  there  deliver  him  tnf^-^  ^"^^  ** 
this  precept  :  And  I  dXreb^  command  vou^T''  -^^P^^^^  ^^^ 
said  common  gaol,  to  receive  tW wTa  B^rn^l^^n  ""'^  ^^^Pe^of  the 

amounting  to  the  furtfer  sum  of  ^®  ^"^  *^'^f^'»  gaol) 

^yoti,  the  said  keeper ;  and  for  so  doin«r  thi.  ck'  *™  ^^^ner  ),aid  unto 
«    warrant.  ^   '      " '""^  «>  aoing  this  shall  be  yourTsufflcient 

Given  under  my  hand  and  seal,  this 
"  I  ">  the  year  at  •    ^.  day  of 

,  '  ,  at  ,  ,  ,n  the  county  afore^id. 


\     I 
\ 


.At  I  Hi 


^^. 


.*T  .'^ 


^  ' 
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Canada, 
Province  of 
District  of 

To  all  or  any 
county 

Whereas  on 
was  made)  before 
said  county  of 
and  afterwards,  to  wit,  on 


DISTRESS  FOR  t!08T8  UPON  AN  ORDER  FOR 
SSAL^  OF  AN   INFORMATION  OR  COMPLAINT. 


:!  ■ 


^ 
% 


.Mr 


ai^othe^  Peace  Officers  in  the  said 

last  past,  information  was  laid  {or  complaint 
-a  Justice  of  the  Peace  in  and  foi'%e 
,  for  that  (dhejj^ssm^ln  order  of  dismissal} 
>j;at"  ,  both  parties  appearing 

before  ,  in  order  that  tX)  should  hear  and  determine  the 

same,  and  the  several  proofs  adduced  to  (me)  in  that  bebalf,  being 
by  (me)  duly  heard  and  considered,  and  it  manifestly  appearing  to 
(me)  that  the  said  information  (or  complaint)  wa»  not  proved,  (I) 
therefore  dismissed  the  ^me  and  adjudged  that  the  said  0.  D.  should 
pay  to  the  said  A.  B.  the  sum  of  ,  for  his  costs  incurred  by 

him  in  his  defbnce  in  that  behalf;  and  (I)  ordered  thai  if  the  said 
sum  for  costs  was  nft  paid  (forthwith)  the  same  should  be  levied  on 
the  goods  and  chattels  of  the  said  0.  D.,  andj^  adjudged  that^n 
default  of  sufficient  distress  in  that  behalf  thJ^d  (5.1):  should 
,  imprisoned  in  the  common  gaol  of  the  said  county  of  ,&' 

.in  the  said  county  of  (and  there  kept  at  h 

\   labour)  for  the  space  of  ,  unless  the  said  sum  for  costa,^and 

'Wvll  costs  and  chai;ges  of  the  said  distress,  and  of  the  commitment  and 
conveying  of  the  said  A.  B.tOvthe  said  common  gaol,  were  sooner 
paid  ;  *  And^whereas  the  said  C.  D.  being  now  nouired  to  pay  to 
the  said  A^f%e  said  sum  for  costs,  has  not  paid#te  same,  o:^  any 
part  ther^,  hm  therein  has  |Qade  defbult :  These  are,  therefore,  to 
comrn^^  you,  iff  Her  Majesd^i^  name,  forthwith  tcrmake  distress  of 

%go^^and  chattels  of  tbe^said  C.  D,,  and  if  within  the  term 
^^  days  next  after  the  making  of  such  distress,  the  said  last 
mentioned  sum,  together  with  the  reasonable  charges  of  taking  and 
^'  :$ieemDg  the  said  distret^s,  shall  not  bepaidithen  to  sell  the  said  goods 
and^pttels  so  by  ^ou  dift^raiMd,  sod  to  pay  the  money  arising 
f^O^h  sale  to  (ni^  tbat'(I),  my  pay«na  apply  the  same  as  by 
"I  iawmr«cted,and,«iaV;T»n<j|^  the  overriuf  (if  May)  on  demand  to 
the  said  C;  I).,  and  if  n||^tre«s  can  brTDuiiig^en  to  certify  the 


same  wntb  tne 
county),  tha 
appertain. 

^iven  undel 
in'tii^year 


o^er  Justice 


proceedings  may  be 


of  tmrPeace  for 
had  therein 


as 


and  seal,  thif 


day  of 


,  in  the  county  aforesaid. 

J.  8.,     [SIAL.] 

J.  P.,  (Name  of  eomty.) 


■  '% 


*: 


the  same 
to  law 


^^^ERTIFICA 

I  hereby 
and  place  i 

;:  #-     »*«- 

t- 

I 
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^      1'TjL.~( Section  813.) 

Canada, 
■Province  of 
County  of 

ofth/aiidcoantyof    '  "'''*''« ''fP«' "^he  SinZ  So', 
"""Wyof  .  ■"  ,mlh6»id 

S^-^f^^^^'^'^^^ndchattoirofTheLSp  n^r  «>ade  diligent 
eient  distress'  whereon  to  Jevy  the  sum  «K      ■^•'  ''''*  ^^''^  »«  ««ffl- 

found :  These  are,  ther^fo,^t7comma.rvourL™'^^^^^  ««"'<i  *« 
th^^^  *««  ofyou,  to  take  the  saiTc  D  „ 'h  u'*  ^^^'^^  ^®^^«' 
th^ommon  gaol  of  the  said  countv  a/^"  ^""  '''^^'^  ««n^ey  to 
there  deliver  hitn  to  the  keeper  thereof  fn  aforesaid,  and 

And  I  hereby  command  yorthe  2  kS^''7'u'*  *^*^  P'-^^V  ^ 
gao  to.  receive  the  said  CD  into  vm  r  ^^^I  ?^  V^^  said  l-ommon 
gaol,  there  to  imprison  him/and  K  h.W^J  V^".^"'^  ««'"'«on 
te^-m  of  .,„i    *■ ",    ^®®P  '^i™  at  hard  abourl  fnr  ♦!.<» 

chanresof  th«««.v,  ^;J_"°'r  t''«.«aid  sum,  and  all  the  Lte'^d 


'^^ 


J.  P,  (ivj 


TOun<y.) 


«:s»t,Hi 


MMM.— (/Sctf^ioB  878.) 


r/\ 


<Ai®*»»  ,  «s  Vi  i     ,1  li^ss  ''i? 
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default,  by  roason  whereof  th^  within  written   recognizance  is 
forfeited.  / 

'  J.  8.,      [81AL.] 

J.  P.,  (JVafn«  0/  county.) 


NNN.— (>Sec<wn  880.) 

NOTICE  OF  APPEAL  AGAINST  A  CONVICTION  OB  ORDER. 

ToC.  D.,  of  ,and  {the  natMi  (md  additiona  of  the  paJrtin 

to  whom  the  notice  of  appeal  is  required  to  be  given.) 

Take  notice,  that  I,  the  undersigned,  A.  B.  of  intend 

to  enter  and  prosecute  an  appeal  at  the  next  General  Sessions  of  the 
Peace  (or  other  Court,  aa  the  case  may  be)  to  be  holden  at  , 

in  and  for  the  county  of  ,  against  a  certain  conviction 

(or  order)  bearing  date  on  or  about  the  day  of  , 

instant,  and  made  by  (you)  J.  S.,  Esquire,  a  Justice  of  the  Peace  in 
and  for  the  said  county-  of  ,  whereby  I,  the  said  A.  B. 


was  convicted  of  having  (or  was  ordered )  to  pay 


(here 


state  the  offence  as  in  thi  conviction,  information,  or  summons,  or  the 
amount  adjudged  to  be  paid,  as  in  the  order,  as  correctly  aa  possible). 
Dated  at  ,  this  day  of  .    ,  one 

thousand  eight  hundred  and 

A.  B. 

MwjoEANDUM.'-ijr  this  notice  is  given  by  several  defendants,  or  by  an 
attorney,  it  may  be  adapted  to  the  case 


OOO.— (Sccrton  880.) 

FORM  OF  BECOGNKANCE  TO  TRY  THE  APPEAL. 


:1 


Canada, 
Province  of 
County  of 

Be  it  remembered  that  on  ,  A.  R,  of  , 

(labovrer),  and  L.  M^  of  ,  {grocer),  and  N.  O., 

Qf  ,  {yeoman),  personallv  came  before  the  under- 

sijfned  ,  a  Justice  of  the  Peace  in  and  for  the  said 

cwinty  of  ,  and  sevprally  acknowledged  themselves  to 

owe  to  our  Sovereign  Lady  the  Queen,  the  several  sums  following, 
that  is  to  say,  the  said  A.  B.  the  sum  of      ^  ,  and  the  said 

L.  M.  and  ^.  O.  the  sum  of  ,  «oh,  of  good  and  lawful 

money  of  Canada,  to  be  made  and  levied  of  their  several  goods  and 
chattels,  lands  and  tenements  respectively,  to  the  use  of  our  said 
Lady  the  Queen,  her  heirs  and  successors,  if  he  the  said  A.  B.  fails  in 
the  condition  endorsed  (or  hereunder  written). 


j»  ^a - 


,a?K 


s-I*^fc, ,Ji.  ■^x^JM'^'^^^ 


I     .     'li. 


',;«,■«■ 


'^s^^ATw-    ^^^^y:-%ff'f^i^i^''^*g^^^ 


«t 


n 

FORMS   UNDER  PART   LVIII.  ^48 

Talcen  a.d  acknow^^,^  ,He  da,  and  ,ear  first  above  .e^ioned. 

J.S., 
•^-  ^•-  (iViiffw  0/  county.) 

The  condition  of  the  within  C/,-  ♦•,     i.      . 
fe  «uch  that  if  th«  B^Sd  A   B  ^S™t' W«  ^"'^^'^  «cogni«.nce. 
GeneralSesBions  of  the  Peace  rorHT^^.^^P^*"  a^   the  (next) 
0/  «Ae  Court  of  GenerT^i^^,  TfheZ  t'JZr?  'JjfA^^ 
^     ^^  ,  on  the  ■'    davJ  y'^*^'**'^'»o'denftt 

for  the  said  county  of  -^        ,  .  .  ,  next,  in  and 

fcy  the judgmont  of  th/ "„'"i^„" '^t"™;"  '«»)/  "■"I  .Ik.  abided 


THE  APPELLANT   AND  HIS  SnBET.EB 


d..«i  *,     •  "^  'r.r?'^  •«i>iM°.t.t.?f  (rc'ri 

A.  B.  were  convicted  of  for  orH«roH    Jt   a  '  y**""."')  ^hereby  yoa 
subject  of  the  order  «C/y    andS  ht  £  ^"5'""^  ^'^^  ^^  '** 
upon  such  appeal  andniv  RnnK  „„  f  ^  t^^o  mdgmenJrof  the  court 
m  unless  yoTCe  sS  A  ^B  ioTSv""/™  ^^  '^i"  ^"'^  «^a«i«d 
and  abide  W  such  iuLment^,S  n«  ^  ''T*''  *"^  t»y  suflfcappea 

and  each  of  you.  ^  ^  wrthwith  be  lovSr  on  yoa 

Dated  at  this  a 

thousand  eight  hundred  and  day  of  Q^g 


PPP.— (^«rfion  898.) 


CERTIFICATE  OFCLEBK  OF  THE    PEACE  THAT  THE   COSTS 
^^-^  APPEAL  ARE    NOT  PAID. 


Office  of  the  g| 


>  PEACE  for  the  county  of 
'^ftte  of  the  Appeal. 


, _.,™ — . — ,, — , „-, , — _-.     .    .     ,    ,  "  ~i^??g. —  .-^ 


\. 
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the  cage  may  be),  holden  at  ,  in  and  for  the  said  couitty, 

on  ]sM,  past,  an  appeal  by  A.  B.  against  a  conviction  (dr 

order)  of  J.  S.,  Esquire,  a  Justice  of  the  Peace  in  and  for  the  said 
county,  came  on  to  be  tried,  and  was  there  heard  and  determined, 
and  the  said  Court  of  General  Sessions  (or  other  Court,  as  the  case 
may  be)  thereupon  ordered  that  the  said  conviction  (or  order)  should 
.be  confirmed  (or  quaf^hed),  and  that  the  said  (appellant)  should 
pay  to  th^  said  (respondent)  the  sum  of  ,  for  bis  costs  incurred 

by  him  in  the  said  appeal,  and  which  sum  was  thereby  ordered  to  be 
paid  to  the  Clerk  of  the  Peace  for  the  said  county,  on  or  before  the 
day  of  (instant),  to  be  by  him  han4ed  over  to  the 

said  (respQndent),  and  I  farther  certify  that  thd  H9fiid  sum  for  costs 
has  not,  nor  has  any  part  thereof,  been  paid  in  obedience  to  the  said 
order. 

1  Dated  at     ,  ,  this  day  of 

sand  eight  hundred  and 


, one  thou- 


a.H. 


m*- 


Glerk^f  the  Peace:  f  ^ 


Q<5Q— (-Section  898.)*  V,  ,  ^     ^ 

*      ■  * 

WARRANT   OF   DISTRESS   FOR   COSTS  OF  AN   APPEAL   AGAINST 


Canada, 
Province  of 
County  of 


CONVICTIPN   OR  QRDEp. 

\         \ 


: 


^; 


To  all  or  any  of  the  constables  and  other  |>eace  officei^s  in  the  said 
county  of  ,  ^ 

Whereas  {&c..  as  in  the  warrants  of  distre&i,  DDJ)  or  EEE, dmi 
the  end  of  the  statement  of  the  conviction  or  order,  and  then  thus)l 
And  whereas  the  Bai4iA-  B.  appealed  to  theCdurt  of  General  Sessio^' 
of  the  Peace  (or  other,  Court  di^fharging  the  funcUons  of  tjie  Court  «f 
General  Sessions,  as  the  case  ma^  be),  for  the  sa^id  county;  against  the 
said  conviction  or  order,  in  wnich  appeal  th<^  said  A.  B-  was  thf 
appellant,  and  the  said  C.  D.  (or  J.  a ,  Esquire,  thit  Justice  of  the 
Peace  who  made  the  said  conviction  or  order)  was  tb^  respondent, 
and  which  said  appeal  came  on  to  be  tried  |(hd  ^lea  heard  and  deter- 
-mined  at  the  last  General  Sessions  of  the  Fdace  (qr  otbgr'  Court ,(04  the. 
case  may  be)  for  the  said  county,  holden  at  '      ,  on  ; 

and  the  said  Court  thereupon  ordered  that  the  said  convr«tiin  (or 
order)  should  be  confirmed  (or  quat>hed)  and  that  the  said  (appellant) 
E^bould  pay  to  the  said  (respondent)  the  sum  of  )/<""  hisl«06t» 

incurred  by  him  in  the  said  appeal,  which  said  *sum  was  ip  bcj  paid 
to  th6  Cleric  of  the  Peace  for  the  said  CQunty ,  oi^  or  before  the  ;  }  |    ., 
day  of  ,  one  thousand  ei^ht  hVindral  and  i  ' 

■  to  oe  by  hifn  handed  aver  to  the  said  C-  D. ;  and  whereas  tl^l  Clerk 
of  the  Peace  ofthe  said  county  has,  on  the    ".  day  of 

1 


■-»'• 


't^L^mA 


? 


wif    /   *    .0 


•  *l 


"S  «,    '  >u 


FORMS  UNDER  part  i,t,„,\  ■    ,^ 

making  of  such  distress,  the  saiH  ioo<.        ..  *^"y8  next  after  the 

the  reasojiable  charges  of  takW  annT"*'^""^  «"»'  togethe^wifh 
not  paid,  then  to  111  the  Li^^o^l    'T"?  *^"^*'^  ^^^tre^^^^ 
trained,  and  to  pay  the  monT^  J-      /'''^  chattels  so  by  you  di^ 

foS  *i^  '*"9^  ^  V  law  directed  •  and  i'f  ^  *  f  ^?"*y  P^^  a^^ 
tound,  then  to  certify  the  same  Smn  "^  '"^^  ^^'^tress  4n,be 
Peace  for  the  saiae  county  Tat  mX  T  ''^'^"^'  "^^^^  J^^^^oe  of  the 
aa  to  law  appertain.         ^'  ^**  """'^  Proceedings  may  be  had  therdn 

inS:^e:?^«^'"^¥\-'i-l.this 

.^  •'  '  "1  the  county  aforesaid.     ' 


ERR.— (^ec^jon  898.) 


O.  K.,  v'[8EAL.] 

•/■  P.,  {Name  of  cffunty.) 


WARRANT  OF  COMMITMENT   POR   WANT   OP   DISTRESS   IN 
THE   LAST  CASE.  "'^TRESt,   IN 

Canada-,  ■)  c 

Province  of  L 

County  of  '        \y    >  *  'A 

yw  aforwaid,  I,  the  undereign^  i„„.H  „  '^V  of  .  ,„  ,|,„ 

of  Aire,,  „/  !£  Cce  0«  Jt  I,  Jl  "  "r"'"' .'"  '•'»  »"M  "«>■  W 
of  the  same, ,»  otherwfae  "  «  thS?.'**''*^.'''*  ""«  •>'•  „(!", 
g«"t  .earcl,  for  the  noSk  and Iht??"'..'.^,!'"''  ""<"■"  '"•  ">«*•  A 

•*.r.^,;ogethtrhl?."^r^»;.«dl  d'*!  '^  "V*" 
."■•  """I  keeper  of  the  «.i/3„„,  ^1    .   ''""^'  '7»mS»l  \X 


*t\ 


* 

*'.» 


•(^ 


•^» 


V*. 


»   ' 


K^ 


ill 


v.t 


>A    I 


V 


\"   - 
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commitment  and  conveying  of  the  said  A.  B.  to  the  said  common 
gaol,  amounting  to.tjie  mrtner  sum  of  ),  are  sooner  paid 

unto  you,  the  said  keeper  ;  and  for  so  doing  this  shall  be  your  suffi- 
cient Warrant. 

Given  under  my  hand  and  seal,  this  day  of 

in  the  year  i  at  ,  in  the  county  aforesaid. 

6.  K.,      [SKAL.] 

J.  P„  {Name  of  coim^') 


938.— (Section  mz;) 

Rbturn  of  convictions  made  by  me  (or  us,  as  the  case  may  be),  durijjg^^- 
tbe  quarter  ending  ,18 


.9 
O 


J3 


03 

S5 


r 


2® 

P5 


1^ 


to 

So 
2  <- 


T3 

I! 

«  o 

i's. 


3.2 


If  not  paid  why  not,  and  genwral  obser 
nations  if  any. 


J.  S.,  Convicting  Justice, 
or 
J.  S.  apd  O.^K.,  (Convicting  JusticeB  (as  the  cake  may  be.) 


t 


f 


4      ¥ 


•^ 


i 


aagS!gg*gJ!PiWiii.;«tiMMte.. 


aerai  obser 
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LIST  OP  OPFEI.OES  TRIABLE  SUMMARILY.  (1,     ■ 


M2 


orrncB. 


ANIMALS. 
Cruelty  to. 


*^"**»    to     aninuilB    (not; 


SM 


307  J 
38SS 

3SS 


aes 


M3 


Koeying  cock  pit. 


intent  to  ateal  the  skin.  } 
plumage,  etc j 

-^Hng or  taking  pigeons. 
ASSAULT. 

Common  a««aalt  (6)  ( 

BAKK  NOTES,  BTC.  ' 

PrinUug  or  uiing  cireulars  orl 
bnrineM  oard»  in  the  like- 


m5 


514 


4«4 

476 

477 


031 
021 

m 

S32 


PiTKiSHiiBirr. 


Penalty  $rM,  or  3 
montha,  with  or 
without  hi.  or  both 

Pen;,lty  $1(10  or  3 
months  with  or 
without  h.  1. 

Penalty  |5(>,  or  ',i 
montha,  ibeaidea 
forfeiture 

Penalty  $20,  (4)'or1 
one  month  with  | 
h.l  2nd  offeiwe,  I 
3  months    with  ; 

hi I 

Penalty  $io  (4).    [  \ 

^■"ilne  or2mth8) 
im]iha'mentwith> 
or  without  h.  1.    \ 


TRIABLE  BEFOBB 


JjIMITATIOW. 


IPine,|t00,or3mth8, 
orboth... 


OATTLB. 

Mon  to  cattle  caR  etc 

Violating  proTisionB  aa  to  oon- 
"eyance  of  cattle 

COINAGE  OFFENCES. 
MMBfaoturing or  importing?  Penalty    ^    fo^j 


Two  Juaticea. 
One  Justice 
Two.ru8tices. 


One  Justice 
do 


do 


ting? 


nncurrent  copper  coin 
mtering' defaced  coin 
^eolf*"*  "'"""■"Wit  copper) 


Pejialty  $20,    or  SU 
daya 


Penalty  $ioo. 


Two  Juaticea. 

One  Justice 

do 


every  poi&d;  be- >. 

Pe'n.XS.""''-^h»''- 
Penalty;*  doubftV         "'''"**"*"■ 

the  nominal  va-  ( 

lue  of  the  coi»  f 

"','«<'»y» y   OnoJu.tice. 


B]rlii4tvidaaU(8) 

P"f,  *^"«8.to  poat  up  the 
ptOTMnni  of  Article  gai 


Kine$100or&,«Ma 
with  or  without  hTj, 
Penalty  $|(H)a  ^  ^ 
P(>naItf$ioo      '"' 


■tytn«Ity,f20pgr.ilay^ 


TwoJuBlicea. 

do* 
One  Juatlce. 


3  montha  (Art.  551«) 
Six  montha  (3). 
8  montha  (Art  581e) 


Six  montha  (3). 
do 


do 


do 

3  montha  (Art.  Sfite) 
3  montha  (Art.  6S1«) 


Six  months  (3). 
do 


do 


do 

do 
do 


-J2L 


inffitSKriaWSSTmiil^^^^^  ia  Doing  either 

(2)  This  offence  i«  iSSe^;  wh^n  Cmh?,'^*"    '"^  "^^ 
(See  p.  502.  anl».\  '  ^""^  committed  after  i  previoas  convigtion. 

tiufoVoMhfcUiL„'Sment''Ke%*^^^^^  limiteit,  limlis  the 

W  This  -y  SSriiJVtfcTSi:^^^^^^^^^  ^^• 


m 


^    %<^-'* 


"i  T 


% 
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622 

110 

103 

105 

111 
117 

107 
108 

IWt 

IIT 

110 
IOC 

'  10« 


74 


200 


PUNI8HHKNT.  ^JIIABLB  BSVOBI 


Injaring   copy   of  provisipnB 
when  posted  ap At... 


Penalty  $10. 


DANGEB0U8  WEAPONS. 


Carrying  any  bowie  knife  or 
other  offenslTe  weapon . .  . 


Carrying  any  offensire  wea- 
pon publicly 

Carrying  a  pistol  or  air-gun. 


Carrying  sheatli  Imives. 


Concealing  weapon  in  or  atwut 
l»ublicWork8. 


Having    weapon    when   ar- 
rested   

Having  weapon  with  intent 
to  iiy  ure  any  dne ^ 


Pointing  any  fire  arm  at  any 
one ,. 

Poaeeising  weapon  near  public 

works '.  ■ . . 


Penalty  $S0  (not 
less  than  $10). 
In  default  of 
payment  30  days 
with  or  without 
h.l 

$40,  fine.  In  de- 
fault of  pay- 
ment, 30  days. . 

$25  floe  (not  less 
than  $6),  or  one 
month 

$40  (not  less  than 
$101.  In  default 
30  daya  with  or 
without  A.I..,. 

Penalty,  $100  (not 
less  than  $10).... 

$60  fine  or  3  months 
with  or  without 
h.  1 

Penalty  $200  (not 
loss  than  $10),  or 
0  months  with  or 
without  h.  1 ., 

$100  (not  leas  ihan 
$10),  or  30  daya 
with  pr  without 
h,  1 


One  Justice . . 

Two  Justices. 

do 
One  Justice. . 

Two  Justices. 


One  Justice . . , 
Two  Justices. 

do' 


edch 


Selling  arms  in  N.  W.  T... 

Selling  pisM,  etc.,  to  a  minor 
under  16' 

Selling  ptttol,  eti.,  without 
keepiiiH  r^<jrd  

OEHSHTERH. 

Enticing  militia  or  mounted 
police  msn  to  desert 


I'cualty,     $4 

weapon 

$200  fine  or  6  months 

or  both 


$50  fine. 


RedUing  warrant  for  ijesortera 

DlSOftDEBLY  HOUSE.. 

Wiltolly     preventing      ob 
siructiBK  or  delaying  ii 
cer  entering 


199 


6   months,    yiilh    or 

without  h.  1. .. 
$80  penalty 


ob-t 
iffl   J 


(Bee  VAOBAKor) 
FIRE  ARMS. 

(See  DAwaiRons  wiArona.) 

OAMBLINO. 

Playing  or  looking  ofl  at  play 
in  a  gaming  hous.  ''«'ll'i''»il°  1,, 


LIMITATIOir. 


ill) 

One  Justice.  . 
Two  Justices. 

One  JiiatliM' 
1 


I'aiialty  $io<),  nii'l  li 
montba,  with  i>i 
without  h.  I 


do 
Two  Justioet 


do 


In 

default  1  months 


Six  moBtha  (1) 


J  mouth  (Art  651 /). 


lmonth(Art.  661/). 
1  month  (Art.  681/). 

1  month  (Art  661  /). 


Six  months  (1). 
1  month  (Art-  861/) 

do 

do 

Six  months  (1). 

do 
1  month  (Art   561/1 

du 


Six  mouths  (1) 
do 


do 


Two  Justices. . 


do 


(1)  See  Arl.  841  anfe,  and  see  note  (3)  on  p.  7*7.  ante. 


Efe".,!.        " 


'a^i.jW^ 


•!i\r^;rf  MtA's      ^o  » 


■'W    I'' 


v- 

\ 
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ART. 


200 


2085 


Orrmsca. 


PUK,8BME»r.  TmAB.^BE,.0„  I.,MITATIO», 


2033 


Penilty  $100  and  ti 
months,  with  or 
without   h.    1 


Wilfully  obatracting  or  de- ) 

laying  officer   entering  a> 

gaming  honee,  etc \ 

(See  Vaobahot.) 

lUilway  or  SteHmboat  Com- 1 
.Pany  neglecting  to  post  up 

in  their  conroyances'the  I. 

proTisions    of    Art.     203/ 

against  gambling j  1 

Railway  or  Steamboat  officer  1  I 

L'!l?I*i™«v,^_"5'"..P«r-  I  Penally    i  |no 


Penalty  $100  ;    not 
less  than  $20. 


. .  Two  Justices..    Six  months.  (3) 


177 


362 


52S 
6311 


sons  gambling    in    their  > 
conveyancfS J 

INDKCENT  ACTS. 

I"  "y  place, tQ  whiqh  the 
public  have  adcSss  or  in 
any  place  with  intent  to 
Insult  or  offend  any  one. . 

INDIAN  GRAVES. 

Shjaling  or  Inlurlng  things 

INIimUAXlON.  ' 

By  riolence,  picketing,  4c.  (i) 
Of   Wheat  Dealers,    Seamen, 

etc.  (ij .; ' 

INTOXICATING  LIQUORS. 

Conveylng^R  board  H.    M' 
>nlp»...il 


less  than  |2u,. 


JSO,     fine,  or  sin 

months,  with  or 

without  h.   1.  or 
bolh 


I'lnnlly  |1(ki,  ,„ 
:i  months,  2iid 
offence,  floo  and 
0  inontlis,  h.  1 

Fine,  .$100,  or  3 
months  with  or 
without  hi 

Fine,    $100,     or 
months    with    mr 
without  h.l. 


Civil  Court.  (See 
Art.  929.). , 


One  Justice  . 


luallceB. 


One  Justice. 


Two  Justices. 


do 


382 


Selling,  near  public  works 
MARINE  STOBEB. 

Buying   marine    stores   from 
persona  andar  lixteen 


lleoelvlng  marine  itorei  befor. 
innriie  or  alter  ioniet 

misohuf.     . 

a«teu 
buoy. 


Farteulngliilf  vessel,  etc.,  to  a 


$l»flnei  I  month  in 
default.  , 

I'lofewce  M'eiiiiiiv 
S(P  and  costs  In 
dcfuult,  Smnntfts 

Etieryfurther  ijffcii- 
ce  ■  same  penally  j 
jl|idlm|itiBi)niiii'iil 
In  default,  touut 
her  with  a  ftirt^r 
imprisonmelit  of  6 
months 

l'enalty,|4.   2n(i  «/• 


fence 


Ii^aTlngaultiTitted  K)oti,eto  j 
Injarilig  tniBM^  eta .' 


Penalty,  $10,  or  ohe 
month.,.;. ... 

P«l|alty,t5,(2lorqne 
month,  anioffen 
c<i  B  months  n.  1. 

penalty,  $20.  (1)  Sad 
WeNc«,  8  months 
n.  I \ 


One  Justice 

.lo 

do 

do 
do 


«o 


siL  A  .  b*.    '"°"  \°  *''^  '™°'««  of  injury  done  """"""'y 
See  Art.  84 1  ante,  iiid  See  n^te  (3|  on  p  manle 


do 


•do 


do 


do 


do 


do 


do 

do 

I 
do 


do 


Ji. 


K      ^ 


m 


/ 


■»..> 


lMif|.'>4^|ifcl'  '  \      '  j" 


,>,._,»•-  (!r-!y'Vv''iS~-/fpf*«!tv»^  «  'ir<,  vi' 


760  CBIMINAL  CODE  OF  CANADA. 

LIST  OF  OFFENCES  TRIABLE  StjmUiRlLY.— Continued.. 


■  AXT. 


4»1 

507a 
611 

Boe 

500 
486 

866 


467 


OVTBRCB. 


PUmSHIIBHT. 


Injuring  goodi,  etc.,  in  rail-  ( 
w«y  itotion,  etc.,  yith  in-  i 
tenttoiteai ( 

Injuring  harbor  bar« 

Injuries  not  otherwise  proTid 

ed  for • 

Injuring  treei,eto.,  where«o-  S 

eTer  growing.  (S) 


TBIABia  BSrOBB 

■■■•.  ^V  I- 


Penalty,  *20  (aboT* 
value  of  injury  ),or  ^ 

one  month  (with  or  '- 

without  h.l.or  both  One  Juitice: . , 

Penalty,  $6U 


UMITATIOR. 


\ 

Injuring    vegetable    pntSuc- 
tioni  in  gardens,  etc.  i2) 

Becklessly  setting  fire  to  forest 
etc.,  on  Crown  domain.  (4) 

NEOIilOEMCK. 


Penalty,  $10.(1).... 
Penalty,  $26,  (1)  or 

3  mouths.   2nd  of. 

fenct,  3  mouths. 

Peniaty,  fSO.   (1)  2 
months  In  default 


93 


96 


97 


7 

Leaving  boles  in  iee,or  exca- 
vations, eto.,  unguarded.. 

0FFBH8IVK  WEAPONS. 
(Bee  DASOBEOtts  wbapom.) 

PEBSOKATION. 

At  any  Qualifying  or  Competi 
tlve  Examination  (6) 

PBIZK  FIGHTING. 

V  Challenge  to  prise  flgbt \ 

Principal  in  a  prise  fight.  . . . 

.  I 

Attending priw fight > ....  -I, 

Fight  on  a  quarrel 


do 
do 


Fine,    $60.    In  4e\ 
fault,  6  monthf... 

Fine    or   imnrlson" 

mcnt,     (with      or 

.^ithont  h.  1.),  or 

>$* 


One  year,  or  $100, 
fine 


t89 
»87 


$1000,  fine  (not  less 
than  $100  j  or  « 
months,  (with  or 
without  h.  1.)  or 
both 

One  year  wltti  or 
without  h.1 

$600  fine  (not  less 
than  $60),  or  one 
year  (with  or  with-i 
out  h.  L),  or 
both 

Discharge;  or  $60 
fine 

$400  (not  les^  than 
$BOi,  or  >  months, 
with  «r  without 
h.l ■, 


do 


leaving  Canada  to  attend  a . 
prise  fight 

PUBLIC  8TOKBS. 

Not  satisfying  JiuHoe  Of  Uir-l 

fnl  posaesaian  of Fute 

•  Dnlawfally  dredging  fbritoresiFlae 
Unlawfkillr  poaseaalng  pnbUc| 

stores  not  exoeedinc  the  »»%^  „._mkJ 


do 


do 


do 


do 


do 


do 
do 


do 
do 


Six  months.  (3) 
do 

do 


do 


16,  or  8  mtha 


Two  Justloaa. 
do 


do 


do 


do 


do 


do 
do 


do 
do 


do 


do 
do 


do 


•  (i\  This  is  an  addiUon  to  Ihe  amount  of  injury  done.  . 

Hj  This  offence  is  indiotaDle  if  comnitted  after  two  pHwous  convictions.  (8«. 

(3k  See  Art  H41  ante,  and  see  note  (3)  am  p.  741, ante  ^     ..       .    . 

4    ThisisMnndiotiiblo  oftaea,  M  wml >m df)Ht mixb  by  the  Magistrate, 
summarily,  when  the  conseouiwea  *•*«  not  beensenous. 
(5i  This  is  also  an  indictabte eaww.    '**'.**-.^L  K."'/a—  „  aot nnu  \ 
(8)  When  the  value  Is  over  $?*  thwoffienoe  is  Iwfartable.  (See  p.  497  onia.) 


N     ,.'' 


fwi' 


''-i"'-i,^     nt/^ 


t 


\ 


TABLE.  OP  aVUMMY  OFPEifCES.         ^  751 

LIST  OP  OPP-ENCES  TRIABLE  SVUMARILY. -Continue,: 


iJU, 


a 

173 


316 


391 


omnoB. 


PUB£IC  WOBSHIP. 
Disturhaiice  of. ... . 

BECErVING. 


PUNISHHKKT. 


TBIABU!  BBPOBS 


/ 


$80  fine.  One  month, 
in  default 


390 


Anything  unlawAiUy  obUlned 
the  iiealingof  whioh  ia  pu- 
nitbable  summarily, 


Naceiaariea  from   Marine  or 
Deaerter(r) j^ 


342 

339 

341 

,340 

337 


451 


4W 


4« 


Begimental  necesaa«tea  (1).. 

(See  Habdii  Stobbi.)  ' 
(See  SsAMAN't  rKOpiBTT.) 
(See  Pmilio  Stobw.) 
(See  W«iK«.)'  ' 

SfAMAN'S  PBOPBBtr. 

IfotaatiafyingJurticeoflawftal 
poasewioii  qf. 


UIOTATZON. 


^mit " 


One  Justice . . , 


Same  puniahipentae 
for  stealing  it....         ^q 

Penalty    ^120;    six 

PenX''$i°»'^'^^"'"-» 
months 


BeoeiTlng,  bjr  pnrohaae  ax 
olumge,  or.  pawn  (i) 

8TBAUNO. 


■e  az-^ 


Culti»aKd  rooia,  a««.,iii  land  i 
not  b^Ing  a  garden,  etc. 


mdl 


Fine  $26... 

Penalty  |100  2^d)' 
offence,  penalty  > 
flOOOrnlxmths.) 


Fences,  gatsa,  ktc 

Garden  pUiiti^  ftuit,  etc 

JJot  aatiaiying  Jnatioe  of  law 
•  «ul  twasenion  of  tree,  etc. . . 

Treaa,  etc.,worth  aSo  at  leaat  \ 

(See  Jkdiar  OaATM.) 

TBASE  XABKa 

Falsely  repraaenting  gooda  aa 
manntacittred  for  Her  Ha' 
jesty  or  any  Goremment .. 

Offences  against  the  proTi- 
aiona  of  Part  XXXIII 


Penalty  $4  (2)  or") 
one  month,  2nd  I 
«|fenc<,3months  f 

P«iudty"J2b;"(2J> 
*ni  offence,  3> 
months  A.  I..       \ 

Penally  f  9^  <2,  or  1 
month 


do 


Penalty  $10,  (2)... 
Penalty  i»s,  (2)/ 
siio  offence,  3  > 
l»»fc.J.....i 


to  Trade  Marks-  (0). 


roTi-  I 
laaJ 


months 


""liMi'^^li^X^'"  «^'?     •""•VforfeuU^- 
PartXXXUI       Jj    forfdtnSofgB^ 


Penalty  $100 

Four  months,  or 
$100,  flne.  2na 
Vturt,  6  months 
or  $260  fine  (be 
aidea  forfeiture). 
—"7  $400  ant, 
Ituraofgoodaj 


One  Juatice. . 


do 


do 

do 
do 
do 

do 


40 

do 
do 


Six  montha.  (3) 


d<, 

do 
do 


.  do 


do 


f      do 


do 
do 
do 

'  do 


do 

do 
do 


» 


'hy 


^        ■■ --w^ , 

(I  I  This  is  also  indicUWe.    (See  p.  497,  mUt.y  I.. 

3!  S^Yrt'^sfl  ««';"'  '"h"""  """«  "'■  Ihfficl^ln  question, 
f   S^  ^"^^  ^*'  '•"'*'  ""<*  8ee  note  (3)  oAjl  7*7  anJf 

A^2,:Si7  "'"'"  "°'"""^  aL^Soli^^eonviction  i»  .„d.ct.b,e. 

(5)  This  IB  also  indictable.    (8ee  p  499  arde  \ 

(6)  This  .9  indictable  when  oommttted  alter  t^S^o  previous  convictions. 


Ml 


to^.j«t  ^.*4.«t,yl^^^t 


« J?  jt?  ;?*■?■  ■"""■    v**;*:;'! 


I  s,T  -  ^r  '%0'*'^  - 


>■"«-     grw«iv  raj»i  ^      -^-j^yr       - 


'•r  V''''^''''3^"f'*^'«?*'^''?T^^^'*''**'*^^    "  ^   -^  -.  T>  %  -^n^  —  Kpsf,  %*t^''3b 
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CRIMINAL  CODE  OP  CANADA., 


LIST  OF  OFFENCES  TRIABLE  SUMMARILY.— ^-on^miied: 


ART. 


ao7i 

208 


4(6 
S81 


VAGRANCY. 

l^oludiiig  pnblidy  expoaiuK 
indecent  show,  bc^Ring, 
loitering,  awearingj  being 
ctrmk  and  di  Borderly  .etc. , 
in  street,  defacing  aigns, 
breaking  windows,  etc., 
common  prostitution, 
night  walking,  etc.,  keep- 
ingor  being  Inmate  of  a 
disorderly  house,  or  fre- 
qnenting  disorderly  hoo- 
ses,  living  by  gaming  or 
crime  or  by  the  avails  of 
imntitntlon 

WRSCK. 


Preventing  Saving  of.  (2) 

Secreting,   or    receiving,    or 
keeping  wreck.  (2) 

-(^— 


PUNIBIUfKST. 

'nUABlABKPORB 

LIMlTATUm. 

> 

'-v 

$60,  fine,  or  G  months 
(with   or  vrithout 
h.  1.),  or  both 

Two  Juatioet .. . 

Six  months.  (1 J 

i« 

-■J 

Penalty    $400,   or  6 
months    with   ,or 

without^  1 

do        

do 

do      ,... 

do 
do 

-/' 


PART     I>  IX . 

m 

RECOGNIZANCE^.  ' 

OlO*  B«nd«r  of  accasMi  by  auMty.^ — Any  surety  for  any  person 
charged  with  ^y  indictable  o^nce  may,  upon  affidavit  showing 
the  grounds  therefbr,  with  a  certified  copy  of  the  ^cognizance, 
obtfun  from  a  Judge  of  a  Sntoerior  Court  or  from  a  Judge  of  a 
County  Court  having  criminal  jurisdiction,  or  in  the* ^province-  0^  - 
(Quebec  from  a  district  Magistrate,  an  order  in  writing  under  his 
hand,  to  render  such  person  to  the  common  g«ol  of  the  county  where 
the  offence  is  tq  be  tried. 

\  2.  The  sureties,  under  such  order,  may  arrest  sijch  person  and 

deliver  him,  with  the  order,, to  the  gaoler  named  tKer^K  wboi'  shall 
receive  and  imprison  him  in  the  said  gaQl.'iand  BhaU  be  charged  with 
the  keeping  of  such  person  until>  he  is  aischargea  by  due  course  oi' 
law.     R.S.C.,  c.  179,  ss.  1  and  t  f  ,  ,  'A 

^  OH*  Ball  an«r  render.^The  pei^n   rendered  may  apply  'to  a 

'^  Judge  of  a  Superior  Court,  or  in  cases  in  i^hich  a  judge  of  a  County  , 

Court  may  admit  to  b»i(,  to  a  Judge  of  a  County  Court,  to  be  again 
admitted  to  bail,  who  may  on  examinatimi  allow  or  refriiae  the  same, 
and  make  such  order  as  to  the  number  of  the  saretiaB  and  th^  amoant 
of  recognisance  as  he  deems  meet, — whi^h  order  ^all  be  desH  with   .. 

(1 1  See  Art.  Mt  ante,  4h(l  see  note  on  p.  747,  ante. 
{V,  This  is  indictable  ^IsOv-  '. 


^•k  -i^ 


y 


k  „,. ,  •  :i   .!.*«  t-L 


L""*?'      '  ?■=  '    ^  i  '""'     '■'  ,■"    *f       f 


«■•      '-isM^-' 


.     REgoONIZANCES,   ETp.  '  ^53 

in  the  same  manner  as  the  first  order  for  hn.l  o«h 

the  caae  requii^.     R.g.C,  c.  179  s3  ^°  *^"  ^  *^^**°  *^ 

and  certifi"^tefSe°'she'I^'Poverbv°^^^  ""l  '""'^  '•^"der, 

witnesa,   that  such  person   h^   ^^J;''^ ''^*^''^'*  «f  ^  «"b«cribing 

-.    Superior  or  CountrCom   as  the  oL      '•«ndered,  a  Judge  of  thf 

of  such  render  to  be  mS'e  on  the T  '"*'^'  ^'  '^^^^  ^^^^^  ^»  ««»«7 

■  charge  ther^f,  which  ™haS  vacate  ^C^"'^^"^^  '^7  the  Officer  ij 

plea&d.r  alleged  in  dischaje  thereof     SSI'^'S^^^^™'^   ^^ 

013«  Bender  in  Conrt. Tho  aii..of;«„  •    . 

ged  as  aforesaid  into  t^  Court  at  whioTl  ^'"%  '^'  P^^««"  «'^^^- 
during  the  sitting  tbei^of  and  then    hvi^^'^.T"^  '"^  '^PP^ar. 
him  in  discharge  of  such  ^g<iniia    Z^'^*^^^^^^^^^^ 
such  person  shall   be  i^mmST ^'j^'V'"'' ^'^^^^^'^h  ^M 

'  discharged  bv  due  course  of  law-  but^sm  h  ^  '.  ^  '■^'"**"  "°"' 
Fraon  to  bail  for  his  appearance  at  anv  fZ    ■?T'"^  ""^^  ^'^"'^  «uch 

-  c.^n»,  8.  6.  ^^  ^  *°^  *^"»e  It  deems  meet.    B.S.C. 

^^*   *•■'***«•   not  tflaclianred   bv   A        1 

The  arraignment  or  conviction  of  ani/^         *"*  "'  e«n''»cMon 

■  aforesaid,lhall  ndt  dischC  the  rSnCnT/rff.*^  ""^  ^«""1  «« 
effectual  for  his  appearand  for  triTSnt 'nee  '  h«  '"'"'  ''^'^"  ^^ 
nevertheless  the  dourt  may  commit  Zoh  Zl    '  !^®  ^**®  '"'^y  be  ; 

armignmentortrial,ormavreX,^newo^r    !^^^^       ^^^  «P«n  his 

,    hisappearaLce  for  trial  o7  someZ Tfh  ^*^'^'''«"a'  su^^ties  for 

stantUng  such  recognizing-  a^S  such  J^'  -^^  '"t  ^«>  '^^'^itb- 

chargeo£,thesm^tie8.    RS.'c   c  S.^T  '^*"  ^ ^ ^^«- 

goS^tro^rrirffioTss 

hns  of^taking  and  rendering  to  custodT  a^JlT^''''  t  '"^^^  '^«^      ■ 
^y  such  offence,  and  for  whL  hSSj^--  ^^'^^  jed  with 

othe^wia^.  provided,  all  fines    iZ!f  *  *J^'^*''' **»'*«'-~UDle8s 

rocogniAnL,thedi8poealTf\rch\rh?nX"'    TJ   ^"^^«'*«<i 
rity  of  AeParliament^f  Canada/set  imn^iln^f  legis^tive  autho- 
any  Court  of  criminal  iurisSon  '  Tn^r^^V^^* '''"  ^°^«^*«<i  befofe  ' 
af4  the  adjournment  o/suTh  Cou^  t^Mytl^rV'''  "^^^^ 
on  a  roll  by  the  Clerk  of  the  Court,"rS.  cSf  htth'*  '""'^'"^'^  ' 

iLZi  ??uTw3  ^^hiSt^^^^^ 

^^  Of  Woourt,  ortn"cire  Kisre^TbrceT^u^    ■ 


L-j^ssri:  •m^"'s%S'iefc^:i"'^'*« ».. 


- — ---". j'liiouiuuon  one 
Frothonotary,  Eegiatrar 


of8uchrollB__ „„  „.^ 

or  other  proper  Oflacer— 

jiSif  '^^  P"'^^"««  «^  ^'^^^«'  «f  *  division  of  the-High  C^urt  of 

■  ,  ,         '«8. 


c 


•    1 


'f:': 


'& 


V»H 


,'.   r 


,„^.^,(  •■{■■••>;_ 


■(Al'^>£,i 


";*r- 


w  - 


.J^.p^ 


■^'    '-'^f^«^^^»W?  ^ 


J^' 


sai 


.      CRIMINAL  CODE  OF  CANADA, 

(f  yjgp^tf)fl  prdvineea  of  Nova  Scotift,^ew  BrunBwick  and  British 
Golambia,'of  the  Supreme  Court  of  ^^^■H|'>"<^  i 

(c.)  in  the  province  of  Prince  Eknmd  Island,  of  the  Siipreme 
Court  of  Judicature  of  that  province ; 

(d.)  in  the  province  of  Manitobft,  of  the  Court  of  Queen's  Bench 
of  that  province  ;  and 

(e.)  in  the  North-weet  TerritorieB,  of  the  Supreme  Court  of  the 
id  territories, — 

on  or  before  the  first  day  of  the  term  next  succeeding  the  Court 
by  or  before  which  such  fines  or  forfeitures  were  imposed  or  forfeited. 

3.  If  such  Court  is  a  Court  of  General  Sessions  of  the  Peace,  or  a 
County  Court,  one  of  such  rolls  shall  remain  deposited  in  the  office 
of  the  clerk. of  such  Court. 

4.  The  other  of  such  rolls  shall,  as  soon  as  the  same  is  prepared,' 
be  sent  by  the  Clerk  of  the  Court  making  the  same,  or  in  case  of 
his  death  o^  absence,  by  such  Judge  as^  aforesaid,  with  a  writ  of  fieri 
facias  art<iJa»aa«,according  to  the  form  TTT  in  schedule  one  to  this  Act, 

(1)  to  the  Sheriff  of  the  county  in  and  for  which  such  Court  was, 
bolden  ;  and  such  writ  shall  be  authority  to  the  Sheriff  for  proceed- 
ing to  the  immediate  levying  and  recovering  of  such  fines,  issues, 
iunercemeuts  and  forfeited  recognixanoes,  on  the  goods  and  chattels, 
lands  and  tenenjents  of  the  several  persons  named  thefein,  or  for 
taking  into  custody  the  bodies  of  BU(^h  persons  respectively,  in  c^ 
sufficient  goods  and  chattels,  lands  or  tenements  oannot  be  found, 
whereof  the  sums  reqiiired  can  be  made  ;  and  every  person  so  taken 
shall  be  lodged  in  the  common  gaol  of  the  county,  until  satisfaction 
is  made,  or  until  thp  Court  into  which  such  writ  is  returnable,  upon 
cause  shown  by  th^  party,  as  hereinafter  mentioned,  makes  an  oider 
in  the  case,  and  until  such  order  has  been  f\illy  complied  with. 

.  5.  The  Clerk  pf  the  Court  shall,  at  the  foot  of  each  roll  njiade  out 
as  herein  directed,  make  and  take  an  affidavit  in  the  following  form, 
that  is  to  say: 

"  I,  A.  B.  {describing  hit  office),  make  oath  that  this  roll  is  truly 
"  and  carefully  made  up  and  examined,  and  that  all  fines,  issues, 
"  amercements,  recognizances  and  forfeitures  which  were  set,  lost, 
"  Imposed  or  forfeited,  at  or  by  the  Court  therein  mentioned,  and 
."  which,  in  right  and  doe  course  of  law,  ought  to  be  levied  and  paid, 
''  are,  to  th'^  best  of  my  knowledge  and  luuierstaading,  inserted  in 
'^Jthe  said  roll;  and  that  in  the  said  roll  are  also  contained  and 
'  "  expressed  all  such  fines  ae  have  been  ^paid  to  or  ieoeived  by  mu 
"  either  in  Court  or  otherwise,  without  any  wilful  di8C*harge, 
"  omission,  misnomer  or  defect  whatsoever.     So  help  me  God,;  " 

Whiok  oath  any  Justice  of  the  Peace  for  the  county  is  hereby 
authorized  to  administer.    R.S.C.,  c.  179,  ss.  8,  9  and  15. 


(I)  For  form  TTT  see  p.  758, poi<. 
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KECOONIZANCES,    ETC.  ^55 

(or  for  who«e  apjSaS^ee  any  ott^erS^n'r 'I  ^''  ^'«  appearalc! 
prosecute  or  givrevidenco  o^n  the  tE^n?^""'  ^T"'«  ^  ^"°^)  to 
to  answer  for  any  common  assank  nit    J^^  mdictablo  offence,  or 
defoult,  the  Offlir  of  the  CoTA  who  'S      ."^  '^'  ^'''''  '"«'^«« 
shall  prepare  a  list  in  writinTsZe  fS^™  J^"  *^^™at.s  are  made  out. 
so  making  default,  and  the  SS om„^of    ""^'  "^^^^^^  ?«'•««" 
8uch  person,  or  hi;  surety,  wCo  bouiS  tf  ^^  '"  -TP^^'*  "^  ^^^'^h 
trade,  profession  or  calling  of  ever.^i'^ffi^*'!:^'*^  t^e  remdencc, 
shall,  in  such  list,  distineuish  thi  ,?w     •     i^®?'*'"  and  eurety,-and 
8b*ll  state  the  ca,ie,      SwJ  why  eS^  /'Zl  '^'  «"™«««.  *"d 
and  whether,  by  r^son  of  the  non!ifc     '  P^"  did  not  appear 
ends  of  JusUce  Lve  h^^ndZ^m^^p  f^^-^h  person^,7he 

^^DUtyuu.     ft.b.O.,  C.  179,  8.  10. 

«oogni^nceinSreaTed,irLTH8tbffZt^^^^  ""^  «"^^ 

Judges  who  presided  at  the  (W  or  if  f  k*A^  '^"'^S^  ^'^  «»«  of  the 
over  by  a  Ju^/ before  t^jSceVofSp""'"'  ""T  ''^'^'^^^ 
such  Court,  and  such  Judge  or  jS«iS?i^''*''?'^^  '^"^^^^d  « 
make  such  order  touchingVe  eSr/or  n'fn™'"-  '""^'  "«*'  *°d 
such  recognizance  as  appfars  IuhV^k  f f.  ^  Pu"*^'"^  '"  P''«"««  a^>- 
to  the  provisions  hereffirCkS'^''  "!  ^''^  f'^vince  of  Quebec, 
Court  shall  estreat  or  put  n  pTocei^;  ^,1  "^  ^^'''  «*^  «"^  «"^JV 
the  written  onler  of  tlfe  Ju5^  orTu  tiL^  o ft, '' p'^^^'T""  ^'"'""^ 
respectively  such  list  has  bee^lL     rT(I,  e^gTll  '"'''"' 

"^^'^Vniwuice  need  not  Im> 

in  the  cases  of  persons  bound  brrrco'^^n,"/r"!?  ':"•«•— Except 
or  for  whose  ap^rance  any  other  Ssofu!  £""  ^^^'l  ^PV^^^r^k 
secute  or  give  Snce  on  the  SF  of  „  ^  ^"^T  ^""^^  topro- 
answer  forV  comn^on  islS  t,  o"  o  arS"j"^^^^^^^^^  ««•«"-.  o^r  to 
case  of  default  whereby  a   recoimiVlnoI   k    ^'^^  t^«  Peace,  m  everv- 
cause  of  absence  is  madJknoT^toZ  ^.^f™"'  forfeited,  if  the 
was  bound  to  avmartheC^n^ni.?'''^''^^^'''^  the  pereon 
consideriug  alS^^Sier  hv  fh«  n  "^""^'^^^^ioaXf  such  caui^  a^S 
ends  of  J^cThavfWn'deVatlT'Srr^'^r"'^  P^'^^^  the 
the  recognizanc,  to  beTciSSSf  and  SlS'^'' '«  «^^- 
ances  estreated,  if  it  annearH  in  Tko  1 T- ?  fpspect  to  all  recogniz- 
pi^sidedat  such  cSurtTha?  the  absence  nf''^  '^'  Judge^who 
ippeaniBce  any  reoogSaSe  wm  enteZ  inf  ^°^  P"'^"  ^^'^  ^^^^^^ 
Stances  which'' iWfredi^In^rtirfi'KT*''''';"^.*^  «'*•«"•»■ 

mal^anorferdireeti^tCtheSmfoSS^''''"''^  ^^^«  "^^  ^ 
««ogni2anoe  8),all  not  £  levied  ^  "P*"*  '"^^  estreated 

tol''staiyll«^»f,S 

by  section  nineLnSeTrnrStS^^.tef  ^^^^''^^ 

who  prided  at  the  CourrLrs^;'  T  'dT  1?^ "?J«_  ^_^«.  J"%«   • 
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observe  the  direction  in  such  minute  written  upon  such  roll  and 
writ,  or  endorsed  thereon,  and  shall  forbear  accordingly  to  levy  any 
such  forfeited  recogniaance  or  fine.     E.S C,  c.  179,  sa  12  and  16. 

920.  »mt»  •t  toii««  by  Sfcwiff  ■■«•'  *^***T**^  '**T^^'^*^*Z' 
If  upon  any  writ  issued  under  section  nine  hundred  and  sixt^n,  the 
Shenff  takes  lands  or  tenements  in  execution,  he  sh^l  adyertase  the 
same  in  like  manner  as  he  is  required  to  do  before  the  sale  of  lands 
in  execution  in  other  cases  ;  and  no  sale  shall  take  place  in  less  than 
twelve  months  from  the  time  the  wxit  came  to  the  hands  ot  the 
Sheriff.    E.S.C.,  c  179,  s.  14. 

921.  m-elu»se  ft««  •«««dy  •.  »Ivl««  ••«•»*«».-«  anj  Pe«on 
on  wh<^°  goods  and  chattels  a  Sheriff,  Bailiff  or  other  Officer  is 
authorized  to  levy  afty  such  forfeited  recognizance,  gives  security  to 
the  said  Sheriff  or  other  Officer  for  his  appearance  at  the  return  day 
mentioned  in  the  writ,  in  the  Court  into  which  such  writ  is  return- 
able then  and  there  to  abide  the  decision  of  such  Court,  and  also  to 
nav'such  forfeited  recognizance,  or  sum  of  money  to  be  paid  m  lieu 
OT  satisfaction  thereof;  together  with  all  such  earoenaes  as  are  adjudged 
and  ordered  by  the  Court,  such  Sheriff  or  Officer  shall  discharge 
such  person  out  of  custody,  and  if  such  person  does  not  appear  in 
pursuance  of  hU  undertayng,  the  Court  may  forthwith  issue  a  wnt 
of  fien  facias  and  capiat  against  such  person  and  the  surety  or 
sureties  of  the  person  so  bound  as  aforesaid.    E.S.C.,  c.  179,  s.  lb. 

•33.  Di.«fcM«.«ffcrft.i***  «»•«■*««».— The  Court,  into  which 
any  vrrit'of  fieri  faeioB  and  capias  issued  under  the  provisions  of  this, 
part  is  returnable,  may*toquire  into  the  circumstances  of  the  case, 
and  may  in  its  disoretionT  order  the  discharge  of  the  whole  of  the 
forfeited  recognizance,  or  sum  of  money  paid  or  to  be  Jfeid  »n  l»eu  or 
satisfaction  thereof,  and  make  such  order  thereon  as  to  such  Court 
appears  just ;  and  such  order  shall  accordingly  be  a  discharge  t<rtbe 
Sheriff,  or  to  the  party,  acoordinft.to  the  circumstances  of  the  cahe. 
B.S.O.,  c.  179,  s.  17. 

•Sm  ■•*M««fw»i«»y«fcwMr.— The  Sheriff,  to  whom  any  writ  is 
directed  under  this  Act,  shaU  return  the  same  on  the  day  on  which 
the  same  is  made  returnable,  and  shall  state,  on  the  back  of  the  roU 
attached  to  such  writ,  what  has  been  done  in  the  execution  thereof ; 
and  such  return  shaU  be  ffled  in  the  Court  into  which  such  return  is 
made.    RS.C,  o.  179,  s.  18. 

934.  BaU  mmt  ■•«»■  (•  k* tammmmtU9ik  to  Htatotw •ffHwutM.— A 

copy  of  such  roU  and  return,  certified  by  the  Clerk  of  the  Court 
into  which  such  return  is  made,  shall  be  forthwith  transmitted  to 
the  Minister  of  Finance  and  Eeoeiver-General,  with  a  minute  thereon 
of  any  of  the  sums  therein  mentioned,  which  have  been  remitted  by 
Older  of  the  Court,  in  whole  or  in  part,  or  directed  to  be  fortorne, 
under  the  authority  of  section  nine  hundred  and  nineteen.  RS.C, 
0.179, 8.  19.  ... 

935.  Ar*Mprta«lMi  mt  mnmnja  mUm«««  kf  SfeMMl— The  Sheriff 
or  other  Officer  shall,  without  del»^  pay  over  all  moneys  collected 
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RacvTrw,^  20     "  P'"°°  '°*^*1^  *«  ™««i^«  the  same. 

four,  both  inelusive,  shall  not  aonlv  tn  fK»         ^"°'^'*®^  *°^  *^«°*y- 
the  following  proviiionfa  ^1^  S  ttt  ^pSS  olir""'  '''' 

la^uS^rte^^d'lnto  *o^tS  ^P  tv?^^"- of  any  recognizance 
matterrintheTroWnceof  QuebS  Sin"^'"*/  case,  proceeding  or 

entered  into  orally  in  oZ^ourl^rJi-^  ^"^  ^ 

which  the  phice  where  such  deClt  wff  m^d^^i  ^ol  1h  f  "'•  'm 

Th.S'be'^Susfve  eW§:rcir  "  "'"*"""''  ^^"^  ^^^"^'^^^ 

«.itiT''l***i^  ""^  **•?  ""^'P^  <>^  «°«f»  recognizance  or  minute  and 
T^^  ^V^""  prothonotaiy  of  the  said  (fourt.  shaS  I?  endo^ 
thereon  by  him,  and  he  shall  enter  judgment  in  favour  of  thfiP™ 
against  the  cognizor  for  the  penal  surrntiouTiLch  rST 
nuance,  and  execution  may  issue  therefor  after  th^same  JelayTfn 
other  cases  which  shall  be  reckon^  from  the  time  when  tW  iSdi 
ment  is  entered  by  th^  Prothonotaiy  of  the  said  CourtT 
(O  Such  execution  shall  issue  upon  .fiat  or  pneciveof  the  Atf/>r 

K^ri  all  ^'•<'^jH»'  be  entitle  to  the  costs  of  execu  iXd 
f^  l^  ^f^  .proceedings  in  the  cahe  subsequent  to  execution  l^' 
to  such  ooBts,  in  the  discretion  of  the  (Wt,  for  the  enS/of  tI5'" 
judgment,  Mjue  flx^  by  any  tariff.  ^  ^^  ^Z 

f  hf  •»„^*&.;l^*^  T^?  contained  shall  pr<^ent  the  reooveiv  of 

^7e^  bv  Il^J  tt  ^"^'^  ^^  *°^.  re^gni«inoe  from  Sng 
reooveroa  by  suit  in  the  manner  prov  ded  by  Uw  whenever  thZ 

rs,°rSo'r  "^  '^°'  ■"  ■^™"*  ^  "^^  ^^-Ts^dSs 

^u^**"^  ^?^""**  °»«®  **»«  sam  forfeited  by  the  non-Derformaii««  «p 
the  conditions  of  such  reoogni»noe  shauie  r«ooverK?^A  2.2[ 
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by  action  in  any  Court  having  jorisdiction  in  civil  cases  to  the  amoiint, 
at  the  snit  of  the  AttorDey-(^neral  of  Canada  or  of  Quebec,  or  other 
person  or  Officer  authorized  to  sue  for  the  Crown  ;  and  in  any  such 
action  it  shall  be  h^d  that  the  person  suing  for  the  Crown  is  duly 
empowered  so  to  do,  and  that  the  conditions  of  th«  recognizance 
were  not  performed,  and  that  the  sum  therein  mentioned  is,  there- 
fore, due  to  the  Crown,  unlei§s  the  defendant  proves  tire  contrary,  v 

4.  In  this  section,  unless  the  context  otherwise  requires,  the  expres- 
sion "cognizor"  includes  any  number  of  cognizors  in  the  same 
recognizance,  whether  as  principals  or  sureties. 

5.  When  a  perAm  has  been  arrested  in  any  district  for  an  offence 
coijimitted  within  the  limits  of  the  province  of  Quebec,  and  a  Justice 
of  the  Peace  hiK  taken  recognizances  from  the  witnesses  heard 
before  him  or  an6ther  Justice  of  the  Peace,  for  their  appearance  at 
the  next  session  or  term  of  the  Court  of  competent  cnminal  juris- 
diction, before  which  such  person  is  to  undergo  his  trial,  there  to 
testify  and  ^ve  evidence  on  such  trial,  and  such  reoognizances  have 
been  transmitted  to  the  office  of  the  Clerk  of  such  Court,  the  said 
Court  may  proceed  on  the  said  recognizances  in  the  same  manner  as 
if  they  had  been  taken  in  the  district  in  which  such  Court  is  held. 
R.S.d.,  c.  It9,  8S.  21,  22  and  23. 


*  FORM  UNDER  PART  UX. 

rBOH  "sOHEDeLI   ONB. 

•m.—iaectim  916.) 

WRIT  OF  FIERI   FACIAS. 


Victoria,  By  the  Grac^^rod,  &c. 
To  the  Sheriff  <jf    .^j^K  Greeting: 

You  are  hereby  conmHRw  to  levy  of  the  goods  and  chattels, 
lands  and  tenements^'  ot^h'  of  the  persons  mentioned  in  the  roll 
or  extract  to  this  i^ril/imnexed,  all  and  singular  the  debts  and  sums 
of  money  upon  theni  severally  imposed  and  charged,  as  therein  is 
spedfied  ;  and  if  any  of  the  said  several  debts  cannot  be  levied,  by 
reason  that  no  goods  or  chattels,  lands  or  tanements  can  be  found 
belonging  tp  the  said  persons,  reiqwctively,  then,  and  in  'all  such 
cases,  that  you  take  the  bodies  of  sdoh  persons,  and  keep  them  safety 
in  the  gaol  of  your  county,  there  to  abide  the  judgment  of  our  court 
{as  the  case  may  be)  upon  any  matter  to  be  shown  oy  them,  respecti- 
vely, or  otherwise  to  remain  in  your  oostody  as  aforemid,  until  such 
debt  is  satisfied  unless  any  of  such  persons  respectively  gives  suffi- 
cient security  for  his  appearance  at  tbe  said'oourt,  on  the  return  day 
hereof,  for  which  you  will  be  held  answerable ;  and  what  you  do  in 
the  premises  make  appear  before  us  in  our  Court  {a$  the  ease  may  be,) 
on  we  day  of  term  next,  and  have  then 

and  then  this  writ    Witnen,  Sec,  6.  H.,  olerk  {as  Vu  eaae  may  be). 
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FINES  AND   FOEFEITUBJSS: 
PART   LX.     . 

PINES  AND  PORPEITUEES. 

is  SV'aS7^aTfe;S^o*rh7^^'°T'•  °°  •'^^^^  P«>vision 
or  forfeiture  imposed  for  ?he;JoLSnP?''''*'^°  °^''°>'  A'^e.  Penalty 
shall  belong  to  Z^rZ^t  ^'^Z^i^lrS.t'  ''^^^' 

provision  is  made  resject"  ng  it  'f?;i'°  * ,  S  th^P^"'  f^.*"'  ^^  "<>  «*b«^ 
Fund  of  Canada,  and  shafl  Kon?,nlH  ?!^^T''*^**«d  ^^^^ 
with  accomingly'.   R.S.C ,  c.  1^0  as.  Sa^d  4      ""^  ^'^'"^^^^  ^«'*'* 

in  CouncU  S"?"m  tT^^tim;''di^;Vl^^"""*"•-'^^«C^o^«™or 
forfeit^^e,  or  any  port  on  thereof  wK  **^*  ^^y  «ne,  penalty  or 
the  Crown  for  the^uZ  ^^11^%^^^}  ^^^d.  otherwise  belong  to 
monidpal  or  local  ShorTt;.   wSch  tiofc^  ^  *"^  P.^^'°^«'' 

expenses  ofadminifltering  the  law  under  wh^r  u^*^  ^*"  *»>« 
or  forfeiture  is  imoosed    or  tK«f Ti.  T"^*''*  ^'^^'h  fine,  penalty 

manner  deem!^™Skp^^toiti^ZobT"1'  ^°  ''"^  «*he^ 
to  secure  its  due  adminisFiSo^  "^^^J^^^  ?§f  ^3^^  ^<>^  law  and 

ni2f^-na"ironny  f^rjre-V-r3E-7o^^^^^   .?"^  r"" 
Act,  and  no  other  mode  is  prescribedTTK         °^  violation  of  any 
penalty  or  forfeituw,  sha    KjovSawI  t^  r^very  thereof,  suci 
»the  discretion  of  the  Court  bnwflH?"*^"'^'^'"'.^''^  «o«te. 
suit  6f  Her  Afajesty  only   or  ^f  InHriv^?.     "T  proceeding  at  the 
Her  Majesty  iTfor  hi^i-LlL^}'^ ^f'^l?^^ '^  we\l  for 
tBe  law  of  tiat  province  in  wh7ch TilTouJJ^T'lV"  ™"''  *^  ^'^ 
having  jurisdic/on  to  the  amSt  of  the  iS J^lS'^^''"  any  Court 
contract— upon  the  evidence  of  Rn\;«„     ^It.^  *°  "^^  of  simple 
the  plain^ff^Tr  partyTnt^^ti     "L  if  -       Jk'"  '''''"^  «*»»«»■  *han 
for  file  appropLtion  ofTtoy  ^Sv  A^forS-f  P"*^^'^"  '^  "^^ 

be*?,?^h^iS7ora:rS^£fe  or  information  shall 

exoept^thin  two  ySreYfKfca^  o?  ."Hn^^^^'i^^  ^"^'^  ^^ 
offence  is  committed,  unC  the  timT.«  n?i?  °  *^^'*  *^*«^  <*» 
Act.    R.S.C,  c.  180,  «  6  '  otherwise  hmited  by  ^ 
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TITLE  VIII. 


PROCEEDINGS  AFTER  CONVICTION. 


PABT   LXl. 


PUNISHMENTS  GENERALLY. 


#981.  PaaisiuncBt  to  b«  mftmr  MavietloB  oaiy. — ^Whenever  ft  person 
doing  a  certain  act  is  declared  to  be  guilty  of  any  offence,  and  to  be 
li&ble  to  panishment  therefor,  it  BbAU  be  understood  that  such  person 
shall  only  be  deemed  guilty  of  such  offence  and  liable  to  such  punish- 
ment after  being  duly  convicted  of  such  act.    R.S.C.,  c.  181,  s.  1. 

983«  DcgTCM  tB  pMUabn«n«. — Whenever  it  is  provided  that  th^ 
offender  shall  be  liable  to  different  degrees  or  kinds  of  punishment, 
the  punishment  to  be  inflicted  sh^,  subject  to  the  limitations 
oontamed  in  the  enactment,  be  in  the  discretion  of  the  Court  or 
Tribunal  before  which  the  conviction  takes  place.    RS.C,  c.  181  s.  2. 

988*  i.tokui«3rui««rdMter»a«  provisi«Bs. — Whenever  any  offen- 
der IB  punishable  under  two  or  more  Acts  or  two  or  more  sections  of 
the  sanie  Act,  he  may  be  tried  and  punished  under  any  of  such  Acts 
or  sections :  but  no  persoil  shall  oe  twice  punished  for  the  same 
offence.    RS.C.,  c.  181,  s.  3. 

984*   rime    iMpMCd  shMll  b«  !■  the  dto«i«tl*K  of  tk«  Court.  — 

Whenever  a  fine  may  be  awarded  or  a  penalty  imposed  for  any 
offence,  the  amount  of  such  fine  or  penalty  shall,  withm  such  limits, 
if  any,  as  are  prescribed  in  that  behalf,  be  in  the  discretion  of  the 
Court  or  person  passing  sentence  or  convicting,  as  the  case  may  be. 
RS.C.,  c.  181,  s.  33.    • 


•  . 


*'., 


\     PABTLXII. 
CAMTAL  PUNISHMENT. 


98S*  PaalakMcat  to  tm  tko  aomo  on  eoavl«tloa  hj  vcvdlet  or  hj 

MBltasioa. — Every  one  who  is  indicted  as  principal  or  aoceesoi^y  for 
Aby  offence  made  capital  t^y  any  statute,  shall  be  liable  to  the  same 


I"'  jf^^'- 


\ 

\ 


GAPITAL.  PUNISHMENT. 


sst'-Si  TM"^"  rriri^  '^n"™  ■»»'«''■>.  '»- 

0.181.8.4  ""•''one"  «!  of  principals.     R'ac, 

is  sentenced  kT  tt^X'^s^n  wT'oT^f  ^"  cases  where  an  offender 

V87«   ■•«««■««  or  Dcatb  to  K> 

the  case  of  any  prisoner  sentTnc^'^rf  J!^  **  ^T^''  t  s«««e.-In 
Judge  before  whom  such  dSSi,«  v^!  P"°^«^ment  of  death,  the 
nxake  a  report  of  the^^tSS  w*5^°  ^«I''*^  '^*"  ^^^hwiSi 
tionof  the  (governor  (SraJ-ifd^/S?'?  1^^**'  *°'  *•>«  >°forma- 
the  sentence  into  ^^S'^^uL^^^^^?T^'''^^^or  carrying 
Judge,  will  allowSiWtirSS  fi^  '"*'''.^''  ?°  **>«  ^P^^ion  of  thf 
pleafure  before  s^Tay  a^d ^f  tJ^TJ^'^lr  ?^  *^«  Governor's 
ought  to  be  recommenS  for  Jhf  eg' ii"S  ^.^^  P»«>°«r 

from  the  non-decision  of  any  ^Sfnt^rrw  LL'  ^^-^  ^r^'  «^  i^. 
from  any  other  cflii«fi  if  kL.^  '*^  reserved  m,the  case  or 

he,  or  aJy  other  jS  of  ^hTrrrri'^  '"  ^^'^^-'^^  «^^tion'    . 
or  sat  in  rach  (?oart,  may  from  tZJ  fiV      *'  "^L""^?  ""'S*^'  ''*^«  h«ld 
tion,reprieve  such  oCLfor  «S  r^T'  *'*''?''i°  ^^'"^  ^^  i°  vaca- 
fixed  for  the  exSutton  S  tt  S^tnT*^  "*'  ^^"^^  ^^^^^^^  *»>«  t™e 
de«tion  of  the  case  by  1*  C^rwr^R"  S%"5^.1  ^^^  *»>«  -«- 

Evt^^o^e'^cS'^^^^^^^^^ 
SS:f™tario^r£^exX^^^^^^ 

CO.™.  i„a  boo.T„'Sfo;oftoKr^S''r„'i«>,™/,'''>-  '"«"■ 

geon  of  the  prison,  and  such  othef  Offloere  of  the  diS?„  I  T  ^""^C 


thePea*ceforthedi8triS;Sj^i'5Sr^*"h^^^^      J»?«««   of 
on«,  and  such  relatives  of  theKnerTr  Jjhrr  ^r«on!  ^T"  ^    '    ' 
tolSie  Sheriff  proper  to  admit  S  Se  nriS^fo^S?'  « »'  «««ms       . 
any  minister  of  wHirion  who  dSrei  to  !t?ilT  .®  Pf  Pose,  and 

attheexecutioprg^^o  18Vri2  '  ""^''^  '^  P"^"* 


%i 


'i|l 


f  ... 


^.  . 


'm 


'•^yf^lify^^'''.-''''ir-'f'"^      ^    <-~'<ii*W'  .•yvnyy  f«.!'»*%;*s?Hl^'-5'3"'"7"'*'.^7'''^"  'l''^^^''i'^y'"'f'i'*^^i'^'^^'WT^^i<-^^f-, 
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CRIMINAL  CODE  OF  CANADA. 


tt43»  cwua«««««r«w»«h. — As  soon  as  may  be  after  judgment  of 
death  has  been  executed  on  the  offender,  the  Medical  Officer  or  Sur- 
geon of  the  prison  shall  examine  the  body  of  the  offender,  and  shall 
ascertain  the  fact  of  death,  and  shall  sign  a  certificate  thereof,  in  the 
form  UUU  in  schedule  one  hereto,  (1)  and  deliver  the  same  to  the 
Sheriff.  '  ^ 

> 

2.  The  Sheriff  and  the  gaoler  of  the  prison,  and  such  Justices  and 
other  persons  present,  if  any,  as  the  Sheriff  requires  or  allo»TO,  shall 
also  sign  a  declaration  in  the  form  V7Y  in  the  said  schedule  to  the 
effect  that  ja4gment  of  death  has  been  eixecuted  on  the  offender. 
(1)  RS.C.,  c.  181,  ss.  13  and  14. 

94M»  wfe«B  «epati«a  majt  Aet. — ^The  duties  imposed  upon  the 
Sheriff,  Gaoler,  Medical  Officer  or  Surgeon  by  the  two  sections  next 
preceding,  may  be  and,  in  his  absence,  shall  be  performed  by  his 
lawftil  deputy  or  assistant,  or  other  officer  or  person  ordinarily  acting 
for  him,  or  conjointly  with  him,  or  discharging  the  duties  of  any 
such  Officer.     R.S.C.,  c.  181,  s.  15. 

•44.  !■«««•(  t*ft«ta«ui. — A  Coroner  of  a  district,  county  or  place 
to  which  the  prison  belopgs,  wherein  judgment  of  death  is  executed 
on  any  offender,  shall,  within  twenty-four  hoars  after  the  execution, 
hold  an  inquest  on  the  biody  of  the  QjBTdnder ;  and  the  Jury  at  the 
inquest  shall  inquire  into  and  ascerttun  ^he  identity  of  the  body,  and 
whether  judgment  of  death  was  duly  executed  on  the  offender  ;  and 
the  inquisition  shall  be  in  duplicate,  and  one  of  the  originals  shall  be 
delivered  to  the  Sheriff. 

2.  N^o  officer  of  the  prison  and  no  prisoner  confined  therein  shall, 
in  any  case,  be  a  Juror  on  the  inquest    E.S.C.,  c.  181,  ss.  16  and  ll 

94S.  i^ieewCiMiHsi. — The  body  of  every  offender  executed  shall 
be  buried  within  the  walls  of  the  prison  within  whic^  judgment  of 
death  is  executed  on  him,  unless  the  Lieutenant  Groveraor  in  CooncU 
orders  otherwise.    RS.C,  c.  181,  s.  18. 

tt4tt«  <tevtiaei»«e  «•  k«  sMitto  8«or««»ry  of  Bt^^iwd  cxUbUad  •* 
pria*M. — Every  certificate  and  declaration,  and  lu  duplicate  of  the 
inquest  required  by  this  Act,  shall  in  every  case  be  sent  with^H 
convenient  speed  by  the  Sheriff  to  the  Secretaiy  of  State,  or  to'such 
other  Officer  as  is,  from  time  to  time,  appointed  for  the  purpose  by  the 
Governor  in  Council;  and  printed  copies  of  such  several  instruments 
shall  aa  soon  as  possible,  be  exhibited  and  shall,  for  twenty-four  hours 
at  least,  be  kept  exhibited  on  or  near  the  principal  entrance  of  the 
prison  within  which  judgment  of  death  is  executed.  R.S.C.,  c.  181, 
s.  20. 


947«  •■■iMlMMi  Mat  «o  lavalUtoto  MwenUw*. — The  Omisslon  to 
comply  with  any  provifflon  of  the  proceeding  sections  of  this  part 
shall  not  make  the  execution  of  judgment  of  death  illegal  in  any  case 

(I)  For  Forms  UUU,  and  VVV,  see  p.  772,  poi/.    .  yev 
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in  which  auch  execution  wonlri  ^fi,^ 

c.  181,  8.  21.  ^'''^'^  otherwiije  have  been  legal.    R.S.C. 


IMS.  •tfc„p,.,,„u„^,^ 

far  as  is  hereby  ©therwise  prov'iX,*d*1?,T**  ■*!?*T-~^«'pt  »*i  «> 

not  been  pawed.     Ii.S.C.,  c.  181  s  22  abof*  proviaiona  bad 


/ 


„„.  .  "  "■:«~<'  "I  me  same  manner 

not  been  passed.     Ii.S.C.,  c.  181,  s  22 

Council  mav,  from  S^tT^  Safe^T^r^S^  ^^«^°0'  i^ 
be  observed  on  the  execution  of  Tudle'^  regulations  to 

»8  he^  from.time  to  time,  deems  eSSfo/tlf*"'  "*  "^""^^  f^4 
guarding,  against  any  abuse  in  S  exem,«n  ^""'^T'  '^  ^«"  of 
greater  solemnity  to  the  same  fn^  <sf^^°"'  ^  ^^'^  of  givinir 
prison  walls  the  ^t  that'su^rclo'n  SkTng'jir  ^^''-^  ^'^^ 

bot\|n^^?Xre„S^t-  ;^^^^^^  ta^es  of 

o^ktil-SgTe^rir^^^^^^^^^^ 


.-?"'  . 


'  ,       PART  LjXIII. 

IMPRISONMENT. 

^cted  of  any  offen'^^Tp'SuhaW^T;;,^^-^^^^^^ 

the  manoer,  if  .ny,  prescribed  by  thT  Sti^ff^  ''**'  ^  P""^'**^  i« 

such  oflTence  R.S.C^  c.  181  823  **  especially  relating  to 


•■■»■«  I»  eaacai  not  apMl 


by  bejict.  c.  32.)    B^'^'^^n*c^^^3tl^^^'?''~Ume^ded 

w|ch^.ZJ.^>,:°Sr;;ilj^-;'^  Of  „.  »*«-  for 

not  ezce«(fiiiir  fifty  dollaiTorfA  .mr^T  '  ^^^  •*  '''**'1«  to  a  penalty 
labonr^^f  rm^  norSSin"  mTuS  ^^^^^^^thoJTharJ 
c-   181,  8.  24.  ««w«aiDg  SIX  mouths,  or  to  both.    RS.q., 

-BTerjr  one  who  is  convicted  of  MSSbteX^?/'*"!  -«ti«<... 
^th  death,  committed  after  a  preS^n  J5-^  /  "^'  P.aBi»h«ble 
offence,  is  /iable  to  imprisTnirSr^rra™  "SL*" '"'^''^^^^ 
punishment  is  directed  by  any  stetuto  fnr^t  ?.'*^  **™®  <>**»«»• 
fn  which  case  the  offends  S  £  SS,le  to  tt  P^^'k'*""  o»n<».- 
•warded,  «kI  not  to  .ay  otSSr    RS.a  c  ilf?  J?T     *°'  ^'"^^^ 


k 


M%k.h^^w-^'-*:  J- .. 


^-».%  ^1. 


-Sih  "'I 


>l 


jff  'i     ^  f,  T'^^^i^%^ 
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CRIMINAL  CODE  OF  CANADA. 


9S8.  ■■■prlM»WMM««  wmmy  If  for  alMrtcr  tmrm  tkmm  that  prMCHkcd. 

— Every  one  who  is  l^ble  to  imprisonment  for  life,  or  for  any  term 
of  years,  or  other  term,  may  be  sentenced  to  imprisonment  for  any 
shorter  tenh  :  Provided,  that  no  one  shall  be  sentenced  to  any  shorter 
term  of  imprisonment  than  the  minimum  term,  if  any,  prescribed  for 
the  offence  of  which  he  is  convicted.     K.S.O.,  o.  181,  s.  26. 


-V 


954.  caM«utiv4;PimiiikMMtft.-7-When  an  offender  is  convicted 
of  more  offences  than  one,  before  the  same  Court  or  person  at  the 
same  sitting,  or  when  any  offender,  under  sentence  or  undergoing 

Sunishment  for  one  offence,  is  convicted  of  any  other  offence,  the 
ourt  or  person  passing  sentence  may,  on  the  last  conviction,  direct 
that  the  sentences  passed  upon  Hie  offender  for  his  ^veral  offenoias 
shall  take  effect  one  after  another.     RS.C,  o.  181,  s/ZY. 

05S«  iMprisMiM«ai«  ta  p«aitMiti«iT«  •*«•  -^  Every  one  who  is 
sentenced  to  imprisonment  for  life',  or  for  a  term  of  years,  not  lees 
than  |wo,  shall  be  sentenced  to  imprisoni^ent  in  the  penitentiary  for 
the  province  in  which  the  conviction  takes  place.  • 

2.  Every  one  who  is  sentenced  to  imprisonment  for  a  term  less 
than  two  years  shall,  If  no  other  place  is  expressly  mentioned,  be 
sentenced  to  imprisonment  in  the  common  gaol  of  the  district, 
county  or  place  in  which  the  .sentence  is  pronounced,  or  if  there  is 
no  common  gaol  there,  then  in  that  common  gaol  which  is  nearest 
to  such  locality,  or  in  some  lawful  prison  or  place  of  confinement, 
other  than  a  penitentiary,  in  which  the  sentence  of  imprisonment 
may  be  lawfVilly  executed. 

3.  Provided  that  where  any  one  is  sentenced  to  imprisonment  in  a 

Eenitentiary,  and  at  the  same  sittings  or  term  of  the  Court  trying 
im  is  sentenced*for  one  or  more  other  offences  to  a  term  or  terms 
of  imprisonment  lees  than  two  years  each,  he  may  be  sentenced  for 
such  shorter  terms  to  imprisonment  in  the  same  penitentiary,  sucH 
sentences  to  take  effect  f^m  the  termination  of  his  other  sentence. 

4.  Provided  f\iyther  that  any  prisoner  sentenced  for  any  term  by  any 
Military,  Naval  or  Militia  Court-Martial,  or  by  any  Military  or  Naval 
authority  under  any  Mdtiny  Act,  may  be  sentenml  to  imprisonment 
in  a  penitentiary  ;  and  if  such  pirisoQer  is  sentenced  to  a  term  less 
than  two  years,  he  may  be  sentenced  to  imprisonment  in  the  common 
gaol  of  the  district,  county  or  place  in  which  the  senterce  is  pro- 
nounced, or  in  such  other  prison  or  place  of  confinement  as  is 
provided  by  subsection  two  of  this  section  with  respect  to  persons 
sentenced  thereunder. 

6.  Imprisonment  in  a  penitentiary,  in  the  Central  Prison  for  the 
province  of  Ontario,^  in  the  Andrew  Mercer  Ontario  Beformatoiy  for 
femidee,  and  in  any  idformatory  prison  for  females  in  the  province 
of  Quebec,  shall  l>e  with  hard  labour,  whether  so  directed  in  the 
sentence  or  not. 

6.  Imprisonment  in  a  common  gaol,  or  a  public  prison,  other  than 
those  last  mentioned,  shall  be  with  or  witnout  hard  labour,  in  the 
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W- 

"■"'X^'i 

r- 


such 


WHIPPING. 


W»     >  J»v 


765 


disoretiun  of  the  Court  or  nnra/^n  »x„"  • 

convicted  oa  indigent!  0^^?^."^  ''°'*"'''  ^^the  offonder^-^^^ 
LV,  or  before  a  Jud^e  of  the  sLlJ    P^'^-^n"  of  Parte  LIV.^T^ 
Territories,  and  in  otlTer'cal'  tT^^ttt  fl  ""'^^.f^' 
labour  18  part  of  the  punishmont  for  til  ««•         '*i*°"'"'  '^  '^*'''' 
^offenderisconvicted.-andifsuch  imnri    ^    "T-"  ''^  ^'^''''^  8«civ 
labour,  the  sentence  ;ha*l«,  direct.  "°P'^'«^°'"«°t  i«  ^  be  with  hanl  _ 

unU5rhS;rSE;S^?nX^^^  of  anvJaentence,  .hall,       ' 

day  of  paesing  Buch  senteice  but  no?im'  ^T^^y.^"  '*°^.^«>'°  *»>« 
is  out  on  baillhall  be  SoKs  miZ  thP^^H'^  '^"^  ^""^i^* 
to  which  he  is  sentenced.  ^  '''^  *^™  «^  imprisonment 

the  provisions  of  the^KS  ^E^^  ^T"'  '^'*"  be'^su'Sect  to 
prison,  and  to  all  rufeeTd  «SSf  «^rfi^,P'°'*"°"»'7.iol  or 
thereto.    B.S.C.,  0.  181,  8  28713  y.%%^^^3'ly  '^^^_  with  respect 

vow*  Inkprlaanai«B|  in  B«r«rMatavi  Tl>     n       "T' 

fore  whom  anv  offender  whose  ai^flTt  tTiT  ^  i.'^''-  ***'  P^won  be- 
in  the  opinion  of  the  K^ourtexc^etx^n  ™^  ""^^  *"*'^^  °ot, 
her  summarily  or  other^Be  of^v  ofF^    years,  is  convicted,  whet!       ^ 

ment,  may  seftence  suSfendSo  fmnH^^'^'"''!^  "  *^  ^'^P'-i«>n- 
atory  pri^n  in  the  pro^nce  Tn  whTcHr'""''"  ■ '"  *°^  '^^^r'n- 
subject  to  the  provimLs  o{LrZtr^,Tr  '^9^'''^^^^^  place, 

reformatep..;^andsuchi°4*a;f^'eSTaSTlP^^^^^^  "^ 

case,  for  the  imprisonment  m  the  nfin,w-„        substituted,  in  such 

finement  by  which  the  Sn3er  3d  othS-^'h^*^''-^^  **^^«"- 
any  Act  orkw  relating  Kret^^tid  J  Zt'* Z'^"''^*^^^  ""^«^ 
sentence  be  less  than  two  vow?  or  mo~  ft^'  5  *  ""  "''  case  shall  the 
in  such  reformatory  pS     a»d^n T™     *"  ^^e  years' condnement 

imprisonment  isX^elCk^J^be  mo  "^h'^fi^^^^^  '^'  ^'"^  °^ 
imprisonment  shaH  be  Z  Sl^nlLSy         ^^'  ^^"'  *^«°  ^'^^^^ 


P  A  R  T     L  X  I  V  . 
WHIPPING. 
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!       '  ^^T,X^^fUl{(f  'a>  _^.  *^  ^'  _      ^  ,    • 


a^      ^ 


^.766  ORlwflNAL  OODK  O^  CANADA. 

."  ever  praoticabid,  every  whipping  stiair  take  pla6e  not  leas  th&n  t«n 
days  Mfore  the  expiratiop  of  any  t^rm  or  impfiaonment-  to  which 
.  the  offender  is  ientenoea  for  the  offence.  *  ^ 

2.  Wbif^ng  shall  not  be  inflicted  on  any  female.     R.S.C.,  c  181, 
8.30.  *  • 


{ 


^ 


PART 


XLV. 

k 


SUHETIES  FOB  JtEEPIljrG  THE  PEACE,  AND  :fINBS. 

958.  rmwmmmm  e— via— 4  wmr  ■••■•«  •»*  k*«Md  wvot  tok««»tM 

y^,,._(^a  <m«fM{ed  6w  56  Ftcf.,  c  32.)  Every  Court  of  criminal 
jurisdiction  and  every  Migrate  under  Fart  Lv.  before  whom  aiyr 
person  shall  be  convicted  of  an  offence  and  shall  not  be"  sentenced  ^b-- 
-death,  shall  have  pojwer  in  addition  to  atqr  sentence  imposed  .upon 
5uch  person,  to  require  him  forthwith  to  ent^r  into  his  own  Recogni- 
zances, or  to  give  security  to  k*p  the  peace,  and  be  df  good  behaviour 
for  ahy  term  not  exceeiding  two  years,  l^nd  that  such  person  in 
default  shall  be  imprisoned  for  not  more  than  one  j^ear  after  the  ^ 
expiry,  of  his  impfisonment  under  his  sentence,  pr  until  such  recogni- 
zances are  sooner,  entertkljntd  or  such  security^  sooner  given,  and  any 
person  convicted  of  an  indictable  offeAce  punishable  with  imprison- 
ment for  five  years  or  lees  may  he  fined  m  addition  to  or  in  |i^u  of 
any  punishment  otherwise  autnorized  ;  in  which  case  the  sentence 
may  direct  that  in  default  of  payment  of  his  fine  tiie  person  so 
convicted  shall  be  imprisoned  until  such  fine  is  paid  or  for  a  period 
not  exceeding  five  years  to  comcbence  at  the  end  oftBe  term  of 
imprisonment  awarded  by  the  sentence  or  forthwith  as  the  case  may 
require.     R.S.C.,  c.,181,  s.  31.  ^  .  " 


9S1I.  —  B^MiMTiTT  ••  kMv  <^  ftmM.r—(A»  Ajnmded  hy  56  Vict; 
c.  32.)  Whenever  any  person  is  charged  before  a  Justice  with  an 

. .  offence  triable  under  Part  LVlII  whiich,  in  the  opinion  of  such  Justice, 
is  directly  against  the  peace,  ai|d  the  Justice  after  hearing  the  case  is 
satisfied  of  uie  guilt  of  the  accased,'and  that  tbe  offence  warcommit- 

o«-  ted  under  circumstances  wUoh  render  it  probable  that  th@  person 
convict^  will  be  again  guilty  of  the  same  or  some  other  offence  against 
the  peace  unless  he  is  bound  oyet  to  good  behaviour,  such  Justice 
may,  in  addition  to",  or  in  lieu  of,  any  other  sentence  which  may  be 
imposed  upon  the  accused,  require  him  forthwith  to  enter  into  his  own 
recognizances,  or  to  give  security  to  keep,  the  peace  and  be  ofgood 
vj^havioar  for  any  term  not  exoeecUng  twelve  montha 

'  S.  Upap  oomj^bint  by  or  on  bdiajf  of  any  person  thai,  on  account 
of  ttpmkta  sMde  by  aboie  other  pezaon  or  on  any  othar  aoeonnt,  he, 
the  comfiaiBMifc,  ia  aftaid  that  wudi  other  penon  will  do  Mm,  his 
wi£»  or  ehild  aoae  perianal  injnry,  or  wifl  faofh  or  set  fire  to  bis' 
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fea™.  reqniM  auoh  other  iSnTentr  i^T^""'*'"  ^^""'^^  f^^  hi« 
or  to  give  security,  to  keepThe  u^  U^*?' '';!.°T"  ~«>gni»nce8, 
for  a  term  not  exclLMling  twdve  S'«  '^  ^^  ?^  behaviour,' 

3-  Tb$  provisions  of  Part  LVrUahoii        ■  . 

anS^defendant  and  witnL^™  fc,^.^«".  *»d  the  oon^piainant. 

examined,  and  the  complainant  imdnir     .^^^'^^^^f^.  ««<! 
.  corta  as  in  the  ce  of  an^Xr cQ^^pj^^f  *^«"V  ^^^  Bubject  to 
^     4.  If  any  person  so  required  jk^entfir  iy,«  u- 

or  give  security  as  aforeJaid  ^t a^  or  1^  ''I'  "^"^  reoogniiances  ^ 
>^«jer  other  /ustice  m^onler  hTtn  j!^"^"^'*"  '"^  ^'^  ^<''  *>•*  sa^e 

n«^oe^g  twelve  m  Jths     '  *^  hnpr.Honed  for  ahy/term     ^ 

^_^  5.  T^e  forms  WWW  IXX  anH  vw 

additions  as  the  circumstances  ma%' re^iniri  "^^^  l''''^  variations  and  < 
ingsunder  this  section.  (1)       "'''^/^^""•e,  may  btruaed  in  proceed-  . 


When  ver  a^ilTTeSS  whoXsrerre'cT'T.*^--'*  *•-  »— 
nizanc^  with  sureties  to  keerthe  SarSV""  '."*"'  '"*«  '^  ^«^«g- 
bas  on  account  of  his  defaJttherdn^w  ^.  ?^  «?«d  behaviour 
weeks,  tbe  Sheriff,  Gaoler  or  WarSn'sHS  "?P"«««^  for  two 
the  facta  to  a  Jodie  of  a  Sun«l^«rA^  h  ^^^  "*'*'<^.  i°  writinir  of 
Court  of  \the  coSJror  ffit  i?S?'f  !^t:'^"*^««««*h«  Co^ty 

^8Jua^^admthecC6f  St^aSdoSS  ^'  ?''  P"««°  i« 

-  Sessions  of  the  Peace  for  the  dStS  ^  in^^^^f  ^"4g«  of  the 

.  nes  to  a  StiMndiaiy  Mag^trawIanH^f  k  %^*^^^ 

my  order  th^S^XrcTw^^^^  '^"''^  ^"^  M«gi«trate 

til*,  upon  iwtice  to  Secl^lZTt'^!!^^P''^*^^^m^'>nt 

such  otW  ortler  aa  he  «««i  sr*^       ^-    ^'^  otbprwise,  or-  mar  make 

Hum  in  whicKhey  aArb2CKnH"^H'^r^^uK«f  ^'^^^^^ 
-uchperson^may L  bd«^''»^s:^"^"?8?:'^^*^^^^^^^^ 


*.\ 


.•«l. 
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is  aenteooed  to^SiS^Sw^^L*^^  mdi^table  offence  for  which  he 
y«uoSS  2  Sr«.SI  ani*nflonm«nt  for  a  term  exceeding  five 

0)^r  forms  WwWJ^^^yy,Y.  see  :^^;^^^:;;7^.-f'°"^^ 
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fund,  such  office  or  employment  shall  forthwith  become  vacant^  and 
such  pension  or  superannuation  allowance  or  emolument  shall  forth- 
with determine  and  cease  to  be  payable,  unless  such  person  receives 
a  free  pardon  from  Her  Majesty,  within  two  months  after  such 
conviction,  or  before  the  filling  up  of  such  office  or  employment,  if 
given  at  a  later  perk>d  ;  and  such  person  shall  become,  and  (until  he 
suffers  the  punishment  to  which  he  is  sentenced,  or  such  bther 
punishment  as  by  competent  authority  is  substituted  for  the  same,  or 
receives  a  free  pardon  from  Her  Majesty)  shall  continue  thenceforth 
incapable  of  holding  any  office  under  the  Crown,  or  other  p^b^c 
employment,  or  of  being  elected,  or  sitting,  or  voting,  as  a  meficL)>br 
of  either  House  of  Parliament,  or  of  exercising  atby  right  of  suC^Mfe 
or  other  parliamentary  or  municipal  franchise.  33-34  V.  (U.-  K- J 
c.  23,  8,  2. 

2.  The  setting  aside  of  a  conviction  by  competent  authority  shall 
remove  the  disability  herein  imposed. 


PART    LXVII. 


PUNISHMENTS  ABOLISHED. 

062*  ontiAwiT* — Outlawry  in  criminal  cases  is  abolished. 

See  comments  on  this  subject  at  p.  610  anU,  and  also  the  remarks,— there 
set  out, — of  the  Royal  Commissioners.  And  see  also  the  Extradition  Act  at  the 
end  of  Extra  Appendix,  ij^il. 

068.  soutary  coHaMCMMit.-Piu«r7. — ^The  punislmient  of  solitary 
confiaeipent  or  of  the  pillory  shall  not  be  awarded  by  any  Court. 
R.S.C.,  0.  1§1,  s.  34.  ^  - 

964.  i»«««M«.— There  shall  be  d»  forfeiture  of  any  chattels, 
which  have  moved  to  or  caused  the  death  of  any  human  being,  in 
respect  of  such  death.    B.S.C.,  c.  181,  s.  35. 

Under  the  old  common  law  of  England  a  deodand  was  any  personal  chattel, 
— such  as  a  cart,  a  horse,  a  wheel,  a  sword,  tic, — which  was  the  immediate 
cause  of  the  death  of  any  human  being ;  and  all  the  owner's  property  in  ■■  the 
unhappy  instrununl,"  as  Hawkini  terms  it,  was  forfeited  to  the  Grown  to  be 
applied  to  pious  uses  by  the  High  Almoner.  (1)  B^  the  laws  of  the  ancient 
Saxons,  "  If  one  in  hewing  a  tree  happened  to  kill  a  man,  the  relations  were 
entitled  to  the  tree,  provided  they  took  it  within  30  days.  This  was  in  the 
nature  and  might  perhaps  be  the  origin  of  deodanda."  {i)  A  deodand  was  not 
a  forfeiture  fer  felony  or  treason ;  but  was  allowed  only  where  the  killing  was 
by  misadventure,  or  accidental,  not  felonious.  (3) 

•69.  MUidmUr. — ^From  and  after  the  passing  of  this  Act  no  con- 
fession verdict,  inquest,  conviction  or  judgment  of  or  for  any  treason 

(1)  i  Hawk,  P.  U.  88.  3,  tf,  p.  74  :  I^^BI.  Com.  3U0. 

(2)  1  Reeves  Hist.  Eng.  Law,  3  Ed.  17. 

13)  R.  V.  Polwart,  1  Gale  &  D.  21  i ;  1  Q.  B.  818. 
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or  indictable  Offence  or  fefo  de  ^p  «h„ii 

ruption  of  blood,  or  any  forfeitnL  ^  "^""^  ''"^  attainder  or  cor- 
"«  in  this  section  shalf  affect  a„"  iSl^'""' '  f">'^^^  that  noTh- 
person  by  virtue  of  his  sentence  or  anv  W^  '"P^^^^  «"  anj 
which  special  provision  is  made  V  anTA^^i*".'^  ''^  relation  to 
Canada.    33-34  V.  ,U.K,  c  23  ««  1  0  and  5  *^'  Parliament  of 
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PARDONS. 


~^„: 


SrerfaraHefe-^^^^ 

or  otherwise,  and  grantsCsS  offenlr  w?«  P"?'"''*'''"  ^'"^  death 
pardon,  by  warrant  under  the  Itoval  s?^  1  *  f***  ^'  *  conditional 
one  of  the  principal  Secretaries  of  SfT  ™^""^1»  Co«nte™igned  by 
hand  and  seal-at-inns  of  the  Wn^r  Genii  ^H^^^^^  "°d«^  «>« 
offender  out  of  custody,  in  caTof I  frL  1  ''  *•**  ^«charge  of  such 
of  the  condition  in  the  ^e^a  conSlfif '?^°''!,"*^*^«P«^«rmanS 
eject  of  a  panion  of  mi^  offender  nnH  *  .P*^?"^""'  «^»"  l»»ve  the 
offence  for  Vhich  such  plrdofhas  [Ct '  ^^^^  ««»!'  *«  to  the 

nor  any  discharge  in^onsequenorth^e^f^' ''"^ 
pardon,  nor  the  WrformanS  of  thTonn^v    '.?*'''  *"y  conditiona 

r*ySS^it«"»»  prevent t^tSte^r«  n '"?"/'  ^"  ''"^  «^  *»>« 
the  oflferider  fifght  otherwise  iTlawfX^if  P'^^rneat  to  which 
conviction  for  aSy  offence  XrthrnfK**^?!'  **°  *  subsequent 
««nted.    RS.C.,  0.181,^38  Lid  39       *  ^"^  ''^'''^  *^«  ?»«''>"  ^ 


m 


49 


nf      *<^  a^itr    III  iflrtii  iiiifi'  I  iiiitiii  'ii  ft  fiiwran  I  irn  'iiMla  i»Mri  'nr  r  i 


1 


>\ 


i 


110 


CRIMINAL  CODE  OF  CANADA. 


Offence  to  imprisonment  in  the  penitentiary  for  life,  or  for  an^  term 
of  veare  not  less  than  two  years,  or  to  imprisonment  m  any  gaol  or 
other  place  of  continement  for  any  period  less  than  two  years^it" 
or  wiftout  hard  labour ;  and  an  instrument  under  the  hand  and  seal- 
at-arms  of  the  Governor-General,  declaring  such   «om™'\taV°^r 
sentence,  or  a  letter  or  other  instrument  under  the  hand  oj  the 
SecretaiT  of  State  or  of  the  Under  Secretary  of  State,  shall  be  sufficient 
authority  to  any  Judge  or  Justice,  having  jurisdiction  m  such  case 
or  to  any  Sheriff  or  Officer  to  whom  such  letter  or  instrument  is 
addressed,  to  give  effect  to  Sfach  commutation,  and  to  do  all  such 
things  and  t6  make  such  orders,  and  to  give  such  directions,  as  are 
requisite  for  the  change  of  custody  of  such  convict,  and  for  his  conduct 
to  and  delivery  at  such  gaol  or  place  of  confinement  or  penitentiary, 
and  his  detention  therein,  according  tothe  terms  on  which  his  sentence 
has  been  commuted.    B.S.C.,  c.  181,  s.  40. ' 

i<i  to  the  nowers  of  the  Lieutenant  Governors  of  the  provinces  lo  commute 

aui^rmuZtS?y'  for  ofl-euces  «.g-n8t proviucial laws  the Qu^^^^^^^^^ 

before  the  Sunreme  Court  of  Canada,  in  acaseinvolvmg  the  legahty  or  »f  e«a"iy 

nfftTontario  statute  -51  Vic.  c  5.-which  declares  that,  in  matters  within  the 

SS?n  of  he  fesla  ure^^^  Ontario,  all  powers,  etc..  which  were  vested  in 

or  exerdseab  le  b?  the  Governors  or  Lieutenant-Governors  of  the  several  provinces 

before  cSeration.  shall  he  vested  in  and  exerciseable  by  the  Lieutenan - 

Serao^of  the  province  of  Ontario.    In  the  Chancery  Division  of  the  High 

X      Court  of  Just^e  of  Ontario,  and  in  the  Court  of  Appeal  of  that  province  it  has 

\    been  declared  ?hat  tha  Act  is  valid,  and  that  the  power  of  commuting  and  rem.t- 

i\  54  senSs  for  offences  against  the  laws  of  the  province  or  offences  over  wh  ch 

\h?  legislative  authority  of  the  province  extends,  which  power  is,  by  the 

lerms  of  the  Act.  included  in  the  powers  above  mentioned,  does  not  affect 

Sfences  agatasV?he  criminal  laws  which  are  the  subject  of  Po«?''?'°"  .»«f ;«  »^7: 

b"  t^refersonly  to  offenceswilhin  the  Jurisdiction  of  the  provincial  legislature.  (!> 

9418.  Vi>d«rKoln«  .•>!«••«•  •«-tviU«t  to  *  •^•■•— ^,^®°,  ""^ 
offend^  has  been  convicted  of  an  offence  not  punwhable  with  death, 
and  hM  endured  the  punishment  to  which  subh  offender  was  adjudg- 
ed -or  if  such  offenc^  is  punishable  with  death  and  the  sentence  has 
t  commuled,  then  if  such  offender  has  e^ared  the  punishment 
to  which  his  sentence  was  commuted,  the  punishment  so  endured 
shall  as  to  the  offence  whereof  the  offender  was  so  convicted,  have 
the  like  effect  and  consequences  as  a  pardon  under  the  great  seal ; 
but  nothing  herein  conUuned,  nor  the  enduring  of  such  punishment, 
shall  prevent  or  mitigate  any  punishment  to  which  the  offender 
might  otherwise  be  lawfiilly  sentenced,  on  a  subsequent  conviction 
for  any  other  offence.  R.S.C.,  c.  181,  s.  41. 

OAO  ««u.iviMj««B^«t.— When  any  person' convicted  of  any 
offenJrhaTpaid  th;  sum  adjudged  to  be  paicf,  together  wUhcosts  rf 
anv  under  such  conviction  or  Bas  received  a  remiwion  thereof  f.»m 
the  Crown,  or  has  suffered  the  imprisonment  awarded  for  non-pay- 
ment  OiW.  or  the  imprisonment  awarded  in  Ae  fi«t,  instance 
•^r  has  been  discharged  from  his  conviction  by  the  Justice  of  the 
Petu^inny  case  in  which  such  Justice  of  the  freace  may  discharge 


(I)  Atty.  Gen.  for  Can.  v.  Atty  Gen,  of  Ont.,  20  Ont.  Rep.  222: 
App.  Gas.  31. ■ ^^ 


19  Ontario 


.-v&'^AiwW. 


It*         *  ^ ,' 


manner  nraTroVaffecTH«r**»r'^*^^^'"«  '"  th's   part  sh«li  !„ 
BS.C.,c  18l,sJ.^^'^«'-^'*J««ty's  Royal  PrSgaiWoVueZ 

W#I«  CoatiitionMl  rein 

2.  The  Court  mav  if  u  Vk-  i 
Wthecosl,  ofthSpi^el"    Ji'"'*"  ""'"'O  offender  ,hall 

-  peHM .., ,,  iTr-r.Tr£:?['trcr  iff 

978.  CamtUlona  of  BelM..      TK„    r. 

release  of  an  offender  nnd^  't hi         F**"''*'    *^f«re    directing  thk 
satisfied  that  the  offender  or  hi   sure^Vr^^^^f  section,  sTfll  *J: 
regular  occupation  in  the  count v  .?  ^,   *^  .*  fixed  place  of  ab(3e  o? 
or  in  which  the  offender  i^'rikXl^rJ""-^'^'^^  ^^e  Court  acts 
for  the  observance  of  the  conS^u,*"  52  V    c"3!  '""l  ^''"^  ^^^^ 

power  to  deal  with  such  oSnder  iJ^T^^IlTT.'.-^^*  Court  havinir 
any  Ju8«ce  of  the  Peace  is  Se3  hX?  ""^  ^'^  ""«*"»'  offend  o? 
offender  hasfailed  to  observe  an  v^ffk^  information  on  oath  that  thT 
each  Court  or  Justice  orrheXaSTa?-'"'^°'''*"«4nW^^^ 
apprehension.  "^  '^^^  ^^ay  issue  a  warrant  f^  S 

np^tgStV^Sr  ffienrCorrtT  ?"^^  — *.  «hall,  if 
hun  be  brought  before  the  jUi^  i2,?„  ^'''^"^  P*'^^'^  *«  senten(^ 
8»me  other  /ustioe  in  and  for  the  ^,^1  *  ^•f"'?^  ^«rr^nt  or  before 

K2'""".^*'f  remind  Wm\yw:rS3^tt.^'^^'^°'  "^  «°<S 
he  was  required  by  his  recognizaaTe  to  ^n«»^  f^'  '"^  ^•°»«  «*  which 
the  sitting  of  a  CourtAavini  PoWto  rffi^  •I°lL^"'^^«°t,  or  until 
or  admit  him  to  bail  f  with  »  «„«  •    .      ^*h  his  original  offend 
appearing  for  judgSenJ.'"*''  *  '"®«'«°*  ««"ty)  condiK  orh7i 


■'■>  •■>-*'*At!iSjd&&}"*-»'^^*'^i^ 
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him  acts,  or  for  the  county  or  place  where  he  ia  bound  to  appear  for 
judgment ;  and  the  warrant  of  remand  shall  order  that  he  be  brought 
before  the  Court  before  which  he  was  bound  to  appear  for  judgment, 
or  to  answer  aa  to  his  conduct  since  his  release.  62  V.,  c,  44,  s.  3. 

074>  iBt«rpre«ation. — In  the  three  next  preceding  sections  the 
expression  "  Court "  means  and  includes  any  Superior  Court  of 
criminal  jurisdiction,  any  "Judge  "  or  Court  within  the  meaning  of 
Part  LV.,  and  any  "  Magistrate  "  within  the  meaning  of  Part  LVI. 
of  this  Act.    52  v.,  c.  44,  s.  1. 


FORMS  UNDER  TITLE  VIII. 

FROM   SCHEDULB    ONE. 

VVV.—(SecHon942.)^ 

CERTIFICATE  OF  EXECUTION  OF  JUDOJIIENT  OF  DEATH. 

I,  A.  B.,  surgeon  (or  aa  the  case  may  be)  of  the  (describe  the  prison), 
hereby  certify  that  I,  this  day,  examined  the  body  of  C.  D.,  on  whom 
judgment  of  death  was  this  day  executed  in  the  sud  prison  ;  and 
that  on  such  examination  I  found  that  the  said  C.  D.  was  dead. 


(Signed),         A.  B. 


Dated  this        day  of        ,  in  the  year 


W 
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who  says 

threaten 
to  say  :  ( 
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ill-will,  bu 
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VVV.— (/Secrton  942.) 

DECLARATION  OF  SHERIFF  AND  OTHERS. 

We,  the  undersigned,  hereby  declare  that  judgment  of  death  was 
this  day  executed  on  C.  D,,  in  the  (Describe  the  prison)  in  our 
presence. 

Dated  this       day  of  ,  in  the  year 

E.  F.,  Sheriff  of • 

L.  M.,  Justice  of  the  Peace  for 

G.  H.,  Gaoler  of 

&o.,  he. 


Be  it  ren 
in  the  year 
of 

personally  c 
Peace  for  th 
themselves  t 
that  is  to  sai 
«nd  N.  O.  tt 
Canada,  to  b 
tenements  re 
heirs  and  su 
•ndorsed  (or 
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WWW -^Section  m.)  ^   ^^^ 

„  Canada,  ^  ** 

Province  of  f 

County  of  '  t 

who  says  that*A.  B.,  of  '  *"  *^®  ^®**'  '  *^'^ 

*u  day  of  '"  ^H  ^^^^  county,  dM  on  thA 


^^^^— (Section  959. 


) 


FORM  OF  REOOONIZANCE^KOR  THE  SESSIONS. 
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Canada, 
Province  of 
County  of 

Be  it  remembered  that  on  the  a 

in  the  year  A  B  of  *^  *'^ 

MdN.O.tfiesumof  ^^k  .r .     '!"»d  the  said  ftvjg' 

Canada,  to  be  made  and  levied  J  ♦Tf •  '     ^  *°<*  '*^f»I  monev  of 
tenemental  ««pectivety,  to  thj  1  n?  n*^?/?**  ''^"^^  »a^d^  a^ 
hen-8  and  euc'^rer'if  he   thTs^^  "  ^'^fl^^  *^*»  Q"^ 
•ndorsed  (er  Jierenndw  written)  ^-  ^'  *"*  '^  **»«  condition 
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Taken  and  acknowledged  the  day  and  year  first  above  mentioned 
*t  before  us. 

•  J-  s., 

J.  T., 

J.  F.'s,  (Name  of  cotmii/.) 

The  condition  of  the  within  (or  above)  written  recognisance  is 
each  that  if  the  within  bound  A.  fi.  (of,  &c.),  *  appears  at  the  next 
Court  of  General  Sessions  of  the  Peace,  (or  other  Court  discharging 
thefuitctioM  of  the  Court  of  General  Sessions),  to  be  holden  in  and  for 
the  said  county  of  ,  to  do  and  reodve  what  is  then  i^nd 

tbsre  enjoined  him  hv  the  Court,  and  in  the  meantime  *  keeps  the 
peace  and  is  of  cood  behaviour  towards  Her 'Majesty  and  her  liege 
people,  and  speuMljrlMnrds  CI  D.  (of,  &o.)  for  the  term  of 
now  next  ensuing,  then  the  md  xaoegoiawoe  toJbe  void,  otherwise 
to  stand  in  full  force  and  virtue. 


The  words  between  the  asterisks  "to  be  used  only  where  the  principal  is 
required  to  appear  at  the  sessions  of  such  other  Court. 


YYY.— (Section  959.)  ,- 

FORM  OF  COMMITMENT  IN   DEFAULT  OF  SURETISS. 


:! 


Canada 
Province  of 
County  of 

To  all  or  any  of  the  other  Peace  Officers  in  the  county  of  , 

and  to  the  keeper  of  the  common  gaol  of  the  said  county,  at 

,  in  the  said  county. 

Whereas  on  the  day  of  (instant),  complaint 

on  oath  was  made  before  the  undersigned  (or  J.  L.,  Esquire,  a  Justice 

of  the  Peace  in  and  for  the  said  county  of  ,  by  C.  D.,  of 

,  in  the  said  county,  (UUtovrer),  that  A.  B.,  of  (&c.), 

on  the  ,  day  of  ,  at  aforesaid, 

did  threaten  (d)c.,foU<w  to  the  en4  of  complaint,  as  inform  above,  in 

the  past  tense,  then)  :  And  whereaii  the  said  A.  B.  was  this  day 

brought  and  appeared  before  me,  the  said  Justice  (or  J.  L.,  Esquire, 

a  Justice  of  the  Peace  in  and  for  the  said  county  of  ),  to 

an^er  unto  the  said  complunt ;  and,  having  been  required  by  me  to 

«nter  into  his  own  recognusahoe  in  the  sum  of  ,  with  two 

sufficient  sureties  in  the  sum  of  each,  *  as  well  for  his 

appearance  at  the  next  Cteneral  Sessions  of  the  Peace  (or  other  Court 

dueharging  tfie  functions  of  the  Court  of  General  Sessiont,  or  as  the 

c<u»  mau  be),  to  be  held  in  and  for  the  said  ooant^  of  , 

to  do  what  shall  be  then  and  there  enjoined  him  by  the  Court,  as  also 

in  the  meantamo  *  to  keep  the  Peace  and  be  of  good  behaviour 

towards  Her  Mqesty  and  her  liege  people,  and  especially  towards 


-/ 


fiX^.  .tf-,' 


■>< 

* 

W.' 

•1 

"1 

>»S" 


^     Vn-^-'^ffi-.  '^>-^. 


FORMS  UNDER  yiTLE  VIII. 


»i».) 


5  i75 

the  said  0.  D.,  has  refused    un^         i 
neglecte,  to  find  such  surges    Vet!  t'^^^lu*"^  «""  ^f"«««  and 
to  the  (common  gaol)  at  „V     '"ll^'™  safely  to  convey 

h.m  to  the  keeper  thereof,  together  M^^^'"''^  ^''^^^  ^^  d«'iver 
hereby  cpn^na  you,  the  said  keenerTf  th«  '•/!^*'''P*  =  ^"^  I  do 
S^^«  «>«  «»id  A.  B.  into-your  cuKv  in  ..r'^-i'r '"^^  «*«')'  ^ 
there  to  imprison  him  until -the  S^n*n®  ^^'^  (common  goil), 
Pe»ce  Car  tU.neait  ^er«  or  ,X'^,^,[J'^' general  Sessions  of  the 
fuf^tiori,  of  the  Court  of  General  sLl^L"^  ^^"'"f  <^<'f^rgma  the 
anlees  he,  in  the  meantime,  S  sufflS  "'  ^-'^^  ''^^  ^ btu 
appearance  at  the  said  Session  ^rJl!  '"•■«"««  «8  well  for  hs 
keep  the  P5«»ce  as  aforesaid      "^  (or  Court)  as  in  the  meantime  to 

.^^«»«'»dei*"my  hand  and  seaK  this  i        . 

m  the  year  ^t  •  ^^y  of 

'  '  '"  the  county  aforesaid.       ' 

«  J-S.,     [seal.] 

The  words  between  the  astflriQir<.  ••  .^  •  . 

80  conditioned.  ''''^"^"^     '«  ^«  "«eJ  when  the  recognizance  is  to  he 
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CRIMINAL  CODE  OF  CANADA. 


TITLE  IX. 


■f 


^'.A 


ACTIONS  AGAINST  PERSONS  ADMINISTERING  THE 
CRIMINAL  LAW. 

tt79«  lime  Mid  pi»e«  for  Mvtion. — Every  action  and  prosecution 
against  any  person  ior  anything  purporting  to  be  done  in  pursuance 
of  any  Act  of  the  Parliament  of  Canada  relating  to  criminal  law, 
shiHl,  unless  otherwise  provided,  be  laid  and  tried  in  the  district, 
county  or  other  judicial  division,  where  the  act  was  committed,  and 
not  elsewhere,  and  shall  not  be  commenced  except  within  six  months 
next  after  the  act  committed.  ,  R.S.C.,  c.  186,  s.  1. 

070.  Notice  of  Acuon. — Notice  in  writing  of  such  action  and  of 
the  cause  thereof,  shall  be  given  to  the  defendant  one  month  at 
least  before  the  commencement  of  the  action.     R.S.C.,  c.  185,  s.  2. 

©TT.  Mierense. — In  any  such  action  the  defendant  may  pl^ad  the 
general  issue,  and  give  the  provisions  of  thiij  title  and  the.  special 
matter  in  evidence  at  any  trial  had  thereupon. .  R.S.C.,  c.  185,  s.  3. 

.  .    97S.  Tender  or  paymeat  ia  Court.— No    plaintiff  shall    recover 
i|k  any  such  action  if  tender  of^suflBcient  amends  is  made  before  such 
adtion  brought,  or  if  a  sufficient  sum  of  money  is  paid  into  Court  by 
or  on  behalf  of  the  defendant  after  such  action   broucht.     RSC 
c.  185,8.  4.  V  *  '  ■" 

979.  Coats. — If  such  action  is  commenced  afl»r  the  time  hereby 
limited  for  bringing  the  same,  or  is  brought  or  the  venue  laid  in  any 
other  place  than  as  aforesaid,  a  verdict  shall  be  found  or  judgment 
shall  be  given  for  the  defendant;  and  thereupon  or  if  the  plaintiff 
becomes  nonsuit,  or  discontinues  any  such  action  after  issue  joined, 
or  if  upon  demurrer  or  otherwise  judgment  is  given  against  the 

Elaintiff,  the  defendant  shall,  in  the  discretion  of  the  Court,  recover 
is  flill  eosta  as  between  solicitor  and  client,  and  shall  have  the  like 
remedy  for  the  same  as  any  defendant  has  by  law  in  other  cases  ; 
and  although  a  verdict  or  judgment  is  given  for  the  plaintiff  in  any 
such  action,  such  plainlaff  shall  not  have  costs  against  the  defendant, 
unless  the  Judge,  before  whom  the  trial  is  had,  oertafies  his  approval 
of  the  action.    R.S.C..  c.  185,  s.  5. 

080«  otker  raaiedtce  sAved. — Nothing  herein  shall  prevent  the 
effect  of  any  Act  in  force  in  any  province  of  Canada,  for  the  protec- 
tion of  Justices  of  the  Peace  or  other  officers  from  vexatious  actions 
for  things  purporting  to  be  done  in  the  t>erformance  of  their  duty. 
RS.C,  c.  185,  s,  6.  ^ 
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TITLE  X. 


REPEAL,  &c. 

in  Bchedule  two  to  thrS;i;iS7S'ai,1^nft  "'^^K'^^^  described 
for  the  coming  into  force  of  th'isTt  i"""'"  *?«, ''"^e  appointed 
stated  m  the  aaid  Bchednle.  ^'  ^  ^P^*'*^  to  the  extent 

Act  comes  into  force,  in  relation  to  anvoffln''  '^"^  "P0«  which  Zk 
ted.  The  proceedings  in  resoect  of  nZ  ""^  whensoever  commit- 
fore  the  eafd  date  otferwise  than^fnH  ^  prosecution  commenced  be- 
Act  shall,  ap  tothe  tIZS ctrn^C^foll/ru"^'^  Convictions 
this  Act  had  not  been  passed  a^H«<;  ^  ^^"'^'  ^®  continued  as  if 
subject  to  all  the  provFsrs';,?;his  Ac'  r^r'"^'  '^^  *"«'  «''«'»»>« 
as  the  same  are  appUcable  thereti     Thli^l^  procedure  so  far 

any  prosecutions  commenced  Sfore  the  £H'!'^'°^i''  "^^^  «f 

.  maiy  Convictions  Act,  shall  be  oonHn-''^     ^'  ^^  ^''  ***®  ^"™- 

Act  had  not  been  T^^''TA^a:Z7by  itvi^'^Pt  T  "  ''  ''^ 

sohedufe  onr^This  A?t';'S*ro"luH'!h-r^'^'   V^^  ^^'^'   in 
eitect.  shall  be  deemed  g^^Z^Z'sX^UuS:^''  *"  ''''  '^"^ 

»88.  Ap|>Ue«Uo«  of  A«*  ««  w   w  T  «ii* 

H.BPifj^e.,  — The  provisions  of  this  Aot^J^^V^**^!^  *•  •«*«* 
in  the  North-Weet  Writories  and  the list^?  «f*V°^  ""«  '°  «>^«« 
m  90  far  as  they  B^re  inconsistent  with  thl^^  •  •  ^^r*'"  «^««Pt 
thereto.  ''^  A«eira^m  ^c^  and  the  amendments 

2.  Nothing  in  this  Act  shall  affect  anv  of  ih^  u 
Goverilment  of  Her  Majesty's  Land  or  K/p^^^^  ^^«°«  *«  the 

3   Nothing  herein  contained  shall  affeof  \h^  a«*       ^ 
iritheaDpendlxtothisAct;    AndincorJ»-^''**u"°*^P*'^«fAct8 
may  be  lad  to  the  repealed  portions  onttT  Tl^'  ''^^^'^^^'^ 
they  form  parts,  as  wS  as  to  2^^  sections  .Ak^"^^;"^  respectively 
heen  substituted  therefor,  or  wS  S^thliS^rterr '^  '*^^  '  ' 
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THE  CANADA  EVIDENCE  ACT  1893. 


.  lawf 

\         oirer 


[56  VICT.  c.  31.] 

An  Act  respecting  WitneBsea  and  Evidence. 

[AssaaM.  to  Ut  April,  1893.] 

HER  Majesty,  by  and  with  the  advice  and  consent  of  the  Senate^ 
and  House  of  Commoas  of  Canada,  enacts  as  follows  :— 

1.  skor*  uti*. — This  Act  may  be  citedgras  The  Canada  Evidence 
Act,  18d3.  ^ 

S.  ArpUc»«ioa. — This  Act  shall  apply  to  all  criminal  proceedings, 
and  to  all  civil  proceedings  and  other  matters  whatsoever  respecting 
which  the  Parliament  of  Canada  has  jurisdiction  in  t^is  behalf. 

WITNESSES.^   i^  '\     * 

8*  latOTMt  •»  criaie,  ■•  kar.— A  person  shall  not  be  incompetent 
to  give  evidence  by  reason  of  interest  or  crime. 


4«  A«e«a«««a4haabMMI«a«wlfi»eoaip«tea«. — Every  person  charged 
with  an  offence,  and  the  wife  or  husband,  as  the  case  may  be,  of  the 
person  so  ol^i^,  shall  be  a  competent  witness,  whether  the  person 
so  charged  is  charged  solely  or  jointly  with  any  other  person. 
Provided,  howfever,  that  no  husband  shall  be  competent  to  dincloso 
any  communication  made  to  him  by  his  wife  during  their/marriage, 
and  no  wife  shall  be  competent  to  disclose  any  communication  made 
to  her  by  her  husband  during  thojr  marriage.  -' 

2.  The  failure  of  the  person  charged,  or  of  the  wife  or  husband  of 

Lsud^^raon,  to  testify,  shall  not  be  made  the  subject  of  comment  by 

Judge  or  by  Counsel  for  the  pro;$ocution  in  addressing  the  Jury. 


S 


Will  this  Article  render  a  defendant  competent  as  a  witness  on  his  own  behalf 
when  charged  with  an  offence  punljihahle  under  a  peovincial  statute  or  a 
municipal  by-law  »  In  other  words?  does  subsection  27  of  section  91  of  \he 
B.  N.  A.  Act.  186a  extend  so  far  as  to  veSt  in  (he  Dominion  Parliament  exclusive 
legislative  authority  to  regulate  procedure,  (Including,  of  course,  evidence  as  a 
branch  of  procedure),  in  relation  to  all  criminal  olftnces,  no  matter  by  what 
authority  punishable.— that  is,  whether  punishable  by  virtue  of  Dominion, 
Provincial,  Municinal  or  other  laws  ?  Or,  is  subsection  15  of  section  92  of  the 
B,  N.  A.  Act.,  (which  gives  provincial  legislates  authoritv  to  make  laws 
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WITNESSES.  „j^ 

imposing  the punishmenlbv  line  n«n.i.  '  ■    •'  A 

of  provincial  &W8).  to  be  co^nSuXs  i'/nr  "°P'-'»<""n«nt  for  tl.e  enforcement 

lows  r    And  are  there,  therefore  no  or^.iI  ^""'^  '°  offences  aga  nst  nrovinpiAi 

Slf^N'lftrJ  ?'"«"  «""^>o-Sc^rmes"T'!'^^  two\ets'orrIS 
•^  IV  w.  A.  Act  dec  ares  that  the  nvM,,,."  ''V™?*-    section  9  ,  subsection  '>7  or 

tSpljamont  e»tends  to  all  ma  le^  rXrV'?'''"u'^' ""''"""tVof  the^^^^^ 
S".'""°r^  the  Courts.  ZTcirdSoLV^^''''"'*'^*  '''^-  oZplZ 
J-^m- '''?^"*K«  '8^«''>'  broad,  and  certnin^l^'"''"'"''''  •"  criminal  nMUr! 

ArMl?K™?"^'^*''«t«°«ver;  andassM  '?  "''^•""  P^ocedurein  ^'i  . 

at  all  about  procedure,  it  seems  thni  in  f  "  '^  ofsectitin  92  saMfnothini 
impose  a  line  or  penalty  or^mprlsonLnVrnP?'^/""«  P'"ovincial>giilatur^  to 
merely  confers  u,^n  iho  provSlSj^l,  ""  '"'^^«<='i°n  o^ provincial  laws  _i? 
concurrent  with  i;;;e  i^e«i.«5  author  vttcttl'l)?'?'"'^''  '•'»«<^  «"^horTty' 
_  over  all  criminal  matters«„d  criminal  pl!oc^'S^°'°"  Parliiment  possess^ 

^hey^o^otth2j^hy>en«iX°^^ 

aS^UJS^f***"  Of «  Statute  i8g»  crimp  nS.'''^''  '"  «"«*>  '"so'^e- 

**•  ™>*T  the  general  criminal  iX^r.T    """"^  "'*  common  law  •  it  is  a  i 

!Snv  cCh^""^'"  13«'  «"»)  «™Xrmak2  it'fl„"t^-'  .'^??  "•"  ^--Imindl  C^e 
i^ii^  ^'sobey  any  Act  of  any  legislatureln  r«n„H    '"'^!?'«'''«  "fence  to  unlaw-  . 
shal  be  liable  to  one  years  imf.rsonmeii  nni«« -.k"*^  ^"'"=*«  "•ol  the  olfender 
ment  expressly  provi/led  by  law     So  !h=,    r^'u  "'^'^  '^  some  other  punish-    •■ 
prov.ncini  legislatures  by  the  BN  A    w  Ji  ""*  "^''^'^  authority  gfven  to     ' 
,        Hough  in  existence,  it  were  noV  exeiiflr**  ""'  '"  existence  at  all,  or  if 
s^^alute  would  be  punishabirunderlhe^ii"  ''."""•«y«"tion  of  a  provincial 
Dominion  ^'arliamentj^d.surelv  th«  ,^«~  r"'.*'''.!™'"'''  '««*•  e<nnrol  ed  by  the 
are  granted  a  limited  'QtiSenLTXV^'  "'«  P'-^^'"^""  'egislaluSs 
a  criminal  offence    which  con  rav«n«.  „  i   "?  ^^^  Punishment  in  the  case  of 
Which  does  not  override  bu'  Sin  akl  of  ir^"'"",^'"'""'' "  ^  lin^iM  rfght 

offe''ncn'^-'•''"?''"  8'^^  theii   heXtherriXK  '^T'^-  '"'"'^  Dominfon 
offences,  the  criminal  procedure  over  whi^h  .5   .."^  regulate,  in  regard  to  such 

given  exclusive  control.-i„o7der  no  doubt  tc"""'""^  Parliament  has  bS 

offences,  uniformii^f  procedure  an  ovtSnad^^^^  "-ial  ofcrimina" 

ar^n;ri^iS^£'j«^«^cisio„^i„  ^^  ,he  cases  which  hav6 

noticed  below  ;  but  there  seemsa  goid  dJni  nf'^'"'  ""*^  ^^'"^  will  be  bri'eny 

in'^^llTe  Ltlittr^/v'!"  raVtnrr,']'"^  "•^-  -  ^-day 
on  his  ovvj,  evidence,  the  prosecutiJn  having  calL  hil^**  (Ont.)  was  convicted 
as  a  witness,  under  the  authority  of  36  vi  J  ?/»"  "8"'°*'  '''^  own  protest 
defendant  a  compfetent  and  comKabiewftn  J  *  (Ont),  rendering  a 

-JmeMheposition  'a^en  bei.g  CS'^iortro/^"!^^^^^^ 

,   reJdereSffi  iXZni^P th^'r'^T''^^^^  «»"«  'nlo;   and  Harrison  c  J 
«o.  91. 8ub^SSe°^B  'n  A^ctrSfd  '^ f"" ^"L"""     He'Siid  o 
ures  have  no  direct  power  to  legislateeithl  -.  fi^"  •  "*  ""«  provincial  legisla- 
the  question  was  wh^etber  the  chlree  «^«!^.f  .^^  T?*  ^  •="'»""«'  procedure, 
cnme.He  then  quoted  from  PaWn  rnnJ^f.V^  defendant  was'a*^chargeof 
what  is  a  criminal  proceed^Si  Ts  the  suwZ  n/^P'  "  '*"°^»  •  "Tl«e  question 
on  the  manner  in  which  the  Legis'ature  K  i  JVT.l'"^'  ""n^iction  depends 
and  for  this  Mirpose  the  scope  and  St  of  th„'!?'f^^  the  cause  of  comprint; 
or.t.p,Kjren,ctmentsab^rsay^^^^^^^^^^^^ 
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THl  CANADA  KVfDENCK  ACT   1898. 


tlmi  nvery  proceedinK  before  a  Magistrate  «rhere  he  has  power  to  convict*  in 
coriti-NdJ8tinction  to  the  power  of  maJcing  ih  orderisa  criminal  proceeding 
whether  the  Magistrate  be  authofizeltMnUj«|ftr8t  iMt«nce  to  diroctpaymont  of 
a  sum  of  money  as  a  penalty,  or  at  once  t*l<yudge  the  deftpdant  to  bo  imbri- 
soned ;  and  it  must  be  borne  in  mind  that  where  a  statute  orders,  enjoins  or 
prohibits  an  act,  every  disobedi^ance  is  punishable  at  common  law  by  indict- 
"wnt.  In  such  oases  theadditiftn  of  a  penalty  to  be  recovered  by  summary 
dtwiviction  can  hardly  prevent  the  proceeding  flrom  being  a  cr:minal  one  "  (I) 


g< 


After  reviewing  a  number  of  decisions  as  to  what  particular  Offi 
crimes,  the  learned  Chief  Justice  concluded  that  the  oirenfto  of  solli 
Sunday  being  one  of  public  interest  and  being"  punishable  by  line 
ment  with  hard  labor,  it  was  so  ilsr  of  a  criminal  nature  thatf" 
ought  not  to  have  been  compelled  to  give  evidence  against ' ' 


In  England  the  parties  and  the  husbands  or  wives  of  the  (tWne^, 
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|(3)  and  the  question 

a  proceeding  before 

•  or  cases,  to  depend 

proceed  irtjSr  ifi  which  the 


or  other  civil  proceeling  are  competent  witnesses 
against  aach  other,  but  they  are  not  competent  as 
proceedings  whether  triableon  indictment,  or  Qim 
of  whethoif  a  defendant  could  be  examfned  as  a  ^, 
a  Justice  or  a  Magistrate  has  been  held,  theij^e,  in  t  „ 

upon  the  further  questiop  whether  it  wasa  crimina.  p.uwcuing  m  jmiuu  ma 
defendant  was  charged  with  committing  an  offence  puni8hal)le  on  summary 
conviction,  for  instance  where  a  licensed  public  house  keeper  was  prosecuted 
under  the  English  Liquor  License  Laws-  for  unlawfully  permitting  persons  of 
'  notoriously  bad  chftgacter  to  kssemble  together  in  his  house,  against  the  tenor 
of  his  license,  it-^aswld  that  he  was  not  a  competent  witness.  Wightman.  J 
being  of  opinion  that  Ihe  statute  treated  the  offence  a§  a  crime.  (4)  ' 

In  a  case  against  a  pwsioian  charged  with  violating  a  law  of  the  province  of 
Ontario,  by  practisinx  without  being  registered,  it  wa.s  heM  that  ^s  thw  was  a 
crim6  the  defendant  could  not  be  a  witness  under  36  Vic,  c.  10,  sec.  4.  (Ont.)  (5). 

Jja  another  Ontario  case  in  which  the  defendant  was  charged  with  ihe  viola-  > 
Ugjl^  a  Municipal  by-law.  and  as  the  offence  was  a  criminal  offence  he  was 
jlPa  incompetent' to  give  evidence.  (6) 

In  a  recent  case,  upon  the  trial,  before  a  Police  Magistrate,  pf  an  offence 
against  a  City  by-law  in  erecting  a  wooden  building  within  the  fire  limits,  the 
.defendant  was  compelled  to  give  evidence  under  sec.  9.  R.8.G.  c.  61,  which 
enacts  that,  on  the  trial  before  any  Justice  of  thp  Peace,  Mayor,  or  Police 
Magistrate  of  any  matter  or  question  not  being  a  crime,  the  party  opposing  or 
defending  shall  be  competent  and  compellable  to  give  evidence ;  and,  the 
defendant  being  convicted,  it  was  held  by  the  Common  Pleas  Diyision  in  quash- 
ing tha  conviction  that  an  offence  against  the  by-law  in  question  was  a  criminal 
offence,  and  that  therefore  the  defendant  was  not  a  competent  nor  compeHable 
witness,  (7)  _x 

In  a  still  more  recent  case  where  ja  defendant  was  convicted  by  the  Police 
Magistrate  of  Toro;ito,  for  selling  liqiior  without  a  license  (contrary  to  sec.  70  of 


Ed.  p.  ll8i8eeR^v.J(. 

3.  -   -roiit£l,'        ,if ' 


(I)  Faley  Sum.  Gonv.,  5 
8bite.,L.R.4Q.B,225;  " 
WR-^  Roddy,  41  U. 

(3)  14  aM  16  Vict„c. 

(4)  Parker  v.  Green,  9  _...,  _. 
See  Catell  v.  Ireson..^.  B.  A  B.  91  ;  27  L 
10  Excb.  84  :  23  L  J:,  %l:«h.,  240,  8.  G.  , 

92,  101  ;  Mellor  v.  Denitam.'g  Q.  B.  D.  467  ;  A.  v.  Whitchurch,  7  Q.  B.  D.  534, 
Atty.  6ep.  v.  Bradlauoh.  14  (>.  B.  O  669. 

(5)  R.  V.  Sparham,  8  Ont.  Rep.  570. 

(6)  R.  V.  McNichoU,  11  Ont.  Rep.  659. 

(7)  R.  V.  Hart,  20  Ont.  Rep.  611. 
H.  V.  Dunning  14  Ont.  Rep.  52. 


iiOloucester^ 


Imp.) ;  l«  and  17  Vict.,  c,  83, 1 

2  B.  4  8.  299  ;  31  L.  J.  (M.  G  )  13^ 

J.  (M.  C)  167  ;   Atty.  Gen.  v.  Radloff, 

Atty.  Gen.  v.  Sillem,  32  L.  J.,  Exch., 


See  R,  V.  Wason,  17  App.  Rep.  jOnt.)  221 ; 
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the^Liqubr  UwnM  Act,  R  g  Co  loi  i  . 
a  nmtion  to  qua»h  tbo  convictioi.;  on  th™,nH"'r"n'^.'''i''  ""'  J^fan-lttnt  u,K)n 
hlsown  hohafr  having  b««n   rett  whm?  t«„Ii^^l''^""•*""'■•«^"^«n'•«  ^ 
a  comp  terifwitness  under  sec  ll4  R  8C  r  m?  ^n^v'""  /''«  defendant  was 
bu  It  was  contended  for  Iheirosecutionihn;  !^''      ■'^P'no'Ja  Temperance  Act) 

tt  ri„hX"  "^",  "'  ""^  DomKSiit,  t"',.i'tha7':^'^"'''"^'""'^*™"'=.•^• 
the  right  to  regulate  the  proceaure  undpr?h,    i"  ,  '  *'"'  Pi^vince  alone  Ws 

held  by  the  Common  Plei.  oSn  (Gait  r"t  '^"JT«H?""«  ^cl*^;  and  it  m* 
standirig  the  reservation  of  cri  Sal  mmrni;'tn"i*'',^''""*'''  ""at  notwlT 
subsection  '.'7  of  section  91  pf  the  B  N  !  A  .  '""  '^"•"'"'on  Parliament  tft 
power  to  regulate  and  provide  for  the  fourse'ofu:^i  t  P.'"'";."'^''"  '«Ki8"'«ure  has 
against  Its  fawAil  enactments,  such  as  rbr^-oh  Tr  """^  ?!lJ"di«ation  ofofrcnco* 
as  in  the  present  case  — evpn  ih«h«i.  !.?  ,  ?,  "  °^  "'*  '^iq"or  License  Law  _ 
'J?i  »'«'-.^ore  they'UThVS   r^Stlhr.^*'^^^  ">•-- "^ 

defendant  in  such  cases,  as  is  doneW  R  k  r  „  «f  *  "*  °/  e^^ence  by  tiM 
where  the  proceeding  is  a  crime  urtriL  .i,  -^^  °-  ?'•  '^"^  ^'  ^V  providing  that 
neither  a  competent  Lr  com,>XbrJ,lS  HT  '"^  '^'  defendLt  i« 

question  ipay  tend  to  criiSinate  him^  that  the  answer  to  such 
llabiifty  to  a-'civil  proceeding  at  the^;«l3  tK«r  '^  ""'^^^^'^  »>« 
other  person :  Provided,  holever  5h«??„  -^  ''^  ^'^'^"  or  of  any 
used  or  t^ceivable  in  e^WenTraJaSs,  ^ucT't"''  "^  «'^«"  «'»''"  ^^ 
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the^im;:iSpa*!;:*e^7SuS^^^^  '^''^'^  '^^'°u  ^^'•"  ^cts  of 
Coundfor  the  Lieutenant  f^verao^^^^^  ^V^^  ^''''^^or  in 

colony  which,  or  som^  poXn  Twhic^^Jw  f '^ '°^  P'?^"^  "^ 
may  ?orm  part  of  Canadarand  of  Lr  tiV  C  o?^  I^'-  ^'T^' 
any  such  Drovince  or  colony,  whether  enaotSi  LV       ^"'^i"'"'' «^ 

Genera]  or  by  the  Governor  in  Pnnnoli  !.,  u   ^^^^^,"7  the  Governor 


f 
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(6)  %  the 
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production  of  a 
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of  such  proclamation,  order, 
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regulation  or  appointment,  purporting  to  be  printed  by  the  Queen's 
Printer  for  Canada  ;  and— 

(c.)  By  the  production,  in  the  case  of  any  proclamation,  order, 
regulation  or  appointment  made  or  issued  by  the  Crovemor-Qeneral 
or  by  the  Governor  in  Council,  of  a  copy  or  extract  purporting  td  be 
ceriitied  to  be  true  by  the  Clerk,  or  assistant  or  aotii^  Clerk  of  the 
/Queen's  Privy  Council  for  Canada,— and  in  the  caseof  ai^ orde^, 
.regulation  or  appointment  made  or  issued  by  or  under  the  atfthdrity 
of  any  such  Minister  or  head  of  a  department,  by  thfe  prod*iction  tf 
a  copy  or  extract  purporting  to  be  certified  to  bo  true  by  thfe 
Minister,  or  by  his  deputy  or  acting  deputy,  or  by  thoseci-etaiy  or 
acting  secretary  of  the  department  over  which  he  presides. 

V.  Evidence  of  any  proclamation,  order,  regulation  or  appoint- 
ment made  or  issued  by  a  Lieutenant-Governor  or  Lieutenant^ 
Governor  in  Council  of  any  province,  or  by  or  imder  the  authority 
of  any  member  of  the  Executive  Council,  being  the  head  of  any 
department  of  the  Goverfltoent  of  the  province,  may  be  given,  in  all 
or  any  of  the  modes  her^iiiaftejr  toentioned,  that  is  to  say: 

(a.)  By  the  production  of  a  copy  of  the  Official  Gazette  fi?r  the 
province,  purporting  to  contain  a  copy  of  such  proclamation,  bhjer 
regulation  or  appointment  or  a  notice  thereof ;  ' 

(6.)  By  the  production  of  a  copy  of  such  proclamation,  order, 
r.  gulation  or  appointment,  purporting  to  .be  printed  by  the  Govern- 
ment or  Queen's  Printer  fbr  the  province ; 

(c.)  By  the  production  of  a  copy  or  extract  of  such  proclamation, 
order,  regulation  or  appointment,  purporting  to  be  certified  to  be 
true  by  the  clerk  or  iassistant  or  acting  clerk  of  the  Executive 
Council,  or  by  the  head  of  any  department  of  the  Government  of  a 
province,  or  by  bis  deputy  or  acting  deputy,  as  the  case  may  be.    i 

lO.  Proof  of  jndiciMi  pro«««diHs«. — Evidence  of  any  proceeding 
'or  record  whatsoever  of,  in,  or  before  any  Court  in  the  United 
Kingdom,  or  the  Supreme  or  ExchiM^uer  Courts  of  Canada,  br  any 
Court,  or  before  any  Justice  of  the  Peace  or  any  coroner,  in  any 
-province  of  Canada,  or  any  Court  in  any  British  colony  or  possession 
or  any  Court  of  rq,cord  of  the  United  States  of  America,  or  of  any 
State  of  the  United  States  of  America,  or  of  any  other  foreign 
country,  may  be  made  in  any  action  or  proceeding  by  an  exemplifica- 
tion or  certified  copy  thereof,  purporting  to  lie  under  the  seal  of  such 
Court,  or  under  the  hand  or  seal  of  such  Justice  or  Coroner,  as  the 
,case  may  be,  without  any  proof  of  the  authenticity  of  such  seal  or  of 
thesignattireof  such  Justice  or  Coroner  or  other  proof  whatever  ; 
and  if  anijy  such  Court,  Justice  or  Coroner,  has  no  seal,  op  bo  certifies 
thenby  a  copy  purporting  to  be  certified  under  the  signature  of  a 
Judge  or  presiding  Mogistrate  of  such  Court  or  of  such  Justice  or 
Coroner,  without  any  proof  of  the  Authenticity  of  such  signature  or 
other  proof  whatsoever. 
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in   CJ>MTe'ti^^^rTer^\T^^^  Orders 

PegulatioHs,  or  other  Impenarnfflf " . '  ^'''^"'^«'  certificalee.  rules 

to  time  be  pi-ovable  in  any  CoxinTnZ^f  ^f  '""®  ""^^ ^om  time 
tion  of  a  copy  of  the  Can  Jrfa  GaL««  n^^!*"^,'  '''*  <^*)  ^y  ^^^  Prod^c 
Parhament  of  Canada  puriwrW  /.'      ^  '^"'"'"^  "^  tho  Acls  of  the 
H  notice  thereof,  or  (c)^bX  S"  i^T  "  '""P^  ^^  ^^e  «ame  or 
-g  to  be  printed  by\L  UXpS^ ff/c3a*'""'' ^"^P^^- 

-       rec'o*'  "o:irbe';rervrdVev;;i::^^rn    %  "''■^•^   ^'^^  -g-nal 

document  of  Canada  or  of  Tv  ™^-  ^^      '*^^^"*^^'*'«'- P"Wic 

"£  th«  hand  of  the  prJperYffirr  or  SrS^l^  '"^  ^  ^^'^^^ 

'        ^u       '*  P,"**''^  document  is  placed  or  Sv n?^^  ^i^*^^  «««»' 

^rule,  regulation  or  proceeding  „;  I  ^''P^**** '^o«'«'nent,  by  law 

register  or  other  book^o?anymti:p:,  o3  '^  ""^  ^^^^  '»  «'o' 
by  charter  or  statute  of  Canada  nr^  or  other  corporation,  created 
certified  under  the  ^^l^the  Z^UZ'^'V^'^'^^^S  to  ^ 
presiding  officer,  clerk  or  sec^farT^JS  I"'',,  *^  hand^of  the 
evidence  without  proof  of^hSseS  of  2^'  '^*"  ^  ^eeivable  i„ 
«gnature  or  of  the  official  chSr  of  ^he^-^^^™**^"'  "'"  ^^  the 
•ng  to  have  signed  the  same,  ^nt^^^oZS:  ^^^^^^^r- 

of  I'puKnitr ';•  rtT^^mTie  tn'^'n  ''^  ^^^^^^  ^^^ *  is       ■ 
duction  from  the  proper  cu8t^^?nH         !u"^^''^°  °°  ^^^  mere  pro- 
renders  its  contente  p^S  bt  '    "1  -f        '  '***"*^  '^^^  '^^^ 
extract  therefrom  sWi  be  ad  miSl«.-^^  W,  a  copy  thereof  or 
*  Justice,  or  before  a  peiion  SS  tv  LTrt"''  '"  *"^  ^^""^  «f 

B  ^l-fficer  to  ^C:iS::l7^!^^^,tS^^^Zi^  trCt 

of  the'/aXrSg^ToffidaToSrr^'^"  P'^^'h*"  *>« '^ 
pursuance  of  this  Act  to  the  trK  nf      ^  ^''^  P**^"  certifying,  in 
any  proclamation,  orter  re^latl  r^^  T^  "f  ^'  "^^^^  fti>m 
cument  ;  and  any' suTcopfor  Sa  P -- "        ^^  oi^other  do-->v 
or  partly  in  print,  and  paiS^  in  Sg"*^  ^' ;°  P"°'  «^ '»  writing,       ) 

■m  am 

signed  ^Th? wSry'^Je*  ofT:;"^'^"^  :?"'"'■   ^"    ^^'«°g.     v 
written  &y  command  o?the  G^vUor  Ge^!;,''linP«'-«"g  *<>  ^       ^^ 
evidence  a.  the  o/der  of  the  Govr3-&ri'  ^'  "^'"'^^  '\  . 

and  o\£?'ro«oJr3?iTS8SmeI!r«'^„*n  ^"  *^P'««  ^^  official 

Canada  Gazette  BhBllhl^mr^J^.  in  ^°«"r?'*  P"°*«d  in  the 
the  contents  thereof.  '^^"'"«/«"«  evidence  of  the  originals,  anrf  of 


"^X 


B£Si>sJii5,i|?!j!;&  't  i'>.  Sj^i^itA-- ' 
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shall  be  received  as  evidence  of  such  entry  and  of  the  matters, 
transactions  and  accounts  therein  recorded,  if  it  ia  proved  by  the 
oath  or  affidavit  of  an  officer  of  such  department  that  such 
book  was,  at  the  time  of  the  making  of  the  entry,  one  of  the 
ordinary  books  kept  in  such  department,  that  the  entry  was  made 
in  the  usual  and  ordinary  course  of  business  of  such  department,  and 
that  such  copy  is  a  true  copy  thereof. 

r  18.  Notarial  Acta  in  4iaeb«e. — Any  document  purporting  to  be  a 
^opy  of  a  notarial  Act  or  instrument  made,  filed  or  enre^tered  in 
the  Province  of  Quebec,  and  to  be  certified  by  a  notary  or  protho- 
notary  to  be  a  true  copy  of  the  original,  in  his  possession  as  such 
notary  or  prothonotary,  shall  be  received  in  evidence  in  the  place  and 
stead  of  the  original,  and  shall  have  the  same  foh»  and  eifect  as  the 
original  would  have  if  produced  and  proved  :  Provided,  that  it  may  be 
proved  in  rebuttal  that  there  is  no  such  original,  or  that  the  copy  is 
not  a  true  copy  of  the  original  in  some  material  particular,  or  that 
the  oviginal  is  not  an  instrument  of  such  nature  as  may  by  the  law  of 
the  Province  of  Quebec  be  taken  before  a  notajy  or  be  filed,  enrolled 
or  enregistered  by  a  notary  in  the  said  Prov^l^  * 

to.  ii«*ice  to  advene  party. — No  copj^  of  j^ny  book;  or  other 
document  as  provided  in  sections  ten,  'tWeKje,  thirteen,  fourteen, 
seventeen  and  eighteen  of  this  Act,  shall  be  received  in  et^idfence  upon 
any  trial  unless  the  party  intending  to  produce  the  same  has  before 
the  trial  given  to  the  party  against  whom  it  is  intended  to  be  produced 
reasonable  notice  of  such  intention.  The  reasonableness  of  the  notice 
shall  be  determined  by  the  Court  or  Judge,  but  the  notice  shall  not 
in  any  case  be  less  than  ten  days. 

SO.  coastnetioaortkto  Act. — The  provisions  of  this  Act  shall  be 
deemed  to  be  in  addition  to  and  not  in  derogation  of  any  powers  of 
proving  documents  given  by  any  Mtisting  statute  or  existing  at  law. 

21.  AppUeattoB  of  Provtaeiai  i««ra. — In  all  proceedings  over 
which  the  Parliament  of  Canada  has  legislative  authority,  the  laws  of 
evidence  in  force  in  the  province  in  which  such  proceedings  are  taken, 
including  the  lavra  of  proof  of  service  of  any  warrant,  summons 
subpoena  or  other  document,  shall,  subject  to  the  provisions  of  this 
and  other  Acts  of  the  Parliament  of  Canada,  apply  to  such  proceedings. 

OATHS  AND  AFFIRMATIONS. 

33.  wkoMaira«aUHtot«rOatha. — Every  \fourt  and  Judge,  and 
every  pwson,  having  by  law  or  consent  of  parties  authority  to  hear 
and  receive  evidence,  shall  have  power  to  administer  an  oath  to  every 
witness  who  is  legally  called  to  give  evidence  before  that  Court, 
Judge  or  person. 


f^CfeS*  AflnwtioMiastMidoroatha.— If  a  person  called  or  desiring 
to  give  evidence,  objects,  on  grounds  of  conscientious  scruples,  to 
take  an  oath  or  is  objected  to  as  incompetent  td  take  an  oath  such 
person  may  make  the  following  affirmation  :— 


■.*i  1 


14- 


*f        ll.T<*  <■ 


STATUTORY  DECLARATIONS. 


\         i^i 


taking  oC^  o/otherwise,  is'ST.'^  **''•  jf-  '«^^'^''  whe  En 
grounds  of  conflcientioussc^XTheT^^^^  to  be  sworn,  o^ 

or  pereon  .qualified  to  take  aMdavits  or ?«  "*?:  J»dge,  or  other  officer 
person  instead  of  beinir  sworn  Trlo^  i^T^^}'^^^  shall  permit  such 
words  foHowing,  viz  f  «?  A '  B  T^  ^'  *!'«°">  affirmation  in  the 
solemn  afflrmatfon  shall  be  of  tL  «  ^°^*^°'^  ''ffl''™'"  &c.  °  wh  eh 
person  had  taken  an  o'l'fn  the  l^^^^  «"d  effect  as  if "th 

-4r;^L"^^?A^sTt::'i:TJ  '*h'^"'"^^  -  -ho  makes  an 
indictment  and  punisVment  Z'ZZyt  T'""  ''''''  ^''^"^  ^S 
been  sworn.  perjury  in  all  respects  as  if  he  had 

S»9»  EvMmceerchiiai .Tn  i 

tender  years  is  tendered  'as  a  wtfJ  ^^*'  Proceeding  where  a  child  of 

STATUTORY  DECLARATIONS 

the  P^.  PScS^r^'^'lj-^Vl^a/p^^^  J°««<«  of 

mismoner  authorized  to  tlb-^oZi-^'^?**'  Recorder,  Mayor  Com 
vincialor  ^omim^  S,*^%f  ^^^^^  to  be  uaed  either  ilZp^o- 

law  to  administer  an  oath  in  an /^^f   functionary  authorized  by 
declaration  of  any  perwnvZn^^-r**'®';'.'^^'*««^v«  the  solemJ 
in  the  form  in  theThSe  1  to  tS  C  .'"^  ^^"  "*'"'  befo^hSi" 
cution  of  any  writinir  d^  «,  j  *i"  ^*"'/°  attestation  of  the  exe 
fact  or  ofum^accountre^eSd  KZg*'  ''  ''  *'«  *™*^  «^  ^'^ 

'or  dwl«ation^*^,S'T,ran/iCli7«f'^  affldayit,  a%mation 
law  to  do  businessin  CanadaTn  re^S  t^  ''"JP""^  authorized  by 
person,  property  or  life  £n^  KSull  Thi"^  °^'  °''  ^"J"^^  *«• 
before  any  Commissioner  authorizX^  f  »i!  T,'  "^^  ^  ^^^^ 
^ny^ust^ythePe^  befora^^Kot';;  J^btV^rly^^r 
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vinoo  of  Canada ;  and  such  Officer  is  hereby  required  to  take  such 
affidavit,  affirmation  or  declaration. 

88.  BepMa. — The  Acts  mentioned  in  schedule  B  to  this  Act  are 
hereby  repealed. 

20«  t^MnMMMiaent  of  A«t. — This  Act  shall  come  into  force  on 
the  first  day  of  July,  one  thousand  eight  htindred  and  ninety-three. 


.^ 


i  SCHEDULE  A.  ' 

I,  A.  B.,  do  solemnly  declare  that  (state  the  fact  or  factt  declared 
to),  and  I  make  this  solemn  declaration  conscientiously  believing 
it  to  be  true,  and  knowing  that  it  is  of  the  same  force  and  effect  as 
if  made  under  oath,  and  by  virtue  of  The  Canada  Evidence  Act,  1893. 


Declared  before  me 


at 


this 


day  of 


A.D.  18 


SCHEDULE  B. 


R.8.C.,  c.  139. 
/  R.8.C.,  c.  141. 


An  Act  respecting  evidence. 

An  Act  respecting  Extra-judicial  Oaths 


The  whole  Act. 
The  whole  Act. 


=^ 


-  ■«,^  V  '  ^^y^ 
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SCHEDDLE  ONE 

OF  THE 

CRIMINAL   cbDE. 


.FORMS. 


S^.:X'''  "-  "  ■»  ». .«  Pl.c«  ., .,.  «  „  p.„  ^^^     ^^ 

.^r,.r— p'- ........„.„,  ,3^^^  j; 

r™. «« „  „,  .„  ,.„, ..  ^^    ;    « pp- ... «. «... 

'  -  fan  L  VI     (See  pp.  698  and  699 

i^TZi^l^-r---  SSS.  a.e  pie;  a.  ,«  en.  o.  Pa.  ,,,, 

"onn  TTT,  is  placed  at  the  end  Of  Part  ux, see  0  758      , 
Forms  DUU  to  YVV  „       .  (»««  P- 758,  a«/«.) 


'rtfejl. 


■ilk* 


A'^S^tot'fti"   "JlIAliyS,  ii~   .      '   '    iii/iVl+S^ 


-^^£.4 


iv. 


?' " 


"fl 


788 


CRIMINAL  CODE  OF  CANADA. 


SCHEDULE  TWO- 

CRIMINAL>:!ODE. 


B» 


B.  8.  C, 


ACTS  EEPBALED. 


W' 


L  0-,  0.   10 


1X 


149 


160 
1S3 


An  Aot  nipeotlng  keditioiu  aud  nnlkwfal  AMooiationa 

and  oaua.  " 

An  Act  raipeoting  the  Customi 
An  Act  mpecting  the  Inland  BeTsnae. 
An  Aot  nipacting  the  FDatal  Berrice. 


An  Aot  raapaoting  Oorenunent  Bailwajra. 

An  Aot  reapeoting  the  HUltla  and  Defence  of  Canada. 

An  Aot  nqieoting  Indiana. 

An  Aet  reapeoting  Immiomtlon  and  InunlgTanta. 

An  Act  reapeoting  Wreoka,  Caaualtiea  and  BalTage. 

An  Aet  reapeetlag  Bxtr»-iadioiaI  oatha. 

An  Aet  rejecting  Aooeeaoilei. 

An  Aot  reapeoting  Treaaon  and  other  offeftoea  againit  the 

Qaaen*a  anthority. 
An  Aet>re8|peoting  Biota,  nnlawftd  aaumbliea  and  biea- 
ohea  of  the  mace. 

Aot  reapeoting  the  improper  nae  of  flrearma  and  other 
we^wna. 
'  reapeoting  the  aeiaore  of  anna  kept  for  dangeroai 
poaea. 
t  reapeMing  BzploaiTe  Sobatanoea. 

•paeting  the  preaarration  of  peace  at  Pnblio 


ISS 


IM 

166 
ISO 
1S7 

-188 


ISO 
161 


168 
169 

'in 
ITS 


iting  Frlaa-flghting. 


Aa  Aot  reapeoUng  Paijary, 

An  Aot  reapeotuig  Baoapea  and  Beaonea. 

An  Aot  reapeotlni  oflenoea  againat  Beligion. 

An  Act  reapeoiing^  olfenoea  againat  Foblio  Morale  and 

Public  tKtnTanienoe. 
An  Aot  reapeoting  Oaming-hooaea. 


180  An  Aot  reqteoUng 

An  Aot  reapeoting  Oaml 
An  Act  rejecting  offa 
Marriage,, 


iei.  Betting  and  Pool-aelUng. 
'  ig  in  pabUo  oonveyanoea. 
^a  relating  to   the   Law  otlThe  whole  Act 


An  AotjreapaetiAg  offenoea  i^nat  the  Ferac^ . 
.of^aapaeting  libeL 


163 
168AnA( 


164  An  Aet  reapeoting  Laroeny  and  aiail*'  oifeneea. 

166  An  Aot  reapeoting  Forgery.  \ 

167  An  Aot  reapeoting  olbnoee  relating  I9  the  Coin. 


An  Act  reapeoting  malioiooa  injnriea  V>  Praperty. 

An  Act  reapeoting  ofTenoea  relating  to  the  Army  and 

Nayy. 
An  Aot  regteeting  the  proteotion  of  Proper^  of  Seamen 

in  the  Havy.  \  I 

An  Aot  reapeoting  Omelty  to  Animala.  ^\  n?he  whole  Act,  es' 

loeptSec.  7. 


Seoe.  I,  I,  8  A  4. 

Sec.  ais.    ■ 

Seoa.  98  A  99. 

Seca.  79,  to  81,  8S, 
84,  88,  90,  91,  96, 
103,  107, 110*  111. 

See.  62. 

Sec.  109. 

aaoa.l06(aa.a)Alli. 

Seo.  87. 

Seoa.  86  to  87. 

Seoe.  1  A  a.  (1) 

The  whole  AcL 

The  whole  Act,  ex- 
cept Seoa.  6,4  7. 

The  whole  Act, 

Th«  whole  Act,  ez- 
oept  See.  7. 

The  whde  Act,  ex- 
cept See*.  6  A  7. 

The  wh<de  Act 

The  whole  Act,  ez- 
oaptSeca.  1,  aAS. 

The  whole  Act,  ex- 
cept Seoa.  6,  7  A 
10. 

The  whole  Act,  ex<' 
oept  See.  4. 

The  whole  Aiei 

The  whole  Act 

The  wh<de  Act,  ex- 
oeptaeo.8(lM.4)(a) 

The  whole  Act,  ex- 
cept Seei.  0  A 10. 

The  whole  Act 

The  whole  Act 


The  wh<de  Aot 
The  whola  Act,  ex- 
cept Seoa.  6  A  7. 
nie  whole  Act 
The  whole  Act. 
The  whole  Aot,  ex- 
oapt  Seoa.  26  A  29 
to  84  inolaiiTe. 
The  whole  Aot 
The  whole  Act,  ex- 
cept Sec.  9. 
The  whole  Aot 


h?h 


(I)  See  Sec.  28  of  the  Qanada  Evidence  Act,  1893,  p.  716,  ante,  which  repeals 
the  whoh  of  Chapter  141,  H.H.C. 
|2)  As  amendea  by  56  Vic,  c.  32. 


^  .  V"  I*     i^  1^ 


60-61  v.. 


61  v.. 


8a  v., 
« 


68  v.,  0. 


64-56  v.,  0. 


(I)  As  am 


;*^i%l. 
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Aon 


a  8.  0., 


TiTUt. 


176 

177 
178 

179 
180 
181 


nrinaljurtice*  """mary  admini.tration  of  Cri- 


or 
BlPlAb 


50-Ul  v., 


Tlie  whole  Act,  ex- 

ThewholBAcL       ' 
.      .  *  'I''2'»  Act,  «,. 

Of  the  ?L4  '  ■"°"""y  proceeding,  before  Justice  jTh^  "J"!"  ^o*- 

•«Anr.';2£LS- ^^^^^  ""•  "•"  «--Fwo:  tre- 

ss An  Z  F^' ?iw!'°"' "«»""'  P-on.  .d«i„i..e  Jxhe  whole  A  t 


49 


«  v.. 


0. 


(SO 

29 
M 
41 


The  whole  Act. 
ine  whole  Act. 

The  whole  Act. 


42 
43 


hundred  and  leTentf  tK'"*  statutes,  Chapter   onn 

^  Jn'Jite"''  ""  ^-  -'P™«n«  Procedure  i„  CHn.-  The  whole  A 
An  Aet  reivectina  Kailw.„  T "*  '"•°'''  ^ct, 


The  whole  Act. 


mw  uasea.  -— — — »  '-rooeaure  in  Crim-  Th« 

AnA«treiq)ectin«Bailwa«. 

An  Aat  reapecting  ™„i„„  ,„  «.„.,.  ._  „     .  ??''S,'^„";  l*'.. »«, 


An  il^rZ^^'^XS  !^^'  •"•»  M-ohandi.e.    |Th'e\\' ^j'i  »  «> 
Ja»  Ac^f-iSlSVfc^^^"  ""^"""  «^edurexK::£otiS:; 


44 


II 
M  v.,  < 

« 

II 

» 
If 


M 
II 


47 


2S 


40 
41 
41 


"Si*^^Si#s«ts 


"•'-■""■vow  .rtC»,  -  •— 


»;  iti,  P;rton.;;3''thTr '^■""'''  "'I-'c'In^TK.^  i*.\., 
28  An  r,^'5.""'^i'''8  ">•  «»fe'y  Of  SU*;,*""""  'e^enty-Sec.  3. 

^^;;|ih"^erii.„'SLd%i/„ir-  —«-« ^^ «. 

An  Aot  to  .oMd  TO.  o _  ""'*  A"*- 


45 


«« 

47 


M  V. 


.,  0. 


10 

St 

87 


lu  i.-ornun  caaeg.  "'  "■••  "' 

^Ir^'^/^^AaL'sB^^-'  speedy 
*    t-IUSrSin*"  '"■'"°"'"  «'»»»".>  document. 


uiu  uiormatlon. 

is  Act  iSSEf  ?»  ""^i  ""«  B"king. 
An  Act  further  to  amend  the  Criminal  Law. 

A?  A^ '"  """n*  the  Public  Storea  Act 

An  Aot  re.pec.ing  Fraud,  upon  the  Government. 


The  whole  Aot. 

The  whole  Act 
The  whole  Aot. 

The  whole  Act 

Sec.  63. 

The  whole  Act,  ex- 

cept  8eoi  1,  9,  g. 

32  to  end.        ^    ' 
The  whole  Act. 
The  whoU  Act. 


(I)  As  amended  by  56  Vic,  c.  32. 


'J:n 


*^^:i%^^. 
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CRIMINAL    CODE. 


ACTS  AND  PARTS  OF  4CTS  WHICH  ARE  NOT 
AFFECTED  BY  THIS  ACT. 


■  E.S.C.,  CHAPTER  50.  ^^  i 

An  Act  respecting  the  North- West  Territories. 

lOl.  In  this  section — 

(a.)  The  expression  "  improved  arm "  ilieans  and  includes  all  arms  except 
smooth  bore  shot  guns ; 

(6.)  The  expression  "  ammunition  "  means  fixed  ammunition  or  ball  cartridge. 

2.  Every  person  who,  in  the  territoriesi — 

(a.)  Without  the  permission  in  writing  (the  proof  of  which  shall  he  on  him) 
of  the  Lieutenant-Governor,  or  of  a  commissioner  appointed  by  him  to  give 
such  permission,  has  in  his  possession  or  sells,  exchanges,  trades,  barters  or 
gives  to,  or  with  any  person,  any  improved  arm  or  ammunition,  or— 

{b.)  Having  such  permission,  sells,  exchanges,  trades,  barters  or  gives  any 
such  arm  or  ammunition  to  any  person  not  lawfully  authorized  to  possess  the 
same — 

Shall,  on  summary  conviction  before  a  judge  of  the  Supreme  Court  or  two 
Justices  of  the  Peaceb  be  liable  to  it  penalty  not  exceeding  two  hundred  dollars, 
or  to  imprisonment  (or  any  term  not  exceeding  six  months,  or  to  both. 

3.  All  arms  and  ammunition  which  are  in  the  possession  of  any  person,  or 
which  are  sold,  exchanged,  traded,  bartered  or  given  to  or  with  any  person  in 
violation  of  this  section,  shall  be  forfeited  to  the  Crown,  aud  may  be  seized  !)y 
any  Constable  or  other  Peace  Officer ;  and  any  Judge  of  the  Sjlpreme  Court  or 
Justice  of  the  Peace  may  issue  a  search  warrant  to  search  nt_  and  seize  the 
same,  as  in  the  case  of  stolen  goods. 

4.  The  OoVemor  in  Council  may,  from  time  to  time,  make  regulations  res- 
pecting : — 

[a.)  The  granting  of  permission  to  sell,  exchange,  trade,  barter,  give  or  pos- 
sess arms  or  ammunition ; 

(b.)  The  fees  to  be  taken  in  respect  thereof ; 

(c )  The  returns  to  be  made  respecting  permissions  granted ;  and— 

{d.)  The  disposition  to  be  made  of  forfeited  arms  and  ammunition. 


.^^X. 


APPENDIX. 


5.  The  provisions  of  this  sppti^„ 

R.S.C.,  CHAPTER  146 

General  marorder  the  assemh^  n^''?'  *'^  "**"«  t"  suiter  death  •».^'^'"' ''°'' 
of  such  persL,  under X  MvS  1?  ■""':"»  8«n«'-al  court-tlSia ^or  .rr*'': 
court-martial  of  oflAnrf;,,„        •       ^"^  •  ^nd  upon  beinff  r«  ,n\i       -.     '"^ '""'a 
shall  be  itenJdKS^j."^^^^^^^^^^  T^'^'ons  ofTl^s '^"clf  "IV^  ^"'='' 

ment  as  the  court  awards      °"''-'"''''"'"  '°  «"'r«'-  ^eath.  or^such  other  pS" 

H^MfRr£if-,K^^^^^^^  «-<la.  Who  levies  .„a.ain  t 

subject  of  a  foreign  state  or  countrv  «t  ^^        ^""^  """"er  as  any  ciUzen  n^ 
and  punched  under  tne  next  prSn^seK.  "^''^  "^'^  '"'^'''y  "ay'S  tried 


791 


1 


A. 


'  B.S.C.,  CHAPTER  148 

AnA^^pecUng  the  i.p.p3ruaeofEi.a...a„d  other  Weapo. 
agJ^sT  tL'^p^oisToJs  onL^^^^^^^  '^y  P^'-son  is  convicted  of  anv  off 

carrying  wh^h  suc°h  pe^i^son  iKvttKnd^/ih^'''*"  ''"pound  the' we^Sr 
cause  It  to  be  destroyed  •  and  if  fhl  „  '    "^  ''^"'^  weapon  is  not  a  nistni  »i,.n 

tration  of  justice  therein.  "'®'^®°^  '°  connection  with  the  admini^ 


?^ 


y 


*B&iatoii/vfr'«"'->*A       .-JiiSl' .  ui  S*   —■  ,  >(»'     fl\  ji't^T        j,ivl^<.' 


1  '1^''prJr'r  T  ,'!'■'•• 
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E.S.C.,  CHAPTER  149. 
An  Act  respecting  the  seiziire  of  Arms  kept  for  dangerous  purposes. 

5*  All  Justices  of  the  Peace  in  and  foi*  any  district,  county,  city,  town  or 
place,  in  Canada,  shall  haVe  concurrent  jurisdiction  as  Justices  of  the  Pe^Mf 
with  the  Justices  of  any  other  district,  pounty,  city,  town  orplace,  in  all  caSes 
with  respect  to  the  carrying  into  execution  the  provisions  of  this  Act,  and  with 
respect  to  all  matters  and  things  relating,  to  the  preservation  of  the  public  peace 
under  thir  Act,  as  Hilly  and  elli9ctually  as  if  each  of  such  Justices  >was  in  the 
commission  of  the  peace, 'or  6  was  ex  officio  a  Justice  of  the  Peae6  for  each  of 
such  districts,  counties,  cities,  towns  or  places. 

/■  ■     . 

T.  The  Governor  in  C6upcil  may,  from  time  to  time,  by  proclamation,  sus- 
pend the  operation  of  this  Act  in  any  province  of  Canada  or  in  any  particular 
district,  county  or  locality  specified  i/i^  tbi*  procldmation  ;  and  f^om  and  after 
the  period  specilled  in  any  such  procl«mation,  the  powers  given  by  this  Act 
shall  be  suspended  in  such  provincg,  "i^istrict,  county  or  locality ;  but  nothing 
herein  contained  shall  prevent  the  Gdinrnor  in  Council  from  again  declaring, 
by  proclamation,  that  any  such  pi-ov|dS^,  district,  county  or  l^lity  shall  be 
again  subject  to  this  Act  and  the  po«^1jiereby  given,  and  upon  such  procla- 
mation this  Act  shall  be  revived  and^in  tlorce  accordingly.  -> 

•t'  ^~ 

••■I 


RS.C.,  CHAPTER  161. 


I 


An  ,Act  Ksspecting  the  Preservation  of  Peace  in  the  vicinity 
of  Public  Works.  '^ 


INTKRPBBTATION. 


1.  In  this  Act,  unless  the  context  otherwise  requires, — 

(a.)  The  expression  "this  Act"  means  such  section  or  sections  thereof  as 
are  in  force,  by  virtue  of  any  proclamation,  in  the  place  or  places  with  reference 
to  which  the  Act  is  to  be  construed  and  appKed ; 

(6.)  The  expression  "  commissioner  "  pieass  a  commissioner  un^ier  this  Act ; 

(c.)  The  expression  "  weapon  "  includes  any  gun  or  other  firearm,  or  air-gun 
or  any  part  thereof,  or  any  sword,  swordblade,  bayonet,  pike-head,  spear,  spear- 
head, dirk,  dagger,  or  other  instrument  intended  for  cutting  or  stabljting,  or  any 
steel  or  metal  knuckles,  or  other  deadly  or  dangerous  weapon,  and  any  instru- 
ment or  thing  intended  to  be  used  as  a  weapon,  and  all  ammunition  which  mav 
be  used  with  or  for  any  weapon ;  ,  ,,  •    ' 

(d.)  The  expression  "  intoxicating  liquor  "  means  and  includes  any  alcoholic, 
spiritupus,  vinous,  fermented  or  other  intoxicating  liquor,  or  any  mixed  liquor, 
a  part  of  which  is  spirituous  or  vinous,  fermented  or  otherwise  intoxicating ; 

(e.|  The  expression  "  district,  county 'or  place,"  includes  any  division  of  any 
province  for  the  purposes  of  the  administration  of  justice  in  the  matter  to  which 
the  context  relates ; 

</"•)  The  expression  "public  work"  means  and  includes  any  railway,  canal, 
road,  bridge  or  other  work  of  any  kind,  and  any  mining  d]peration  constructed 
or  carried  on  by  the  Government  of  Canada,  or  of  any  province  of  Canada,  or 
by  any  municipal  corporation,  or  by  any  incorporated  company,  or  by  private 
enterprise. 


■^^::¥?^^^f"''\j^^tm 
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take  effect  wilhin  the  places  designated  ther^^^^  "•"""**  '"  «"'=»'  Proclamatbn' 

tbiL'ct^?^„^rlL"n^o^sSlo"^[h:"  "f  V"^^^        "■--"-  to  Um^r^re 
place  or  place^-and  mav  aSn   from  hL^''^'^  '°"K«''  '"  f«»-ce  inLy^ch 

section  or  sections  thereoi;?o' be  i/rcererl""'-  '''"'™  ''»"'  ^c'   orl'J 

3.  No  such  proclamation  shai,  h.ve  effect  withinthe  ii.its  of  any  cUy 
Of  UJ  XrSK^'r ''-''-  °r  "*e  Poac,  shall  take  judici^notiee 

on^V  ?bVu^  -rpV.^l^'^^U'^rt^^  every  person  employed 

lP-'°'°"*\9°^^i^^^oner  or  Offklr  appStMZr?he^^.''''''  *^T  """  ^<^i^e' 

afo1;sSraVrT°d?nlnJ^d'l'n\CS^^  person  employed,  as   ' 

designated  in  such  proclamtion   raavV?o   -Ifl"""  """^  within  the  limits    ' 
Commissioner,  Constable  o"  other  Peace  oSrii'^/"^^  Justice  ofthe  PeTce! 
use  of  Her  Majesty.  «.  ^"''^  Ull'cer.—and  „sl^||  be  forfeited  to  the 

p^s^Hh^c^h^  t^ ffisTefi  s-r  z  "ut "=  "°^^  ^'''""  ^i'^  p'-e  ;r  ■ 

such  proclamation,  keeps  or  has  U.  hk  nncuV'    P°"  °'"  "''«'■  "'o  day  named  in 
within  any  such  i^ac^'^any  weanon  th^-n  •  "°"  °'"  """"'*  ^'^  •'^'^  or  control      ^ 
dollars  and  not  less  than  two  dZrf?-  "^  '^"""^  "°'  exceeding  four 

posses8i6n.  °°"  '*"  '^""'"^^  ^"^  every  such  weapon  found  in  S 


••  lsrSS°o?'^r='l?':^f!!^!'«:!''J«  Act.  ,^3  or  conceals 

'eCor 


or  aids  in  rec^fv/nrorconSror  pru^S'tote^'*'  ^^ -'» 

within  any  place  in  which  this  Act  is  at  thflT,!^„  •  'j^  ^oeiveT  or  concealed. 


ing  to  or  in  t^ierusrodVof  arp^.^'on%mlViroi"^         ""^  --P»  '-'-?- 
shall  incur  a  nenaltv  nnt  n,o"L?:!?." -^™P'°y«^  on  or  about  any  public  .work 

hundred  dftlars  and  not.less  than  forty' 
all  belonar  to  the  inrn™»-'»_j  .^i  'Yr^ 


ok  11 !  vuaiuuj  oi  any  person  i 

shall  incur  a  penalty  not  exceeding  one  hundred  dffliAr,  .„w  r',,'— —  ""'n. 
dol  ars,  and  a  moiety  of  such  penalty  shanbelnnJ^t^.^  •"r'*  °°*  ®'«  ""»"  forty 
moiety  to  Her  Majesty,  for  the^Wic  Ss  of  Canada,      '"'^°™''  ""''  "^?  "'^ej 


anT'pe'i^o'n^TiruXr a'wai^^^?  1""^.^ o^:  ^T'^'e-  ''^^  O^-r,  or 
may  arrest'and  detain  aBv  prrso^  emnL«H  nn  ^  Nonstable  or  Peace  Offl^r. 
any  weapon,  within  any  olfceln  wS?L  [k^  T  f- ^  P"^i'<=  ^°''k-  found  carryinK 
time  andTn  such  manK  l^the  uigment of  sU'  r'  "■"'•■'"  force. a^^g 
he  Peace.  Constable  or  Peace  Officer  or  ^^L.^r^  Commissioner,  Justice  of 
just  cause  of  suspicion  thaf  it  fs  caWTeff^""  ""J^"*^ 

peace;  and  every  one  so  emnlnvflrf  »!.!..  purposes  dangerous  to  the  public 
of  a  misdemeanof.-and  tC§S«  nf  Z°  p""""'  """V""^  ^«»P°n.  is  Sty 
such  nerson.  or  befornhom  he/s  bro,Lht^,nH''"^  \  Counnissioner  arrSt  n« 
him  ^r  trial  for  a  misdeSnt^^rA^ta^ScLT^^^^^^^^^ 
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ance  at  the  next  term  or  sitting  of  the  Court  before  which  the  offence  can  be 
tried,  to  answer  to  any  indiotjnent  to  l)e  then  preferred  against  him. 

8.  Any  Commissioner  appointed  under  tW8  Act,  or  any  Justice  of  the  Peace 
having  authority  within  tB?  place  in  which  this  Act  is  at  the  time  in  force, 
upon  the  oath  of  a  credible  witness  that  he  believes  that  any  weapon  is  in  the 
possession,  of  any  person  or  in  any  house  or^place  contrary  to  the  provisions  of 
this.Act,  may  issue  his  warrant  to  any  Constable  or  Peace  OflBcer  to  search  for 
'  '  anq  seize.the  same, — and  he,  or  any  person  in  his  aid,  may  search  for  and  seize 
.the  same  .in  the  possession  of  any  person,  or  in  any  such  house  or  place. 

S  If  admission  to  any  such  houseor  place  is  reftised  a^erdemapd,  such 
table'or  P^ce  Officer,  and  any  person  in  his  aid,  may  enter  the  same  by  force 
by  day  or  by  nighLand^seiz^  any  such  weapon  and  deliver  it  Xo  such  Co.mmia- 
sioner ;  and  unless  the  person  in  whose  possession  or  in  whose  house  or  pre- 
mises the  same  is  found,  within  four  days  next  after  the  seizure,  proves  to  the 
satisfaction  of  such  Commissioner  or  Justice  of  the  Peace' that  the  weapon  so 
seized  was,' not  in  his  possession  or  in  his  house  or  place  contrary  to,the  mean- 
ing of  this  Act,  such  weapon  shall  be  forfeited  to  the  use  of  Her  Majesty.^ 

10.  Afl  weapons  declared  forfeited  under  this  Act  sliall  be  sold  or  destroyed 
under  the  direction  of  the  Cominissionec  by  whom  or  by  whose  authority  the 
same  are  seized,  and  the  proceeds  of  such  sale,  after  deducting  necessary  ex- 
penses, shall  be  received  by  such  Commissioner  and  paid  over  by  him  to  the 
Minister  of  Finance  and  Receiver-General,  for  the  public  uses  of  Canada. 

11.  Whenever  this  Act  ceoses  to  bei  in  force  within  the  place  where  any 
weapon  has  been  delivered  and  detained  in  pursuance  thereof,  or  whenever  the 
owner  qr  person  lawfully  entitled  to  ony  such  weapon  satisflerthe  Commissioner 
that  he  is  about  to  remove  immediately  from  the  limits  within  which  this  Act  is 
at  the  lime  in  force,  the  Commissioner  may  deliver  up  to  the  owner  or  person 

.  authorized  to  receive  the  samd,  any  such  weapon,  on  production  of  the  receipt 
given  for  it.  • 

18.  Every  Commissioner  under  this  Act  shall  make  a  monthly  return  to  the 
Secretary  of  Slate  of  all  weapons  delivered  lo  Kim.  and  by  him  detained  under 
this  Act. 

INTOXICATING   LIQUOB.  .^■ 

IS.  Upon  and  after  the  doy  named  in  such  proclamation  and  during  such 
pertod  as  such  proclamation  remains  in  force,  no  person  shall,  at  any  place 
lyitnin  the  limits  specilled  in  such  proclamation,  sell,  barter  or,  directly  or  indi- 
rectly; for  any  matter,  thing,  profit  or  reward,  exchange,  supply  or  dispose  of, 
any  intoxicating  liquor ;  nor  expose,  keep  or  have  in  possession  any  intoxicating 
liquor  intended  to  he  dealt  with  in  any  such  way. 

ft.  The  provisions  of  this  section  shall  not  extend  to  any  person  selling  intoxi- 
caMng  liquor  by  wholesale,  and  not  retailing  the  same,  if  such  person  is  a 
licensed  distiller  or  brewer. 

14k  Every  one  who,  by  himself,  his  clerk,  servant,  agent  or  other  person, 
violates  jiny  of  the  provisions  of  the  next  preceding  section,  is  guilty  of  an  offence 
ag&inst  this  Act,  and,  on  a  flrst  conviction,  shall  be  liable  to  a  penalty  of  forty 
dollars  and  costs,  and,  in  default  of  payment,  lo  imprisonment  for  a  term  not 
exceeding  three  months,— and  on  every  subsequent  conviction,  lo  the  said 
penalty  and  the  said  imprisonment  in  default  of  payment,  and  also  to  further 
impri89;iment  for  a  term  not  exceeding  six  months. 

15.  Bvery  clerk,  ser\'ant,  agent  or  other  person  who,  being  'in  the  employ- 
ment of,  or  on  the  premises  of  another  person,  violates  or  assists  in  violating 
any  of  the  provisions  of  the  thirteenth  section  of  this  Act,  for  the  person  in 
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JuJSe  te  Cce"  tZiZ  T^''  ""'••m'auon  before  a„v  r        ■ 
inloxieating,  liquor   with       '"'^'•««««n  lo  believe  and  .Inl^  Commiswoner  or 
thirteenth  Mc  en  of^h  1  a IT"^  '»  *h*ch  a  vioiatZ  „t?S  ''^''"^^  ">«'  ""Y 
is.  Within  t^SitSci  J^'  '"*  *'*'«"  '=°'"'n''ted  0    8"i  °f^;5«  P^^^  of  th J 

proclaimed  to  be  in  foreo^  "  "7  proclamation  bv  whichlh  .  "a**^^?'"™'"*'' 
or  oth»r  craft  or  n  orTh„?^  ^"""^  o'"  ""y  steamZL  v«»1^k  ^"^  has  been 
vehicle  or  other  conveva^.''  ""^^  ''""'^'"g  or  premises^i'  *"'"*'  •^'"'OO'  ™" 
the  Peace  Zn  issue  aC-rV''"'""y  P'^^^^.  the   "ommi,!:"  any  carriage. 

.   intoxicating  Crand^?""  t'«™^       «'"■■»•  8«^?ch   wTr?«n?   k^",?' '* '"'''''"'l 
2.  No  dwelling-house  in  wki,.K  - 

^  owner    keooer  np 

neJJp^'itnec'tiA^nKl^^^^^^^  liquor  seized  under  the 

l.e  condemn^  and  destroyed  unUI  the  ftti?'"" .'''''"«  ">«  same,  it  shall  not 
rek8'Kt'?°^''^«P««fcaKes"a«ta??sl?t  tlT  ^''}"  '"e  numbe 
Ss't  tXjE  '''°f."P  "  ^""en  or  a  printed  not^ire'^nH  5**°  a^lvertised  for  two 
at  least  three  public  places  of  the  pli^e  where  ll  was  ^izer^"""  '^''''^' '» 
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be  returned  to  the  Commissioner  or  Justice  who  issued  the  same  ;  but  if,  ifter 
such  advertisement  as  aforesaid,  it  appears  to  such  Commissioner  or  Justjce 
that  a  violation  of  the  provisions  of  the  thirteenth  section  of  this  Act  has  been 
committedorisintended  to  be  committed,  then  such  intoxicating  hquor.with 
any  package  in  which  it  is  contained,  shall  be  forfeited  and  destroyed,  according 
to  the  provisions  of  the  next  preceding  Action.  ^ 

18.  Any  payment  or  compensation,  whether  in  money  or  securities  for 
money,  labour  Or  property  of  anv  kind,  for  intoxicating  liquor  sold',  bartered 
exchanged,  supplied  or  disposed  of,  contrdi-y  to  the  provisions  of  the  thirteenth 
section  of  this  Act,  shall  be  held  to  have  been  crimilnally  received  without 
consideration,  and  against  law,  equity  and  good  conscience,  and  the  amount  or 
value  thereof  may  be  recovered  from  the  receiver  by  the  person  making,  paymg 
or  furnishing  such  payment  or  compensation  ;  and  all  sales,  transfers,  convey- 
ances, liens  and  securities  of  every  kind,  which  either  in  whole  or  in  parl  have 
been  made  or  given  for  or  on  account  of  intoxicating  liquor  sold,  bartered, 
exchanged,  supplied  or  disposed  of  contrary  to  the  provisions  of  the  thirteenth 
section  of  this  Act,  shall  be  void  against  all  persons,  and  no  right  shall  be  ac- 
quired  thereby  ;  ftnd  no  action  of  any  kind  shall  be  maintened,  either  in  whole 
er  in  part,  for  or  on  account  of  intoxicating  liquor  sold,  bartered,  exchanged, 
supplied  or  dispoied  of,  contrary  to  the  provisions  of  the  said  section. 

19.  in  any  prosecution  under  this  Act  for  any  ollence  with  respect  to  into- 
xicating liquor,  it  shall  no<  be  necessary  that  any  witness  should  depose  directly 
to  the  precise  description  of  the  liquor  with  respect  to  which  the  offence  has  been 
committed,  or  to  the  precise  consideration  therefor,  or  to  the  fact  of  the  offence 
having  been  committed  with  his  participation  or  to  his  own  personal  and  certain 
knowledge;  but  the  Commissioner  or  Justice  of  the  Peace  trying  the  case,  so 
soon  as  it  appears  to  him  that  the  circumstances  in  evidence  sufllciently 
establish  the  offence  complained  6f,  shall  put  the  defendant  on  his  defence,  and 
in  default  of  such  evidence  being  rebutted,  shall  convict  the  defendant  accord- 
ingly. 

GENERAL  PBOVISIONS. 

SO.  Any  Commissioner  or  Justice  of  the  Peace  may  hear  and  determine,  in  a 
summary  manner,  any  case  arising  within  his  jurisdiction  under  this  Act ;  and 
every  person  making  complaint  against  any  other  person  for  violating  this  Act, 
or  any  provision  thereof,  before  such  Commissioner  or  Justice,  may  be  admitted 
as  a  witness;  and  the  Commissioner  or  Justice  of  the  Peace  before  whom  the 
examination  or  trial  is  had,  may,  if  he  thinks  there  was  probable  cause  for  he 
prosecution,  order  that  the  defendant  shall  not  recover  costs,  although  the 
prosecution  fails. 

91.  All  the  provisions  of  every  law  respectin?  the  duties  of  Juistices  of  the 
Peace  in  relation  to  summary  convictions,  and  orders  and  to  appeals  from  such 
convictions,  and  for  the  protection  of  Justices  of  the  Peace  when  acting  as 
such  or  to  facilitate  proceedings  by  or  before  them  in  matters  relating  to  sum- 
mary convictions  and  orders,  shall,  in  so  far  as  they  are  not  inconsistent  with 
this  Act,  apply  to  every  Commissioner  or  Justice  of  the  Peace  mentioned  in 
this  Act  or  empowered  to  try  offenders  against  this  Act ;  and  every  such  Com- 
missioner shall  be  deemed  a  Justice  of  the  Peace  within  the  meaning  of  any 
such  law,  whether  he  is  or  is  not  a  Justice  of  the  Peace  for  other  purposes. 

as.  On  the*rial  of  any  proceeding,  matter  or  question  under  this  Act,  the 
perwi  opposing  or  defending,  and  the  wife  or  husband  of  such  person,  shall  be 
competent  to  give  evidence. 

as.  No  action  or  other  proceeding,  warrant,  judgment,  order  or  other 
Instrument  or  writing,  authorized  by  this  Act  or  necessary  to  carry  out  its 
provisions,  shall  be  held  void  or  be  allowed  to  fail  for  defect  of  form. 
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Constable,  Peace  Officer  o?  other  neAnn^n°""°'.l'!°°«''  "^  ''"stice  of  the  Peace 
Act.  shall  be  commenced  wuEfx  monlh.  ''"r^r.'"«  •^""^  *"  persuance  oK 
arises;  and  the  venue  shal  be  lai" or  the  fi— '''""""«"''=*"««  °'a^^ 
county  or  olace  wher^  the  cau^  of  actTon  arose  ThZ^h""!;"^,  '"  ">«  district  or 
the  general  issue  andVive  thi/Act  and  th«  =^  •'  ?"**  ""«  defendant  mav  niead 
such  action  is  brought  after  ThftimelimuTnn^h'"''""''  '"  evidence ; 'and  if 
brought  in  any  other  district/couZo?  ou'r^.h''' "''""^J" '"^^^  «'' ihe  action 
judgment  or  verdict  shall  be  g  ven  for  the  Cnrtl^?"  "^/.f  "^e  prescribed,  ho 


II.S.C.,  CHAPTER  152. 
An  Act  respecting  the  Preservation  of  Peace  at  Public  Meetings 
■  \n^  i^rhet^'^L^J^r-}'?'"-''- jurisdiction  . 


person  is  -  armad7orw\.Ta^»^^^  wUh  wh^h  InTS 

such  person  who,  upon  such  dpmnnH   hI;?-  °  '"*  Possession;  and  everv 


ably  ind  quietly?  to 'such  J  usricrofthrp"''  Z  '^'^^«  '»  '^^  "P  Veare 
aforesaid  Js  guilty  of  a  misdemrnolr  Lh'^'^k  1°^  *"•=''  """^nsive  wejon  a 
the  refusal  oFsucl;  I^rs^to  Se?u/slrwea  "of  a^'S"^^ 
a  penalty  not  exceeding  eight  dollars  — whiPh^^  u'  "l*^  adjudge  him  to  pay 
manner  as  penalties  are  levied  under  U^^^w    '^""  ^  """'  *»«  'evied  in  fike 
beTore  Justices  of  the  i»«ac«. Tsuch  Irson  mirhT'''"*  *!"""«"•*'  Proceed  nS 
ment  or  information,  as  in  ither  caseWmU-?^  ^^  proceeded  agafnst  by  S. 

shall  not  interfere  with  Vepowe?TfsScr?usZT'"'  ^"V^"''''  «°"-Son 
Peace,  to  take  such  weapon,  orMuse  the  Jmn.'K '.*'?>'  o'her  Justice  of  the 
without  his  consent  and  acainstl^^,^  n^  ^^^?1\  ^  '«•'«'»  ^om  such 


manner  as  penalties  are  levied  under  U^JZ  ^.-^  """'  *»«  'evied  in  fiki 
before  Justices  of  the  i»«ac«. Tsuch  Irson  mirhT'''"*  *!"""«"•*'  Proceed  £' 
ment  or  information,  as  in  mhp'.rer'f  l!.??^^^  proceeded  agarnSt  by  S 

without  his  con^"nt  a^dTgl'instTs'lnr  b^X h^r?*^"''^^^ 

purpose.  """  "'*  *'"•  ''>  such  force  as  is  necessary  fflr  Uiat 

wJ  A"  ES.SLH3  ?u?e"trv'rf '"'  "i '"«  ''«'''=«• '«  whom  any  such 
next'after  the  nS^X^Hv^SriT^'^'^  "^  aforesaid,  made  on  thedav 
if  of  the  value  of  one^oHarT  u^wfrdf  brr^,:!™ '!f'r '  «"'=''  ^e-^Pon  shau^ 
Peace  to  the  person  from  whom  Kme  was  received  ^'  '""''  "'"^"^  ''  «>« 

w  JJ,Vr"^;/e''S  tttlSXrerif^Se's^'i'f'^  ^°  ^'^  -V  such 
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.S.C.,  CHAPTER  163. 

f 

An  Act  respecting  Priae-fighting. 

ChtrS^C  an7pS:e'SEr!'or/nr^^^^^^^^  -  Canada,  any 

reaBon  to  believe  that  any  pereon  w°thin  his  bSfet  nr  ''''!"  ^-^^^  O'"''^''' ''«» 
engage  as  principal  iain\m^Sk^ahtr,^i,L^r}°i^^^^ 
such  person  and  take  him  bi^m,nmi  !^"  ^■f""'^''' ''«  ^'"'"  forthwith  arrest 
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dnd  if  he  is  satisfled  that  the^rson  so  brought  before  him  was,  at  the  time  of 
bis  arrest,  about  to  engage  as  a  principal  in  a  prize-tight,  he  shall  require  the 
accused  to  enter  into  a  recognizance,  with  sufficient  sureties,  in  a  sum  not 
exceeding  five  thousand  dollars  and  not  less  than  one  thousand  dollars,  condi- 
tioned that  the  accused  will  not  engage  in  any  such  light  within  one  year  from 
and  after  the  date  of  sucb  arrest ;  and  in  default  of  such  recognizance,  the  pei^on 
before  whom  the  accused  has  been  brought  shall  commit  the^accused  to  the  goal 
of  the  county,  district  or  city  within  which  such  inquiry  takes  place,  or  if  there 
is  no  common  goal  there,  then  to  the  common  goal  which  is  nearest  to 
the  place  where  such  inquiry  is  had,  there  to  remain  until  he  gives  such 
recognizance  with  such  sureties. 

7.  If  any  i>herilT  has  reason  to  believe  that  a  prize-flght  is  taking  place  or  is 
about  to  take  place  within  his  jurisdiction  as  such  Sherilf,  or  that  any  persons 
are  about  to  come  into  Canada  at  a  point  within  his  jurisdiction,  from  anyplace 
outside  of  Canada,  with  intent  to  engage  in,  or  to  be  concerned  in.  or  to  attend 
any  prize-light  within  Canada,  he  shall  forthwith  summon  a  force  of  the  inha- 
bitants of  his  district  or  county  sufficient  for  the  purpose  of  suppressing  and 
previanting  such  light.— and  he  shall,  with  their  aid,  suppress  and  prevent  the 
same,  and  arrest  all  persons  present  thereat,  or  who  come  into  Canada  as  afore- 
said, and  shall  lake  them  before  some  person  having  authority  to  try  offences 
against  this  Act,  to  be  dealt  with  according  to  law,  and  lined  or  imprisoned,  or 
both,  or  compelled  to  eflter  into  recognizances  with  sureties,  as  hereinbefore 
provided,  according  to  the  ijature  of  the  case. 

lO.  Every  Judge  of  a  Superior  Court  or  of  a  County  Court,  Judge  of  the 
Sessions  of  the  Peace,  Stipendiary  Magistrate,  Police  Magistrate,  and  Commis- 
sioner of  Police  of  Canada,  shall,  within  the  limits  of  his  jurisdiction  as  such 
Judge,  Magistrate  or  Commissioner,  have  all  the  powers  of  a  Justice  of  the  Peace 
with  respect  to  offences  against  this  Act. 


R.9.C.,  CHAPTER  164. 
An  Act  respecting  Perjury. 

4.  Any  Judge  of  any  Court  of  Record,  or  any  Commissioner  before  whom 
(my  inquiry  or  trial  is  held,  and  which  he  is  by  law  required  orauthoriiied  to  hold, 
may,  if  it  appears  to  him  that  any  person  has  been  guilty  of  wilful  and  corrupt 
perjurj-  in  any  evidencj  given,  or  in  any  affidavit,  affirmation,  declaration, 
oAposition.  examination  answer  or  ottver  proceeding  made  or  taken  belbre  him, 
direct  such  person  to  be  ^osecuted  for  such  perjury,  if  there  appears  to  such 
Judge  or  Commissioner  a  reasonable  cause  for  such  prosecution, — and  may  ' 
commit  such  person  so  directed  to  be  prosecuted  until  the  next  term,  sittings  or 
sessioa  of  any  Court  having  po  a  er  to  try  for  perjury,  in  the  jurisdiction  within 
which  such  perjury  was  committed,  or  permit  such  person  to  enter  into  a  recog- 
nizance, witn  one  or  more  sufficient  sureties,  conditioned  for  the  appearance  of 
such  person  at  such  next  t<.-rm,  sittings  or  session,  and  that  be  will  then 
surrender  and  take  his  trial  and  not  depart  the  Court  without  leave,— and  may . 
re.]|uire  any  person,  such  Judge  or  Commissioner  thinks  (It,  to  enter  into  a 
recognizance  conditioned  to  prosecute  or  give  evidence  against  such  person  so 
directed  to  be  prosecuted  as  aforesaid. 
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An  Act  respecting  Offences  against  Pnhl,v  w      , 

Public  ConvSence  ^^^''  ^''"*''  «°*^ 


bef3''Si'?Slr  '^""'"-^  -  Which  ,he" 

^  ~  or  ^^£^ -=e  --"rHxE:^««H5 

*     ■  """ 

K.S.C.,  CHAPTER  167. 
.^  An  Act  respecting  Offences  reh^ting  to  the  Coin 

that  such  copper  or  brass  cn^nh«oh    "^'^'^  witness,  other  than  .hM-PP*""^ 
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CEIMINAL  CODE  OF  CANADA. 
E.SX).,  CHAPTEE   169. 


An  Act  respecting.  oflPences  relating  to  the  Army  and  Navy. 

9.  One  moiety  of  the  amount  of  any  penalty  recovered  under  any  of  the  preced- 
ing sections  shall  be  paid  over  to  the  prosecutor  or  person  by  whose  means  tf»e 
offender  has  been  convicted,  and  the  other  moiety  shall  belong  to  the  Crown. 


RS.C,  CHAPTER  172. 

An  Act  respecting  Cruelly  to  Animals: 

7,  Every  pecuniary  penalty  recovered  with  respect  to  any  such  offence  shall 
be  applied  in  the  following  manner,  that  is  to  say  :  one  moiety  thereof  fo  the 
corporation  of  the  citv,  town,  village,  township,  parish,  or  place  in  which  the 
offence  was  committed,  and  the  moiety,  with  (UU  costs,  to  the  person  who 
informed  and  prosecuted  for  the  same,  or  to  such  other  person  as  to  the  Justices 
of  the  Peace  seems  proper.  , 


51  VICT.,  CHAPTER  41. 


< 


I 

An  Act  to  amend  the  law  relating  to  fraadnlent  marks 

on  Merchandise. 

1ft.  Any  goods  or  things  forfeited  under  any  provision  of  this  Act,  may  be 
destroyed  or  otherwise  disposed  of  in  such  a  manner  as  the  Court,  by  which  the 
same  are  declared  forfeited,  directs ;  and  the  Court  may,  out  of  any  proceeds 
realized  by  the  disposition  of  such  goods  (all  trade  marks  and  trade  descriptions 
being  tirst  obliterated),  award  to  any  innocent  party  any  loss  he  may  have  in- 
Qocentiy  sustained  in  dealing  with  such  goods. 

19.  On  &uy  prosecution  under  this  Act  the  Court  may  order  costs  to  be  paid 
to  the  de^ndant  by  the  prosecutor,  or  to  the  prosecutor  by  the  defendant,  ha- 
ving regard  to  the  infor/nation  gWn  by  and  the  conduct  of  the  defendant  and 
prosecutor  respectively.  ^ 

18.  On  the  sale  or  in  the  contract  for  the  sale'^of  any  goods  to  which  a  trade 
mark  or  mark  or  trade  description  has  been  applied,  the  vendor  shall  be  deemed 
to  warrant  that  the  mark  is  a  genuine  trade  mark  and  not  forged  or  falsely 
applied,  or  that  the  trade  description  is  not  a  false  trade  description  within  the 
meaning  of  this  Act,  unless  the  contiary  is  expressed  in  some  writing  signed 
by  or  on  kehalf  of  the  vendor  and  delivered  at  the  time  of  the  sale  or  contract 
to  and  aseepted  by  the  vBndee. 

SB.  The  importation  of  any  goods  whio^,  if  sold,  would  ba  forfeited  under 
the  foregoing  provisions  of  this  Act,  and  of  goods  manufactured  in  any  foreign 
state  or  country  which  bear  any  name  or  trade  mark  which  is  or  purports  to  be 
the  nadie  or  trade  mark  of  any  manufacturer,  dealer  or  trader  in  the  United 
Kingdom  or  in  Canada  is  hereby  prohibited,  unless  such  name  or  trade  mark  is 
accompanied  by  a  deOnite  indication  of  the  foreign  state  or  Country  in  which 
the  goods  were  made  or  produced  ;  and  any  person  who  imports  or  attempts  to 
import  any  such  goods  shall  be  liable  to  a  penalty  of  not  more«lhan  live  hundred 
dollars,  nor  less  than  two  hundred  dollars,  recoverable  on  summary  conviction, 
and  the  goods  so  imported  or  attempted  to  be'  imported  shall  be  forfeited  and 
may  be  seized  by  any  Officer  of  the  Customs  and  dealt  with  in  like  manner  as 
any  goods  or  things  rorfeitad  under  this  Act. 
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2.  Whenever  there  i<»  nn  „ 
colouraJ.le  imitation  rxriu^  "*'  ^oods  a  namp  -h.^i.  • 
such  name,  Sss7^sa-"n"'"' "'■'»?'«'=«  inTeuSi^^^^^^^  '^'''"'=«'  ^''h  or  a 
which  it  is  situate-  shall  nTP*""'*"!  "V  the  name  i  i^h"^1°'"  °''  *"  Canada 
tacbing  of  such  name  i,  n^^^\  ^^^  minister  of  Cu.fnm  ^''""^  *"'  country  in 
Ministlr  shall  be  thTsoTe  TuIp''^''''^''  '<>  -ieceive  S?    'hflf ''^^^  "•«'  ""^  a U 


3.  The  Governor  i„  Counc     "  '""«'"'""'•  '^  ^«"''-. 

public  interest,  declare  thatTh;  ^"5''  whenever  he  deem,  i, 
shall  apply  to  iny  c?tv  or  ni„^  Provisions  of  the  two  8.^«  r'^  expedient  in  the 
publication  in  the  CatZlr"^  '"  ""^  foi-eign  stl?e  „pT"°"'  "«*'  preceding 
such  provisions  shair'a^ySluchUt'^  ""'^^^  '^S,ulrm"aS  ^ -"/f"er  ^^^ 
to  any  place  in  the  Unit  J  Kin„  •  "^^  *""  P'ace  in  like  mT^„  '°  ""«'  *>ehalf, 
cordmgly.  ^""^^  Kmgdom  or  in  Canada,  andTayl^L'?"^  "^P'^ 
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CRIMINAL  CODE  OF  CANADA. 


53  VlCr.,  CHAPTEB  SI. 


T  ■ 


"^" 


.  An  Act  further  to  amend  the  Criminal  Law. 

ESCAPES   AND   RESCUES.     ' 

1,  Section  nine;  of  chapter  one  hundred  and  (Ifty-Qve  of  the  Revised  Statutes 
of  Canada,  An  Act  respecting  Sscapes  antf  Rescues,  is  hereby  repealed  and  the 
following  section  is  substituted  therefor  : — 

"  9*.  lilvery  one  who,  being  sentenced  to  imprisonment  or  detention  in,  or 
being  ordered  to  l)e  detained  in,  any  reformatory  prison,  reformatory  school, 
industrial  refuge,  industrial  home  or  industrial  school,  escapes  or  attempts' 
to  escape  thereflrom,  is  guilty  of  a  misdemeanor,  and  may  be  dealt  with  -as 
follows  : —  ■ 

'  "  The  olTender  may  at  any  time,  be  apprehended   without  warrant  and 
brought  before  any  Magistrate,  who,  upon  proof  of  his  identity,-^ 

"  \a.)  In  the  case  of  an  escape  ^or"  attempt  to  escape  from  a  reformatory 
prison  or  a  reformatory  school,  shall  remand  him  thereto  for  the  remainder  of 
his  original  term  of  imprisonment  or  detention ;  or, —  '' 

"  {b.)  In  the  case  oflbi  escape  (5r  attempt  to  escape  froAi  an  industrial 
ret\ige,  industrial  home  or  industrial  school, —     '  '     1  " 

/         "(I.)  May  remand  him  thereto  for  ^he  remainder  of  his  original   term  ol 
imprisonment  or  detention/;  or, — 

■'  ii.)  If  the  OtBcer  in  cnarge  of  such  refugei  home  or  school  certiQes  in 
writing  that  the  removal  pf  such  offender  to  a  place  of  safer  or  stricter  impri- 
sonment is  desirable,  an<l  if  the  governing  body  of  such  refuge,  home  or 
school  applies  for  such  ibtnoval,  and  if  sufllcient  cause  therefor  is  shown  to 
the^satisfaction  of  such  Magistrate,  he  may  order  the  offender  to  be  removed  to 
and  to  be  kept  imprisoned,'  for  the  remainder  of  his  original  term  of  imprison- 
ment or  detention,  in  any  reformatory  prison  or  reformatory  school,  in  which 
by  law  such  offender  may  be  imprisoned  for  a  misdemeanor,^nd  when  there 
is  no  such  reformatory  prison  or  reformatory  school,  may  order  the  offender 
to  be  removed  to  and  to  be  so  kept  imprisoned  in  any  other  place  of  imprison- 
ment to 'which  the  offender  may  be  lawfully  committed  ; 

"  (c.)  And  in  any  case  ntentioned  in  the  preceding  paragraphs  (a)  and  {b) 
of  this  subsection,  or  if  the  term  of  his  imprisonment  or  detention  has  expired, 
the  Magistrate  may,  after  conviction,  sentence  the  offender  to  such  acUitional 
term  of  imprisonment  or  detention,  as  the  case  may  be,  not  exceeding  one 
I  year,  as  to  suc^  Magistrate  deems  a  proper  punishment  for  the  escape  or 
atteippt  to  escape  " 

8.  Every  one  who,  being  sentenced  to  imprisonment  or  detention  in,  or  being 
ordered  to  bo  detained  in  any  industrial  refiige,  industrial  home  or  industrial 
school,  by  reason  of  incorrigible  or  vicious  conduct,  or  with  Reference  to  the 
general  discipline  of  the  institution,  is  beyond  the  control  of  the  Officer  in 
charge  of  such  institution,  is  guilty  of  a  misdemeanour,  and  may  be  dealt  with 
as  follows : —  , 

(a.)  The  offender  may,  at  any  lime  before  the  expiration  of  his  term  of  impri- 
sonmeht  or  detention,  be  brought  without  warrant  before  any  M&gistrate,  if 
the  Officer  in  charge  of  8t}ch  rehige,  home  or  school  certifies  in  writing  that  the 

^removal  of  such  oifender.  to  a  place  of  stricter  impriSQnment  is  desirable,  and  if 
lie  governing  body  of  such  reAige,  home  or  school  applies  for  such  removal, 
and  if  sufficient  cause  therefor  ift  shown  to  the  satisfaction  of  such  Magistrate, 

I  he  may  order  the  offender  to  be  removed  to  and  to  be  kept  imprisoned,  for  (ho 

.   remainder  of  his  original  term  of  imprisonment  or  detention,  in  any  refbnnatory 

prison  or  reformatory  school  in  which  by  law  such  offender  may  be  imprisoned 

ror  a  misdemeanour ;  and  when  there  is  no  such  reformatory  prison  or  school 

the  )Iagistrate.'may  OQ(^the  offender  to  b^  removed  to  and  to  be  so  kept 
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delainsd  in  Saint  Patrick's  Home  at  Halifax  for  any  term  not  exceeding  flVe 
years,  and  not  less  than  two  years ;  l)ut  no  such  sentence  shall  be  pronounceliS 
unless  or  until  provision  has  been  made  by  the  municipality  within  whictf, 
such  conviction  is  had,  out  of  its  Ainds,  for  the  support  of  boys  so  sentencedj^ 
at  the  rate  of  not  less  than  sixty  dollars  per  annum  for  each  boy."  < ' 

t 

S7.  Section  sixty-six  of  the  said  Act  is  hereby' repealed  and  the  following 
substituted  therefor  : —  ~i 

"  66.  The  superintendent,  or  head  of  the  said  home,  may  at  any  .time 
notify  the  Mayor,  Warden  or  other  Chief  Magistrate  of  any  municipality, 
that  no  prisoners,  beyond  those  already  under  sentence  in  such  home,  will  bQ 
received  therein  ;  ^nd  after  such  nolitlcation  no  such  sentence  shall  be  j)ro- 
nounced  in  such,municipality  until  notice  has  been  received  by  such  May(2r> 
Warden  or  Chief  Magistrate,  from  the  said  superintendent  or  bead,  that 
prisoners  will  again  lie  received  in  the  said  home." 

88.  The  six  preceding  sections  shall  not,  nor  shall  any  of  ^hem,  come  into 
force  t\ntil  the  same  shall  have  been  proclaimed  by  the  Governor  in  Codicil. 

SO.  The  said  Act  is  hereby  further  amended  by  addjng  a(^the  end  thereof 
the  following  sections.  .  - 

,       PART  VI.  \, 

"  Manitoba. 

"  Manitoba  Beformatory  for  Boys. 

'•  78.  If  any  boy,  who,  a^the  time  of  his  trial,  appears  to  the  Court  to  be 
under  the  age  of  sixteen  years,  is  convicted  of  any  otfence  for  which  a  sen- 
tence of  imprisonment  for  a  period  of  thi^  months  or  longer,  but  less  than 
five  years,  may  be  imposed  upon  an  adult  convicted  of  the  like  offence,  and 
the  Court  before  which  such  boy  is  conviqteol  is  satisfied  that  a  due  regard 
for  the  material  and  moral  welfare  of  the  boy^manifestly  Irequires  that  he 
should  be  committed  to  the  Manitoba  reformatorjrfor  boys,  ithen  such  Court 
may  sentence  the  boy  to  be  imprisoned  in  such  reformatory ifor  such  term  as 
the  Court  thinks  fit,  not  being  greater  than  the  term  of  ininrisonment  which 
could  be  imposed  upon  an  adult  for  the  like  offence,  and  nAiy  further  sentence 
such  boy  to  be  kept  in  such  reformatpry  for  an  indefinite  tijme  alter  the  expi- 
ration of  such  fixed  term  ;  Provided,  that  the  whole  period  jof  confinement  in 
such  reformatory  shall  not  exceed  five  years  from  the  comineDeement  of  his 
imprisonment. 


"  79«  If  any  boy,  apparently  under  the  age  of  sixteen  years,  is  obnvicted 
of  any  offence,  punishable  by  law  on  summary  coavictioi,  and  thereupon  is 
sentenced  and  committed  ttNgrison  in  any  common  gaiol  for  a  period  of 
fourteen  days  at  the  l^ast,  any  Judge  of  any  one  of  thef  Superior  Courts,  or 
any  Judge  of  a  County  Court,  in  any  case  occurring  wlttiin  bis  county,  may 
examine  and  inquire  into  the  circumstances  of  such  oosa'and  conviction  and 
when  he  considers  the  material  and  moral  welfare  of  thp  boy  reqfuires  such 
sentence,  be  may,  as  an  additional  sentence  for  such  offence,  sentence  such 
boy  to  be  sent  either  forlhwiUi  or  a)  the  e:q>iration  of  his  imprisonment  in  such 
gaol,  to  such  reformatory,  to  be  there  detained  for  the  purpose  of  his  industrial 
and  moral  education  for  an  indefinite  period,  not  exceeding  in  tt>e  whole  five 
years,  fW>m  the  commencement  of  his  imprisonment  in  ^e  common  gaol. 

"  80.  Bvcry  l>oy  so  sentenced  shall  be  detain  d  in^uefc^fttformatory  until 
the  expirttioA  of  the  fixed  term,  if  any,  of  his  senlnnce,  unless  sooner  dis- 
charged bv  lawful  authority,  and  thereafter  sh  ill^'  subject  to  the  provisions 
hereof  and*  to  any  regulations  made  as  hereinafl^nr  provided,  be  detained  in 
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suctifl^atory  for  n  npr.Jwi  ^^^ 

„  "81.  A  copy  of  the  ««n,  "°'''"  ^''"caiion. 

vwhere  such  sentence  is  nnn"^'*' '"<='>  *>oy  to  he  commn" ''"T'^'^'^'  ^«'-'>a"y 
•'    and  detain  such  boy!  untSr"''*'  ''"^  forihegao?e"of  L'ufh°'  "V''^  •="""»? 

confinement  in^^hlch  hi  is  uS 'h'''  '^  '''^  '=«™mor^aoTorn?H'''"r^'* '» 
conveniently  re.o.ad ?o^  llrZ^ill'!^''''''"^  -"-S ^^ ff fafSra?; 

M  disease,  or  under  anv  l.i^"  'at'oui-ing  under  anvLn,i^„l^™'»««0'' 


-  ted  to  remain  in  such  r«^'"'""  "''dangereusi  Ines/h  A""^.^"'"^  •"•  'nfec" 

illness:    Provided^h«/„      ?"'°'"y  ""''1  he  recovll  r    ''^  *'"»"  ^«  Permit- 

,  .  cause  shall  be  unl?.t'*"y''°y'-emaining  fnS TeforT,  '"'=''  '^'^"^^  or 

unexpired.         °^*^'  """  ^'»«-  d'scipline  and  controT  a,Th°''^. """  *"y  «"<=h 

'US  u  nis  term  was  still 

^acediotmLf^amenth^\^S  ''®''®''°  having  the  custodv  nr 
the  common  gaol  of  thH  In.  "".^  ^''^  reforraftory    mTvL,''^^^"'^^'-^^- 
or  other  placf  of  coLflnompn'/  °''  '^'«'"«' '"  whTchS  ontn'S  ""^  °"«"'^«'-  *" 
Iawn,lly^uthorizeSTthatth«>r'""'''-  *"'"'  "'renders  S/l  sn'""''"^^''' 
purpose  Of  being  conveye'd^'to'stTrrrorT'"'  ''l^^"'^-'^  S^e^fK" 

40.  The  provisions  of  thio  a  ►  •    -  '''^^  following." 
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HOUSE  OF  COMMONS  DEBATES,  1892. 


ON  THE 


CRIMINAL  CODE. 


The  following"  copy  of  the  Debates  is  taken  from  the  Official 
Eeport ;  and  although,  in  condensing  the  matter  so  as  to  keep  it  within 
the  limits  of  the  present  work,  a  few  changes  in  the  phraseology  could 
not  be  avoided,  the  Hansard  text  has,  for  the  most  part,  been  closely 
adhered  to,  r      i  ^ 

Tuesday,  12th  April  1892. 

Sir  JOHN  THOMPSON  moved  the  second  reading  of  Bill  (No 
7)  respecting  the  Criminal  Law.  He  said  :  The  objects  of  the  Bill 
are  stated  very  tersely  in  one  passage  of  the  Eeport  of  the  fioyal 
Commission  which  investigated  the  subject  of  the  Criminal  Law  in 
England,  in  defining  the  effort  at  codification  in  a  similar  Bill  in 
Great  Britain  in  these  words  : 

"•It  is  a  reduction  of  the  existing  law  to  an  orderly  written  system,  freed  from 
needless  technicalties,  obscurities,  and  other  defects  which  the  experience  of  its 
administration  has  disclosed.  It  aimfe  at  the  reduction  to  a  swtem  of  that  kind 
of  substantive  law  relating  to  critees  and  the  law  of  pf^dure,  both  as  to 
indictable  olTences  and  as  to  summuKConvictions.",   ■ 


The  Bill  is  founded  on 
Royal  Compiission  in  1880, 
(the  edition  of  188'7),  Burl 
Law  of  1889,  and  the  Cat 
reduction  of  the  Criminal 


English  draft  code  prepared  %  the 
^  Stephens'  Digest  of  the  Criminal  Law, 
idge's  Digest  of  the  Canadian  Criminal 


iian  Statutory  Law.    The  efforts  at  the 

;--- ^^^w  of  Engird  into  this  shape  have  been 

earned  on  for  nearly  sixty  years,  and,  aljtbough  nbtyet  perfected  by 
statute,  those  efforts  have  given  us  imraetase  help  in  simplifying  and 
reducing,  into  a  system  of  this  kind,  our  law  relating  to  criminal 
matters  and  criminal  procedure. 


\ 


k 

w 


> 


*.:-:%■. "-r-^yfl'-- 


ho™,  op  coM«on.  B.BATE8,   ,892.  ,„- 

reIatir.gtocriu.ee.   "  *'  ''^'"P'«^«'^  «"P-«eJi„g  t^e^  a\'ut?ryr; 
The  common  law  will  «tiii      •  .  ^ 

■'^  ^     "  ^"**  Propottiiion.     They 

misleading."       '"^«°/ J"<l'<='al  interpretation  whi(A  mflk£«  ■;    ""•«f«''e"ce  to 

luttKes  Its  use  positively 


..  (I 


gother  in  their  S^*„dt  ^uf  th?:  ''^  ^«*  ^''^  ^^  to^d  l^T 

view  it  defines  pSTcatfonwK-  l'"'^  ^^«*  murde^  ,>  wi??rf 
slanghter.         P«'^o«''t,on,  wh.ch  may  reduce  a  homicide  to  m^n' 
It  deals  with  the  offence  of  h!„o  " 

removing  existing  doubts  as  to  Sr^P''!"^'?'*"^  ^r  the  purpose  nf 
to  the  period  du^ng  whth  £ief  0?!" "'  h '"*«  ""^'^^  '«^  w?th  Ca^ 
to  the  original  marriage  niacin  ^  '^^'^'^  ^^ the  other  nS?2 
principle  ^commendTbHi  Ro  "  1'??''^*'^'^  '  «°d  follS^nTO 

and«,eW«m*«rferfbelief  in  the  dSo?.'!^^^''"'  '*  "^akesSf  iSJ 
absolutely  necessarjr,  in  ordevTtul  ^^  ^°™«^  husband  or^fe 

"^LTn*«~"°^«fd«?«nce.  m  the  crime  of  b^amy    , 

the'S^^'SSrCte:^'"'^'  *^^  *--  "^-HCK.v  "and  to  «.     . 
Commission^^ 

llS^iSi^^^        ^ 

.0  A  ame.  "'•E««"»Co..tlsio„ers.  on  the  subject  of  thelt.  at  pp.266 


4w 


"T?" 


■liR'P^^X'^T^^A'S' 
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HsS-  'Tr*  ^/^^  .'*'^  ?^  procedure,  I  propose  to  aboUsh  the 
di^notion  between/«/onia  and  mtademeanors.  (1)  On  this  aubject  the 
isntish  report  says:  j      «  « 

"  7''®.u*''*'l"°''°°  between  felony  and  misdemeanor  was.  in  earlv  times 
nearly  though  not  absolmely.  identical  with  the  distinction  between  crSes' 
pun.shable  with  death  and  crimes  not  so  punishable.  For  a  long  Ume  w^ed 
th.8  has  ceased  to  be  the  case.    Most  felonies  are  no  longer  puniSle'^th 

?e7oSe8  Tr^L'?*'^''""'"°r  ."';?'"°'"  pumshable  4re  sev^erely  tSan  man? 
I!.T . l  If  ^'^•*'  ^'hanges  which  have  taken  place  in  Our  criminal  law  have 
made  the  distinctions  nearly  if  not  altogether  unmeanihg  It  is  Impossible  lo 
!?.Lo"r'^'!"'?""/'P'^  embezzlement  should  be  a  felonffand  theTaudulent 
appropriation-  of  money  by  an  agent  or  the  obtaining  of  goods  bv  false 
pretenses  a  misdemeanour  ;  why  bigamy  should  he^ »  Telony.Tnd  £)„?!  a 
misdemeanour  ;  why  child^tealing  should  be  a  felony,  and  abdSction  a 
misdemeanour  ?  The  result  of  this  arbitrary  classllkiition  is  that  the 
right  to  be  hailed,  the  liability  to  be  arrested  without  wa?ran  and  to  a 
certain  extent,  the  right  of  the  Court  to  order  the  payment  of  Uiecotu  of  orc^ 
secutions  vary  in  a  manner  equally  arbitrary  and  unreasonable."  ^ 

It  is  propoeed,  likewise,  to  abolish  the  provisions  of  the  existing 
law  with  regard  to  venue.  «""« 

We  treat  the  place  of  trial  as  a  matter  of  convenience,  and  the 

KTn'^ufluy         "^      ^^  ^"^  ^°  "^^^  ""•  ^^^"^  ^^  "^y 

^  Jt  abolishes  writs  of  error,  and  provides  an  Appeal  Court,  which  is 
Dractically  the  same  as  the  old  Court  of  Crown  (Jaaes  BeeeiVed  with 
larger  powers  than  at  present  (2)  It  provides  also  for  new  trials  in 
oertam  criminal  cases,  and  cbntains  a  new  provision  that,  in  certain 
cases  and  on  certain  representations,  a  new  trial  may  be  ordered  by 
the  Minister  of  Justice.  (3),  ''  •' 

The  attention  of  the  public  has  been  directed  very  considerably  to 
one  change,  mooted  m  connection  with  the  reoiganiiation  of  the  law 
renting  to  crimmal  matters  and  criminal  procedure,  and  that  is  the 
proposed  abolition  of  the  system  of  indictment  by  Grand  Jury 

f,.^"?'^^?'''*'*'"^^  ^^""^  ^^^  S°"»«8  o'^e  a  great  deal  of  grati- 
tude for  the  great  jMuns,  care  and  attention  devoted  by  him  to 
legislation  during  the  many  years  of  a  useful  and  honouraile  life  - 
moved  in  the  matter  a  year  or  two  ago,  and  it  was  thought  best' to 
draw  public  attenfaon  even  more  strongly  to  the  question  than  it  was 
by  hw  remarks  on  the  subject,  in  the  Semite.  So,  a  circular  wa^ 
^^  m  \u^^  ^\^"«  criminal  jurisdiction,  and  indeed  all  . 
the  officers  chwged  with  cnminal  prosecutions,  calling  their  attention 

L  exP^t  "'"'°«''  ""**  '^^'"^  ^^"^^  ^^«^«  *^  ^«  i*«  P'-^Pr'^ty 

v«J^  Z^T;  ^^-^'"''^  ^"^  *  .«':^**  °"°^^'  ^  ^P»e«.  expressing 
very  divided  opimons  ;  and  it  is  impossible  to  denyf  in  view  of  thf 
strong  diviflion  of  opinion  on  the  subject,  that  it  seems  ^wis^ 
toforce  that  provision  on  the  attention  of  Parliament  at 
present.    Personally,  I  concur  m  the  opinion  that  in  many  respects 

(1)  8»«  Article  535, an<«.  - 

(2)  See  pp.  663  to  67.',  arUe.'' 

(S)  See  Articlo  748,  p.  672,  ante.  . 
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the  administration  of  T......  ""°    ^°^'''  ^^^ 

me  tti«l  18  to  come  on.  rp^'rea  ny  a^  j„^  ^^^^  whoO 

matter  in  which  I  concur  and  .k  ^^^^l  ^^  ««^P™e-    There  i^  nnl 

the  function  of  the  Grand  Jury  w2to  r^l""'  r  P^^^  ofh\st^Z 
any  countv  and  point  out  anZbuSs^hl?^  ^*5^  ^^^  «^  «ffi»i«  m 
S^rifr^  performed  by  the  prS  but  thi    "*•    ^^^''^  ^"'»«*'«"  « 

onu»^s.    ^J^owZosystemtha^trbettirtrar^^ 


# 


•£«i^ 


t   K 
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only  to  society  but  to  the  party  himself  a  better  protection  affaihet 
undue  persecution  than  the  system  of  a  Grand  Jury."  J 

».„!^'  ,^f^^S  ?^^^J^f")— I  *"^  pl«a««d  that  the  hon.  gentleman 
has  not  di^ljensed  with  the  constitutfon  of  the  Grand  Jur^  There  is 

^rJ™llV"'.^^"'f!l?*.*^J**  importance  in  the  administration. of 
criminal  justice.  I  think  the  views  expressed  by  Professor  Lieber 
on  this  8ubjec«  are  of  very  great  value  and  force,  and  he  says  that  it 
18  important  to  have  a  body  to  ascertain  whether  the  party  accused 
ought  or  ought  not  to  be  put  on  trial.  The  grand  jury  Mrforms  this 
function  and  it  also  performs  another,  and^that  is^l^  ffitment  o^ 
the  people  m  the  administration  of  justice.  The  Minister  of  Justice 
admits  that  some  other  person  or  body  would  require  to  be  invested 
with  the  powers  and  duties  now  devolving  on  the  Grand  Jury  if  the 
Utter  were  aboli8l»ed.  I  do  not  know  who  could  be  vested  with  that 
authontjr  that  would  discharge  the  duties  more  satisfactorily.  In 
my  opinion  it  u  of  very  great  consequence  that  the  Grand  Juiy  system 

?i°.1^ii^  ^"!fl'  »°<1J,?1'«'^'A  J««Ply  "ffret  to  see  any  st^  taken 
to  abolish  it,  and  to  substitute  something  else  in  its  place. 

Motion  agreed  to  ;  Bill,  read  second  time. 

Sir  JOHN  THOMPSON  moved  to  i^fer  the  Bill  to  a  special 
committee  of  members  of  both  Houses,  the  members  on  the  part 
Pon^If  n^'T  '«^^;,  Messrs  Adams,  Amyot,  Bfodeur.  Baker, 
CarroU,  Opatsvorth,  Choquette,  Corbould,  Ourran,  DeUsle,  Dalv 
Dickey,  Bdpr,  Forbes.  Prasor.  Girouard,  Kirkpatrick,  McLeod 
Langeher,  Monet,  Mulock,  Masson,  Sir  John  Thompson  and  Weldon 


Motic|i  agreed  to.  .  '  * 

Jtr.  SPEAKER— As  there  are  more  than   16  members  on  the 
-•^ed  special  committee  it  will  be  necessary  to  suspend  the  rule. 

h  JOHN  THOMPSON  moved  that  the  rule  be^inded  in 
^     that  particular.  ^  .  •  . 

•*  '  '  '  ^  , 

/''  Motion  agreed  to. 

.K^l^^.°?  ™?M?SON  moved  that  a  measag^  be  sent  to  request ' 
the  Senate  to  unite  with  this  House  in  forming  a  joint  committee  to 
examine  and  report  upon  the  Bill,  and  to  inform  them   that  the 
above  named  members  would  act  for  this  House  on  such    joint 
committee,  should  the  Senate  agree  to  its  creation.    ' 

Motion  agreed  to. 


Tpbsday  ITth  Mat  1892. 
the^criminarLlw.  '*^'^  ^"*"  '"°™^***^  "°  «'"  ^^^  ^>  ™«I^°""g 
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(/«  the  committee.) 
Sir  JOHN  THOAf PQrkXT  ' . . 

On  section  1. 


ter. 


Sir  JOHN  THOMPSOX.-Short 
^  On  section  2. 
Postponed.  i 

On  section  3/ 


title  «Tl,e  Criminal  Code." 


Mr.  LANGELIER —SiiK 
.  .    as  to  whether  we  mav  ^^       :l^^  (^)  "J^es  an  imDorinnt  „      .• 

created  I?  thrp"ZnlVK&tr'^>"*^'S'^of^^ 
-  reference  to  the  Insolvennl  t  ^  "'*^'  '"  ^iew  of  difflfnin!  • 
Act.  in  which  it  was  cSetet  ?h  '  ^  ^"troverl^SXiS 
ff:,^««7r^  jurisdiction  to  a  Srfaf  ^"^^'■*'°«nt  had  no  St  S 
<»Iebrated  case  of  Valin  and  r «  i  •*'''®*<*y  i"  existence  In  f)!2 
the  Privy  Council,  in  tvou"  ote'"'"'  *''?  ^"""^^^^  was^ecij^*bv 
the  ground  only  that  itllal  ^u    constitutionality  of  thT  «»    ^ 

created  by  the  Pn,vincial  l^glStui^s      J"'-^'«««n  to  the  Cou^L 

Sir  JOHN  THOMPSON —WhAv, 
quent  enactments  with  regard  toA^ ''To*^  <^««1  with  the  subse- 
member  has  said  wil,  r^nrrlZXl^'^SL^C''  ""'''  *^«  ^-' 

On  section  6. 

Mr.  DAVIES(P.E.r)-_itMntfk     , 
■  natwnal  Law  to  b^witMnthe  TeS^^fS''^^  "  ^'  "  ^^rned  by  Inter 
makes  this  very  A&Zel^TnTt^''''''^^''*rfJf<^  m!/^^'' 
would  decide  iii  reference  to  this  ""^  ^'•''*  International  £w 

^'^■^^Z^t^  Wnment  in  the  ti^e  ^ 
It  was  recognized  as  property  of  thrffi.-.i'^l  ^'l  ^'^  ^["dson  B™y 
have  always  claimed'  H Wn  fiiy  to  t  Iv^'**'  ^«"«'''  «"d  ^e 
An  offence  might  be  comm,n«Hlr*k.L^  ^'thm  our  jurisdiction 
and  yet  it  would  be  dSf  to's^  that^;'"'  '""^^  '^^  the  Sj 
offence  came  under  our  jurisdJctinnL  P^"**"  committing  that 
of  international  law.      •'"™<^'«t.on  unless  we  .ncorporate  the  righ " 

Sir  JOHN  THOMPSOTJ^     t       • 
torial  sovereignty  of  Her  MaiestJ  "^f k****  ^T  ''  "  ^»thin  the  £erri- 
ar.se  beyondthe  three  mittj:         ''*^'  '"'^^'^P^^  *«  ^^-^e^  wS 


.^J 


■4&i^J.4--»V'' 


^&Jiry/^&  iribhti  <  •>\^.,4&4'^i^4%^>^  „iiu 


If'*' 


•"'^ 


«4 


4' 
1'^ 
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Mr.  DA  VIES  (P.E.I.)— The  doubt  that  arose  in  the  Ffti,nc<m%a 
case  is  settled  by  this  detiuitioq,  but  international  law  is  not  a  clearly 
defined  or  well  understood  lawi 

Sir  JOHN  THOMPSON.— There,  are  doctrines  established  on 
the  subject  of  international  law  which  the  Courts  must  know  knd 
muBt  take  judicial  cognizance  of,  and  we  desire  to  see  that  we 
include  the  territory  over  which  Her  Majesty  claims  the  sovereiimtv 
particularly  the  bays. 

Mir.  DA  VIES  (P.B.L)— By  using  the  words  "  by  international 
law,"  you  are  introducing  an  element  of  uncertainty,  because  there  is 
no  standard 

Sir  JOHN  THOMPSON.— We  insert  those  words  in  order  to 
cover  all  those  waters  which  come  within  the  territorial  sovereignty 
of  the  Queen  and  are  so  recognized  by  international  law. 

Mt.  mills  (Botfiwell).— Other  words,  I  think,  are  open  to  doubt, 
and  will  be  made  the  subject  of  controversy,  with  the  United 
Kingdom,  nameily,  wilh  regard  to  offences  committed  on  board  a 
British  ship  on  the  higji  seas  or  in  a  foreign  port.  I  think  some 
years  ^o  the  English  Grovemment  objected  to  these  words  bei 
included  in  the  Canadian  statute,  and  the  rule  is  laid  down  in 
case  of  Lowe  vs.  Routledge,  where  it  was  held  that  the  moment , 
go  beyond  the  limits  of  the  country,  the  English  law  seizes  you.  (ly  ^i 
a  vessel  sails  from  Canada  to  Liverpool  and  a  murder  is  committed 
on  board  in  the  midst  of  the  Atlantic,  although  the  vessel  was  regis- 
tered at  Canada  it  is  not  the  criminal  law  of  Canada,  but  it  is  the 
criminal  law  of  the  United  Kingdom  that  would  apply. 

Supposing  that  a  murder  is  committed  on  board  a  vessel  sailing 
from  here  to  the  West  Indies,  a  Canadian  registered  vessel,  that 
man  would  be  tried  under  th«  law  of  England  and  not  under  the  law 
of  Canada. 

Mr.  CURRAN. — If  he  reached  Canada  and  were  arrested  here,  he 
could  be  tried  here. 

Sir  JOHN  THOMPSON.— All  these  things  are  now  regulated  by 
the  statutes  of  the  United  Kingdom,  and  they  are  all  in  the  line  of 
this  section. 

Mr.  LISTER.— How  would  you  make  this  section  apply  to  the 
inland  lakes  ?  That  would  not  apply  to  the  great  lakes,  because  the 
boundary  of  Canada,  as  far  as  they  are  concerned,  is  the  centre  of 
the  lakes.  The  offence  might  have  been  committed  twenty  miles  out. 

Mr.  DA  VIES  (P.  B.  I.)— International  law  is  a  vague  and  uncer- 
tain phrase.  You  find  one  nation  laying  down  one  rule  and  another 
nation  laying  down  another  rule.  On  certain  points  where  two 
nations  agree,  you  can  deduce  a  rale. 

Mr.  WELDON.— Take  a  case  where  a  land-locked  bay  is  six  miles 
or  less  wide  at  the  mouth  and  widens  out  to  be  twenty  miles  in 

(1)  Lowe  V.  Routledge,  L.  R.  3,  H.  L.  100. 
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width  Myoo  ran  np  the  bar    Tk.     ■ 

Mr.  McCABTHY R 

by  international  law  f«  k^      rL .  **'^®  these  words  ■  "  n..  .•;  j 
MaififltTT  "    -riT  ***  "^  within  the  terr,««I^„r    *      "^  **  deemed 

.0  be  w«h.„  .he  te™,,H.,  sotS^'^' *S'^.^^™«o„t?1t 
Sir  JOHN  THOMPSON -Th«      >^  ^my  ( 

8uch  part  of  the  eea  adjac^Tt}'^  *"f  P«"on  in  Canada  or  on 
one  marine  league  from  oTdinar!  f  '^'^^  ^-^  ^""^^  as  isW^Jh^S 

"^J*  .*?i**^  "''*  «^°dtotheSto^ri.  ""^T^"*^  ^^^^"^ 
bv  tM-\l^-  ''T''^^^  «'''«-««</»*/rof  IJ^^*^"*',  The  waters 
Si™!  "^^l^"  '^^^  °ot  «^nd  to  thf  TW  ,^r'y.  referml  to 
^\u^*^'^'^'''^**othe  coast  of  Ca^^^S^^  ^Unel.    They  art 

awte  0/  Oonodij,— which  are  hv  Inf  .?  s«a8,-<id;acw«  to  <Ae 
sovereignty  of  Her  Majerty'  ^^    international  law,  within  the 

Mr.  DA  VIES  (P  E  I^ Wk     • 

board  any  forei^  ship,'  to'' which  the *off™H*"'5^  ""^^^^  Ph"we  "on 
the«  no  limitatL  asfe  whenetre^gT^Jlp^e-o^  " 

Sir  JOHN  THOMPSON     Tt,-  «        ^  "»»  be  ? 

of  the  United  Kingdom  '  exactly  in  the  words  of  the  statute 

Mr  DA  VIES  <'P  F  T  ^     a 
New-York  and  an  oifeiiVas^^J^^^SS^^^^  ^'^P  ^  ^n  the  port  of 
on  board  tU  ship,  could  it^hr^a  l,fer'"l!.''^*  » '^•"«° 

^ir  JOHN  THOMP^nv     .,  ''**"'^  ^^^^^ ' 

ft^N  thia  Act  makes  an  ena^l'nton'r  P"!^^*  «f  *ri*I-  In  so 
b?«M  that  ship  to  which  he  doT  not  J*'^  '""^h^  **>«  «>™'«ner  on 
^e  of  the  statutes  of'tJ:  feaS^^m''""  "^  *""*  ^^'  ^^ 

4"^^'«^^*Jhr|iwroTj,^^^^^^^^^^     ^e^alation  in  En- 

0:L     Ty^-rr^'. \ 


^ .  wu«rrea  ims  powe*  on  Can 

Sjr  JOHN  THOMPSON.-Yes.  \ 


■«4j 
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Mr.  DA  VIES  (P.  E.I.)^Suppo8ing  a  British  subject  named  Smith, 
on  board  a  foreign  ship  in  Constantinople,  committed  a  murder  and 
afterwards  cami^  to  Canada,  could  he  be  tried  here  ? 

Sir  JOHN  'BHOHPSON.^Yes,  he  could  be  tried  here,  by  the 
United  Kingdom  statutes.  ,,  .  '         . 

Mr.  MILLS  (Bothwell).— Does  the  Minister  know  thatlo^d^r  the 
Imperial  Act  the  case  would  bo  tried  according  to  the  la#  of  En- 
gland, or  aocording  to  Canadian  law  ? 

Sir  JOHN  THOMPSON.— We  are  given  authority  to  tiyoflfences 
against  common  law.  .    . 

Mr.  MULOCK.— We  are  by  this  section  declaring  that  this  legis- 
lation gives  Canada  certain  jurisdiction.  Suppose  this  declaration 
of  the  law  is  not  correct.  « 

Sir  JOHN  THOMPSON.— Then  it  does  not  amount  to  anything 
If  we  should  legislate  in  any  respect  outside  of  our  jurisdiction  ^ 
a  mistaken  view  as  to  what  the  enactment  of  the.  United  Kingdom 
18,  it  would  amount  to  nothing  ;  but  we  do  not  profess  to  be  enacting 
otherwise  than  under  th*  authority  of  English  Act.  (1) 

Section  allowed  to  btand.  •  , 

On  section  12.  (2)  '' 

Mr.  MILLS  (fiothwell).— Ip  this  clause  I  think  the  hbn.  gentleman 
18  simp^  embodying  the  report  of  the  Judges  in  the  McNaughton 
case,  which  has  been  frequently  criticised.  A'very  carefully  consi- 
dered rule  of  law  is  that  laid  down  in  the  Guiteau  case,  and  it  would 
bo  well  if  that  case  were  examined,  and  this  section  altered  accor- 
dingly. The  delivery  by  the  district  judge  who  tried  the  Guiteau 
case  was  very  carefully  considered  by  the  Judges  of  the  Supremo  . 
Court  of  the  United  States. 


Sir  JOHN  THOMPSON.— We  can  never  expect  to  arrivi  at  an 
agreement  on  scientific  principles  in  legislating  on  insanity  ^n  cri- 
minal matters  ;  but  I  always  un  lerstood  the  rule  laid  down  in  tho 
McNaughton  case  to  be  accepted  without  question.  I  will  read  the 
conclusion  of  the  Eftglish  criminal  law  commissioners  on  the  sibject : 

"Section  22,  which  relates  to  insanity,  expresses  the  existing  laW  '  The 
obsTJurity  which  hangs  over  the  subject  cannot  be  altogether  dispsllbd  until 
our  existing  Ignorance  as  to  the  nature  of  the  will  and  the  mind,  the  nature  of 
the  organs  by  which  they  operate,  the  manner  and  degree  in  which  thosle  opera- 
tions are  inlerfered  with  by  disease,  and  the  nature  of  the  diseases  which* 
interfere  with  them,  are  greatly  diminished.  The  framing  of  the  deflnitjion  has 
caused  us  much  labour  and  anxiety ;  and  though  we  cannot  deem  the  d^linition 
to  be  altogether  satisfactory^  we  consider  it  as  satisfaigory  as  the  natuife  of  the 
subject  admits  of.  Much  latitude  must  in  any  case  be  left  to  the  tk-ibumil 
which  has  to  apply  the  law  to  the  facts  in  each  particular  case.  The  pHncipul 
substantial  dilference  between  section  2?  of  the  Draft  Code  and  the  coir  Jspond- 


(1)  8e^  Art  542,  and  comments,  at  pp.  513-516,  ante. 

(2)  See  Art.  1 1,  and  comments  at  pp.  9-12,  ante,  . 
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ing  section  of  the  Bill  is  A,n»  ii,    ■ 

ence.    This  provision  of  the  Riil^i''^"P'^°*''''o"  'f"*at8^an  eSro  i      '^'„^*' 

hatred,  orungoverned  n«c''-  """^  *  ''""'inal  moUve    the  "^.''"^'"^"'^^'''ng  ^ei: 

or  safe  andT  are  unable  lo^s'-f^P*"""^ '"  "«  °"  hewho,e  5to"^.  "'  •"'"«"««• 
and  obviate  the  risk  or„  t.  '°  ^''^K^st  one  which  would  i.f.^  '"be  practicable 

a  character  It  must  h^h^''®'''»™sj«d  *>y  considerS^^  "'^''^  reauJsites 


exwted.  would  justifv  orexoZ.  I-     T  '*^*^*  «^  t^ngs,  which  tfi? 

man  is  perfttitfy  rafionai  S  ra^''^ f-^'""' "  ^ 

irrational  ttfit  he  mAy  altoiShpt^^/?  ^'^.  re^nsibility.  but  s^ 

facts  that  exist;  and  f  tW  W»,  ^  ""stake  the  actuiCl  state  of  th^ 

never  followed  ^H  tK„\  „'"Sl''**  1«  ». ^u'e^that  En^Jisii  n^„?r5,^® 


facts  that  exist;  and  l  think^o*'^-  ~"°'^"'^«'  ^^ue  aciufii  state  ofthi 
never  f„no»»,  "--•*'"* ''tl'«W^"'V>"'»  l"^"',S  kt 


■ — '  """«'  c-^'ot ;  ana  i  think  tl 
never  followed  and  that  canlidt  be  'foTln»^"'""T.^S"*''  pnic«ce  has 
You  would  say.:  Here  is  a  neShn  wff  •   •  ^^^  ^n  inhuman  rule 

committed  is  only  ju8til7onTh«^  "  '"?*"«'  *°^  *»»«  crime  he™^" 
P08e4  to  be  the  state  5- the  f^ct^  wereThP*"?  /^"^  '^  ^^^^^  h«  «"? 
Itself  would  be  justified.    Now  k  ?!  !if  «tate  of  the  facts,  the  a« 

insamty  that  the  insane-nian'srattoZZ  u'^'  «ha«,cteri8.ic8  of 
t.8  reasoning  is  in  almost  ever^lZt^L^:^t^' ^'^  ^  ^^ected  that 
one,  turn  ^p  the  work  of  any  Writer  oniLL  T''^"f?"'^-  ^«t  any 
the  rule  recogni^  in  a  lar  JSeJr^  n  %  "^^  ^«  ''"'  see  that 
man's  responsabflity  is  dimiEed  fn^J.  ?!?*'*'"*  '*'  **>«  ">'«  that  a 
diseased  c'ondition  of  thrSd     w^^P'^'^T.'^  ^^^  «^'d«°««  of  a 

degree  6f  inTanity  which  w«»Sld«n  Irtt""*  'i°  ^e  the  nature  or  the 
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wills  who  in  some  matteto  are  insane;  but,. unless  the  insapity  has 
referencij  to  the  testamentary  Act,  the  testament  may  stand.  If  a 
man  is  labouring  under  specific  delusions,  which  i»  of  course  a  species 
of  insanity  that  ought  not  to  entitle  him  to  be  acquitted,  unlees  in 
addition  these  delusions  created  a  belief  on  his  part  in  the  existence 
of  things  which  caused  him  to  commit  the  offence  or  rendered  hibi 
,    irresponsible.  " 

Mr.  MILLS  (Bothwell).— Where  a  party'  is  labouring  under  the 
insane  delusion  and  you  show  that  what  he  believed  while  ijnder  that 

,  insane  delusion  was  something  that  would  have  justified  him  in  doing 
what  tie  did,  if  the  facts  had  been  what  he  supposed  them  to  be,  he 
is  protected  un(^er.  tjiis  section.  But  if  he  were  labouring  under  the 
delusion  that  he  was  divinebr  directed  to  take  another  party's  life, 

,  and  acted  under  wbat  he  befieved  to  be  the  direction  of  heaven,  one 
would  suppose,— assuming  this  delusion  to  be  established,— that 
would  b«  st^on^er  evidence  to  acquit  the  accused  on  the  ground  ot 
insanity,  (paWial  it  may  be),  than  the  other.  You  assume, 'that  a 
man  who  is  s^^iipsane  as  to  imagine  a  state  of  things  wholly  contrary 
'  to  the  facts,  is,  neverthelees,  so  rational  as  to  be  capable  of  drawing 
a  con^ct  conclusion.  That  is,  while  his  perceptions  are  all  wrong,  he 
must  nevertheless  be  held  |»  have  a  perfectly  sound,  rational  faeulty 
and  be  capable  of  drawing  a  proper  deduction,  and  of  appreciating 
the  extent  of  his  resppnsibility. 

Sir  JOHN  THOMPiSOK— The  extent  of  the  disease  in  that  case 
might  bring  him  under  the  first  p»rt  of  the  section.  If  his  mind 
were  diseased  to  such  an  extent  as  to  rendel'  him  incapable  of  appre- 
dating  the  nature  and  quality  of  the  Act  or  omission,  if  he  believed 
he  were  under  divine  commiluid  and  believed  that  to  such  an  extent 
as  to  be  incapable  of  appreciating  the  nature  and  quality  of  the  act, 
of  the  hcnnioide  he  committed,  he  woaldj  of  coarse,  be  exonerated. 
He  might,  however,  be  labouring  under  specific  delusion  in  other 
respects  and  not  be  acquitted  on  the  ground  of  insanity,  unless  the 
deludoiis  caused  him  to  believe  iu  the  existence  of  some  state  of 
things,  which,  if  it  existed,  would  justify  or  exooBe  his  act  or 
omission.  / 

Mr.  MILLS  (Bothwell).— That  is  th©  weak  point  in  the  provision. 
Ton  assume  that  he  reasons  propdrly. 

\  Sir  JOHN  THOMPSON.— I  do  not  think  it  would  be  safe  to 
legislate  so  far  as  to  allow  persons  to  plead  their  belief  that  they 
were  authorised  by  divine  power.  The  accused  person  would  not  be 
excused  if  it  were  a  mere  question  of  the  impreadpn  on  his  mind  as 
to  his  right  to  do  a  thin^.  But  if  he  were  impressed  with  a  certain 
state  of  mots  which  entirely  change,  in  his  perception,  the  nature 
and  quality  of  what  he  was  doing  or  led  him  to  suppose  that  a  state 
<>f  facts  existed  that  would  justify  him  in  taking  that  course,  then  he 
is  ezcnsable,  but  not  if  he  does  it  under  the  mere  idea  that  he  has 
authority  for  d<nng  it.  I  should  think  that  in  a  matter  of  sueh  great 
difficulty  and  importance,  it  wOuld  be  very  dif^cult  for  as  to  do 
anything  else  than  to  follow  the  existing  law  in  the  mother  ooontry 
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red  recently  in  the  County  of  Leeds,  the  c^seof  a  very  bestial  offence 
committed  QPpn  the  person  of  a  small  boy,  and  had  it  not  been  tliat 
the  Police  Officers  were  able  to  get  in  search  of  the  offender  as  soon 
as  they  had  received  information  of  the  offence  having  been  oom- ' 
mitted,  the  person  Woald  have  escaped.    -  >  . 

Mr.  LAURIER. — Bat  here  an  offence  may  not  be  committed  at  all. 

Mr.  WOOD  (Brockville). — Even  s6,  it  will  only  bo  in  very  e:tcep- 
tional  cases  that  injustice  would  result.  It  may  be  thatr  a  lessor  crime 
has  been  committ^  than  that  which  would  bd  involv^  in  the  larger 
pffence,  and  the  officer  would  have  just  and  reasonable  cause  ft>r 
beli^ng  (jit  should  act. 

9 

Mr.  MILLS  (Bothwell). — I  suppose,  if  a  man  came  and  told  an- 
other that  an  offence  had  been  committed  by  a  certain  man,  that 
would  be  sufficient  justification  for  his  arrest,  even  though  there 
might  be  no  foundation  whatever  for  the  statement. 

Sir  JOHN  THOMPSON.— The  case  put  by  the  hon.  member  for 
Bothwell  (Mr.  Mills)  ckn  hardly  be  considered  a  fair  one.  It  would 
.  not  be  a  justification  that  s<vnebody  had  told  the  officer  that  an 
offence  had  been  committed.  It  would  be  f^r  the  judge  at  the  trial 
to  decide  whether  that  constituted  reasonable  and  probable  grounds, 
and  Whether  it  was  sufficient:  to  induce  any  reasonable  man  to 
believe  that  an  offence  had  been  bommitted. 

Mr.  MILLS  (Bothwell).— Supposing  it  had  been  committed,  and 
forty  or  fifty  people  had  been  arrested  for  it. 

Sir  JOHN  THOMPSON.— This  section  p^vide8<fo^  the  exone- 
,  ration  of  the  officer  where  an  offence  has  not  been  committed^ — not 
for  the  arrest  of  the  wrong  person.  It  is  intended  to  apply  to  a  class 
of  oases  in  which  an  offence  has  been  attempted,  but  not  ii^apleted. 
As  for  example,  the  well-known  case,  which  has  been  decided  both 
ways  in  England,  of  a  man  arrested  for  picking  a  po(^et  when  it 
turned  .0ut  there  was  nothing  jn  the  pocket.  In  that  case,  without 
this  principle  of  law — I  am  not  saying  whether  it  is  the  law  now  or 
not — the  officer  would  be  a  trespasser.  (1)  Again,  an  officer,  as  in  the 
case  mentioned  by  the  hon.  member  for  Brockville  (Mr.  Wood),  has 
reason  to  believe  from  what  he  hears  and  sees  that  a  rape  has  been 
committed.  It  may  turn  out  that  the  offender  has  only  oeen  guilty 
of  an  indecent  assault,  that  the  offence  was  not  completed.  Under 
this  section  the  officer  would  be  exonerated.  Again,  an  officer  going 
along  a  highway  finds  a  homicide  has  been  committed  and  he  makes 
an  an^est.  It  mav  turn  out  that  the  homicide  was  excusable.  In  all 
these  cases  the  officer  has  acted  promptly  on  information  that,  would 
satisfy  any  reasonable  man  ;  and  be  does  so  at  the  peril  of  justi- 
fication, wnich  he  can  only  obtain  when  a  judge  decides  that  he  has 
had  reasonable  and  probable  grounds  on  which  to  mi^e  the  arrest. 


(l)j  See  R..  V.  Collins  and  H.  v.  Brown,  eit.  at  p.  19,  and  pp.  41-42,  oni*. 
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their  exertions  to  suppress  the  riot.  The  authbrity  for  this  section 
is  the  code  lender  the  Bill  of  1880,  and  the  commod  law  is  considered 
to  be  exactly  the  same.  The  note  made  by  the  aathors  of  the  code 
„  as  to  the  limitation  contained  in  the  concluding  words  is  as  follows  : 
"  ThiH  limitation  is  not  expressed  by  the  authorities,  but  it  appears 
to  be  implied  from  the  nature  of  the  law ;  that  is,  no  more  force  is  to  be 
used  than  is  absolutely  necessary." 

Sir  RICHARD  CART  WRIGHT.— As  a  matter  of  fact,  that  Bill, 
although  introduce^  a  great  many  years  {^o,  never  bec'amecthe  law 
in  England.  It  appears  primS,  facie  that  if  a  Bill,  introduced  twelve 
years  ago  into  tho  English  Parliament,  with  all  the  authority  whioh 
the  commissioners  comd  give  it,  was  not  thought  fit  to  become  law, 
it  is  very  dangerous  for  us  to  take  a  thing  whioh  is  little  better 
than  a  meredTad,  as  the  guide  for  our  legislation.  There  must  have 
been  great  oBjections  raisol  to  it.  ^^ 

Sir-  JOH|f  THOMPSON.— I  am  not  aware  of  any  objects  other 
than  those  which  will  be  raised  in  every  legislature  in  the  way  of 
suggestions  for  its  improvement.  The  principles  of.  this  uode  and 
the  efSciency  of  the  w4rk  performed  in  framing  it  have  never  been 
doubted.  It  originated  more  than  twenty  years  ago,  but  during  that 
time  the  movement  in  favor  of  it  has''  been  gradually  increasing  in 
strength,  and  in  1879,  there  was  the  report  of  a  Royal  Commission 
composed  of  Lord  Blackburn,  Sir  R.  Barry,  and  Judges  Lush  and 
Fitz-James  Stephen,  all  the  very  highest  authorities.  Their  work 
was  all  revised  later,  in  1880,  when  a  Bill  was  introduced  which  was 
almost  word  for  word  with  the  code.  But  the  honr  gentleman  will 
remember  that  since  1880  it  has  been  a  matter  of  physical  imposs- 
ibility that  the  code  could  be  passed  in  the  state  of  business  in  the 
Parliament  of  the  United  Kingdom.  Nothing  else,  except  the  pressure 
■bf  legislative  business,  wouldliave  prevented  the  passage  of  the  Bill. 


Mr.  MILLS  (Bothwell).- 
der  Cockburn. 


-It  was  adversely  criticised  by  Sir  Alexan- 


Sir  JOHN  THOMPSON.— Yes,  and  by  a  great  many  people  who 
are  opposed  to  seeing  anything  done  by  anybody  but  themselves. 
The  Bill  gathered  up  all  oppoiution  of  that  description  ;  but  it  was 
admitted  to  be  a  very  useful  one,  and  it  was  conceded  that  such  a 
Bill  should  be  adopted  as  soon  as  Parliament  could  pass  it. 

Mr.  LAURIER. — This  is  transferring  our  text  books  into  a  statute. 

Sir  JOHN  THOMPSON.— Not  altogether.  But  where  it  is  useful 
to  state  the  li^w  and  to  state  the  details  of  the  law,  that  .course  has 
been  followed. 

Mr.  MDLOCK. — Section  39  enacts  that  every  one  is  justified  in 
using  whatever  force  is  necessary  in  order  to  suppress  a  riot,  and 
the  only  limitation  to  the  extent  of  the  force  is,  that,  it  shall  not  be 
greater  than  the  unlawful  force  that  is  likely  to  be  set  in  motion  in 
case  of  a  riot.  For  example,  a  number  of  persons  may  be  gathered 
together,  and  if  as  an  observer  chooses  to  say  :  I  believe  that  this 
gathering  will  develop  a  riot  from  whioh  there  will  be  loss  of  life,  he 
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:^^       HO.™  OK  COMMON,  „,3„^^,;^^._ 
9«>*»  »>eeome  a  Peace  Officer  *nH  -^  • 

Mr.  SPROULB.—The  Pl«„a.  ^  ^  ""^  ^'*"*- 

Mr.  FLINT  —The 

The  person  interferine  wonW  tu      ^ 
Mr.  MILLS  (Bdthwelh     T. 

entitled  to  cfll  off  nti-^*'''^^"''®*^  ^''e  rule  that  ant  i^  w®  ^™tol 

.«.»e  extent  peace  offlceXStpur^i'  all  citizeJ«  JZaVt 
..Every  *^    P^*'  ^"  t^iw  section  it  is  said- 

""■iger  to  be  apprehended  from 

It  is  not  the  extent  of  force  ornP^ 
^h,ch  the  responsibiUty  Snds  h^^T^'^  **^  *™  called  out  Ubon 
parties  who  a«  called  out  (fc  after  1     ''  ^P^°  t*^®  acts  wUch  the 

tS!    '  ''H^"'^  examined  before  th!  J^^  distinction,  one  of  the 
Lords  upon  this  subject,  said  th??  *^«  ^committee  of  the  House  of 

|?bVr*7k«^ardiK>siC.  l^cau^  tf 'h?7  T"  '"  ^ti^ci^^v^ 
liable  to  be  court  martialed  and  fSo/ k     disobeyed  oniera  he  wS 

authorities  for  excess  of  <lutv  rrl^-t  -^  ^  h&nged  by  the  civil 
used  IS  not  to  be  dispropoSte^Thi  h""  P^^'^ed  that  the  fS^e 

this  clause  aim  at  ^e  S^u^  or  at  th«V  *  '''"***  ''•'^  **»«  danger^does 
anse  whenever  the  foree T  ZnT.  ^^l^""^,  making  the  liabH  tvT 
the  circumstances,  a^The  ''nf  mrr'of  *"  ^''""'^  be  W  foSer 

-^jaw  the-pSi^priard  rwnt-^dijiSi 

Sir  JOHN  THOMPsnivr      tu  ' 
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enact  that  every  one  is  ja»tifled  in  using  force  as  a  police  officer.  It 
means  that  the  acts  of  violence  which  one  does  to  another  in  aidinir 
to  suppress  a  riot  are  justifled,  if  they  do  not  exceed  the  danger  to 
be  apprehended  fVom  the  continuance  of  the  riot.  As  regards  the 
argument  that  the  provision  may  be  abused,  the  same  may  be  said  pf 
every  enactment  as  fairly  as  of  this.  When  wfe  pass  a  section  justi- 
fying a  man  in  committing  homicide  in  defence  of  hit*  life,  one  might 
say  that  all  a  person  has  to  do  in  order  to  take  another's  life  is  to 
imagine  that  his  own  is  iA  danger.  But  his  imagination  is  not  the 
test.  The  tribunal  must  decide  whether  the  force  used  is  greater 
than  what  is  necessary  for  the  suppression  of  the  riot.  As  regards 
what  the  hbn.  member  for  Yarmouth  said,  this  is  a  strict  statement 


^f  .**l®..*'°™'?9"  ^^>  excejpt  the  limitation  following  the  word  ^"pro- 
1  inference,  and  I  should  think  an  irresistible 


yided,"  which  is  an   ,., 

inference  fi-om  the  state  of  the  law.    It  is  as  laid  down  by  Tyndidl 
Chief  Justice,  in  the  case  of  the  Bristol  riots  in  1832.  "^  ' 

Mr  DAVIES  (P.  B.  I.)— I  think  the  40th  and  the  41st  ^lions 
are  all  that  is  necessary.  In  them,  power  to  use  force  is  conferred 
upon  the  police  force,  ai^d  upon  every  one  else  that  the  police  officers 
call  upon  to  assist  in  suppressing  a  riot.  But  in  this  particular  case 
you  jnfltify*aS»ybody  in  interfering,  whether  called  upon  by  a  police 
officer  or  not  or  whether  he  has  any  knewledge  of  tiie  facte  or  not. 
The  danger  must  be  apprehended  by  the  persojr  using  the  force  ; 
because  he  must  judge  firom  the  existing  facts  af  the  time  he  uses 
the  force  whether  or  not  it  is  disproportioned  to  the  danger  to  be 
apprehended,  and  he  may  apprehend  very  inaccurately  and  impro- 
perly the  condition  of  matters.  I  think  we  shall  go  far  enough  if  we 
give  the  power  to  use  suck  force  as  the  police  officers  think  neces- 
sary. You  must  give  ^Sortition  of  that  kind  to  a  police  officer,  but 
not  to  those  whom  he  isaih.  wpon  to  assist  him.  I  do  not  think  we 
should  confer  on  evew' cjiyUieni^Vough  or  tough,  the  riirht  to  inter- 


fere  in  order  to  suppxi^BTa 
hends  to  be  necessai)^  ^ 


■  '/j.o  ^ 


Sir  JOHN  THO . 

shown  to  frame  the  section  so 
my  Hon.  fViend  puts  upon  it, 


ad  to  use  such  force  as  he  appre- 

^-„^  great  care  and  skill  has  been 
ytf  ,:WiIl  not  bear  the  interpretatioh 

-.'.  — -;• I' f"-  •"•  ^f&^'i"»g®'^  to  be  apprehended  is 

quite  a  different  thing  fVom  what  thfe  person  using  force  apprehends 
to  be  the  danger.  The  law  is  dear  that  any  one  may  Interfere  and 
use  fbrce  to  prevent  a  breach  of  the  peace,  and  I  should  be  sorry  if 
the  House  did  not  adopt  a  provision  that  any  person  may  use  force 
to  ptit  down  a  riot. 

Mr.  DAVIES  j(P.  B.  I.)— The  Hon.  gentleman,  I  know  is  cogni- 
sant of  the  case  that  occurred  in  England,  a  few  months  ago,  where 
the  Salvation  Army  marched,  in  Eastport,  with  drums  and  banners, 
and  the  police  turned  out  to  suppress  the  nuisance,  as  they  called  it ; 
but  when  the  matter  came  before  the^Jourt,  they  determined  that 
the  police  had  not  the  right,  even  uflder  the  statute,  to  assuihe  that 
there  was  to  be  a  breach  of  the  peadl^  or  to  interfere,  until  there  waa 
an  actual  breach  of  the  peace,  although  the  police,  and  I  think  the 
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Sir  JOHIT  THOMPSnv     rn. 
seoUon  there  is  nothin/afniri"*  wae  a  cane  ofarresf     r.   «k- 

nnlawful  assemblv  An,i  .l:T*i.     P**'"'*  considered  lh«f  ♦!,»♦ 

»  8*' JjW^  THOMPSON -The  w.J^.  - 

TtaoYTynda.IX-bief'jtt";^^^  are  taken 

|«e  fl-iven  in  a  note  to  B^ginav^pJ''^  \^?.  of  Bristol 

T^    It  is  quoted  and  TS.I^' ?^'J,"/' ^  Harrington 

Queen's  filnch,  15     TheCX?  '"  ^^'^'^^  ^*  %™. 

»«e8  is  for  the  civil  M«i?ar  /^l^^^  **>a^  the  proper 

^  that  this  is  noTabs^K^^^  ^  1^^*  ^"'^  ^»tC 

,^H/o  be  narrower  than  tht  1™^'^^'  ""^^  *»>««  *»»« 
3hief  Justice.  common  law,  as  laid  down 

On  8ectioi|  41.  *  . 

;^  Sir  JOHN  THOMPSON —Tffi,    tt 

^^fc«d  Findlayson  763,  he  willl?'!!!:^'"*'^'"'*"  ^'H  refer  to  4 

,l^>f«go«  beyond  th#C„r}";      ^o™™^"*  on  that.     I  do  not 

On  section  42. 

'  **  .    .  -     - 

cl.^  f^^^^'-This  olause^^todo  awa^ith  the  necessity  for 

Mr.  JDAVIES  (P.  E  I  ^-Jilfe^w'  *, 
that  the  apprehension  is  toU^^S^^t  ?f  F^"  ^"'""^  ^^^'^  ^^^'"on     ~ 
and  U  must  be  on  reasonable  ^nds!^  ^"^^  interfering, 

Sir  JOHN  THOMPSON  _tt«  ™„    u 

<  Mr.  DAVIES  (P  E  iT;^  "^      *  '"^  unrea«,nable  man. 

ground.?  -  ^^-  ^-  '•^Wi'«  « to  judge  what  are  the  reasonable 

Sir  JOHN  THOMPSON.-TheConrf    tt 
groanda  for  his  belief,  and  if  he  l  no?  u  .     ""st  have  reasonable 

Mr  DA  VIES  fP  E  r  ^    Ti,„~,  •  "wnti-y. 

two  Beotions  39  aid  42!  ^•''~^^«"  '»  «  great  distinction  between  the 
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In  tlie  one  case  the  words  are  general,  providing  the  force  is  not 
disproportionate  to  the  danger  to  Iw  apprehended  ;  in  the  other  case, 
it  is  the  danger  which  he  on  reasonable  grounds  believes  to  be  ap- 
prehended that  gives  him  the  right  to  use  force. 

Sir  JOHN  THOMP.SON.— The  first  is  a  general  statement  o^  a 

feneral  principle,  and  the  second  is  an  application  of  that  principle, 
do  not  think  there  is  any  difference  at  all,  except  that  the  one  is 
more  minute  than  the  other  but  I  will  meet  the  wishes  of  the  mem- 
bers by  striking  out  section  39. 

Section  39  struck  out. 

On  section  44. 

g     Mr.  DAYIES  (P.  E.  I.)— I  suppose  if  the  man  is  justified,  he  i» 
justified  civilly  as  well  as  ci^minally  ? 

Sir  JOHN  THOMPSON.- Yes,  as  far  as  we  can  do  it. 

Mr.  McCAETHY.— If  we  say  it  is  lawful  for  a  man  to  do  a  certain 
thing,  we  should  protect  tim  against  a  civil  action  as  well  as  against 
an  indictment. 

Sir  JOHN  THOMPSON.— We  do  not  want  to  relieve  him  from 
civil  liability  if  he  uses  unnecessary  force. 

Mr.  McCAETHY. — But  in  that  case  we  do  not  relieve  him  from 
criminal  liability.  % 

Sir  JOHN  THOMPSON.— Yes  we  do.   .  * 

On  section  4T. 

Mr.  DA  VIES  (P.  E  I.)— What  is  the  distinction  between  the 
47th  t^ection  and  the  45th  section  ? 

Sir  JOHN  THOMPSON.^I  think  it  is  that,  if  the  assault  is 
accompanied  with  insult,  he  may  use  such  force  as  is  necessary  to 

Prevent  repetition,  or  in  regard  to  any  one  under  his  pVotipction. 
'he  45th  ftection  refers  to  his  repelling  force  by  force  in  his  own  case. 


On  section  51. 


\ 


■m 


""  Mr.  MULOCK. — Here  vfe  propose  to  make  the  law  so  that  a  penson 

"^     may  break  into  a  man's  house  for  any  purpos^  so  long  as  it  is  Qot 
with  intent  tp  commit  any  iadictable  offence  therein. 

''v,,         Mr.  DA  VIES  (P.  E.  I.).— With  that  limitation  a  person  is  not 
\  justified  in  resisting  another  pierson  forcibly  breaking  into  his  house. 
Ht  is  common  to  try  and  makJ  forcible  entry  of  houses  which  people 
b^eve  they  own  ;  but  it  is  not  permitted  by  law. 

Sir  JOilN  THOMPSON.— The  object  of  the  proviso  is  to  prevent 
an  officer  being  resisted  by  force. 

Mr.  MoCAlWHY. — Surely  a  party  in  peccable  poBsession  has  the 
right  to  defend  his  hou^  against  an^  fogpible  entry. 
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Sir  JOHN  THOMPSON  — A 
purpose  of  saving  life  or  preventing  S  ^"^'^  into  a  house  for  the 

Ok  section  53.  • 

Mr.  BAVIESCP.  E.  I^— Aft«r  fK-        .•  '    ^'^' 

thelaw  will  be  this:  that  if  a  ma„  0^^  ^  ^'^'^''  ^  understand 
.resist  him.,  unless  I  have  reasoSble iSnW  .T,'"^  ^°"««  ^  «a°not 
38  to  commit  some  indictable  offence         '^^     '^''^'',*  ^^^t  his  object 

Sir  JOHN  THOMPSON     A. 
■  lock  without  the  permissionTf^e  own?""'' •  F^  *  '^^^'^  ^^  ^^ce  a 
indictable  oflfenoe.    "  *  ^""^  **^°®''.  '"^''hout  committting  an 

Mr.  DA  VIES  fP  E  T  ^    Tq  ^u 
law  that  a  man 'has  the^ight  trnSot'h- ™"^"  "^  the  existing 
person  attempting  to  forcibly  enter?  '  Possession  from  an| 

Sir  JOHN  THOMPSnivr     tu 

xiv^mx-ouJN.— These  two  sections 

Mr.  DA  VIES  rp  E  I  ^_  tu^^  * 
c««es  where  the  pe\«,nattemDtinTto7nfr"'°'*'^  *^  particular, 
with  the  object  of  committi^CfniStrb^oLr  ™P^"^  ^  '"  "^^ 

Sir  JOHN  THOMPSON     Tk^  ^*u      . 

Mr  MULOCK  T  "  an  Indictable  oifence  also. 

have  to  belhown'^^SXTrSptrer  w*^  ""f"'  ''''  ^'->-  ''  -uld 
to  commit  an  indictable  offeW  '    '""^  ""''^  ""  '"t^ntion 

Mr.  DA  VIES  (P.  E.  I  )_if  thi»  r«w.  •   *    u 
plete  definition  of  possible  ofttnces  for  wk'  ^  '^  ^'''^P^^  ««  «  com- 
able,  it  will  no  lotaler  bel  inS^bt  offX  ^  '"*"  ""^^  '^  '"'i'^*- 
entrance.  *  muictable  off€(hce  to  commit  a  forcible 

Sir  JOHN  THOMPSON —W«  w,ii    « 
i^pectinamoment.  ""'"  '■*'™«  *<>  «  provision  in  that 

On  section  56. 

if?ha?e''a''SrfSaV^^^ 

upon  that  lanf ,  I  ,m  W^thL  my  C  nVhts  and'i'f  ^'^'^'^  «"*«^ 
claims  the  ownership  of  the  laml  H^^;!^^  '.u  ^.^^'^^  P^^^on  who 
me  to  prevent  my  Jxercishilt  tSe.!,  T  *^°  ">.^'  «°^  «««*"!'« 
be  deemed  to  have Tovoked  thlLTul  P"'^'^*^  ^^"^^  ^  «tall 
legal  rights.  Provoked  the  assault  by  exei-cising  my  own 

^i^^^n!^^^IiAT6lZ^^^^     ^T '"'"« ^'-"  ^y 

the  eaaemeol.!^  section  Hn«f^,!f  .T"K*»'  of  the  person  claiming 
but  if  he  wants  to  taK  tte  ,t  into  ttlT  T'^^''  *''^''  "«ht»1 
rights,  instead  of  enforcing  thL  J^  l^„,r°  ^*°^'  *°  ^''^^^''^^  his 
foTlow8,itveryproperS£,,viZ  \L}^1  P'^'^^'.^nd  ««  assault 
tbepereonenteiing      ^^  *"*'  ****  "*""'*  »»  provoked  by 
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Mr.  MILLS  (Bothwell).— Suppose  a  man  has  a  right  of  way 
which  he  has  used  daily  for  a  quarter  of  a  century,  and  it  is  the  only 
outlet  or  inlet  to  his  property.  This  provision  would  put  it  in  the 
power  of  the  owner  of  the  land  to  prevent  his  using  the  easemenfror 
obtaining  access  to  his  bwn  property,  and  if  he  attempts  ingress  oi- 
egre&>«  to  or  from  his  own  pi-operty,  he  will  be  considered  an  offender. 
It  justifies  the  other  party  in  committing  an  assault. 

Mr.  McCarthy. — it  is  an  easement  which  you  are  exercising  over 
another  man's  property,  and  which  he  is  disputing,  and  if  you  take 
the  law  into  your  own  hands  and  try  to  enforce  youf  rights  and  an 
assault  is  committed,  you  are  liable.  That  is  the  distinction  between 
civil  and  criminal  law. 

Mr.  DAVIS  (P.  B.  I.)— If  I  am  the  owner  of  a  piece  of  land 
and  another  man  is  in  possession  wrongfully,  and  I  cross  the  fence 
and  go  on  the  land,  there  cannot  be  in  the  eye  of  the  law  two  people 
in  possession  of  the  land  at  the  same  time;  and  when  I  once  enter 
peacea'bly  on  the  land,  I  am  the  ppssessor.  An  easement  over  land  is 
a  right  as  well  kifiown  in  la|v  as  any  other  right.  The  h<m.  gentleman 
declares  thiat  although  a  man  is  exercising  his  legal  right  still  the 
owner  of  that  land  can  commit  an  assault  upon  him  and  drive  him 
off,  and  the  owner  of  the  easement,  who  is  exercising  his  legal  right, 
would  be  considered  the  person  who  provoked  the  assault. 

Mr.  MILLS  (Bothwell).— It  is  upon  the  civil  right  that  the  ques- 
tion of  criminality  ought  to  depend,  but  the  proposed  law  is  not 
letting  it  rest  there,  but  is  Shifting  it  upon  the  man  who  has  the 
easement  and  who  undertakes  to  exercise  his  right. 

Sir  JOHN  THOMPSON.— The  mistake  of  my  hon.  friends  oppo- 
site is  that  they  assume  the  criminality  depends  uJ)on  the  legal  right 
with  regard  to  ownership.  That  is  not  the  principle  upon  which  the 
criminal  law  proceeds  in  these  matters.  I  may  recover  against  you  in 
ejectment  il  you  hold  my  land  ;  but  although  I  have  an  absolute 
right  and  title  to  it  and  can  recover  on  ejectment,  I  have  no  right  to 
take  possession  by  force. 

Mr.  MILLS  (Bothwell)<— That  is  a  different  case. 

Sir  JOHN  THOMPSON.— This  is  precisely  the  application  of  the 
same  principle  to  an  easement. 

Mr  MILLS  (Bothwell). — No  ;  the  party  is  always  in  possession  of 
an  easement.. 

Sir  JOHN  THOMPSON —No,  not  more  than  the  holder  of  a  deed 
is  always  in  pogsession.  If  not  in  actual  possession,  the  criminal 
law  says  he  shall  not  go  there  by  fortje.  That  is  the  difference.  If  I 
have  an  easement  on  the  chairman's  land,  which  he  disputes,  I  shall 
.  not  assert  my  right  by  force,  even  though  it  be  clear  and  capable  of 
flstablishment  by  law.  If  I  do,  I  am  deemed  to  have  provoked  an 
ilssault  upon  myself,  if  an  assault  should  occur.  The  hon.  gentle- 
man will  find,  I  am  satisfied,  that  this  is  ex%ctly  the  common 
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law  ;  with  this  difference  that  a       i 

person  claiming  the  ersemon  ifZ  \^^''''Sf  '"  ^>*^^'  of  the 
compl«t«  the  provocation ir^al  rrA,  "«  ''''^^^'^  o^  making 
thoqgh  he  has  not  had  any  not?oP  ^^c  "'V^'^  T^^*  ^'^  ^ght,  even 
tote  guilty  of  provocation  ffte'^J^^^^ishaU  only  be^de'emed 

of  the  easement  is  to  be  resisted  by  foJ^e      An^  ^^t'  ^''  «nJoym«nt  • 
m  favor  of  the  person  claiming  tSeilint^  change  there  is,  is    ' 
I  submit  that  the  clause  ouffhttnrt^    ^^■ 

as  a  statement  of  the  o^S  \JXv  SZ""  •  "'  "'«  «"^  '^  ™Ported 
iUion  gentlemen  willTok  nto  £ -^ '°''"^°^''"^^^"'*"«  ^  ^'i 
t^t  It  is  not  the  common  law?  we\'^„'^rback  ?o  if  '''^  **^^"^°*^ 

Mr.  DA  VIES  (P  E  I  ^—Tha  i,  ■ 

it  is  not  the  common  law  Take  thrc«rifTu°  ?'"  '^«  «"  reflexion, 

A  brought  an  a^on  ofTjectit  aS«"t  «      ^  '^^  ®"P^ 

he  went  and  gbtpeaceaWe  poSon^Stl?'  ^"1. ''^^overed  ofiT  If 

It  .8  only  when  he  for^Jl/aSms  to  fli*"'''  ^'  '^'""'^  ^  «»  ^ght. 

be  committing  a  criminal  ^ffencrLnJtthl^f"^'.^"*^^*  ^'  ^o»W 

favour  of  the  rich  man,  by  comnpll,"n     .k^ '''^"'**'on  entirely  in 

^noj  fied  not  to  go  on  this  and  to  reslr^l    '  P''"''  '"'^"^  «"<=«  ^i  is 

a  nght  which  L  may  hare^rciLTfoV  .ft'''"'*  ""^  ''^^  *«  «°fo™« 

be  his  beyond  doubt?     If  we  are  ?^  l/l  •    ^  ^^^'^'  ""^  ^^^^ch  may 

noUean  to  either  side,  we  ouA7  i^if  "  ?^  "^"^"^  ^"'^  ^«  ''bould 

pe<^le  who  are  not  eo  well  able  to  Sh-^  'T-'"  ^"^^'^ur  of  poor 

jusifce  a|.|^ealthy  peopTe  are  '"'^''**"  ''^"'''  "§»>*  i"  courts  of 

Mr.  MoCABTHY.— We  arn  nnf  i„  •       ^ 
«mply  what  is  alreadyThe  Irinctli  a  7"  ""^  .^"^  ^''^  but 
that  ^pe»<,n  Who  insists  upJrSLh.W  kTT^  ^*'^'  ^*>i«h  is 
that  It  will  be  opp<^,  is  trpeCn^h':  S^^i.^VS^^^^^^^^^^^ 

Sir  JOHN  THOMPSON —Wli«f  ™  \i    ,' 
supported  in  by  these  high  authoritfesTs  that  r*  *"1  ''^'''  ^'«  "^e 
.  put  another  ofthis  premises  teeauiehVf-        •*""". ^"*  "  "ght  to 
aright  to  the  proiSrty  and  thaM«'''^^?™'"g^'^ 

taking  forcible  ffsiJn  of  hi  oti  land  *  T^  'T  k^'"'''^'''  «  ¥^1 
nght  under  the  civil  law  he  «  an  off!  "i       ^^o»gh  he  may  ha^«^#^' 
and  thi,  is  in  fact  intSded  t^  ^r^J^  f^'  ''^"""^  ^b«  ^"'ninal  S^^ '^ 
their  own  hands.    In  Engtnd  tC  l^'^'^  ^^'^'"g  the  law  into' 
and  poor  in  the  case  oLtSoTwh^ZT^'  ^  f"°®  ^"^^^o"  of  rich 
of  poor  peojile  who  s2k  to  reTtr^rth   "^T  ''""u''"«  ""^^^  '^^  J^nds 
heCnd  i/fact  it  is  not^^qTeS  '^^Jll^l^.'^r  ''''' 

Mr.  Da  VIES  rp  EI  ^ Tf  •    • 

piece  of  land,  and  the  oww  com*esT/aV«"/^"'i!,'^^*  possession  of  a 
which  is  in  the  actual  po3Esir  of  ^„o.if  -V^u^  possession  of  that 
entry  he  is  liable  to  beC^Suted  Z.  ^V -^^  '^''^^'  *  ^^''^^^ 
recpgni«d  by  law  such^S TnealmenT  or  rilhi'  T'^'^'^^  "  ?^^ 
he  18  not  doing  anything  unlawf.^  T«i,  *k*^  *  °^  ''"^  *'^«'*  '""d, 
the  owner  of  Jpiece  of  fand  nTh«  ,«    ^^  *^^  ^  ""^  »  «»«"  ^ho  is 


^,. 
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P    ii\ 


right,  and  all  his  personal  property  might  be  lost  or destrotjwl  before' 
ho  would  bfl  capable  of  exercising  that  right.  He  would  be  at  the 
absolute  mercy  of  his  neighbour  although  he  had  purchased  theVight 
ot  way  ;  and  although  it  may  ha^e  been  registered  as.  part  of  his 
title,  he  cannot  be  regarded  asm  possession.  It  is  incorporeal  property  ' 
of  which  he  may  be  divested  under  this  section  at  any  moment  until 
he  goes  into  Court  and  establishes  his  claim. 

Sir  JOHN  THOMPSON— It  seems  impossible  t*  convin^nhe 
Hon.  gentleman,  although  we  think  this  has  been  the  law  for  hundreds 
ot  years.     But  we  jvill  let  this  section  *tand  at  present. 

•  On  eection  63,  sub-section  ^.  .  ■" 

Mr.  McCAETHY.— Should  not  that  be  mutual  ?  The  wife  should 
pave  a  chance  too. 

Mr.  PAVIES  (P.  E.  I.)-There  should  be  mutuality.  If  the  wife 
protects  the  husband  the  natural  law  would  rather  obliffe  the  husband 
to  protect  the  wife. 

Sij?  JOHN  THOMPSO?f.-.We  will  let  that  stand  so  as  to  alteV  it. 

.    On  section  72.  • ;       '  ^ 

Mr.  MULOCIi;.— The  second  portion  of  *he  section  deals  simply 
with  cases  of  those,  who  are  not  themselves  in  the  service,  inducirii 
toen  to  deserts  If  you  ask  one  who  has  enlisted  in  the  Imperial 
army,  or  any  one  in  the  volunteer  service  of  Canada,  to  abandon  the 
service,  you  are  inducing  that  person  in  a  traitorous  way  to  desert 
What  IS  the  meaning  of  traitorous  ?  It  does  not  follow  that  the 
object  18  that  he  shall  make  war  upon  Hor  Majesty;!  the  word 
mutinous  might  cover  that :  but  the  wonl  '•  traitoroW"  is  much 
wider  and  I  think  it  ought  to  come  out.  i 

Sir  JOHN  THOAIPSON.-I  do  not  agree  that  the  effect  of  this     . 
objection  is  to  render  ^oy  person  liable  who  simply  incites  a  soldier 
or  sailor  to  desert,  unlefe  he  does  it  in  pursuance  of  a  traitorous  or 
mutmous  purpose,  and  the  traitorous  purpose  is  defined  by  this  Act 
It  must  be  for  the  purpose  of  forwa*dmg  some  of  the  designs  which 
a,re  declared  to  be  treasonable.    It  may  be  done  in  consequence  of 
sickness,  or  wounds,  or  from  a  wrong  religious  opinion,  and  would 
not  then,  be  punishable  by  imprisonment  for  life.     But  if  it  is  done 
tor  the  purpote  of  weakening  the  authority  of  the  Sovereign   and 
preventing  the  defence  of  her  dominion  against  her  enemies,  then  it 
would  be  traitorous.  \ 

Mr.  MULOCK. 
traitorous. 


-I  think  you  had  better  say  treasonable  instead  of 


Sir  JOHN  THOMPSON.— It  is  the  same  thing. 
On  section  74. 

Mr.  FLINT.— In  regard  to  the  Militm  I  think  this  should  only 
apply  to  the  tame  of  war  or  disturbance.  Suppose  one  shQuld  induce 
a  militia  man  to  go  away  to  better  bis  position. 


Mr. 


"fVIW- 


i;'*/  --?5,ypi;'-   <.  if-^/i^ 
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Mr.  1>A  VIES  f  P  Ifl  I  \    cj  .     ^ 

«>ii  to  ieave  the  force     'J-Suppose  a  father  should  asf  his  own 

rfk.  shoold  go  VwouM  praSyU°.eS'rd''Jrt  '  '*^'"' 
the";^t^r  f ™«f «ON.-I  do  „„.  t.i„t  .0,  but  ,0  ,iU  ta>ki„.o 

■    .        '       r 

;  On  aeotion  75.    ■  -         *  .  '       ■ 

aman?rSfni'^drrdt:?a^^^  ^hut  if 

in  the  meaning  of  the  MiHda  Act  ^*^'  ''''*^'  '*  '^  desertion 

Sir  JOHN  THOMPSON— I  think  fK» •  ■ 

to  the  ca«e  of  a  person  asSn^ a  it?o7Tr"  ■T?"''^  "«*  «PPly 
out  on  parade  daV,  but  only  when  Th^^mw  •       n'^'/'''  "^"^  *«  t^^^" 

the  Hon^  to  review  it.    xff 'Kt^^TSra-i';  \2i?t 
On  section  87.     '  - 

»i?Str4o?t°ftf?rerj?rirs^Te7e- Th"'T  •» 

On  aeotion  89.  •  ' 

detoedltt^iS-  '■^"""  ""'"^•■'-'■■i  "fonai^  entry  ••  „ 

Mr.  DAVIBS  (P.  B.  I.)-Enssell's  definition  is  as  follo)h : 


.fnTi^ltf"-''^°rf°'''!i'"«  '^«'«'"«'"  is  committg'd  W^ioleifUv  taki^^;^ 


.-    M 


s(? 


•*  /J 


^~ 


AV 


■^"-^..  "^ 


>  ',  »» 
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That  w  well  undere 
another  from  l^nd  that 
and  attempts  to  take  j,^ 
forcible  entry,  but  here  y 

,'      Sir  JPHf  TH&PS 

,  carried^a  .jpjrosecTOons 

L.  .where  yjefc*B8embl#tor 

?^%iracte«:;: 


man  tries  to  eject 
'brce  or  menace^ 
he  is  guilty  of  a* 
^altogether. 

,  V  , --5:^7— '^°**'^®°-  I  have 

,  wher^  a  perton  iSSd  not  enter,  but 

^;,;~iy  ii"*«jr~^«^*^P***,°*'  entering  ^as  of  such  a 
rWould  h-^^  provoke  a  breach  of  tit  peace.  This  is 
»*vi88ion«r8  ""^^  •  -  ■^■'^ 


^X 


•  ai*  oflfenc^l 
>ting;la^V.^>' 


I  law.    Section  95, 


W%1^ 

t  *,  ^^, 

^wm^ 

l^jlgwfe^^ . 

y^ 

r^:'^^, 

:k\" 


i.    .   '■A 


*        I 


^  Forcible  eitfry  \ 

■A  We  believe  c(up(«tlj 

irbridge  states  ^tl 

•*tf  t.LToL'*^!ion  A?  IM^ISCh'*"*^  *  ^^"^^  ^"''^  ^''°'  •"  "•'dir 
tS^iifaro^f^  '^  .      ^  •^¥'^^P*''*^''^«°'"*«"0'°ent8  in  a  violent  maiWa*' 

'  In  «hii!^a  „  -"^'k^"?-  <='>«8'«te,t&^actual  force  applied  to  any  other  pelwT 

'  ml  r!n  «r   "^ '"  breaking  open  ulpy  house,  or  in  collecting  to/ether  8^10003^8! 

number  of  persons  for  the  purpo»B  of  making  such  entry."  "nusuai 

He  states  auth6ritie8?fti(r'^ait.  -^^ 

My  DAVIES  (P.  ^.  a-I  vemember  a  case  some  years  ag»  in 
which  the  question  was  Ufisa^ughly  threshed  out.  My  recoulstion 
18  that  the  conclusion  wag^hat  unless  there  was  force  and  violence  in 
^LtT^'  you  could  not  ik^Xmn  your  action,  although  the  intention 
might  have  been  to  have  ^red  by  force,  but  the  Jarty  could  not 
sw  h.8  way  to  do  it,  and  thte  indictment  failed.  -  But  here,  if  a  man 
entitled  to  land  enters  on  it  A^a  tA&nner. likely  to  cause  a  breach  of 
the  peace,  he  is  punishable.    ?-■ 

Jl'Jr^^  THOMPSOK^^The  hon.  gentleman  can  look  at  these 
authorities,  and  if  I  am  wron^,  we  can  revise  this  section. 

o  J*'"-  J^^?-™"^^  '^^"'^  <"»1^  theuattention  of  the  Minister  to  the 
ardsub-section:  "what  amounts  to  actual  possession  or  colobr  of 
^ght  IS  a  question  of  law."  WJiat  amounts  to  actual  possession  is 
certainly  a  question  of  fact  which  ought  to  be  left  to  the  Jury. 

WW  J^?f  THOMPSO.V.-As  in  all  the  sections  which  provide 
What  shall  be  questions  of  law,  the  enactment  does  not  refer  to  any 
disputed  question  df  facts.  The  fact  may  be  that  somebody  was  in  " 
actual  possession,  it  may  be  in  a  technical  way  by  nobody  else  beinff 
in  5?tSf '/  f*^  ^  ^l  T^  ^T*°*  «••  *if«°*  '^'«g  in  possession, 
qiestirn/of  llw    ""^  ^  "'^  ^^^  '  »"»^t»»««^«  a 

Mr.  LAtTBIER— Even  that  way  it  would  simply  imply  nothing 

new.     In  criminal  law  a»  wflli  as  in  civil  law,  wh'fct  is^one  by  an  3^ 

"^aby  the  master.    It  seems  to  me     *'^ 

|to  the  province' of  a  Judge  w 
'Tnuy. 


J. 


agent  in  §noh  a  case  as  this 
that  you  are  removing  soi 
has  been 'within'  the  provi 

Sir  JOHN  THp^ 
and  if  it  were  so,  it 
For  example,  the  aci 

/■'  '    ■      , 


(at  is  not  intended  by  the  section, 

depmiiure  fix>m  the  common  law. 

is  resident  abroad,  bu|)pl8  agent  or 


<S       ('-A    I 


'     "■'iyr'^lb*. 


\  ■ . 


&^'^?T^,  ."iA-*ftA'h'^r -^ -1  ^V " -V H  "J   ""*-' Slli^ 
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his  peiwnal  eervdnt  Is  in  ,1/x        • 

province  of  the  jJ^ioZHZTZ  "'^'^^^^"^e-    It  is  not  the 
.  .  because  only  his  ag^^t  or  hts  sercl.     "^^u""*  '°  ^"t^'al  PossessSn 
aqu^n  oflaw  ^  t  J  j^'^tS.  *.'^"-  :^;>«er?e  thTaS 
On  section  96,  /  '  , 

fighting  too  far  ?^   "   V    ^'  ^^'^  "«*  carrying  the  penalty  for  prize- 
Sir  JOHN  THOMPSON —ThA..  «  u.  • 
n         ■  \°*'^"g'^tJ»8t  over  the  hoVH«,.. 

Comnnttee  rose  and  riported  progress.  «       *^^  ^^er.- 


'.  *  '   ^ii, 


5thing  ^^:: 
by  an-  ^ ' 
to  me',* 


TcESDAT,  19  May  1892. 


On  section  104. 


(In  ^he  Committee) 


colSS'lS^Jg-i^tet^^^^^^^  The  offence 

which  one  has  not  paid  duty,SaX  atTh?^^  *l-'^^'''«'  '^"^  ^^^ 
weapon.  It  is  argue'd  in  faWof  S  ^i„  T^^  ^''"^  *9  offensive 
that  the  weapon  if  in  the  pJLessfon  of  theTo^'i  T  ™."«*  ^"'"'^^ 

here  ta l?e  ne«e#aiy  to  show  th.t  the  vreanon  is  if  K-  *  ''  "''' ****<^ 

that  purpose ;  but  if  the  two  things  LSweLrtifT'''^"  ^^^ 

in  his  possession,  say  only  a  ci^ar  tKof  ^    A^f-Tl^  ^^^^  «  man  has 

,      not  paid  duty,  aid  a^t  the^ameSe  an  oSivetf^'  ^""l  ^''•«'>  ^ad 

ten  years  imprisonment     Senator  wS-  Tu^P*""'  ^« '«  "able  to 

that  it  was  tte  practice  in  ^hrKh^Sor^tt'  '""T"^^  "*«*«<» 

weapons.    That'^is  an  offence  Tde^Kw  fnl ,  CT'*.  ^'^  ««'-'7 

appropriate  remedy.     If  in  the XrTh  w  T-V  J^  ^^'^'^  ^^ere  is  an 

^..  Per«m  who  carried^a  wLpoi'^of SefllT '*^^^^^^^    ^^Pr  ^^^^^  '^ 

there  to  be  almost  as  neceSsary  a  partTlS?    ''  "^^T  *PP«a'« 

or  boots  happened  to  be  Sd  in  pos^on  0/ ^^P'""'  "".*''«''«* 

should  have  paid  duty  Inland  or  n„P*T^      ^^  ^™®  "^ticle  that 

the  conclusiortLt  hYh^The  ^L^ff^^^^^        ^"°?  *«  ««™«  ^ 

a^.irnTis7i£orrS^^ 

, ^  -d^oght  raXn  tU'Sotr^^aptts'Tn  » 

ioa.  &  it  be  y ry  :gy  a;;t^!:^ 


'^1: 


«*»* 


«ts>\5», 


ti£& 


•-A 


<  -I 


^32 
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J 
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The  property  in  his  possession  \^  that  case  is  property  which  he  has 
m  violation  of  the  law,  that  is  cLtraband  goodsSo  tTSur^  and 
-  forfeiture.  Under  thefe  circumstances,  i?  it  be  not  made  hTXv 
penal  for  a  smuggler  to  carry  arms,  the  Officers  of  the  law  have  no 
protection  for  their  lives,  because  smugglers  always  will  carry  arMs 
Mr.  DA  VIES  (P.E.I.)-We  have  already  provided  for  the  case  of 
a  man  who  merely  carries  a  deadly  weapon.  If  a  person  caf-ryins  a 
weapon  at  the  same  time  has  in  his  possession  goods  which  he  knows 
to  have  been  smuggled,  it  is  right  that  he  should  bo  punished 
severely,  but  the  que^on  is  whether  under  this  section  i^  person 
having  goods  m  his  /ossession,  not  knowing  them  to  be  liaVle  to 
sejuwK^ight  not  fall  into  the  meshes  of  the  law. 

'"fh^i  i^X  T^M^,^^^T^  ^^  ^'"'"g  t°  ^d«Pt  «"  amendment 
that  the  p&rty  should  know  the  goods  are  liable  to  seiisure.     - 

*       .     - 
On  section  105, 

Mr.  DAVIES  (PlE.D-That  ought  not  V>  extend  to  a  man  having 
a  pistol  in  his  possession  In  his  own  house. 

Sir  JOHN  THOMPSON.-All  these  sections  with  regard  to  carry- 
ing weapons  are,  I  admit,  severe,  and  it  is  the  only  way  to  prevent 
the  carrying  of  weapons  for  offensive  purposes.  I 

I  do  not  think  there  is,  any  case  in  which  a  person  would  .carry 
arms  in  his  own  house,  unless  he  had  reason  to  fear  assault  or  injury 
to  his  family  ort  himself,  and  that  case  is  provided  for.  Even 
though  he  should  cany  them  in  his  own  houae  without  necessity 
the  law  is  not  likely  to  be  enforced  unless  there  is  some  special 
reason  for  it.  i'  v  »i 

Mr.  DA  VIES  (P.EI.)_I  believe  that  the  section  should  only 
afjply  to  persons  carrying  arms  in  public  places. 

Sir  JOHN  THOMPSON.-ifes  has  been  the  law  for  a  long  time 
and  we  have  never  heard  any  objection  to  it.  ' 

On  section  108, 

■  Sir  JOHN  THOMPSON.-The  object  of  this  section  is  to  punish 
any  one  who  playfully  points  a  weapon  at  another.  Of  course '  if  it 
were  pointed  with  the  intention  of  doing  injury,  the  offence  t^uld 
come  under  other  sections.  But  when  one  playfully  points  a  weapon 
at  another.  It  is  intended  to  make  the  punishment  the  same,  whether 
the  weapon  is  loaded  or  unloaded.  , 

On  section  110.  \  «    -j 

Mr.  WHITE  (Shelburne).— ^Ky  should  this  section  apota&only  to 
seaport  towns  or  cities  ?  ,  ''yjr     ^ 

Sir  JOHN  TH0MP^0N.-J'hat4s  where  seamen  carfy  these^ 
knives  in  pursuance  of  their  occupation,  ^ut  this  is  to  prevent  other- 
people  carrying  them.  ^  ./L  . 


Mr. 
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shore, 
at  all. 

'     Sir. 
trade  ( 
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shall. 
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at  alf:    *'''"^^'  ''''  -«  -  P-e„t  -Ct^"'e^;'„^' -i-^^ 

-    Sir  JOHN  THOMPSON  -Sn  .>  •        , 
t«.de  or  calling.      .     ^^"^-So  it  rs,  unless  engaged  in  Siis  lawful 

Mr.  prCKEY— This  i«  r    n  ' 

J«Bt  paa^.    Section  109  wSfn^A"  exception  to  the  section  we  hav« 
lawMexercise  of  their  caSg"'*  "^P'^  *°  ^^^'"^V^d  ri^ge^in  JJ^ 

^^^.^HNTHOMPSON-Thereisn 
Mr.  MILLS  /'RofK,„.i.N      X,  m 


Sir  JOHN  THOMPSON  ~T  «  •  .  ^" 

Mr  mr  T  a  ,T>  ^'^^^"^—I  agree  w,#h  you  there.      T'  ^^ 

On  section  122. 


Linten- 


Mr.  DA  VIES  (P  E  I  ^    wko.  ~ 

parte  of  the  United  Kingdom  for  Jrf'  .^^°  **'®™  "^^^  have  been 

Gfovemment  of  the  country  ""^  P"^P°««  of^ndermining  the' 


every 


thi^wa^^e^l^t^^^^^^^^^^  thin,  weluld  legislate  in 

i^arded,  now,  as  trustees  for  the  who1«^o !?'  ^^^  <^vernment  j^e 
tees  are  subject  to  criticiRm  ««h/  •  "**'<'"'  and  ike  other  trnl 
condeinnatiin  of  thetf^SuTt  iSr^ ''"'?  ^"*«  t^^^  conduct  S 
department  of  the  GoJeramenf  il^  '^^^ng  of  approval.  EveJv 
ject  to  adverse  critioC  Th  'SnT^f'^^^^^^^th  it  Ssu? 
Z  .°*  the  doctrine  of  high  p«SLtivf  TA*^'  ^""  «^tent  of  a^ 
one  fame,  when  it  was  '^^rcSRl  ^^"^..^""  ent^tained  Z^ 
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wel^s  aUogeCfaer  independent  of  any  compa(fi^  with  the  nation,  and 
wJ^en  It  was  ftesume^  that  the  business  of  the  people  was  to  pay  their 
taxes  and  lieep  qaiet,  if  properly  protected  by  the  law  in  the  exer- 
cise of  their  private  ri^ht^  This  section  is  no(  legislation  by  fne 
'meh  for  the  purpose  of  maintaining  popular  liberties,  but, legislation 
to  restrain  those  liberties,  to  prevent  criticism  and  to  punish  men  for 
criticising  the  conduct  of  the  Administration.  It  is  only  so'  long  as 
the:£al££QQ£^tpTernment  and  of  law  does  not  chafe  those  who  are 
taii^lheir, lights  that  they  will  contentedly  submit 
the  st^engtli  of  the  law  and  the  disposition  of  the 
comm|[inity  fo  observe  it,  depends  largely  upon  that  principle. ,  This 
section  could  only  be  free  from  danger  to  the  coii9K||unity  by  remain- 
ing a  dead  letter  upon  the  Statute-book.  ' 

I.  *^ 

Sir  JOHN  THOMPSON.— There  is  not  a  word  whicli  restricts, 
in  the  slightest  degree,  any  comment  upon  the  Government  or  upon 
any  department  of  it,  or  on  the  way  in  which  public  affairs  are 
administered.  On  the  contrary,  i(  is  distinctly  provida^  that  it  shall 
not  be  sedition,—  ^ 

,"  {b.)  To  point  out  errors  or  defects  in  the  Government  or  constitution  of 
the  United  Kingdom,  or  of  any  part  of  iti  or  of  Canada  or  any  province  thereof, 
or  iOMither  House  of  Parliament  of  the  United  Kingdom  or  of  Canada,  or  in  any 
Legislature,  or  in  the  administratiq&of  Justice  ;  or  to  e|(f ite  Ber  Majesty's 
subjects  to  attempt  to  procure,  by  IfQBl  means,  the  altera^B|^f  any  matter  in 
the  state."  ■«.         ^^^ 


■A    *• 


I 


That  covers  the  case  of  eveiy  man  in  the  country ^|||  seeks  even 
to  change  enitirely  the  constitution  or  the  administra^^jm  of  t^ 
country,  or  QTAny  of  its  departments,  by  any  lawful  meaaStohatever 
that  can  be  devised.    The  one  thing  which  is  forbiddei|^^%  is  t^e 
treasonable  attempt,  not  against  thSiperBon  of  the  Sovereign,  b^Mp 
^xci^  her  subiects  to  rebellion.    I  agree  in  ouo'sense^  and  disl^B 
^)taUy  in  ano^r,  with  the  remark.of  the  hon.  gentlemaii  whenoi 
saya  4;hat  tjhe  time  is  past  when^thd  Sovereign  is  to  be  treated  other- 
wiat  than  aJs  a  Crustee  for  the  people.    As  regards  the  preservation 
of  our  institutions  the  Sovereign  is  not  to  be  regarded  as  a  trustee,  as 
regards  the  way  in  which  her  property  is  to  be  treated  she  is  regarded 
as  a  trustee.  But,  if  s1b6  is  to  be  regarded  in  the  view  of  the  Criminal 
Law  jiimply 'tis  a  "^^^tee,  then  it  would  be  no  offence  to  attempt  to 
dethttHtiie  her, by  valence  even,  and  to  ap^int  another  trustee  in  her 
pllBce.    'W^JMropose  to  reti^  the  fa\6  which  has  always  prevailed  in 
the  Jyitiil^Pomini6ilB  :  That  tf^Sovereign  as  a  ruler  is  something 
a  trustee,  although* lis  a  holder  of  property  she  is  nothing 
e.  If  the  b<Hi.  gentlemiui  will  look  again  at  the  case  he  has  cited, 
that  he  is  entirely  mistaken  as  to  this  being  a  propoeftion 
to  change  the  common  law.    Lord  Blackburn,  Sir  Oharles 
rry,  Sir  Robert  Lush,  and  Sir  Fits-James  Stephen  declared  undef«\ 
-'l;heir  own  bands  that "  this  is  as  exact  an  application  as  we  can  make 
of  the  existing  law." 

Mr.  MILLS  (Bothwell.) — ^That  may  be,  but  my  pbjpstion  is  to 
undertaking  to  make  such  a  statement.  -■f'' 
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Mr.  AfULOCK— Fv«  ' 

should  be  modified      rr.     ""^'e.  then  to  that  extent  fK^V      •  • 

2  does  not  sav  that  ««„  """iMent.   l  do  not  think  it  ia     «  iT  ^^V^^ 

prov«»that  no  om>  shall  be  deeln^.  fX^*'-  '*  «"'J^  ««y«  by^35 
becauBe  he  intends  in  goodYaith  J^  Ifc''®  *  seditious-  intentTnlv 

tiTr^  1  .  ^^^  ''"°-  gentleman  has  mA^L^k  -^^^  '"^ent  shall  be  a 
the  only  instances  in  which  ToodfirK  -fr*  '"'''«'^«  of  enumerating 
saying  clause  is  not  at  all  sufficW   If  7'"  ''PP'^'  "'^d  therefore  tif 

tVe  tlRS''!"'  ^"*^  "»J^  «ome  day  com  J'^^^",''"  the  platform! 
me  political  crimes  nf  „«  :_j.-  .-^  ^"™pei  me  to  do.  anrf  r.«;^*  „...' 


--  --a  v..„uoo  la  noi  at  a  1  sufficinnt    If  r        ^'^V'  »°a  ' 

which  pain/ul  duty  may  some  dat"  .  ■^'^  *<>  go  on  t 

the  pohtical  crimei  of  anTnd.S   T^^  ""«  ^o  do,  and  poinTmiV 

example,  that  is  not  specJS'ed' inTultltfl"'^  «^  *^e  cZV,  Z 


—  i^/iiuutti  cnmes  of  an  mH,.,;::^     ,  Vi:    '" 

Sir  JOHN  THOMPSON -Tt  ,<.      . 
section  to  attack  a  Minister.'  "''*  **"  °*^'»''«  under  the  main 

"         Mr,  MULOCK Y 

'  hostility  and  ill-will  bet^eeVthe  IIJ; '''^''''^  "^  ^'^d'ence  and  raise 
amBnwia  /«^,-g  jj^ble  to  Sition  ^"'  f  ^"'^"^  of  that  audien^  f 
ceedfng  iniood  faith  to  do-X{  T"^  ^  '^^"^^^  '^'^^  ^-rl^ri 

Sir  JOHN  THOMPSON     T^      •  • 

Government.  ^^  I^'^t  out  errors  or  defects  in  the 

H^'^^tyTaf-^^^^ 

was  pointing  out  errors  of  defSte  inS*L  /■  '  ™«««»re8.  or  that  I 
constitution  of  Canada  or  the  uSed  K{n&8ft^'^™'"«»*  or  ih  the 
LT'^'P'^rt'^S  ^^'  the  erro«  o^m/T^igbtsay  tS 
Wnment.  An  error  of  the  Gover^fflRn  "^^  ""?^'-  «f  ^he 
body  ;  the  error  of  an  individual  is  n<?t!^  "  tT""  "^  *he  whole 
because  we  have  the  Government  here  ^1  J"'"-**^*'*«  Government 
vidua  membere  of  the  Government  r^th^^r'^'**'"®  *''«  ««»«  of  inSt 

?  7^A  '^^P^^^'We  for  all  th^X  aUcfs  o^T"  T'",*  ^«'^  '^'f^'* 
I  could  underttand  it.  "'"t-'J^acis  of  its  individual  member^ 

Sir  JOHN  THOllf  PQmo-     t  j 

thatmaWnga8peecTS"^eorm'X^^^^^  «««*'«««» 

up  hostility  bet^n  different^SSsZ^w  °  u  *^?'  ^''^ '«  ««rrinff 
denunciation  of  a  Minister  which^il?'^  ^^J*^*^  ^  ""bjects.  Thf 
whole  audience,  although  it  mSht^xcito  fe-riv^P^I^^  «f  by  the 
the.r  miqls,  i,  not,  the  f eatagj^^e^^'^aggJl^^^^^  ,. 
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Mr.  MULOCK. — The  Minister  may  get  up  and  deliver  judgment, 
but  that  does  not  bind  other  judges,  beyond  ail  question  of  controversy. 

Mr.  CHOQUETTE.— Would  a  speech  favoring  annexation  be 
seditious?  *' 

Sir  JOHN  THOMPSON.— Not  if  the  person  thought  that  the 
constitution  should  be  changed  by  lawful  moans. 

Mr.  BAVIES  (P.  B.  I.)— It  is  very  well  to  defer  to  the  high 
authority  of  the  Judges  who  recommended  a  definition  of  a  seditious 
offence.  No  doubt  they  did  nofe  hear  any  argument  and  had  not  a 
specific  case  before  them,  and  did  not  pass  judgment  ;  they  only- 
made  a  report  in  which  they  expressed  an  opinion,  but  it  is  possible 
to  suggest  reasons  why  this  should  not  be  embodied  in  a  statute. 
Let  the  matter  be  left  open. 

We  are  here  defining  that  which  has  hitherto  been  considered 
vague  and  uncertain,  and  properly  so  considered.  The  liberty  of  the 
subiect  is  not  a  matter  to  be  trifled  with  ;  and  it  has  always  been  held 
desirable,  even  at  the  ,time  when  the  Crown  was  attempting,  a 
hundred  years  ago,  to  invoke  absolute  powers  and  crush  out  liberty 
on  the  part  of  the  subject,  that  the  Jury  should  have  complete  control 
and  that  the  Parliament  should  not  pass  laws  defining  by  hard  and 
fast  lines  how  far  a  man  may  go.  The  common  law  is  elastic  and 
justly  elastic.  It  is  made  by  the  prudence  and  wisdom  of  the  Judges, 
from  time  to  time,  and  the  Jury's  acting  under  the  guidance  ol  the 
Judges,  to  suit  the  developm.ent  of  the  people  and  the  constitution. 
That  which  was  at  one  time  considered  a  seditious,  libel  in  Great 
Britain  would  now  be  laughed  at  by  a  Jury.  There  were  times 
when  a  man  would  be  hanged,  drawn  and  quartered  for  writing 
what  he  may  now  write  with  perfect  impunity.  A  thousand  and 
one  reasons  can  be  cited  to  show  that  it  is  not  only  justifiable,  but  in 
many  cases  necessary,  that  extreme  language  should  be  used  for  the 
redress  of  grievances,  not  simply  of  the  state,  but  of  classes  in  the 
state.  A  few  years  ago  if  a  man  advised  his  fellow  workmen  to  band 
themselves  together  in  the  form  of  a  trade  union  for  the  purpose  of 
demanding  and  enforcing  higher  wages,  he  would  have  been  liable  to 
very  severe  penalty.  Parliament  liad  to  intervene  to  alter  the 
common  law  and  allow  that  'to  be  done  which  at  one  time  was  con- 
sidered by  the  Judges  a  ver^  heinous  and  grave  offence.  Most 
educated  m^n  now  think  that  is  justifiable  and  proper,,,  and  working 
men  are  commended  by  the  ministers  of  the  state,  and  the  highest 
authorities,  and  the  best  thinking  men,  for  uniting  to  defend 
their  rights.  It  ia  impossible  to  say  offhand  what  might  be  the 
possible  outcome  of  this ;  but  I  do  not  hesitate  to  say  it  is  in  the 
direction  of  hampering  the  liberty  of  the  subject  which  hitherto  the 
citizens  of  Canada  have  enjoyed  and  wliich  they, have  not  so  far 
allowed  to  degenerate  into  license.  : 

We  have  our,  public  meetings  and  discasaibns,  but  we  manage, 
after  Brhish  fashion,  when  it  is  all  over,  and  party  feelings  and 
passions  have  passed  away,  to  forget  the  excitement  and  evei^^thing 
goes  on  smoothly  as  before.  The  people  of  all  classes  should  have 
all  the  rights  they  have  heretofore  had  to  alter,  or  ask  for  the  altera- 
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tfon  and  improvement  of  any  matters  nf  *  *        . 
fect,on  even  and  discontent     iT  mar  tl^^^^  '^^  to  inculcate  dleaf- 
dmffection  and  discontent  in  orde^th^t  T*  '"ll^"*^'*  *«  •"O"'^*^ 
for  the  removal  of  the  griovanS^ahned  a    Y^'"^^^  ™«y  bo  applied 
mesa^s,  .uppoeeyou  attack  a^    nd.Vidlltf '"LH  ^"«nd  ^nide 
ment  m  violent  terms,  suppose  "i  ^3  v      '"*""'^'"  °^  **»«  Govorn- 
a  menace  to  the  country,%^youth^Jkjf  ?"""'•«  '"  '*»«  Cabinet  is 
the  proviso-"  to  point  out  om^  or  If  ^"*  ^"""i  *••«  Protected  by 
constitution  of  the  United  SZdomnr*'  '"**»«  Government  or 
presence  of  one  or  two  or  thrfeS'    L*7  ■^"'^  «^"  '^  ?  "    The 
may  be  pernicious,  and  it  mav  hi  S™1^ ""^7'^®™  "'"er Majesty 
but  you  would  not'come  anEhl2r:S"i/^''  '^l'^  ^  ^"^^^^ 
n  the  severest  language.    Yon  lr!M     !^,  '^  y°"  <lenounced  thorn 
ing  out  erro™  in  tfe  GfvernmenSoSiP'K  **  '^t'  ^^^  ^^"^  S 
a^mst  the  Administration  ir"uchaTat  "*'.''"•  ^^'^  ""^^t  inVeigh 
I  do  not  see  how  you  could  find  she  her  Lk-  *?  ?•""  discontent,  and 
«iound  on  which  1  base  my  objection  i„  f  h    k"*^  :^'"'  «^««Ption.  .The 
that  you  are  attempting  to  deTno  wh«*  ^f'^^H'^'^  ^nd  general  ground 
and  that  no  good  ground  exttfLT'ftJ!^ >"«''  ''f  '^^  ""detini, 
dehnition  of  which  has  heretoLe  Un  B''"«,^«  '^^""^  "  '»^.  the 
The  great  safety  the  public  had  ITviT.?         *°  ^''^  -^"^ge  and  Jury 
prosecutions  for  seditious  HbelwrenThL!;-  ««?"ty-«ve  years  agojn 
prepared  to  send  men  to  Sn  lav  n  th   ^li^^'^^^^^^  J^dgeH^^i^ 
not  find  a  conviction  although  'tK^di^  T  *'^f  '}'  ''"'••««  ^«"Id 
do  so     Now  we  are  attempfng  to  matl"^  fT-^^y  d^-^^ed  thorn  to 
have  done  so,  the  Judges^ wiU  insTructtH^T'''''"  V""^  "^'^^n  ^oa 
wilhin  the  definition,  and  a  very  We  aS    •^"'"^  '^"^  cases  come 
discreUon,  vague  though  it  mav  L  „  F    ^  '"'Portant  and  proper 
been  left  to  the  Jur/wil  bT^n  ^' '^ '*'««'*t.on  which  has  heretofS^ 
b^.  this  definition'  YWTll;«,X'ernvH  ^"'^^^-^^y  f">«»  tSm 
object.    If  you  want  to  supnressS^  "^  ^""^  *""«*^  ^^  a  definite 
Piracies  of  any  kind,  riotoSHr  .1^^' '?'"^^'"*"*«  *«  crime,  Sftns^    • 
U  do  not  let  us  by  deTnitLnL^Mh  tT^^  ansemblies,  let  us'd?U ; 
^y  gentleman  c.m^sJy  h"    yeV^^^  which  I  do  not  thiLk 


be  left  to  every  in^vl^uTtr^i^^raaXliLrhiiTr-  '''"''  ^ 
1  think  we  ai«  runninc  a  risk  Juh^  f  neretoforo  enjowdlt 

sn.^.  -  -"^-bili^f  oLSin"/o^if"^^"««-\^^^?'?i^^^^^ 


suiM^  TkLT  •    u.«°^  '^  "^'^  Without  any  nece 
suggest  the  desirability  of  strikinjF  o..f  th;.,  v '  -~  -  """•« 

law  covers  any  part  o/it,  you  (L„^  rlrt 'j'r"-    ^^  ^^^  «>'°'non 
does  not,  you  are  impror^Sy  leSatZ  to^K      ?""?^°  ''^^J  '^  i* 
Sir  JOHN  THOMSON     J^Tf  '"'*'"'  ''  '^^  °°Ml» 

then  propose  t«  let  ^Tu^^^a^'d  t^L  *  fr,  ^«^'*«'  ""^  will 
opposibBmay  consider  whatTmenTmeit  shn,l  £f'  !?^  •*«•»■  ^"^'^^ds 
view  of  ^ving  at  the  result  we  nt^^t^tK"'"^  ^  ^^'^Pt^d  with  the 

S^TS^e^^^^^^^^ 

addresSfi^avpublic  meeting  Ked  S  f^f  ""^  'be  clause  if  they, 
of  the  SovereiV  of  a  3i'n  individual  t/'"^"*^  the  councils 
^!^*»!^-a^^alcuh.^^  ^^£ZS^ 
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among  the  audience.  I  do  not  think  it  would  imperil  a  hair  of  the 
head  or  take  a  dollar  from  the  pocket  of  any  mata  to  say  that  the 
entire  Administration  is  a  curse  to  the  country  and  should  be  turned 
out.  if  he  thought  sp,  because  he  would  he  attempting  to  procui;«e  by 
lawful  means  "the  alteration  of  some  matter  in  thd  state,"  and  tliis 
the  Bill  saysohe  shall  be  allowed  to  do  without  any  punishment 
whatevier.  My  hon.  friend  says  we  ought  not  to  cripple  the  liberty 
of  the  subject  and  liberty  of  speech.  I  avoW  at  once  it  ie  not  the 
intention  to  change  the  law  pne  iota  in  this  respect.  That  which  ie 
the  common  law  we  are  not  making  any  more  stringent  or  leos  elastic 
l©^  putting  it  in  the  statute.  If^mvfion.  friends,  on  reflection,  can  ^ 
point  out  where  we  vary  one  hair's  Breadth,  let  them  offer  an  amend-' 
ment,  and  I  will  afecept  it,  and  make  the  Bill  exactly  the  same  m  the 
common  law,  as  these  Judges  think  they  have  done  already.  As  to 
•  this  question  of  trial  by  Jury  and  the  functions  of  the  Jury,  that 
would  i-enjain  under  this  Bill  precisely  as  it  is  now.  The  functions 
and  power  of  the  Jurvand  the  way  they  protects  the  .subject  in 
England  do  not  he  at  all  in  defining  the  law,  but  in  havin^the  abso- 
lute and  uncontrollable  right  to  decide  whether  the  aScused  ha« 
violated  the  law  or  not.    '  ■'      •  >         •      *•     ! 

■     •      ■■  •      \  \     ,>-•', 

Mr.  DAViES  (P.B.I.)— The  entire  question  was  one- for  the  Jury 
^libel  or  no  libel,  no  igatter  what  tie  Judges  thought  ibout  it. 

'  Sir  JOHN  THOMPSON.^Yes,  Entirely.  The  duty  of  the  Judge 
always  was  to  lay  down  what  constituted  a  libel,  ^hd  the  function 
of  the  Jury  was  to  say  whethffl^  the  accused  had  violated  that  or  • 
not,  and  whether  the  publication  complained  of,  thepefofe,  was  a 
libel  or  not.  The  case  in  which  an  attempt  waa«;»aid  to  'have  been 
nupde  to  control  the  Jury  was  ohe  in  wjjuich  the  Judgf  #ijdeavo»red 
to  lay  down  that  the  prisoner  was  guilty  of  4ibel%  he^blishied  the  ^ 
article,  and  simply  left  it  to  the  Jury  to  find  if  he  hiwirpubrished  the 
article.  The  Jory  returiled  a  ^^efdict  of  "  nM^v^\ty,'[  and  that 
verdict  was  understood  to  be  necessary  in  the  JQi^^MiKf  ft«edOm  of 
speech  and  freedom  of  the  press.  It  is  now  {or  w^^^TV  to  say 
.whe%jr  a  prisoner  is  guilty  of  stirring  up  di8c()iiSPj^[M)moting 
feelingH  of  ill-vifill,  and  so  on,  or  whether  he  intended  "Nl^^l  faith 
to  bring  about  a^hange  in  some  matter  in  the  'state.  So  ii  will  be 
absolutely  in  the  hands  of  the  Jury,  as  it  '19  now.  I  thinir  hon.  gen- 
tlemen on  consideration  will  come  to  that  conclusion,  but,  if  not, 
they  should  suggest  an  amendment.    -  .      '.       ' 

Mr.  MULOCK.— The  whole  history  of  English  insfilutions  war- 
rants us  in  concluding  that  the  greiwiist  safof^ 'lioi  in  freedom  of 
discussion.    A  British  mob  allows  its  .iH-v|^lI  to  pass  off  byuslng 
strong  language,  while  in  other  eountries  where  freedom  of  disoussioii 
is  prohibited,  this  ill-will  t^kes  the  form  of  deeds  of  yiJjleijce  &nd 
causes  .the'  forqiation  of  i^cret  aocieties.    In  this  co'iRitig-  ^  ha'^'  , 
the  Orange  Order  and  we  have  the  Hibernian  floeieties,jaiid  they  are  ' ' 
all  perfectly  equal  befbre  the  law,  and  they  aasemBl^,  presume,  on 
their  featal  day's,  and  largely  stand  by  their  views  an^  prinoi|Jle8, 
Und  each  probably  arraigns  the  other  side.    I  presume  that  neitbep.^ 
has  the  shghtest  idea  ^f-  converting  the  other  ^b  his  own  views,  so 
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f       *,      '-. 


..«^',>'K>-*i^'-„''i;>  ifft" 
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be  found  g»ilty  of  se'dL?unlrt^^tr£'^T;i^T  ''^  "^^'^  ^ 
will  be  consulting  pubUcopiniShe  So  "^^^^^  1  thmfe  th«  Afinister 
>ng  with  freedom  of  speech TxceDt  1  fT '^u  ^^^^^ 
the  maintenance  of  ouHpsStutiS '      ^'^ '     '^'^  "^^  neceasary  to 
Section  postponed,  (l)  »•;:': 

,f     On  section  124.  (2)  '.  I. 

Wfothehatredofhi8ownpeop7?ii^«rK^?  T"'*  °*"  ^^^P^^'^g 
who  was  tried  for  libel  &saiStSn^t  ^^^^^^^^  «aae  of  Peltier,(3) 

Ab  reg^^s  the  effect  on  fheTtiSnTf  T^  *  '^^  "^  that  k  nd 
state,  the  potentate  who  pr^'Z  "   th?'  ^''^'  f  *''«  ^^^^K" 
on  his  behalf,  has  to  show^tK  aS  tL^  t^'?"".  '^*^^  ProsocuL 
violence  of  the  language  which  Jbeld'^'^  to  ]>e  judged  by  tS' 

Mr.  DA  VIES  f  P  F  I  \^U  \ 
political  refugees  who  ^n  thLV  "^^^essary  in  England,  againat 
or  Italy,  andSce  EngnS'l'  ZZ''^^'' l^''\  Rus^ii.Snt 
their  seditious  UtoratuiVaiinst  th?^™.  ''^"''*  *^«y  «lis8emt»ttte 
.thev  have  escaped.  fiStt  ^div  n^'*1."l"^  T«««  '««»»« 
uncfestand  the  meaning  of  tLewo^«-"*S-V'*  ^'^'**:  ^  «^  ^ 
or  expose  to  hati^  an^d  cWpS;  «Si-«  *^%>"*d«.  revile 
a»!/ foreign  state."  "   ^^'' '^  ^"-^  ^^t^^tion  o}  thpeoph  of 

thg  libel,  m  Me  e8«m^.ri'?t  p^H?  .W^^/l^^^^'''  =  ^«« 
degrade  and  revile  the  President  ffll  5*  ^'"^^^.  ^'<»H  WK»  *»♦ 
set  «p_is  to  bereiffl.  Whol°lLl^n!^l"t '^^    '¥  ^^^^Pfl.^* 


II 


%i. 


J- 


t. 


set  up  is  to  be  rearheH    wik"]^':""  '  •  *  ""  T'  *°*^  '^°*  ^^^^  8|ai\Aj«|  s^«i 

TT^ui!,  ^.^.''«'^««'*«<1-  Who  IS  going  to4ell  wholhe^  t^ZuU^fi 

3  thatthishbol  tendH  V.  .l.^M.^.^4iT*ieutl 


United  States  estimate  „„„„ . 

Sir  JOHN  THQMPSO¥.-Th«  ««- 
degrade  him,  but  whether  it  t^  % 
of  the  neonlft  in  tka  ftw>..:„„  ^.  r*^  ^ 


1%^^  i«  my  \y^0ther  ft  Aw. 
he  people 'in  thelbS  'il^^JSlK'^fe^****'.'"  ^"^  estMaim 
.  say  to  the^u^  :  X^VM^nJlJIllffl  I*  '^''  '^^^^^  l"  ^ 
woiTla  publisbea  b«e  dimiaat  JS^  k  ^^^^  t'"^'**"**  ^^'^^ 
the  eyes  of  the  peofTof  ?ff  =^^  l^T  ^" 

mav  find' on  is  another  quostior^iu  S«  .IJ^^%   J'*'^"*'#*'^*"'^ 
.  Wge  put«  it  to  tlie  Jury  ii  Kl  »RV  t^^  7iiJ'\***^' J^H**^ 
%aeJ^ryto^waerU.:t^4;SjXt%»^    ^ 

^     ,  OftJeotion  131.  ^  >       . 

,  po««b.hty_that  «Dme  onp  Ulin^  •Mi.^^l^^ ' 

;  N3|  R.  V.  Peltier.  $. 
'».p.  248,  on/f;  andaee 
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accept  a  bribe.     Would  it  not  be  well  to  asBume  a  similar  poeaibilitv- 
on  the  part  of  a  member  of  Parliament  or  of  a  Provincial  Legislature  ? 
Sir  JOHN  THOMPSON.— I  will  make  a  note  of  the  suggestion 
and  we  will  come  back  to  this  section,  if  I  find  the  matter  is  not 
.  provided  for. 

Mr.  MULOCK.— When  passing  section  123,  I  was  out  of  my  teat, 
1  mtended  to  suggest,  that  the  following  words  siwwld  be  added  :  "  or 
receiving  any  benefit  under  any  such  contract." 

Sir  JOHN  THOMPSON.— I  have  no  objection. 
Amendment  agreed  to. 
On  section  142. 

Mr.  MULOCK.— From  the  interpretation  claiMe,  which  defin**  the 
term  "  public  officers,"  you  will  see  that  a  public  officer  is  not  muiply 
a  customs  officer  or  an  excise  officer  but  practically  any  person  who 
is  engaged  in  the  Dominion  service  in  any  ctipacity.  hchvever  trilfof 
^8  service  may  be.  Any,  miliiia  officer,  any  peraon  in  the  MoumS 
Police,  any  person  engaged  at  all  in  the  publio.  s««rvice  of  Canada,  is 
by  the  interpretation  Act  a  puoik;  officer,  and  you  are  making  it  an 
offence  to  resist  him  and  of  the  same  class  as  tae  offence  oi  resiatine' 
a  custom  bouse  officer  I  do  not  think  that  it  is  reawnable.  It  is  » 
new  section  ;  it  is  really  amending  the  Militia  itct,  the  North-Weet 
Mounted  Police  Act,  the  Civil  Service  A*a — it  is  anendiftg  every 
Act  on  the  Statute-book  of  Canada  which  fequiief<  any  public  ser- 
vice to  be  performed.  I  thought  this  Bill  was  a  codification  ,  1  un- 
derstood you  were  not  making  new  laws. 

Sir  JOHN  THOMPSON.— I  do  not  want  the  Hon.  Gentleman  to 
assume  that,— I  never  said  it.  As  regards  this  sec^on,  I  do  not  see 
why  any  other  class  of  public  officers  sjiould  not  be  protected  to  the 
same  extent.  Under  the  present  law  protection  is  extended  to  cus- 
toms and  inland  revenue  officefrs  by  punishing  persons  with  impri- 
sonment for  life  who  obstruct  them  m  the  executioiK-of  their  duty 
We  have  included  certain  other  officers  in  the  definition  of  what  a 
public  officer  is  ;  it  seems  to  me  tiiey  are  officers  of  quite  as  high  a 
class  and  quite  as  deserving  of  protection  :  such  as  officers  of  the 
army,  navy,  marine,  North-West  Mounted  PoUoe  and  other  officers 
m  the  public  service  of  Canada. 

Ulr.  MULOCK. — It  is  not  the  officer  we  are  considerihg.  il'is  the 
duty  he  is  perfoming,  and  we  are  providing  a  penalty  to  secure  the 
perfoniiance  of  the  public  service.  Now,  you  have  the  civil  servants 
m  the  lobby.  If  aqy  one  obstructs  one  of  the^  met^sengers  in  his 
duty  of  opening  or  closing  a  door,  you  are  putting  that  offence  on 
the  same  categonr  with  the  offence  of  interfering  with  the  collection 
of  revenue.    I  think  that  the  provision  should  be  simply  limited,  as 

at  preBeiit,  *~ '^^ —"—'- " -    .  •« 

h  penalties  in 
the  public 
punishmen 
service. 


'I 


collection  of  revenue,  and  if  it  is  desirable  to  impose 

to  secure  the  due  enforcement  of  other  branches  of 

^,  let^  as  consider  those  branches  and  then  asngn 

any  who  hiterfere  with  ^*he  oaring  out  (^  the 


\^. 


I  r!,r''>c^'^liFj.>Uii  ■''■«  ikaMJtM^ih^-&, 


HOtrsB  or  COMMON,  „,3„ES,   1892  .4, 

Sir  JOHN  THOMPSmvr     t 

Tie  only  tWnff  To  hf  ^  *^e  Punishment  accordiiLL  ,-^®  discretion 
be  perfonSf   ?u!  *^^on«'dered  is  not  the  dutv  t^  to  circumstances. 

J*"*"!?  a  customs  office"  f?i,-  1  """">.  ■"  the  eye  of  the  l„„^ 

Mr  DAVIES  (P.E.i)_.     ,. 
you  have,  «x  necessitate   to  vL       Tf  ''^**'^  ''"^toms  and  excis. 

JE^  s{h  StT  ;;;r"^^  -  'S„i  ofst^rr  *";^^ 

P-penf .  It  iatK&  rZt"'  A*'  "^Ja^^^^^^^ 

to  act  m  a  very  arbitrary  wav  f  J"?^«  «'^f>«'-dinate  officer  at  emnf 

experience  whore  time  aiiH    "  Jrf'^*  "tion.    j  knowofcasAH  intT 

y  »»  put  in  an  awkward  bpx.  '  ^"f^'scation  follows,  And  hf 

Mr  TUPPEB—I take  .>  thJ 
<»«■  in  connection  with  tlu  ShS  *r'!^  ^"^''^'^^'^^  ^o^  jhe  important 
work  of  proteetinir  the  iL^tf  ^;..^."_/«»*'-d  to  the  veiy  imKS 
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Mr/FRASEE. — I  admit  that,  but  there  will  be  no  appeal  befcause 
this  will  be  a  criminal  prosecution,  and  the  person  accused  will  have 
no  advantages.  There  should  be  a  distinction  made  between  the 
classes  of  officers.  GJoUectors  of  Customs -and  I  am  not  saying 
anything  against  fishery  officers — possdss  education  and  knowledge 
so  as  tOfv^able  them  to  do  the  work  move  effectively,  and  to  give 
the-  same  power  to  fishery  officials  who  receive  $20  a  year,  is  not  to 
legislate  on  a  correct  principle,  A  ■eollector  of  customs  at  any 
seaport  is  a  man  who  will  not  do  an  arbitrary  Act,  but  a  fishery 
officer  receiving  $20  a  year  in  a  neighbourhood  where  there  is 
generally  some  littl^  feeling  aroused,  should  not  be  protected  by  the 
law  so  as  to  make  a  party  who  resists  him  liable  to  imprisonment  for 
ten  years.        * 

Mr.  MTJLOCK. — The  existing  law  rftquires  that  offences  of  this 
class  shall  be  accompanied  by  violence  or  threats  of  violence.  It  must 
cover  resistance  to  collection  of  revenue  or  some  interference  with 
the  law  respecting:  trade  and  navigation.  It  is  proposed  to  apply 
these  penalties  to  very  different  classes  of  conduct  and  toyery 
different  classes  qf  offic^.  A  man  might  go  into  his  own  house  and 
lock  the  door  and  be  held  to  be  resisting,  and  become  liable  under 
this  Act  as  if  he  had  committed  an  offence  finder  the  old  law 
One  Clerk  interfering  with  anotVr  in  Ihe  disehargo  of  his  duties 
will  be  liable  to  be  included  un^er  the  proposed  amendment.  This 
section  is  bureaucracy  gone  mad-  Hon.  gentlemen  opposite  are 
going  to  make  everything  criminal. 

I  hope  the  Minister  will  consider  the  clause,  and  if  there  are  any 
other  ^dical  changes  he  Vvill  make  them  known  to  the  committee. 
Otherwise  we  are  not  codifying  b^t, legislating  by  wholesale.  I  have 
no  doubt  that  the  penalties  in  the  Customs,  Inland  Revenue,  Miljtia, 
North- WeHt  Mounted  Police  and  Civil  Service  Ants  are  (iifforftnt.and 
wisely  and  rightly  different,  Iteoattse  the  duties  are  different  and  the 
toiepceH  are  not  the  sanke.  Whenever  Parliament  declared  a  new 
offence  it  gave  due  cofasideratio'n  to  it,  and  yet  we  are  asked  whole- 
*le  to  say  that  every  one  jpf  these  Acts  should  bo  amended  without 

up  the  Ao|8  themselves,  ahU  obtain 
them. 


taking  the  trouble  to  turr 
intelligent  idpa  in  regard  tic 


an 


Sir  JOHN  THOMPSOl 
as  the  hon.  geilfloraan  sugj 
ing  the  Ads  to  olhec  office^ 
of- mirror  class.     But  the 


.—1  d<»  not  think  the  chaug(^  is  so  great 
ists.  Theiv  is  a  change  so  mr  as  extend- 
rs,  some  of  whom  are  of  m^or  ^rid  others 
U-inoiples  of  tno  existing  law  are  not 
departed  from.  The  hon.  |rbntlemau  talked  about  locking  a  door  of 
his  own  house  and  so  on,  biit  I  do  not  think  on  reflection  the  hoii. 
gentleman  will  give  an  opinion  that  such  would  bo  resisting  and 
obstructing  an  officer.  In  wklon  34,  cap.  102,  of  the  Jtevlsed  Htatutes 
the  same  words  ai-e  ubed  as  ih  this  section,  and  a  iienAlty  of  two  years 
impriscjnment  is  prqvided.     1 

Mr.  MUL60K.-r-y.ou  are  now  making  it  ten  years.  -  ' 

Sir  JOHN  THOMPSON.— The  case  will  bo  very  rare  which  will 
call  for  punishment  often  years.  I  shaU  be  glad,  however,  to  Accept 
any  suggested  amendment  In  regard  to  the  term  orimpfisonment. 


J 
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mouon  and  without  a  vvarranl      Vri  ■      ®-^    exercise  of  their  own 
Wiclable  Offence  ?r'ki,t-K  "'*  V»  ""I"  Wm^St  °  of ''1^' 

^  the  .uttiiri  »^«*:r.r««f  "^  wi^t^^'^P^S  S 

Mr  TUPPFR     Tt  a  ' '• 

5.  law  .,,„,, 8«,  .n,.  P*s*x  i'';::r:',;!;r\''"'^" 

'er  since  fhn  H.I......    !"^  ™"  ^^^  '>een 


,   M«'.   I'"UASEB.-There  in  .,"  "'^ '^"'"^'^ ''«««"<'• 

.Iu8tice8  of  the  Peace,  bht  no    in  ?,!f' "^^'""-     t''i«l.erj   «fliee,«^e 
Peace  who  receive  a  .'onimiLion      ^"  '"'"^  «''"««  ««  Justices Me 

Mr  TUPPEJJ rpi 

J  ".Uce,  of  the  Pe„c.:"'^'*°f  »  """h  kiki.e.'  cl.,«  tl,a„  „,,  „rti„^^y 

ihey  always  hive  a  mofivn  r,J.Z      f.  ^-     ''°*^  must  rememiiflr  that 

Justice  who  is  ni)noiiii,Hl  fi»i  '"''  '^'Hx'"!   wiiiciiu    hi  .  «i 

who  receives  a  sXrytdfin^S'^'l*  V  *^^  G^viniLe it  'and 
purpose  of  carrying^out  tl,  ,    i^^'e -^"^  ^'''^''  ^''^^  P««eo  foi'JE; 
VVhen  a  nomnn  lf„„  ^  i .  ""^ 


Wh^n  a    7    •'^  T      '^  '""'  "ffl'^e  ■     ^eaeo  tor  the 

■•^^ular  infSatioMe ^! ^S'  ^ '''«'!  ^^ ""'-V  be  issued  upon 
(Officer  who  has  no  wkvvLi  t  ''i  l'"«i'i"fl'"lt(.Kcther  fr<  mffi 
^"ow   m  law,  but  they  do  not  S  t'f '"  ^'^'^^^  *«'«  ^^ Lnhey 

tn  "  i"  °®««'-  «f  »''?«  kind  may  MiiK'  f  ™'"*^'*  coristructio^^ 
ilie  law  when  h«  .•«.  :,„i  '7,      '"»/ 'Hiplr  thai  a  tinison  to  r,:„i....- 


Uie  law  when  he  is  hot,'  Nmv  i^..  r '''"'  «  fi'"*>n  is  violafina 
forth  authority  would  Ao  aCli  nu„rthaTf '"  ""'  "«'^*"-  i""*'»f 
n  may  be  pleatlod  as  a  mitiirfl! L 'i  *'.  l**  ^"^  ^«s  atlJuir  iLailv? 
a  defence  under  thiTnecZn^    '""  "^  Punishment,  but  it  woSl^  Z% 

.     Sir  JOIII^  TIJOMPHOV      u; 

but  r  cannot  jidopt  the  distinHEh^'"  ""^''^  ^^«  punishrapnt  less 
and  an  offlo«r.^ifhout  if  '  ?i  dTd  fhrr  ^^^r'  ^'^^  aTarfi 
the  a^^v  lich  haa  been  in  exIsSnl^  k  ^""^'^  ^'^  ropaling  half 
pumshmentilJuryoareorL  bn^fh'  ifi'*'^-  ^  «*"  '"ake  th6 
ment  for  a  porso/who  mlS'an  Lfflcer"''  '^^''y^^'^t  to  be  punish',, 


U'^  l^rj-i^^J'fr'"?,  .  ''" 
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Mr  DA  VIES  (P.E.I.)-l8  the  Hon.  gentleman  able  to  state  that 
tbere  baabeenany  miscarriage  of  jjustice  by  reason  of  this  Draconian 
code  not  bomg  in  force  ? 

Sir  JOHN  THOMPSON.-My  hok 4iend  Vill  have  to  ansWer 
that  question  himself.    I  think  I  am  entitled,,  to  ask  him,  whether, 
this  Draconian  Code  having  been  in  forc^  almost  as'long  as  he  and 
1  have  lived,  he  can  point  to  any  oppression  having  come  from   it    ' 
Ufflcers  of  iei-s  authority  and  less  intelligence  than  fishery  officers 
are  clothed  with  more  power  in  thisfcrespect.    Officers  connected  in 
any  way  with  the  collection   of  the  revenue  have  this  protection 
only  that  instead  of  ^punishment  for  ten  y^re  it  is  a  life  imprison- 
ment    That^  18   Drafconian,   and  we  are  unanimous  in  thinking  it 
too  severe  ;  but  we  are  not  to  be'toldjthat  this  is  a  new  provision    ' 
altogether.    Then  again,  there  is  the  provision  with  a  lesser  punish- 
ment of  two  years  imprisonnipBt  extends  to  any  one  who  obstructs 
a  person  seizing,  trees  or  logs,  in>the  due  execution  of  his  duty,  with- 
out a  warrant,  or  any  person  acting  in  aid  of  sucli  officer,  or  any 
person  resisting  a\pfflcer  in  the  lawful  execution  of  any  proce4 
against  any  lands.    >  ,         ♦ 

Mr.  DA  VIES    (P.  E.  I.)— We  do  not  object  at  all  to  a  person 
being  puniwhed  for  tesisting  an   officer  who  is  executing  a  process 
J  am  limiting  my  objection  to  an  extension  of  the  existing  law  to 
cases  where  an  officer  acts  on  ^is  Own  discretion,  not  in  pursuance  of 
a  legal  writ,  and  attempts  to  [»eize  the  property  of  a  citizen. 

Mr.  MA^SON.— I  do  no^  understand  why  the  hon.  gentleman 
objectsOo  the  section  extending  to  all  public  officers.  There  are 
niany  officers  in  customs  who  receive  no  salary,  but  only  get  a  share 
of  the  forfeitures  and  jienalties  which  their  work  brings  into  the 
revenue,  an*  they  have  inducements  to  be  arbitrary.  But  other 
officers,  such  aa  fishery  officers,  have  not  the  same  inducements  that 
customs  officers  have  to  make  arbitrary  seizures.  In  all  these  cases 
the  law  has  made  the  resistor  liable  to  imprisonment  for  life  and  yet 
there  has  been  no  case  of  that  law  being  executed  in  an  arbitrary 
manner.  As  the  Minister  of  Justice  has  stated,  the  cases  in  which 
an  indictment  is  iiecessary  are  extremely  rare,  and  the  criminal  law 
18  veiy  seldom  enforced. 

This  matter  was  discussed  pretty  extensively  in  the  committee 
»i4'it  was  unanimously  agreed  that  the  life  penalty  was  altogether 
too  severe,  and  ten  years  imprisonment  was  suggested  as  a  limit 
The  Miiu8t«-  of  Juadce  has  now  reduced  that  to  four  years,  which 
personally,  I  Aink  much  better  Provision  might  even  be  made  in 
iome  caaw  for  the  imposition  of  a  fine  instead  of  impnwnment 
because  innny  of  the  oflimees  would  be  of  a  very  trifling  nature  We 
protect /Sheritts,  Depury-Sheri*,  Bailitfs  and  Constables,  and  in 
some  c^ses  fines  are  ufflietttd  and  even  where  imprisonment  is  per- 
mitted, 1  believe  the  Jaigeii  as  a  rule  imppse  short  sentences  or 

Mr.  fLIKT.— If  the  Minister  is  iBclined  to  make  two  classea  of 
oflFoncM,    I  would   wiggeet  that   be  should  not  ooly  reduce  the 
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Section  postponed.  ,'" 

Committee  rose  and  reported  progress.  '  *  ,        " 


On  section  143. 


Wednesimv  25th  May  1892. 
{in  the  committee.) 


Mr.  t^VlES  fP  E I  ^  — P    • 

section  the  very  material  rxr^^A  '^atiergp-of  definition      In  *v,ic 

thata^tnessnowadaVsirsubie^ftr  ''°'-'"'"^««^«"'d  underatSid 
character,  extendinjrmlterTwh^hT™^'''"  "^  «  mostTvere 
ject  before  the  Court,  and  STslif.^J^"^'^^^^^^  ^o  the  lub 
U  credibility.  It  mW  be  rS '' "  ^^«^  ^^  the  purpcjse  of  tesSL 
to  every  statement  made  by  ?i\n  '  "t^^ *  *^*'  ^e  s^uld  aUaS 
materia  part  of  the  examSaLTtT;t^h?7'?•^^•^^«'•«"<^«  «  a 
«f  wiifuUy  incorrect,  but  we  ^^:Z^l^^^^t^^l^:i^^V^^ 

Sir  JOHN  THOMPSON     Tn  .K  .  ^  '^• 

make  the  law  perfectly  c^ar     The  eLnr"*  '\  '''^  ^°t«"4ed  to 
^L°"^««f«on  in  the  Eevised  Statute?    Thf^'"^'''"  «"»«  ^  that 
under  indiclment  at  common  law  as  to  wL.K^""!*'^?  ^''^'^^^  a«>se 
to  have  been  false  was  mau^Z\^l    .'^*»«*her  testimony  alleged 
to  show  it  to  be  in.CntTn'SlilfjirVo"^  ^"^^''^  "«-  -Se. 
by  allowing  exceptions  of  that  IdnH    f        ^f^P'^^'ent  confusion 
settle  that  tlie  reception  of  evi'denS  L  IkH  J**'^"^'^*  ^'^•'•«W«  to 

w^  matjorn^^  tctertrs^^ 

Statutes  «.ot  o™.  ^'•'^  difficulty  ir.  a  rou„iZ„.^l,f.*''«  ««.^«d 


S^tuTslot  rr^iheSir'  ^'^  ^T'^  ^«*  i°      'ss 

tMt  every%tatement  ^S^o"i  {  rilT^'^dt:"*  T^'  ''^  P^«^"^ 
present  section  is  ehorter^nd  p  ainer  '' W^^*^  material."  Tbf 
material  or  not."    I  think  ih.  S^T^l  1,    ^Vhether  such  evidence  be 


material  or  not  "    I  th'irirTKT  iJ"".™!!  ,"  *^  Aether  such  evidencie  hi 


^*^ 
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m5l  "^^^H  .^-  ^P-^^  «««™«  to  ™o  that  the  English  Bill 
merely  removed  from  the  category  of  doubtful  points  the  question 
whether  a  man  wns  a^ompetent  witness  or  not,  but  i^  did  not  purport 
to  extend  tho  crime  6f  perjury  in  any  sense.  The  latitude  nbW 
allowed  in  cros.s-e.xaram*tion  is  enormous.  Most  counsel  recognize 
the  responsibilities  ot  their  position  and  do  not  put  witnesses  of  the 
rack  unnecessanly,  but  sortie  are  not  actuated  by  the  highest  conside- 
.  rations,  and  the  witness  may  be  examined  in  reference  to  his  private 
life  or  the  moral  character  of  others  and  in  regard  to  matters 
without  any  relevancy  to  the^questions  at  issue.     It  is  worthy^ 

iTrZ  «I  t!?^^^^*^^':'  'i^  """1  '"  ^^^^^  ^°t«»y  immaterial  ques- 
tions as  to  his  private  life  or  his  conduct  many  years  before  he 
should  be  put  on  the  same  status  in  regai^  to  his  answers,  if  he  makes 

i^Bs^rsTh^cin.'^  "^"  ^^"^'"^  *rr«*'«°«  ^^-^-s  '^' 

^^\^l^^PP''^^'^^^n-AccoTdmg  to  the  common  law  rule,  one 
who  had  not  been  a  proper  witness  would  not  have  been  responsible 
for  perjiirv  on  account  of  anything*  he  testified.  The  Eng  ish  Bill 
propqM  tLat  he  should  t)o  made  res'pons.ble  for  his  testimony  asZ 
as  his  testimony  was  material  to  the  issue,  just  as  if  he  had  been  a 
proper  and  jjertment  witness.  _ 

Sir  JOHN  THOMPSON.-I  was  not  undertaking  to  discuss  criti- 
cally the  wording  of  the  English  Bill,  which  hris  not^become  W  but 

T^rtrfr';  h'  '^**  "  «^  ^"^■*^"^'  ^J^^"  '"y  hon.  friends  think 
As  to  the  latitude  of  cross-examination,  it  has  practically  no  limit  so 
far  as  it  tests  the  -credibility  of  the  witness  who  is  testifying  aL  if 
h^t'H'V^  «-^aminW  in  reference  to  matters  immaterial  to  the  iSuo 
A^nZ  f!i  •'^^r^t^''?«'  to  •'•«  own  credibil^y,  it  should  be  lef  to  the 
Court  to  punish  liim  for  perjury  if  he  mates  a  false  statement.    The 

c3Ilfv?A"h  '  '".  "^"«*:^-°'"«  «"«««  ou^ofa  hundVeVupon  the 
credibility  of  the  wilnesses,  and  verj-  often  the  Court  is  misled  by  the 
evidence  given,  and  it  has  been  very  difficult  to  arrive  at  what  was 
th*  distmction  at  common  law  between  what  testimony  w.a8  relevant 
or  naa  euial  and  what  was  not.  '^levani 

in^L^^?^Piu~}^J''^^''  our  late  s^atiite^rhwas  W longer  necessary 
ThiT7.  •  ;  ^'  statement  alleged  to  be  falsV,  Was  material.  That,T^ 
think,  18  juet  as  faras  the  words  of  the  statute  can.  reasonably  be 
interpreted.  I  ag«e  with  the  Minister,  of  Justice  that^i?a  st^temenj 
IS  made  on  cross-examination  that  affects  the  credibility  of  the 
JrSt^ifl  '"  ^f^x!^.  important  that  what  he  says  affecting-^his  own 
credibility,  antTthat  gives  weight  to  h^s  evidence,  should  be  true  as 
that  the  matenal  facts  referring  to  t^^  issue  shoud  be  true^  ' 

fJl-  -^^^S^  (•?•  ^-  ^•^-'^^^  5th  section  of  the  Act^2  and  asfic- 
S^'^^'k  '^"  ^^''^^''''^  *"^  proof  whatsoever,  whether  given  or  made 
orally  or  by  or  w  any  affidavit,  declaration  or  examinftiln  shaTl  be 

«m?^!r  ^^'Ju'"*^*^  "P*"*  '*»*'»  *h«»'d  be  subject  to  the 
teZ  iS &f '  "'X^^^n''  *^'  statement  has  reference  to  the  ma- 
tenal issue  before  the  Court  or  not.  Now  supposing  a  man  is  died 
to  give  evidence  on  a  question  offactan*!  the  lawyer  cross-examfaing 
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T,  "a  goes  mto  his  privatfi  iwv.     j, , 

^e  put  an  answer  to  aa  imD^nl^'^r"^ '«  legislating  coJrecUv  wh"'" 

same  nlanner.  ""^"^  t'la^hey  should  not  be  dealt  with  i„  the 

•Mr.  DA  VIES  (P.  W  t  n     m.  ^ 
■  Mr.MASSON-^ie  '^'™'^*^'«'«^'■ 

heinou8ne88oftheotfenc:^i^^r.Sflt'?•i''^  same  category  but   fK 
cnmes.    What  impressed  mfwa  '^tuf '^"''  '* ''  '"  the sTme  ciass'^? 
ently.  under  surpriso  m.o-hT       ■ '   ''^^  a  witness,  speakinir;,,!f     ^^ 
him  to  a  prosecuCn  for  f eriJjf '  ^nistatements'  thafwSld  "u^'; 

Sir.  JOHN"  THOMPsnxr     t  * 

in  fhl'p  '"•^"'S^  «^  ^fa«  «-ti;i  "  cSlv"?h'  ''^  ^^«**««*  ^°"fidenee    " 
m  the  lievisod  Statntps     Tf  ,•=    t     ^'^^^^t'y  the  meaning  of  tK,.  «i 

a8tatement  is  mateSV  nn/''''^^'n"e8tionof]aT^^^^ 

are  nor  disputed      \Sl&  ?,''*',P'*^""«»'"S  of  courae  thlf  f  K    l-^^^'" 

otherwise,  no  matter  whaTC^T'        "^^^S*^'  "»  Court  can  ilZL   -, 

experience,  many  cases  of  wiSaes  Ik  u'^''"*'"^^«  ™call,  injur  ! 
jnjunous  and  cruel  cr6ss-^xamSSn  St"  J??  ^'"^  «"hjected  ?o  ^ 
the  feelings  of  witnesses  nor  thon;.^^     T  ^^^  ^o  consider  not 

always  be  left  to  the  GuaiZnshfn  of  fK^^V*^^^^     thesg   m^st 
considiJr  the  necessity  of  arriS  aMh       Tnbunal,_but  we  ha"e  ti 
even  In  a  moment  of  W^r  o^r  „       ^"^^  *^^ '^-"^tioet.  IfawUnes^      ' 

imtation-anditi8ag3  J..r^''v"'2^"''  Provocation  indeT 
rfritate  a  witne«-if  eSldf  ^  ''^•'^  ^'  ««/^ounsel  thus  to     * 
«  &l8e  with  a  aeliberatXtJn^on  or  mn""^''""^^'  ^e  states  v^hal 
Court,  he  ought  to  he  .S^l\t  ^^l^U^'^^^^B  thi 
On  section  146.  ■     l^'jury. 

_    Section  postpompd. 
.    On  secUon  I49.  n\ 
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.££^^^^.:^^i^n^  ^  '  °-  «^--  ^•^t*'- ;  I  «*o  not 

falS'stSnJ^^n^^S?^-^''* ?°  *"»'«««"«  <>«'«"««  to  making  a 
thfsSfi^^^?      ?  u  fl^t'^^ating  circamstaiyses  which  coincide  Sth 

inteK  L  r  '".S'/'^^r"*'-  ^««  «l»»'?«l  with  firing  a  piftql  with 
Jhl^L  k  The  defence  was  that  the  pistol  was  not  loaded  and 

where  Fhe  liJ^  been  found  in  a  tree,  in  the  line  ft«m  the  spot 
h^  Sen  nlacedfn  ^11^^^!^'^^^^'^'^^'  discovered  that  the  fall 
iHrSr  toHnnn"  ^^^  K  ^^"^  interested  in  the  prosecution, 
in  order  to  supply  a  missing  hnk  in  the  evidence.    In  tlie  cases  of 

such  m^tS'?^^^  ^-^y  discha'gTlnl 

SmZ  t^         fabrication  of  evidence  is  not  veiy  unS)mmon, 

thi^newtSf  ^  ^^:^^i-^  ^'^^  *«  S™«P  <^«  distinction   between 
this  new  offence  and  subpmation  of  perjury  "^^^vou 

Sir  JOHN  THOMPSOk-There  would  be  no   subornation  of 
perjury  in  a  case  such  as  quoted.  -  8a«>niauon  ot 

On  section  150.  (1)  ^ 

Sir  JOHN  THOMPSdN.-The  offence  mentioned'  in  this  section 

kind  n7on?  -^^  °"^^*,  ^  '"^'-'^  "^'^  ^  ^P^^i'^I  punishment.    tS 
kind  of  conspiracy  is  closely  analogous  to  perjury    It  ought  to  be  a 

SCtv^'^ThrtSnT;  ir  'r4.^y  toUaVnoTClife^nd 

Mr  DICKEY.— If  you  conspire  to  make  a  false  charire  against  a 
r'?.f«''i^""'^r^  ^'"^  '''^'  ««"*«"««d  to  death  orTlpnTnmen? 
231  f  ^SW^'^'f  ^K*.^""'**.'^  imprisonment  for  Hfe.  7n  JSSi'on 
thi  iu        ^/''^'''^  *^*'  imprisonment  for  conspiracy  to  murder ^ 

committee.    It  seems  to  me  that  is  quite  as  serious  an  offenda^  the 
conspiracies  mentioned  here.  -     <«  «u  uiionce  as  ine 

Sir  JOJIN  THOMPSON.-A  sentence  of  U  years  is  almost 
equivalent  to  Ufe,  and  I  move  that  it  be  reduced  to  U  y7ai^       ' 
,,.  Amendment  agreed  to.  ,    ,  >-» 

On  section  151.  (2) 

*.„?"'"■  r^V-^^^^—This  provision,  imposing  a  penalty  on  Matris- 
trates  for  taking  affidavits  which  they  Vave  no  jSrisdiction  to^ 

to  be  on\he'^frf  ST^^I-^-  ^  '^^^  ^*  ^  *  '»^  that 'ought  not 
to  be  on  the  Statute-book,  so  far  as  puniAment  by  imprisonment  is 
concerned.  Justices.of  the  Peace  «^  n,t  learned  inXlaw"lnd  it 
?hTnt  th^'^''  their  practice  to  take  affidavits  in  goodfoitb  I 
A  A  *^«  ««ly  P«°'8hment  imposed  should  be  a  pSunianr  fine 
After  all,  the  affidavit  would  be  a  nullity.  t^^umry  nne. 

(1)  See  Art.  \bi,ante.  ^"^     ~  "" — — — _ 

(2)  See  Art.  !53,  antei 
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means* alfl^^f^'*.'  ,'*°'^  although  the  A^r;;"*""''  ""  ''"shed  off  and 


nentjnii 
DclRhei 


fe„  .       —  ""ijuseu  on  a 

Sir  JOHN  THOmS  Jf,°.Tr  °'  "■"  '""  »-'"»  klm  ? 

Amendment  negatived.  /      . 

On  section  154.  (1) 

^r.  DA  VIES  (P  E  I  WWh 

Sir  JOHNTHOMSON.iln  the  ^M '  '^^  *  ""™'°*^  '"^tter  ? 

agmnst  compoundingTSn^    ^^^P^"  ^'^^  ^««««ning  is  tt 'amZs 
Mr.  DA  VIES  rP  E  T^     nr 

.Mr.  MASSON.-I  think  th.  ..  '  ^"""^ 

With  th.  consent  of  the  Su  f  s  2^?^  f^'^  '"^^  ^^  settled 

Sir  JOHN  THOMPSON     Th!  .  ^'^  '"""^  '^^'  «««« 

fc^'^/f  Quebec,  andfshoSd     re^h?^""/'"^'"  *^«  ^^^  of  the 

•  ^0  ^«la88of  penaltSin  our  pSS  wi?  T^  ^  "^'«^*  ««"  «ttentSn 

may  sue  a  debtor,  anHhe  debtor  oSt\?™*°«*''-    ^  PartneSn 
^^^i^Wenalty^f^^on^stCl         of  avenge  may  talce  actioj 

(0  SeeArt.  155,^i,iei^ 
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Mr.  MASSON.— I  move  that  all  the  words  after  "liable"  be  struck 
out.  and  the  following  inserted  :— "  To  a  fine  not  exceeding  the 
penalty  compounded  for." 

On  section  160, 

Mr.  MILLS  (Bothw^ll).— If' there  is  no  further  crime  committed 
than  the  escape,  it  seems  to  me  to  be  a  natural  thing,  and  not  a 
moral  ofPence,  for  a  man  to  endeavour  to  regain  his  liberty. 

Sir  JOHN  THOMPSON.— We  have  a  great  many  places  of  deten- 
tion in  Canada  which  are  very  insufficiently  guarded  and  secured, 
and  it  is  a  great  assistance  ito  the  officers  that  the  prisoners  can  be 
informed  that  the  mere  fact  of  escaping  is  an  offence  in  itaejf,  Itmay 
be  more  effective  as  a  prevention  than  a  cure,  because  we  are  never 
able  to  get  a  conviction  in  the  case  of  the  man  who  does  escape. 

On  section  171.^  (1)  .. 

Mr.  DAVIES  (P.  E.  I.)— We  have  got  along  very  well  without 
importing  this  old  and  crude  and  misundertttood  law  on  blasphemy. 
There  has  been  no  instance  to  justify  Parliament  in  adopting  this 
new  offence. 

Sir  JOHN  THOMPSON.— It  is  an  ofd  offence,  and  when  we  are 
specifying  offences  and  describing  punishment  for  them,  we  must 
define  this  offence  ot  treat  it  as  no  offence  at  all,  which  we  would 
hardly  be  disposed  to  do. 

Mr.  DAVIES  rP,  E.  I.)— We  live  in  an  age  of  religious  liberty, 
juid  a  man  should  be  allowed  a  deal  of  latitude  in  expressing  his 
opinions  on  this  subject. 

Mr.  CURRAN.-^Does  the  hon.  gentleman  think  that  any  more 
liberal  language  could  he  used  than  is  used  in  this  section  ?    , 

Mr.  DAVIES  (P.  E.  I.)— I  would  leave  it  as  it  is. 

Sir  JOHN  THOMPSON— We  are  not  any  more  stringent  in  this 
section  than  the  common  law,  and  we  are  putting  in  a  fair  qualification 
about  blasphemous  libels,  and  one.consistent  with  modern  experience 
and  modern  liberty  of  speech.  This  protects  fVom  punishment  any 
one  who  expresses  in  good  faith  and  in  decent  language  his'arguments 
upon  an^  religious  BuVect  whatever. 

On'section  IT*?, 

Mr.  DAVIES  (P.  E.  I.)— Is  there  any  definition  of  what  consti- 
tutes an  indecent  Act  ? 

lir  JOSS  THOMPSON.— No. 


Ir.  DAVIES  (P.  B.  I.)— This  section  leaves  a  very  latge  discre- 
tion in  the  hands  of  two  Justices  of  the  Peace.  They  might  put  a 
very  curious  construction  upon  the  .words  "  indecent  act " 

(I)  See  Art.  MO,  ante.  ' 
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Sir  JOHK  TIIOMPsnv     x-  ' 

dictable  offence.       ^^^^N.-l  ou  got  the  j.igher  Judge  for  the  in- 

Mr.  MILLS  (BothwelJ^      4ii*u  I 

Sii.  JOHN  THOMPSON  -w«  .  i 

Mr.  DAVTRs    /-D   v<  T  s     — 

the  word  "gposaJy" 


'i-K- 


Mr.  DA  VIES    fP  E  T  ^    wi 
which  i8  in  the  pi^sent  law  r     ^^  ""*  '^•*'" 


Section  postponed. 
On  section  179. 

Mr.  DA  VIES  CP  P  T  ^    w 
sideofprudishneee'   Th«^7i,    \.      .'"^  ^^'^^  ca^  not  to  err  on  f) 
aption  a^gainet  an^xhiWtor  fo?  e^h^KV  ^^"^^"^^"^e  one  bmu^St  an 

c^tef**^-"  "°^°«  «f  ridSl  to  bSr  uL^S'  ''^^.P^Wic  pres. 
cas^lWB  dismiaaed.    Artists  anri  -;?i.  P*^°l  ^^^  action,  that  the 

human  anatomy  often  ha"?  nil «^"  \"^8^  *»  the 'study  of 
P«oifle  might  think  indecent  ^       ™'  '°  '^'^^  f^°di««  which  sj^e 

Sir  JOHN  THOMPSON     ti,       •  ' 

the  hon.  gentleman  aavthuUtiTJ^  *?  ^'***  *^«*'  of  force  in  what 
la^on  of  the  vague  Sacter  ti  ch  fe"«?  Ll'"  ^7  «*««'»*«  ^^  legis- 
offences  must  be.  Thew*  li«L  1!^  legislation  dealing  with  inde^nf 
for  legislation  in  this  direction  i^'J),'"*"^  P"^'*'^"''  '*'d  on  the  tTble 
to  prevent  indecent  shows  and  n.S*'"  '*°  ^  "«  ^«»bt  itisneS^J 
would  not  at  ail  come  .««  J^t^g^^  Xott^ ^  -^« 
Mt.  DAYIBS  *  ff  T  \    a.k    , 
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«s^t!       vr 
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Sir  JOHN  THOMPSON.— There  are  cases  which  are  well  known 
of  photography'  establishments  where  immoral  pictures  are  kept ' 
to  satisfy  curiositj^,  and  the  knowledge  of  the  existence  of  these  led 
the  committee  to  propose  this  Edition.  The  law  is  aimed  against 
gross  indecency  in  matters  of  this  kind,  and  it  is  impossible  to  narrow 
the  definition. 

Mr.  DA  VIES  CP.  E.  I.)— You  have  interpolated  the  statement 
that  if  any  naan  takes  a  photograph  of  any  picture  of  this  kind,  he 
is  liable  to  the  penalty  and  his  motives  are  irrelevant,  leaving  out 
the  provision  as  to  its  tending  to  corrupt  morals.  A  photographer 
necessarily  takes  copies  of  pictures  which  in  the  minds  of  the  vulgar 
would  be  considered  indecent,  but  he  may  have  the  highest  motives 
in  doing  so  ;  they  may  be  required  for  art  students  and  iKay  not  have 
been  at  all  intended  to  corrupt  morals.  ? 

Mr.  MASSON. — In  the  committee  statements  were  vH&de  as  to 
what  was  aimed  at  in  reference  to  the  photographs.  It  ^as  alleged 
that  vit  was  becoming  a  v*ry  common  practice  by  many  photograph- 
ers to  import  obscene  pictures,  and  sell  photographs  of  those  pictures ; 
and  the  intention  was  to  stop  that  practice. 

Mf.  MILLS  (Bothwell).— It  will  istop  a  good  deal  more  than  jihat. 
Would  it  not  cover  the  case  of  photographers  who  are  called  into  a 
sufgical  school  where  operations  are  being  performed  and  photo- 
graphs are  taken,  for  the  use  of  stMents,  to  give  them  some  idea  of 
the  character  of  a  disease  ?  #        < 

Sir  JOHN  THOMPSON.— I  tihink  sub-section  3  covers  that. 

Mr.  PA  VIES  (P.B.I.)— I  think  it  gofes  so  Var  that  no  nude 
picture  could  be  photographed,  no  matter  how  high  a  work  of  art 
It  may  be.  These  pictures  are  in  private  houses  everywhere,  and 
many  a  man  would  have  to  remove,  from  his  library  orTiis  drawing 
room,  pictures  which  are  perfectly  innocent. 

Sir  JOHN  THOMPSON.^How  is  the  offence  to  be  punished  of 
photographers  who  tal^e  obscene  and  indecent  photographs  of  pictures 
which  persons  of  ordinary  artistic  taste  would  consider  grossly 
indecent  but  which  these  photographers  do  not  publicly  sell  but 
which  thejr  show  and  sell  j>ni;a«c2y  to  persons  whom  they  bring  to 
their  studios. 

On  section  180.  ' 

Mr.  LAUEIBE.— In  sub-section  (a)  the  Hon.  G^tleman  is  mix- 
ing up  disloyalty  with  immorality. 

Sir  JOHN  THOMPSON.— That  is  in  the  Post  Office  Act,  chap.  35. 

Mr.  LAtJElBE.— It  may  be  quite  proper  to  make  the  sending  of 
seditiouBwnatter  an  offence,  but  the  Hon.  Gentleman  will  see  that  a 
provision  of  this  sort  ought  not  to  be  made  in  this  chapter  dealing 
with  offences  against  morality. 


On 


'^MS&e%u^ALi"^'  -.aA^^i 


y&'X. 
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Sir  JOHN  THOMPSOM  ^ 

Mr.  LA  URIER  __Th  • 

•"-^oH.,  i„  r„r^«r.  ^" .  con.  j„'  =«  ir.  sr> 

Mr.  DAVIBS(PBn    tk       • 

SirloHN  THOMPSON  _F    •„    „  f    P»««o„ 

Ona.c«„„w.  ''""*"'*«-'-'».U    : 

Mr.  DA  VIES  rPET^     r 

Sir  JOHN  THOMPSO^T     r  i,  ^^"^  '"''««°- 

sub-se^tion  2.  ^^^^-T-I  have  no  objection  to  strikin.  out 

Section  amended. 
On  section  189  ,    ,       ^ 

On  section  190.  tt*  ^,  < 

Mr.DAVlESCPElWTh,-.      ..  , 

Indiati  Act ?       >   -^lO-This section  is,  I  suppose,  taken  £„,„,  the 

Sjr  JOHN  THOASPSOR^Yes  "- , 

J»fr  DA  VIES  CP  F  T  ^     a  „;  i  *v 

prostitution  in  oneof  f^ri     ^h"*  '^  *°  Indian  woman  «..„.  •  . 

f  ■  .  . ' . : ^ . . ■ r— , , , ^~- 
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Mr.  MILLS  (Bothwell). — As  drawn,  this  section  would  apply  to 
Indians  who  aref  enfranchised.  -  i 

Sir  JOHN  THOMPSON.— I  have  no  objection  to  say  "  unenfran- 
chised." ,  -  ' 

Section  amended. 
On  section  191. 


Mr.  DA  VIES  (P.  E.  I.) — A  nuisance  which  only  aflfects  the  com- 
fort is  not  a  criminal  act ;  how  far  should  you  define  a  nuisance 
which  you  do  not  make  a  criminal  offence  ? 

Sir  JOHN  THOMPSON.— That  is  worthy  of  consideration. 

Mr.  DA  VIES  (P.  E.  I.) — Thid  section  defines  a  common  nuisance 
to  be  an  unlawful  act  or  an  om>s8ion  to  discharge  a  Ugal  duty,  which 
act  or  omission  endangers  the  lives,  safety,  health,  property  or  com- 
fort of  the  public.  Many  acts,  which  are  lawful,  are  none  the  less  a 
common  nuisance.  For  Instance,  a  man  may  plant  a  saw  mill  or  an 
electric  plant  with  engines  in  the  vicinity  of  my  house,  the  noise  of 
which  renders  it  a  nuisance,  but  which  is  perfectly  legal  in  itself.  It 
is  not  an  illegal  act,  but  it  is  a  nuisance  all  the  same. 

Sir  JOHN  THOMPSON.  — The  object  is  to  preserve  for  the 
criminal  law  that  class  of  cases  the  remedy  for  which  is  by  indict- 
ment ;  but  which  partake,  in  all  other  respects,  of  a  civil  proceeding, 
and  to  provide  that  it  shall  be  within  the  purview  of  the  criminal 
procedure  for  carrying  out  the  abatement  of  the  mischief  done  to  the 
public  right.  There  are  cases  which  are  to  be  punished  criminally  ; 
there  are  thowe  which  can  be  met  by  an  action  between  private 
individuals,  and  there  are  tnose  where  the  oifence  is  against  the 
public  and  which  require  to  be  proceeded  with  by  way  of  indictment. 

Mr.  DA  VIES  (P.E.I.)— I  do  not  understand  why  the  words 
"  property  or  comfort"  are  used  in  section  191,  which  is  the  defining 
clause,  and  not  in  section  192,  which  provides  for  the  punishment  of 
the  offence. 

Sir  JOHN  THOMPSON —That  is  to  reach  the  class  referred  to 
in  section  193  where  the  comfort  of  the  public  is  affected,  and  which 
can  only  be  reached  through  the  criminal  law  procedure,  and  we  do 
not  want  a  man  sent  to  prison  for  that. 

Mr.  MILLS  (Bothwell). — It  appears  to  me  that  the  procedure 
should  give  way  to  the  fact  and  that  this,  being  a  matter  of  civil 
right  should  be  dropped  out  of  the  criminal  law  altogether  and 
should  be  left  to  the  Provincial  Legislatures  to  provide  for.  Under 
section  92  of  the  British  North  America  Act,  by  which  they  can 
provide  for  the  punishment  of  offences  under  a  local  statute,  I  think 
they  can  pi-ovide  the  system  of  procedure.  The  criminal  procedure 
as  well  as  the  criminal  law  generally  is,  of  coarse,  under  the  control 
of  this  Parliament,  but  certain  forms  of  offences, — provincial  crimes 
as  they  are  called  in  the  case  of  Buscell  vs.  the  Queen  in  the  judgment 
of  the  Judicial  Committe©, — may  be  dealt  with  by  the  Local  Legis- 
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the  Bubject  drops  out  of  the  S?ol  StJf-  "?^  "*  !^'^  ''"'^^'^'  t^en 
properly  omit  it  from  the  criS  cl'XSef"'  '^"'  ^'"  ^'"^ 

Sir  JOHN  THOMPSmv     n        ^  /        e""""'^-     • , 
is  no  di%ulty  in  the  LocanSriutu,.^^fi.^'"*\"*"  t^'^J*  there 
-  law^,  ,„,  P^ovidin^a-  Sl^t^r  ^^ 

Mr.  MILLS  (Bothwein  — Tni,  *k 
interfered  with  the  comfort  of  ^Lw-  .*"***  °^  something  which 
not  the  public  at  I^tT^Zm^TT^T  ^f"?"^  °^  individual  S 
Now  you  propose  to  iLe  S  to^W  ^  '^^"S^L^^  ^  «"°»i'»^l  offence, 
simply  amountsTo  this,  that  U  ifn^lonl"'^  by  a  civil  remedy.  It 
jurwprudence  of  the  UniL  State '^.X  *  '"^  I*  '«  ^J^«*  t^e 
ca^  feave  it  to  the  proper  Ddic«^!^L  %*  P^'^^  °^«°ce.  and  you 
out  the  words  '«  or  eoffl."      ^'^^-    ^  ^^^^^  «"gg««t  'to  strife 

Mr.  DA  VIES  fPEI^    tk        • 
this  clause  affects.^  TheSt™Ttion\T*^*l 'l*^  "^  ^"^^^s  which 
unlawful  act  in  so  far  rftS^y^^terfL'"^-'!?  '"'"^  °°«««°««  ^n 
supposing  under  these  two  iSns  an  trn-'^-^'''  navigation.    Now,, 
'nmred  and  he  brought  an  LZfrntn.       '^'*"*'  T'^'^  personally 
wW,  the  owner  would  befn  in  awWw.L*^'''".-'  *^^  °^«'-  «f  »!»« 
mg  hero  for  pubUc  injuries  whicraSr^^'Tr  ^ou  ai«  provid: 
section  of  the  Jubhc,  which  enln!.«rtK^*  *^®  P^'^''^  genoraify,  or  a 
far  so  good.    But  when  vou  Sn  ?'  "^^^^7  "^  t^^"'  «>^««     So 
who  commits  a  technTcaTnSnfe  S,W,  IT^'  ^''  l^'^'^^-^g  «  ™"" 
«»rf«ai  aro  you  not  going  a  Htti/  f  .^k    "^k"* '"•"""^  ''^  ««  '«*■- 
everybody  /nows  how^diScult  U  1? to  .  Sn«  ^k^k^^^T  ^  ^dw, 
nuisance  or  not.    You  have  no  S^t  fn  k  •Yj'^tter  a  wWf  is  a 
justified  by  the  peculiar  eiZm^f   ^     i^  ^"'''*  *  ^^aif,  it  is  only 
c^nferrod^n  tKbS     TheZtlS  ^V^^l  ^T"^'  '^"^^^  *«  ^ 
the  public  benefft,  aid  althL^h  1    f„ffi'^**  ^H^^^  ^'^^ough  for 
very  minor  degree.'  stilfit  may  f cc^io^Srw^      -^J^?]'^"  >°  '^ 
seems  to  me  under  that  ^e.r.Z'ZZ:.^'^.^^^^^-^^^^^^^^ 

M    -^^^^^  J^^^PSON.-Would  he  not  ai  common  la^.. 

sho^  thtt  thfwSi^s^nec^Ssa^  SI"'  ^^-  '..^^'"^  '^^^^^^'^  be 
country,  the  individuar^^uiXTaTaS  ra7a'n"utncT"^™^  ^'^''^ 

Co'u^SSSt^i;-^*^-  ^«"  ^-^^«^  ^  the  Supreme 

bet/atT^irtI:tr?nS^^^^^^^^  out  "comW" 

say  in  the  caL  of  a  highwa?  ?  K  onlv  t^  nL-^^  commissioner, 
interfered  with  by  the  non-tenair  K  v  T''^^  ''T^'*^  ^bat  i^ 
would  you  propose  for  that?    '^  '''^^'^*^-    ^^^"^  """^dy 

5^"  MlS'^Tt?  ""fP''  ""''  ^^"^'^  P--^«f-  that, 
mr.  JttASi5Ul>l.— It  does  not  at  present. 

^    Mr.  LAURIBR.-It  does  in  my  province.  ' 
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Mr.  MASSON. — If  you  take  it  out  of  the  calendar  of  criminal 
oifences  entirely,  then  an  individual  eBpeoially  aggrieved,  instead  of 
having  to  resort  to  proceeding  by  indictment,  would  have  to  takp 
upon  himself  the  responsibility  of  a  personal  action  in  which  he 
would  have  to  assume  all  the  costs  of  such  proceeding. 

Mr.  LAU'EIER— A  penal  action. 

Mr.  MASSON.— That  mi^ht  be.  It  is  only  a  question  of  remedies, 
and  how  to  enforee  it.  I  thmk  you  would  ^rike  a  great  blow  at  the 
public  remedy  if  you  took  out  the  word  "  comfort." 

M.  DA  VIES  (P.E.I.) — Does  a  public  indictment  now  lie  against 
a  corporation  or  person  who  injures  the  comfort  of  an  indimual, 
unless  there  is  a  pecuniary  damage  ? 

Mr.  MASSON.— Not  the  comfoft  of  an  individual,  but  the  com- 
fort of  the  public. 

Mr.  MILLS,  (^thwell). — The  question  of  comfort  is  a  question 
of  injury. 

Mr.  DA  VIES  (P.E.I.)— I  cannot  understand  how  you  could 
maintain  any  action  under  this  section.  Under  the  first  section  you 
define  a  common  nuisance  to  be  so  and  so.   Under  the  second  section 

^ou  sa^  qitoad  a  certain  character  of  this  nuisance,  you  can  proceed 
y  indictment. 

Sir  JOHN  THOMPSON.— You  can  proceed  by  indictment,  but 
it  is  not  a  criminal  offence.    I  will  let  191  and  193  stand.  (1) 

On  section  194.     .1 

,     Mr.  LAURIER — This  class  of  offences,  selling  for  human  food 

Articles  which  thfc  seller  knows  to  be  unfit  for  human  food,  is  a 

matter  of  police  regulation,  and  should  be  left  to  the  provincial 

authorities.    There  are  by-laws  in  force  in  all  our  cities  providing 

•  punishment  for  these  very  ofiences.  ,v      \ 

Mr.  CUKRAN. — Certain  parts  of  "the  Country  may  not  be  suffi- 
ciently advanced  to  have  by-laws  such  as  we  have  in  Montreal, 
Quebec  and  elsewhere.      '    ;  **"  , 

On  section  200. 

Mr.  ERASER. — Why  is  there  a  distinction  made  between  the 
three  classes  of  houses  ?  I  think  it  would  be  just  as  much  a  violation 
of  the  law  to  prevent  an  entrance  into  the  first. 

Sir  JOHN  TJ^OMPSON.— I  will  look  into  that. 

On  section  X03.  V 

Mr.  DA  VIES  (P.  E.  I.) — It  seems  to  me  this  is  unnecessary  legis- 
lation. People  can  take  care  of  themselves  just  as  well  in  a  railway 
carriage  as  tney  can  in  a.  club  or  private  house.    If  a  man  chooses  to 


(t)  See  commeDts  and  authorities  under  Articles  191  andASS. 
ante.     /         ^^  ^ 
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aiT/hrve^done^wUMr  '"  "  '*''^*>'  ''''•'  a»d  loses  it,  let  him  lose  it 

On  section  204. 

Sir  JOHN  THOMPSON     j  .      "^ 
attention  of  the  committee  to  tho  Bv '^  ***  "^^  d«ty  to  call  the 
proposes  a  relaxation  in  rLL  to  S'"""  "^  ^"'^-section  2.  wh Lh 
incorporated  association  wffa'^ac^S"^?;^^  ^'.^  '■— --  of  aS 

^'^iDAy,  3Junel892. 
(/n  <A«  Committee.) 
On  Boction  24t.  (i) 

prisonZtfor  Hfe^li're  j,^^^^^^^  liable  to  im- 

Sir  JOHN  THOMPSON  -If  h    h  ^     ''''^'*^  ""^  ^ 

endanger  the  safety  of  any  "person  £""  n-  '^*^  '°*«°t  to  injure  or 
'ntent  must  be  proved.  Th^Zciafr"?^  ^"  *»>«  l•ail^vay  The 
where  detection  .s  difficult  ^dEiiln"'""' ""^  P^^^i'l^d  fn  ca'es 
flicted.  A  brick  thrown  infTtr/  •  ^"J"'"^  "^o^e  likely  to  be  in 
much  more  likely  loSo  seiL^'J^J^-'f  «^  ofj,  rallway^ca^atj^, 
window  of  an  oi^inary  camW  ^T  ?*"  ^  ^"''^  thr^-wn  into  the 
certain,    ^„^^  dVcuU  SdetLf.K''  Pi™°°  ^«"^ing.  and  it  is 

-  7>th  which  a  railway  trSn  tJavefs  2^*^'  ""^T"^^'  '  «nd  the  si^' 
temptation  to  mischievous  SZ' to  ?h^'°^  *^'^""''"  difficult'Ca 
haps  serious  injury.  ^    ""^  *^  *^™«^  missiles  and  inflict  per! 

Mr.  DICKEY.— Would  ^hn  tt<,     ir-  . 

fJi^i^,outthewo^?J^to?iS'o"r^^r  "^,k*"^  ^^J-*--   to 
thlJ&'Pr^"°^«°*^«'-  lift  onh^  wheShlr'  '^!  "^'°^«  P»"i«h- 
the  4»^f  people  on  the  train  T  tE  •     ™  '^  "'*«°t  *«  endanger 
ween  anlct  ^hich  wiU  endaSr  the  sJLv   f  ^**  di^ti^^ction  S! 
P^^f^Dg^^™  and  the  mere  attack  ^.Sn  T^l   ^f^""  *™'°  '^^  and  the 
under  the  English  decision  i^thoSe  0?^^"  ^"  *  ^'S'"-    ^«  doubt 
in  Poster  and  Pindlayson  this  wr.^H        .     ^"**  «"•  ^^ooke  reported 
at  a  station.  .  Thus,  ifSSr  a  heTrf    ^^^^  .^  *  *«*i«  staudinif  still 
that  sort,  a  crowd  follow;  man  IWrh  ™-^^"«  «^  anythfng  of ■ 
a  stone  is  thh>Fn  at  him,  the  Srs^ Vi    -^^  •'  ^^^^^  '"^  the  tilin 
Z^'^*/«'''"'«'^J»i'oifthe  SrT^uK^''^'  liable  49  i^^^S: 
^.onthe  person  who  threw  r^storti/^^^^^^^^^^  |e 

Sir  JOHN  THOMPSON  ~T 
amendment  proposed.    It  wouK'Jnf'lirT"/^*'"^*  makingthe 
fulnessof  theseSti^asinZ^Jc^"^^^^^  «f  the^u^' 
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saving  provision  that  one  day's  imprisonment  shall  answer  the  pur- 
pose of  the  section.  No  one  can  Huppo^  that  in  the  case  suggested 
by  my  hon.  friend  the  maximum  would  apply.  >  propose  that  we 
shall  say,  at  line  32,  "  upon  any  engine,  tender,  carriage  or  truck, 
used  a$ui  in  motion  upon  any  railway." 

On  section  275. 

Sir  JOHN  THOMPSON.— The  object  of  sub-section  4  is  to  keep 
the  enactment  within  our  jurisdiction.  In  the  early  words  of  the 
'  article  we  speak  of.marriages  in  any  part  of  the  world.  Of  course, 
Canad;i  being  a  colony,  this  Parli  >mentcan  only  legislate  for  offences 
committed  in  Canada,  and  therefore  in  order  to  restrain  ^e  preced- 
ing words  and  restrict  them  to  onr  own  jurisdiction,  we  say  : 

"  4.  No  person  shall  be  liable  to  be  convicted  of  bigamy  in  respect  of  having 
gone  through  a  form  of  marriage  in  a  place  not  in  Canada,  unless  such  person 
being  a  British  subject  resident  in  Canada  leaves  Canada  with  intent  to  go 
through  such  form  of  marriage." 

In  such  case  we  make  it  an  offence  to  leave  Canada  for  the  purpose 
of  committing  that  oflFence  In  another  part  of  the  world,  that  being 
the  full  extent  of  our  power. 

Mr.  FRA.SER. — Could  a  citizen  of  Canada  visit  a  foreign  country 
and  go  through  such  form  of  marriage  and  return  here,  and  not 
come  within  the  jurisdiction  of  Canada  for  the  purposes  of  prose- 
cution? f    if  f 

Sir  JOHN  THOMPSON.— Yes.        ^  '  , 

Mr.  PRASER — Does  the  Minister  say  that  Parliament  would  • 
have  no  power  in  such  a  case  ? 

Sir  JOHN  THOMPSON.— We  are  following,  in  that  respect,  the 
decision  given  with  respect  to  the  jurisdiction  of  the  Australian 
Parliament,  that  although  the  words  used  extended  beyond  the  terri-' 
torial  jurisdiction  of  the  Parliament,  the  Parliament  had  no  autho- 
rity and  its  legislation  must  be  confined  to  its  jurisdiction  and  inter- 
preted accordingly.  (1)  While  it  is  morally  the  same  offence  to  commit 
Digamy  outside  oar  jurisdiction,  all  we  can  do  is  to  punish  any 
petson  who  leaves  this  country  for  the  purpose  of  cov^mpiog  it. 

G  Mr.  PRASER.— I  have  the  idea  in  my  mind  that  ii^^gland  such 
cases  have  been  dealt  with.  Would  not  an  enactment  of  the  English 
Parliameht  have  effect  here  ? 

Sir  JOHN  THOMPSON.— Yes,  but  it  has  not  legislated  in  that 
manner.  '  . 

Mr.  FRASBR— ^hen,  practically,  there  would  be  no  redress  ? 

Sir  JOHN  THOMPSON.— There  would  be^o  criminal  liability. 

On  section  278v    ' 

Sir  JOHN  THOMPSON.— This  section,  was    inserted^ the  first 
time  three  years  ago,  when  an  attempt  was  made  to  put  down  offences 

(I)  fc'Ce  McLeod  v.  Atty  Gen.  N.  S.  Wales,  14  L.  N.  402-405,  cit.  at  pp.  211- 
113,  ante.  ■      . 


COE 

ing 
dea 
exj 

.      c 

it 
defa 
justi 
grei 
this 

«»y, 

Judf 
Jury 
,  in  a 
ptac 
whic 
socia 
life. 

Mi 

inSul 

Sir 

Artie 

the  h 

.,  interj 

than  1 

a  stati 

comm 

Btaten 

taken 

em  bod 

so  it  n 

withoi 

tion  of 

If  the 

how  w 

bond  fi 

about  1 

sion  ui 

sectioni 

Mr  ; 
Ministe: 
what  tl 
and  inc 
becomes 
which  if 
oWectioi 
left  to  tl 
,  constitut 

lITiee 


(ft*,     n- 


;i . 


''  i:^^ 


j'^.^ti' 


i^'«fc'»««j«,i,j*,ii,.:.aki'Z3ii:-i,T 


■■'ST,'?*? 


% 


I/' 


HOUSE  OP  COM^s   DEBATES,    1892.         '        .  869 

,        On  section  28^,  --  ' 

deftato^Jt^I^rat:^ffi  L^^^  '!."^'*^  -  defining  a 
justify  making  "  irony  "or  "  in  •    ^^'"^  *•"«  decisions  "that  would 

S'^s^si!^?" V^'-'^^tLjrrnrirwe^   '^"*.  ^  ""°^ 

this  definition  of  Tlbel.  Suppose  Vn  J^  •  .^  P'^"^®  '»  ^^ie  statute 
say,  IS  written  in  a  new8S^ny..n"H?V  *"'"'«'»  «kit  we  will 
Judge  reads  the  law  to  th?JS^\"nd  sL^ti.^^'lJ.  '?  "'''^'  «"<!  ^« 
Juiy  haying  this  definition  of  SelnlS'  fe*  "  *^®  '''«';  'J^e"  any 
m  a  verdict  against  the  accused  »1&k  5^^°"*  *'^^'^  ^o^'d  bring 
Pjactical  lifeilh^verdict  3  t  a^^o-fr™  *^'  ^\^'  ^^  ^«^  <>? 
,    which  IB  a  powerful   and  verv  „^f  f    ,<*"*'"a««o«8  one,  "  Grip  "^ 

Article  is  an  eiact  rendering  ofi^^^ZtT  ^  °?  ^^^^^^  *»>»*  *hi« 
the  hon.  genUeman  will  relhi  tha?Tw  n  '^' *^*^  T*"*  ««»'«  that 
,   nterpretation,  and  1^  subjec Uo  proplt  S^°w  ^-'"^  «"*>>*^'  *<> 
than  the  common  law  is  now  notw?En^    '^u  *''*"«°  '"  P«»ctice, 
a  statute     A^I  these  provisKTa^St^^K-'^f '* '^  «™^«died  in 
common  law  are  inte'rpreted  as  mak^*  L/^'"'' ,  "»«™'y  «tate  the 
statements  of  the.existin..  law,    T^n^  Zt""^^ l^"^'  *"»*  ^  «»«« 
taken  in  assuming  that  theSniHnn  1  /     *.™^  hon.  friend  is  mis- 
embodies  the  principle  that  an  imSalS''  'T^  "'^'-    ^'Jf^'^^Y 
80  It  may.  But  in  oiSer  to  be  soTt  ZL  t  •     °  T*^  '^  *  "^'-  ^^d 
without  legal  iGstification  or  excL  !^d^uTl"'*  "^^^^^^  P^^^^i^hed 
tion  of  a  pvrson  and  Expose  him  f!;  T.  ^^^^  ^^  »"J"™  the  ^eputa- 
If  the  ho£  gentlemanly.,;;^  ^t^;?^;,«<>°tempt  and  ridS. 

how  well  the  statutory  provfTuT^J^x  ^li'''  '^^"*«  •»«  ^'"  find 
bond  fide  journalism,    for  exZp^  Thll^  the  common  lawprotect 

about  feir  reports,  and  s^orrcf  Ln  ^ -*''  ^  ''*"*'"''  '^""^^''^ 
son  under  sctions  292  293  ^S^Jq?  ^''o'S^ '**'^°  *«  fair  discus- 
sections  supply  what  the'  co^'m'on'lfw  p^ro^'dL''-    '  '"'"'^  *"  '"^'^ 

MbLr  tf'^iSThV^rdetrrn  s:;rT*  •"'^^  '>^  *^« 

what  the  common  law  in,  but  if  you^ak^f  ffe  *  {t"*  «^P08ition  of  ^ 
and  incorporate  it  in  a  statut^  if^a^^V L  ,Z  '*'*'  '^'""«''  ^^^ 
becomes  statutoiy  law,  and  .sd^So^tK,  ^i  '°"""°i'  ^^'^*'»d 
which  is  so  useful  ip  the  commoXw  T  h„  ?i"f"^  of  elasticity 
objection  on  the  MiLter  tStr*?  of  theL  d«fi '"^^^^  l^P'^^  t^^^ 
left  to  tbe  common  law     In  tSK^  v     d«fip'tjons  had  better  be        " ' 

(I)  See  comments  and  authorities  at  p.  •il^7a;,<e — 5-_^ "^  .    P 
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subject  to  prosecution  Who  bad  tip  intention  of  injuring  his  neighbour 
ru  «^  ''^P'y  creating  a  little  merrimeot  at  the  expense  of  soihfebody. 
I  believe  it  should  be  left  to  the  Jury  to  say  whether  the  defendant 
intended  to  wound-thj6  feelings  orshnply  to  create  a  little  amusement. 

Mr.  CHAPLEAU.— |«)nv  is  not  a  libel  in  itself,  but  ^ou  may 
commit  a  ver^  serious  libel  by  writing  in  anjronical  way.. 

Sir  JOHN  THOMPSON.— There  mat  be  an  Mronical  Hnggestion 
•  wt**^*"  ^"*  stoFpn  a  leg  of  a  lamb.  It  may  be  irony,  but  if  it  is 
pablJBJitad  with  the  intention  of  exposing  himjoliatred  and  insulf  it 
would  be  a  libel.  Therb  is  no  daagn  in  the  Act  to  so  draw  the  mesh 
that  it  would  catch  our  friends  thrjourualists.  TakinjKjft  altogether, 
I  think  that  so  far  a8\  j»unidl|sm  Jf/concemed,  the  Taw  ^i  libel  is 
practicsJly  a  dead  letter.  These  JJrovisions  are  for  the  purpose  of 
protecting  reputations,  not  so  much  against  the  press,  because  the 
press  has  ^rown  stronger  than  the  law  of  libel,  but  for  the  pifrpote 
of  protectmg  them  against  libels  o;^ther  kinds. 

On  section  286.  '  ^ ,    -  ?^• 

Mr.  DAVIN.— Is  not  this  claupe  intended  to  raee^  that  form  of. 
defamation  in  which  a  libeller  writes  a  letter  to  the  person  intended 
4o  be  libelled  ?    I  should  think  that  that  ought  to  be  made  libellous. 

Mr.  McCarthy.— Showing  it  to  anybody  else  would  be  libel. 
For  iijatanoe,  putting  it  on  a  post  card  so  that  others  may  see  it 
would  constitute  publication,  but  putting  it  in  a  sealed  envelope  and 
sending  it  to  a  person  is  not  publication.    > 

Mr.  LAUEIER.— But  showing  the  libel  to  the  person  himself  is 
publication.  — 

Mr.  McCarthy.— There  must  be  some  other  person  present* 

Mr.  WELDON.— The  ess^ce  of  the^offence  is  that  it  is  conducive 
^to  a  breach  of  the  peace,  and  it  should  be  ma'de  libellous. 

Mr.  DICKEY.— I  rather  incline  to  the  view  of  the  hon.  member 

for  Albert  (Mr.  Weldon)  that  it  should  be  made  a  Ubel,  and  I  wish 

^  to  draw  the  attention  of  the  committee  to  the  fact  that  it  is  a  change 

in  the  common  law,  so  that  "we  may  understand  what  we  are  doing. 

It  has  all  the  elementa  of,  aod  should  be  made  a  libel. 

On  section  289.  ; 

Sir  JOHN  THOMPSON— This  is  to  protect  the  rigjit  of  petition. ' 
Mr.  FBASER.— Suppose  there  was  a  gross  lib^l  on  a  member  of 
Parliament  or  a  Minister  in  the  petition  ? 

Sir  JOHN  THOMPSON— There  must  be  good'faitB. 

Mr.  FBASER— Should  ariy  person  be  allowed  to  be  a  judge  of 
good  faith  in  publishing  what  is  defamatory  in  a  petition  ? 

Sir  JOHlSf  THOMPSON— That  is  sufficiently  protected  by  the 
rules  of  all  these  bodies  restricting  the  receiving  of  petitions  within  — 
re%60nable  btfunds'/  A  petition  will  not  be -received  if  defamatory 
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present  it,  it  is  protecu;d  '  '"^•'"i  ^«"'d  have  the  righj 'to 

.     P«^t^t?e^pSZe?en  S  T "'^  '*'"  '^^  Published,  and  you  ^vs.,1^ 
fibellouB  petftioTtCHo;^  rornLr.f"'^-  '"'  ''  ^'  v.Ca^^ 
would  be  pu^hfck'tiott  a«  certah,  niw^?     '  "^ 7. '*  *^  ^  '^V  but  therj 
™ak,ngthe  libel  would  CoteS ^thl  'sSon '-  '''  ''^  ^ 
^      Sir  JOfaN  THOMPSON     xr     .   "^-'''"' «««t«>n.      . 
/,   ableai^uch.    aT tS  Srw;*^""'*^^  «»  "^^  an4  punish 
^     #a«  published  to  «omebS^"  o,«^'"»;jJ«»'d  ^  to  alloge'^C 
«i8lative  body,  no  harm  wL  don«  h       *   *  °^'  received  by'the  le^ 
But  if  any  bo5>  elaeC  rcontLl^  Z^.'^al'^-^'^^/^'  ''^-^ 
Mr  PRASPR      mux    o  .V^   ""™  ^°"'d  be  pubhcat  on.   < 

Sir  JOHN  THOMPSON  ~Th«  n       r,   , 
not  be  guilty  of  publishing  "the  libel  bv'n,^!"?""''°u'  ^'"^^^  ^ould 
House,  anAthat  is  a  fiece^^  protecUor        ^^  ^^^  P"^"*"  ^  the  . 

be  proSS^?^^"^^""^  ^'^^  P-^^  -1^0  put  the  libel  in  thepetition 

puwliSS^  1n^^^y~£^'^T^'^  ^«5d  be  a  question  of 
.fieWng  to  the  Senate  orXKse  of  60^^'°**'  tl  ^^'^^^  by  pub- 
in  the  English  3^1  in  relatio^S^BTthfr  #?°^'''^t>  ^^^  "^"^^  «'a"«e  is 
matory  matter  cSitained  f^a  n^?  inn  r''T''^.^*''"*'n«°t :  «  Defa 

by  orcfer  or  l*nder  the  :;thorit^  of  ?LllS .•''''^^^  ?^'>  P'^^'^^ '^ 
On  sectiod  294. 

•      -r^HyShofLl^^^^^ 

the  public  ifhe  thinks  he  will  thflrfhtL"'"^*^  bring  it  before 
offending  party  would  tZt  &^  tjL  %■  ^^^i^i^b  the 
a  debt  an(f  is  not  willing  to  nav   t hTl?^^!  1*"°-    ^^  *  "«»  oil^es 

«iopting  this  means  heWfoSnlvmBnf^T^/'"''^..*'''"'^  *bat  by 
be  encouraged.  payment.  I  do  not  think  this  should 

la^fmU.lf^T^^^'''  '^/"/.^  *-«  --^^r  aslhe  .en^a/' 
libel.    If  a  man  ZSht  nri  vZ  h 'f' '"^  ''"i^^^'*''  5*4  eS  of 
PorUng  his  familv -StiwJ?^    i®  ^""^^^  «"«b  as  tbe^duty  of  sui^       - 

-  Justice  w  a  cripSi        ''^**'^«*  bnng^  the  journalist  to  the  bar  of 
will  &  advanced  in  that  wav  ®  P^^^c  morals 
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•  Sir  JOHN  THOMPSON.— The  hon.  gentleman  forgets  the  quali- 
fication that  the  person  has  a  civil  remedy  and  also  that  there  is  a 
provision  : 

"  If  the  defamatory  matter  is  believed  by  him  to  be  true,  and  is  relevant  to 
the  remedy  or  redress  sought,  and  such  pui>lisbing;does  not  in  manner  or  extent 
exceed  what  is  reasonably  sufficient  for  the  occasion." 

Mr.  LAUEIER — The  great  objection  I  see  is  that  this  empowers 
anybody  wh6,  rightly  or  wronojy,  has  a  grievance  of  a  private 
nature  against  another  to  bring  it  before  the  public  with  impuiiity»' 

•Mr.  FRA.SEE. — Will  not  the  passage  of  this  go  far  to  make  it 
impossible  to  succeed  in  the  civil  action  ? 

.  Sir  JOHN  THOMPSON.— We  have  no  jurisdiction  in  regard  to 
the  civil  action. 

Mr.  FRASEE.^ — But  the  very  statement  will  have  gre^ 
with  a  Jury. 

Sir  JOHN  THOMPSON^- It  is  the  common  law  now. 
On  section  322  •  ' 
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I 

Mr.  FLINT. — The  stealing  of  any  chattel  by  a  tenant  from  a 
landlord  should  be  no  more  serious  than  stealing  from  any  other 
person.  '  ^ 

Sir  JOHN  THOMPSON.— Make  the  penalty  four  years  instead 
of  seven. 

Mr.  FRA8EE. — By  what  rule  do  yjm  make  the  stealing  of  $25 
worth  of  property  twice  as  bad  as  the'steialing  of  $24  worth  ? 

Mr  MASSON. — It  must  be  bomef m  mind  that  this  is  the  same 
class  of  case  as  where  the  property  of  a  person  is  put  into  possesion 
of  another  for  his  use  and  to  be  returned.  The  tenant  is  in  the  same 
position  as  a  trustee.  He  is  let  into  possession  of  the  landlord's 
property,  and  for  that  reason  we  have  to  deal  with  it  separately.  A 
banker,  or  accountant,  or  agent  is  dealt  within  the  same  way,  This 
shows  that  the  taking  of  small  things  must  be  treated  differently 
fVom  the  taking  of  things  of  a  higher  value  than  $25. 

On  section  328. 

Mr.  MILLS  (Both well). — It  is  a  pretty  severe  punishment  for 
some  of  the  offences  mentioned  here  to  imprison  one  in  the  peni- 
tentiary for  five  years  for  t^e  stealing  of  a  newspaper. 

Sir  JOHN  THOMPSON.— It  is  for  stealing  a  newsjjaper  from  the 
mail,  and  the  malls  have  to  be  kept  sacred .  by  very  severe  penalties. 

Mr.  MILLS  (Bothwell). — From  the  mail,  I  suppose,  means  from 
the  post  office  itself,      v 

Sir  JOHN  THOMPSON.— Yes,  everything  after  it  onoe  reaches 
the  post  office. ,  These  offences  are  very  hard  to  detect.    They  are 
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SS^^hJlTvf  fTn'S  S:i"^%^"P3^  good  PositiooB  in 
or  Judges  to  let  them  off  lon^nSvZ  Yut  '^  "^^  ""^"^  magisti-at^ 
imposed.  Although  a  g(S  mi^f  .k^"  ^^^' ^^^ ^'g^t sfnten^ 
they  are  only  reduced  iTSj^2lrI ^u^  .sentences  are  reSS 
offence  is  ,he  first.  ButTelln'^^?^'^  '«  ''^^son  to  supboTS 
detected  after'a  long  co^Js^orcriS  ^.'"^  ",f;!"^^«  '^^^^  o^lTbeen" 

;f.^,r:«r«.  the  unfortunarkc"  remafn"s  ttatT^^V^^  PunishS  • 
ofthe  country  there  are  many  pemnrwho  fnt      *?"  Penitentiaries 

P-^ons  m  soc.ty,  Who  we.^^nrteJ^;,,tL^^^^^^^^^^ 
On  section  332.  ^^- 

,      ^^«onSdThTS^^^^  of  Justice  if  he 

Jff    nrrin.     '^'*'^*"^ —I  ^ave  not  personally. 

tom;,,l?^^^7i-4«gth^^^^^^^^ 

^n7f- V>^*  *^«  proper  t4unal  to  setUeh?"  }'"''  '^'  ^"'nS 
and  It  18  difficult  to  know  what  effect  it  wfll}«  ^*'"'  f^^^  animal 
A  man  might  be  fined  $10.  and  alBO  «5„  Til  ^°  l*»«  "^»'  action 
by  him,  and  the  owner  of  thodoi^fi*  ^^Mlueofthe  doe  stolen 
that  value  in  a  civil  court  I  supg)^'?^  ""''^'^^  »200  anditfoj 
shall  include  the  value  of  fh^^^^  ^iis  meansf' that  the  maeistr-?! 
unsatisfactory  mttCVpJnYshtnT'  "  '''"""    It  seemrty 

Sir  JOHN  THOJittsnv     t 
th^  provl.iondoe^S&te'^^^^^^^^^  l«  no  doubt  that 

but  the  obiect  is  to  have  the  fine  lometS"  ^' '' l'o««ther  a  fine : 
ammal,  otterwise  the  person  steaSf'^S  ?!'"  ^^  ^*'"«  "f  the 
paying  the  fine  and  keeping  L  aSal         ^      ""*''"  ^  P''^^'  by 

- jTal  W  tHe  m.g^    ,«  ,  ^^,„^  ^^^ 

150  would  the  magistrate  be  comVifeS'S  ^^^''^t  jS^^r 

Sir  JOHN  THOMPSON  -No  th.^  ■  J"«graent  ? 

stealing  other  things  The  punin^SentrnrrrvT''^^  •  ^^  «>«"«,  ^r 
but  we  make  the  stealing  of  a  dog  brd  T^L^^^P  i^prisonm^nt^ 
able  by  a  fine  or  a  month's  impnWment  and  f?  '^*"™*'  P«««b- 
Sw  L^  «««  that  the  fine  is  Sethlg  mo^  Kr  '"^  """^^  be 

t«^*aS2i;rmfn7v2  S^hV "  ""^  «^^^^^^^^ 
w.yinoMertoc.mptSCrotr^thltw'^^'^^^^^^^ 

vWoaibu^'^fk^n^^LatTnSnf^^^^^^^  *°  .^?''' -^^  th«  P«>- 
nnder  the  Summaiy  Coivict  tons  Ac5  TJ^T\'^^''7  ^  P^Pe^y 
m^r^ly  makesit^eiy  diiScuTtoX  rvTcS  It  '*"^      V 


vAiS' 


J^<i^^^^i4UJ&><.>n^>      ^  ^^  )«>.ii!X^A^^!l^^ 
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make  a  man  pay  a  fine,  and  also  vtlKj'value  found  by  the  Justice, 
when  he  is  liable  to  a  subsequent  action  at  civil  law,  for  the  real 
value  of  the  animal.  Why  not  give  the  justice  a  greater  margin  to 
impose  a  fine  without  re^rence  to  the  value,  and  leave  that  to  be 
found  by  the  civil  remedy  ?  '         • 

On  section  333, 

Mr.  MILLS  (Both well). — When  does  a  person  unlawfully  kill  a 
pigeon  ? 

Sir  JOHN  THOMPSON. -Taking  pigeons  will  be  a  theft  so  long 
as  thpy  are  in  a  dove-cot  or  on  their  owner's  land,  but  if  they  are 
stolen  elsewhere,  as,  for  instance,  on  the  highway  or  on  another  per- 
son's land,  they  are  taken  under  circumstances  which  do  not  amount 
to  theft.  This  would  not  refer  to  pigeon  shooting,  because  that 
would  not  be  unlawful  killing,  as  the  person  who  gets  up  the  match 
provides  the  pigeons  and  allows  them  to  be  killed. 

On  section  337.  -  / 

<  -  ./ 

Mr.  MILLS  (Bothwell).— I  think  in  these  sections,  336  to  33V, 
the  punishment  is  altogether  out  of  proportion  to  the  offence,  I 
^y«uid  not  put  in  the  power  of  a  Judge,  who  may  not  have  ihuch 
feeling,  to  send  a  boy  up  for  seven  years  for  injury  done  to  a  tree  in 
the  park.  In  ninety-nine  cases  out  of  one  hundred,  punishm^t  "  for 
three  months  is  more  likely  to  be  effective.  / 

Sir  JOHN  THOMPSON.— I  have  no  objection  to  reduoft' that  and 
make  it  five  years. 

Mr.  MILLS  (Bothwell).— That  is  too  high.  '  / 

There  may  be  boys,  who  have  been  drinking,  who  vpU  undertake 
to  dare  each  other  to  commit  depredations — pull  out  a  6hrub  or 
something  of  (hAt  sort.  It  might  never  happen  agt^in  ;  it  possesses 
no  criminal  characteristics  at  Si ;  yet  if  they  liall  into  the  bands  of  a 
severe  Magistrate,  you  put  it  in  his  power  to  punish  them. 

Sir  JOHN  THOMPSON.— It  is  for  the  third  offence. 

Mr.  MILLS  (Bothwell). — The  punishment  in  l^^ese  cases  is  out  of 
all  proportion  to  the  character  of  the  offence. 

On  section  338. 

Mr.  O'BEIBN. — I  think  that  is  a  very  severe  clause.  Where  I  live, 
saw-logs  are  constantly  drifting  on  the  fake  ;  no  one  looks  after  them, 
and  ^et  if  any  one  picked  one  of  them  up,  though  it  might  have  been 
floating  for  three  years,  he  would  be  liable  to  seven  years  in  the 
penitentiary. 

Mr.  CHARLTON.— Very  often  on  the  lakes  the  rafts  br«ak  up, 
and  there  ia  a  class  of  men  who  pilfer  the  logs,  and  hide  them  m 
the  woods  6r  take  them  to  saw  mills,  and  the  owners  find  this  ver\- 
hard.  These  logs  are  very  valuable.  A  mast  is  sometimes  worth 
$100  or  more,  and  it  is  very  difficult  to  guard  these  pieces  of  timber. 


Jkx^S^'&i.^lfJ-  '  it^'  •  *J^. 


f^^^-f^-^^—--^-^ 
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^^^JTtKuT^tver"^'  P'^^^^'^  *»>«*  we  have  had,  and  x  ao 

•  fishing  ground    because  thes^  rl^;  '"^  °T°  f«>nt  and  to  cteaS-  S 
injury  he  .i.ay  have  sustain^  ^tf'^.  "^""^  not  pay  him  fwf/l*. 

*Iong  the  Ottawa  river  ^^0^1.""^^  I  "'^'^^''  «f  «niall  mills 
a  suficient  number  of  logs  to  s^.^  T^^  '*  *  '^"^ness  to  010^0 

found  m  their  booms,  they  set  uHLiT™"'u^'  *"d,  if  they  wer? 
in  there  and  had  come  M  th^^        pretence  that  they  had  flZt^ 

pwwwsion  of  these  logs  in  the  hnnJ"  ^-^  ^"  remember   tho 

the  ^«80f  proof  beii^thrown  um^iuT  "^«  »  criminal  offence 
th?F  were,  f«tead  of^ng  uponXnlrtv^*^^  ''^  ^'^«««  posseSon 

Sir  JOHN  THOMPSOJf     «Jn,^„ 

vi^f  t>0^.-Suppose  we  make  it  th«,e  years 
On  section  365. 

.Sir  BICHABD  CARTWiJIGHT  tk 
wide,  and  the  temper  of  the  Judi^T  ^  ^**P^  «*'  this  section  is 
with  this  particuuTclai  of  oSS  T""  «''«'-'»«»«ly  in  deX''  , 
Tears'  inapnsonment  is  a  very  se^^  iL^Pr*"^  "»«  t^*' «evef 
issmng  of  a  Highly-coloured  JZ^ZlZl  P""'«*"aent  to  attwsh  to  the 
approving  of  tie  mod^a^  SSe't/.;  '^"^'*  ^  *•"  ^^^^  f«  from 
have  bad  recourse  to.  «'"»«°ies  that  a  great  many  ^jronot^ 

Sir  JOHN*  THOMPsinv     r  i. 

red.»ce^,  if  It  i.  thon^Z' J   btuhrK"'''&"  "^  *»»«  ^'"^  being 
while  here.  *     *^    P®"^ '  •*"*  ^'"s  has  been  the  law  for  a  good 

to  be  too  severe,  anH'^aTSvIdTa^TA'^'^*  *•»«  '•'^  ''^fol^ 
»i'y  gailty  of  fraudulent  intent  to  ml!lJ^^??  ""^^  ^^  intention- 
never  brought  up  for  sentenr  "''***   *•*"  P'^^lc,  and  was 

•  .  55  — 


.5  te^-»i'.f 


r      i 

<■  >m 
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Sir  JOHN  THOMPSON.— The  conviction  was  quashed,  on  appeal. 

Sir  RICHARD  CART  WRIGHT.— That  was  a  very  peculiar  affair. 
I  do  not  think  the  conviction  was  exactly  quashed.  I  think  it  was 
rather  evaded  than  quashefl.  No  doubt  it  was  felt  at  the  time  that 
it  was  a  very  severe  punishment  which  was  being  inflicted. 

Sir  JOHN  THOMPSON.— We  will  make  it  five  years. 

On  section  384. 

Sir  j;PHN  THOMPSON.— I  may  explain  that  there  is  an  Imperial 
statute  to  this,  effect,  ahd  a  request  was  made  by  Her  Majesty's 
Government  two  or  three  years  ago  that  we  should  copy  the  provi- 
sions of  that  statute  in  order  to  prevent  the  secretion  and  stealing  of 
Her  Majesty's  stores  containing  these  marks;  and  that  is  the  purpose 
of  this  and  the  next  six  sections. 

Committee  rose  and  reported  progress. 


'.  Friday,  10th  June,  1892. 

(In  the  Committee.') 


On  section  423. 


Mr.  DA  VIES  (P.E.I.)— Under  sub-section  (v.)  the  man  who 
forges  "  any  accountable  receipt  or  acknowledgement  of  the  deposit, 
receipt  or  delivery  of  money  or  goods,"  is  liable  to  imprisonment  for 
life,  whereas  for  somewhat  similar  offences  he  is  liable  to  14  years'^ 
imprisonment  or  to  7  years  imprisonment,  although  at  first  blush  the 
latter  offences  appear  to  be  just  as  deserving  of  great  punishment. 

Sir  JOHN  THOMPSON.— There  is  a  theory  for  it  all,  and  that  is, 
that  the  heavier  punishment  for  life  shall  attach  specially  to  the 
forgery  of  those  documents  which  are  likely  to  be  used  fraudulently 
in  commerce  ;  as  for  instance  bills  of  lading,  bills  of  exchange,  bank 
bills,  transfers  of  stocks  and  everything  of  that  kind  :  and  on  that 
principle  an  accountable  receipt,  being  a  thing  that  is  transferable, 
and  likely  to  be  transferred,  has  a  special  penalty  attached  to  it.  I 
think  we  ought  either  to  restore  the  ,word  "  accountable  "  or  else 
put  the  offence  in  the  other  list. 

On  section  428.  (1) 

Mr.  MASSON. — Several  members  of  the  committee  expressed 
strong  opinions  that  some  punishment  should  be  provided  for  the 
Bending  of  fttlse  telegrams,  even  where  the  intention  was  to  alarm 
only.  At  present  there  seems  to  be  no  means  of  reaching  criminally 
persons  who  do  so,  and  if  no  financial  injury  is  done  there  is  no  civil 
remedy. 

M.  DA  VIES  (P.E.I.)-I  think  the  word   "letter' 
put  in  there  after  the  word  "  telegram." 

(I)  See  Art.  429,  an/e. 


ought  to  be 


I  <Hf     ■"•'z*   .■U-'^J«'C("^^>4^"   "T  ?-  „'j   -«■' 


'^5?^^  -rr^^p^?*^- 
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Mr.  Da  VIES  rp  E I  )1t}  ■    ■  ' 

he  the  means  of  ruining  a  m^a^    '  ^"  '"  ^  ^"«»«  section  and  might 
thaJf^u^Sfi^IteffftoS  """'  t«- provide  for  cases  wh« 

the  person  supposed  h,  wasfi^n^Sf  '""^'*'^""«  different  fro^what 
.    Sir  JOHN  THOMPSOTvr     t.  • 

Section  dropped. 
On  section  433. 

Sir  JOHN  THOMPSON -n„.       u 
prenared  expressly  in  Engrand  for  X^'^^^^'^^'^"'^  ^^^  on  paper 
exchequer  bills  much,  but  we  want  tha^   P"'"P''*^-    W«  do  «ot  S^ 
.  ^^^y  have  m  England.  ^*°*  ^'^^^  ««"»«  protection  here  th^ 

,  Mr.  DAVIES  (P.E  I  ^— TTnf  i 

class  of  paper  he^e,  youi™  maLirtr^ntlS     ^^^  '"^'^  ^P^-^^  ( 

.Sir  JOHN  THOMPSON.^Wewiin  '^ '^""^'p'"--   { 

Sectfons  postponed.  ^''""°*  «««*»«»«  433  and  434  stand.    V 

On  section  43(j.  - 

Mr.  DA  VIES  rPl<'T^     t       • 

n  important,  case  in^OntS  ^J  i?/-^  '^"^"s  '"atter. 


-    I 


Sir  JOHN  THOMPSON     tk-    •     , 
section  and  the  Smf  ^nX'T^'"'  '^  '^  ^<>*^^IS  of  the  present 


"'>?.ii4  '*. 
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Mr.  MASSON. — I  would  suggest  that  the  words  be  inserted  in 
clause  a :  "  or  makes  any  erasure  therein." 

■  _^,  Section,  as  amended,  agreed  to. 

On  sectiop  486.  ^  ' 

Sir  JOHN  THOMPSON.— The  authority  for  this  section  is  a. 
Biniilar  provision  in  the  draft  code  of  1880,  from  which  this  was 
taken.  .  ' 

Mr.  MTJLOOK.--iTh©  only  case  of  the  kind  I  can  think  of  at 

Streaent  is  the  Tichbome  case,  in  which  the  accused  was  sentenced  to 
burteen  years  imprisonment,  and  I  cannot  conceive  of  an  offence  of 
this  character  more  serious  than  that  was. 

Sir  JOHN  THOMPSON.— If  you  think  the  penalty  too  great,  I 
have  no  objection  to  making  it  fourteen  years. 

Section,  as  amended,  agreed  to. 
On  section  48*;  '  \ 

Mr.  DA  VIES  (P.B.I.)— This  section  has  to  be  read,  of  course,  in 
connection  with  480,  but  I  see  this  difficulty.  Supposing  two  men 
have  an  interest  in  some  wood,  and  one  of  them  bums  h^  share. 
Afterwards  he  has  a  dispute  with  his  partner,  who  prosecutes  him 
for  the  burning.    The  third  paragraph  of  480  says  : 

"  Where  the  offence  consists  in  an  injuiy  to  anything  in  which  the 
offender  has  an  interest,  the  existence  of  such  interest,  if  partial, 
shall  not  prevent  his  act  being  an  offence." 

Under  this,  the  fact  that  the  burning  was  not  done  with  intent  to 
defraud  could  not  be  pleaded. 

Sir  JOHN  THOMPSON.— But  yotf  must  read  in  connection  with 
this  the  second  paragraph  of  clause  430,  which  says : 

"  Nothing  shall  be  an  offence  under  any  provision  contained  in 
this  part  unless  it  is  done  without  legal  justification  or  excuse,  and 
without  colour  of  right." 

On  section  486, 

Mr.  DA  VIES  (P.E  I.)— Does  municipal  cover  eitnc  ? 

Sir  JOHN  THOMPSON.— Yes,  by 
includes  city,  town  or  village. 

On  section  491. 


the  definition,    municipality  >;^ 


Mr.  DA  VIES  (P.E.I.)— This  question  is  whether  this  is  sound  in 
principle  «nd  whether  you  should  not  apply  it  to  any  cai  rier  by  land 
or  water.  For  instance,  if  I  send  a  quantity  of  goods  to  tjto  Maritime 
Provinces  by  steamboat,  they  ought  at  least  to  be  in  the  same  posi- 
tion as  if  sent  by  rail.  I  woald.  suggest  that  the  section  be  made  to 
cover  any  common  carrier,  railway  or  ships 


-•'•iv^fif^^Fi'SKi'Am' 


-r'.  \  ^»  "V 


Sir  JOHN  THOMPSOM     i.r  ^ 

On  rfejotion  504. 

Mr.  liXviBS  (P.  B  n__A 

Judge  Peters    wKr.^  unaer  this  sect  on   bnf  til  t  Ji'     ^'^^  "^ort- 
coantryf-ml^iTw  ^'^  *  ^?^  «™nenrjudl  •'  -^"^S^'-the  late 

Sir  JOHN  THOMPSON     T  »«d  the  man  got  clear, 

tenancy.  *'^<>N.-I  suppose  because  it  was  not  a  case  of 

Mr:  DA  VIES  fP  E  T  ^     rru 
tenant  accordintr  to  thf«  ff-     '^"'^S®  ^e'd  that  the  m«r. 

•  Terdict  .g^™,  him'^J^"'  »'«  "l"e,  and  imtCelhe  j„^°''  ""' 
-K-.0  way  Of  ,.«i.h,,;g''Lr&rX*'  '"^  »'f.«»<'  •'.t'^wS 
Mr.  MASSON—Wm  th^u 

.        Mr.  DAYIES  ff  B  n    r'""'""""''""'       '  "■ 

Mr.  DA  VIES  fP  R  T  >    tt  *i 

„Sir  JOHN  THOMPSOTsr     tk 

He  Iu»  the  %al  estate        •~^'*'  "mortgagee  is  the  owner  all  along. 

Mr.  DA  VIES  (P.  E  I  ^—wkju  k   .. 


* 
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Mr.  MILLS  (Bothwell). — I  cannot  see  any  difference  between  a 
mortgage  that  has  not  run  out  and  one  that  has  ;  the  legal  estate  is 
in  the  mortgagee.  The  question  is  whether  the  offence  is  serious 
enough  to  justify  punishing  it  criminally,  or  whether  the  parties 
should  not  look  for  a  reqaedy  to  the  civil  law.  "' 

Mr.  MASSON. — They  would  have  a  civil  remedy  by  an  injunction, 
but  while  that  is  being  obtained  the  man  may  move  out. 

Sir  JOHN  THOMPSON.— We  might  let  the  clause  stand. 
Section  postponed. 

On  section  50t. 

Mr.  DA  VIES  (P.E.I.) — I  do  not  think  this  section  ought  to  pass 
in  its  present  form. 

Sir  JOHN  THOMPSON.— It  provides  punishment  for  destroying 
a  boundary  fence. 

Mr.  DA  VIES  fP.E.I.) — In  my  experience,  men  are  constantly 
disputing  about  their  feAcee.  A  man  sayn  :  Your  fence  is  encroaching 
on  me  10  feet,  ahd  he  throws  it  oflF     That  is  a  civil  offence. 

Sir  JOHN  THOMPSON.— It  is  only  an  offence  under  this  section 
when  he  does  it  without  f  olour  of  right.  The  question  U  whether 
there  ought  not  to  be  a  punishment  for  wilfully  destroying  the  fence 
of  another  without  iany  colour  of  right. 

Mr.  DAVIES  (P.E.I.)— I  do  not  road  it  in  that  way. 

Mr.  MILLS  (Bothwell). — Is  it  contended  that  when  a  man  under- 
takes to  put  up  a  boundary  fence  between  his  property  and  another, 
but  places  it  not  upon  the  line,  but  upon  another's  property,  that  he 
shall  have  the  right  to  keep  that  fence  up  until  by  Fome  legal  pro- 
ceeding it  is  removed  ?  I  think  that  would  bu  |>utting  the  man 
against  whom  the  wrong  has  been  done  to  unnecessary  trouble.  If  he 
""undertakes  to  remove  the  fence  it  seems  to  me  that  he  does  so  or 
ought  to  do  so  at  the  peril  of  being  liable  in  case  the  fence  is  found 
upon  the  boundary  because  if  it  were  found  upon  his  property  he 
ought  not  to  be  liable.  If  "A"  erects  a  fence  purporting  to  yt»  a 
boundary  between  himself  and  "  B,"  and  erects  it  upon  the  property 
of  "  B,"  "  B  "  ought  to  be  at  liberty  to  take  it  down  without  committ- 
ing an  offence.  But  if  he  has  placed  it  in  the  proper  position,  and 
"  B  "  tears  it  down,  "  B  "  commits  an  offence  and  ought  to  be  made 
liable. 

Sir  JOHN  THOMPSON.— Is  not  that  the  effect  of  it  when  you 
take  into  consideration  section  480  ? 

Mr.  DAVIES  (P.B.I.)— My  trouble  lies  in  the  construction  of 
section  480.  If  he  pulls  down  a  fence,  &c.,  under  bond  fide  colour  of 
right,  whether  it  turn  out  in  the  long  run  that  he  wan  justified  or 
not,  he  should  not  be  liable  to  criminal  prosecution  I  think  we  are 
all  agreed  on  that.  I  think  that .  sub-section  2  is  so  worded  that  he 
must  have  legal  justification,  or  he  is  liable  criminally  whether  he 
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•o  ".«K«  hin,  liaw,"""  '*"'•  -"'  ''^ht  m™.  Jh"  rSS^S 
On  section  508- 

Mr.  DA  VIES  (P.E  i  ^     T^„ 
-P-ja^  or  .her  n^^.^^,  -  ^.  ^  , 

Sir  JOHN  THOMPSON.^Ve,  ^^^^  ^^-P^- the 

Mr.  DA  VIES  (PEn  TK  • ' 
about  that.  WhenVou  addfhrfT  "  *i  ^'"^^t  difference  of  nn-  • 
sued  again  he  pays  the  ^^I-  F"^  ^"'^  t^^e  amount  anH  ?h  P'"'""^' 
the  amount  to  $5^when^r''"^^^'"«"*t^^'ce-  WhyZ.WH  ""f-" '« 
^nown  of  a  case  where  a  Cn  St'^^  «  '^^^  on  ti'S>'«?  J'^it 
where  it  had  hfi«n  J„  .  ■  ."  "e''beratelv  cut  n.  „oi.  u,  '^  '  ^ave 
statute  w^  that  th/i'.^'^  ^y  ^^^  ^ity,  and  Lt  rl"f '"  .*'^«  ^o^n 

Sir  mrrJr  m         '"""  ^««  «20.       •^'    ^  '"^  recollection  of  the 

Sir  JOHN  THOxMPSON  -TK«   .  . 

Mr.  DA  VIES  (P  E  I  w  *^  '^'^«  «^- 

Sir  JOHN  THOMPSON.irra'"  !'''  k'  "^  '''''  '^"'  '^P  ^  «25. 

committee  «>so  and  reported  ;:::r^^^"^""-^'- 


that  he 


On  section  516. 


Monday,  13th  June,  1892. 
(In  the  Committee.) 


Mr.  DA  VIES  (P.  E  n     Th;    a  a  ■ 
.Sir  JOHN  THOMPSON     It  «« 

L     .^^V™'"°'°^  of  the^SSit  on  '  '""'^  "'^^'^  «^«  °«t  unla^u 
Mr.  DA  VIES  rP  E  T  ^     r 
Unions  .^ct  have  been  inLLZZTJ^X  P^"''«'«»«  of  the  Trades 
Sir  JOHN  THOMPSpN^lrla  (i^        ^'''"°*  '"'»^"'*>  ^^7? 
On  section  534. 


^ 
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Sir  JOHN  THOMP30N.-ye8.  The  latest  practice  is  to  siumeDd 
the  civil  remedy  until  the  criminal  case  is  heard. 

Mr.  MILLS  (Bothwell).  —  The  rule  is  perfectly  intelligible  in 
^:ngland  where  the  one  Legislature  deals  VitF'WwUand  criminal 
matters.  Here,  however,  where  the  Local  LegisJature  may  deal 
with  civil  matters  and  the  Federal  Parliament  with  criminal  matters 
I  think  we  cannot  insert  such  a  clause  except  it  refej^  to  civil  right* 
arising  out  of  Dominion  legislation,  such  as  bills  of  exchange,  etc? 

Sir  JOHN  TH0MPS6N.-I  think  it  may  require  legislation  by" 
both  the  Federal  and  Provincial  Legislatures.  At  any  rate  we  had 
better  pass  it,  and  let  the  Local  Legislatures  supplement  it.  It  will 
be  giving  our  assent  to  such  legislation.  - 

-On  sectioq  540,  -  '    ' 

Sir  JOHN  THOMPSON.-An  attempt  was  made  by  the  com- 
mittee  to  ascertain  exactly  wha?  the  jurisdiction  of  the  quarter  ses- 
sion is  and  they  thought  ii  well  to  make  it  clear  that  that  court  has 
not  and  a  county  court  judge  has  not  jurisdi«timi>and  therefore  only 
8npen|)r  Court  judges  shall'  try  the  following  offences  :  —  Treason 
seditionj-ljbel,  murder  and  attiempt  to  murder,  piracy,  judicial  cor- 
ruption, oflacial  corruption,  frAuds  on  the  Government,  selling  of 
offices,  escape?,  rescues,  rape  and  attempt  at  rape,  trade  combinatfons 
and  conspiracies  to  accomplish  these  crimes.  These  offences  are  nearly 
all  outside  of  that  jurisdiction  now,  in  some  of  the  provinces  complete- 
ly so ;  but  the  others  motioned  such  as  selling  offices,  frauds  on  the 
Government,  official  corruption  and  ti:ade  cotnbinations,  we  thought 
should  be  removed  from  that  jurisdiction  on  principle.    The  sessions 
of  the  peace,  although  presided  over  by  County  Court  judges,  onlv> 
had  jurisdiction  origiaally,  under  the  Statute  of  Edward  III  in  maC 
ters  relating  to  breaches- of  the  peace ;  but  their  jurisdiction  gradual- 
ly became  enlarged  by  statute.  . 

On  section  644.  . 

Mr.  MILLS  (Bothwell).— Is  not  this  changing  the  latk  to  sJme 
extent  ?  Wo  may  proceed  againsta  judge  at  present  either  Itfyaddress 
of  the  two  Houses  of  Parliament  to  the  Governor  General  or  insti- 
tute criminal  proceedings  by  writ  of  tcire  facias.  In  the  latter  ^ase 
why  should  the  intervention  of  the  Attomey-Gpneral  of  Canada  be 
neoessa-y?  You  do  not  ask  his  inteCvention  in  ordinary  crimiiial 
•  cases.  •'     '        . 

Sir  JOHN  THOMPSON.-In  many  of  the  oases  we  make  the 
intervention  of  the  Provincial  Attorney-General  necessary  as'  bet- 
ween  subject  -ancUtibject  ;  and  1  think,  as  regards  an  officer  of  this 
.iind.  It  18  our  duty  to  protect  him  tcom  vindictive  prosecution  and 
we  Should  have  Something  to  say  as  to  whether  the  prosecution 
shall  be  carried  0n. 


» 


r 


On  section  546. 
Sir  Kf^N 


THOMPSON. — Prosecutions  in  England  are  very 
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oft«n  carried  on  vexatin.A^  k  « 

Mr.  DA  VIES  rP  VA  \     t  ti 

al  these  things  as  fo  which  we  int^d^^^^'T'  ^^  "»"«*  menUon 
felonies  aa  rega«J^  arresfc.  ^""^  ^  ^"""^  *»»«  characteristics  6? 

Section  postponed. 

On  sectk^  5,61.  (1) 

Mr.  MILLS  fBothwplh     nr    tt 

Sir  JOHN  THOMPSnv      n 

Mr.  MILLS  ("Bothw^in     t   "".  •.>  ' 

Quincy  Adams  and  the  BrittehVinL*'°":tn°^«°««  between  John 
out  hat  what  is  withi^  the  KSt''--    ^^'^"^  ^"^'^  I«^°  "« 

Sir  JOHN  THOkPSOW     \r  *     u  - 

''•"DAr,  24th  J|une,  1892. 
■      (.^n  the  Commitee.) 

(I)  See  Article  560,  tffi/«!  '~~^- 
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ge  in  e^Mon  265)  extended  from  fourteen  to  sixteen  viant    I  iiow 
K»ve  that  "  «fi,^6«,  "  be  insetted  in  place  of  "  fdur^m  '\  ^ 

too^^iidfoil^^''^,^  ^^'  ^^•^•)-I"»»'^the  society  i8  proposing  a  change 

rJnl'J^^.^-  THOMPSON.-This  is  an  offence  for  which  a  drastic 
punmhmont  .8  provided,  n<M  only  imprisonoiont  for  life  but  also 

fo  fC'  \      '''  l^lli^*"*  ^•'^  '«  ^  «*^"'i  *»>«  punishment 
hwilTL^'*'*  "22k'lM«ft[Pr*"'^«'"-    "'yoiv  extend  the  age 

was  sixteen  y^ofmor  ndt  ;  but  he  must  be^  r  sponsible  if  it  is 

ftvLTSl^^u^..^*^  "'''''"'''■'"''*''«  «««  under  consideration 
ir^fi*  J^K?  "  ?'>olf  tinje  ago,  in  which  a  manias  sentenced  to  a 
'  lu  TJuMiPP"^""'®"*^  *"'*  *<*  ^  whipped  whea  it  was  proved 
tnat  twrprrvas  under  fourteen,  but  was  a  notoriouA)rOstitute.  If 
we  extend  the  age-towixteen,  we  shall  be  punishing  offences  against 
yomg  women  while  this  clause  js  really  intended  to  punish/thosi  who 
commit  offences  against  children.  .  ' 

Mr.  MASSON.—At  that  age  you  cannot^  prove  it. 

Amendment  negatived*. 

Mr.  CURRAN.— I  w^puld  call. attention  to  section  187 

^n."  T'®*^  wishes  to  change  the  age  from  ^ixteen  to  twenty-one 
years.    I  movjB  accordingly.  *  j  ^  ^^ 

Amendment  negatived.  ' 

r«^-^^y^^^  (P.B.I.)^Ha9  the  hon.  pfttleman  received  any 
representations  respecting  section  204,  which  relates  to  bettintr  ?  j 
Have  had  some  communication  with  the  same  society  on  that  subject 

1      Sir  JOHN  THOMPSON.  -If  the  hon.  gentleman  will  brinjr  the 
matter  up  this  afternoon  we  will  consider  it  ^ 

On  sedition  583.  .  . 

«o^!:<-^»^^^5?  ^^\?'  ^■^~^  P™°*^  ■"*««  "O'^er  this  section  in  the 
^«2»  '^°?"'!7  ^'^"'^r^  ^""^  ^'*'««-  I  '"^y  «P«ak  especially  of 
°.?*'»°y«"»4^  %^"^a  Temperance  Act.    PaVties  living  in  the 

f  SlMlP^J"' u  .*  •  J?"****'"^"'*'''*  **^«  Magistrates  hive  to  send 
tlTh2!^  „  brlng^them  in,  as  of  course  ^ey  will  never  attend 

r^nntifr.  w-"*"'-  A^S^*  *•**  ^l^y  ***■  Charlottetown  wit1i  about 
n.,'SPP  '*•«?•    ^  T^^  ""™**'*  <»^  P««P'«  ft-om  the  county  of 

?„Hl!'a»°"T****u  #'*°T''''**-  *"«*  «^«««««  are  committed, 
and  jhe  stipendiary  .Vla^strate  has  to  trj  them.  The  partfes  who 
hve  ojutsidethe  city  return  home,  l»yond  the  Mi«istrate's  jurisdiction. 

diotfff  v11*/k°""''^  ""^  ^.  *""?**.  '^y^  »  Magistrtite's  juris- 
„  fX'n  5      1.  ♦tr  T^  °?i  acknowledge  the  summons,  and  the 

?K.  i^  ^J^^'iw  '*  '^°'?^'*  •;***  ^  ^«"  to  '«.t  warranto  run  outaide 
the  cities  within  the  province. 
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^ir  JOHN  THOMPSON      Tf.     ."'*""''"*'-'  «76 

«%,  and  seemed  to  thinl'Thi      *'"*""™''^«'lhougl.t  of  it  c.«r« 

woiuu  be  convenient,  [)ut  hh  o^l^    "®  "''"    njombtfr  r«f«rH  ♦«  ^T 
wa«,„t  run  o.Uaide^'ti.^ju^'l^^^^^™'  r„ie,  it  wo^ld  notVto?et?he 

On  section  829.    .  '       ' 

Mr.  DA  VIES  fP  E  r  \     i  '  .         ' 

waving  any  flaw  after'plltg'^^  '  -i«ipa^ould  be  barred  f„,™ 
•Mr.  DAVIES  rp  RT\_n-  ** 

fbeTiSt"'  '^«  •^"^g«.  i^*o';lj£l",  '•«  •'«P«"^-t  on  the 
ttoe  tnal  fo  go  on  in  the  honn  nf  **^"3||»  h's  counsel  woiHd  allol^ 

,      Section  amended  bv  inserting  fk      -     , 

Court  be«>re  which  tL'S';^:^;Stf  except  by, ea^  of  the    ^- 
"":On  section  630 

Mr  DA  VIES  rp  EI'*    tk  , 

daliVftwr  tiwf   ™*'y*'^thy  insisted  that  aa  th«.^  pnsoner  for 

know  wheTherthia Son  ™i„"S„Tir''»"«'''''W'J     Ido™ 

«ir  JOHN  THOMPaoiv     t*  •       '  . 
of  prosecutor.-        '^^»"^— It  is  not  latended  to  affect  the  rights         : 

On  section  642.  (1)      ,  . 

Mr.  davies  rp P f  ■»    A*    L 

Sir  JOHN  THOMPSOTSr     Tt. 
preferred  before  a  Grand  JuTJ^n^^  "^^  ^^  "«  •>'"  of  indictment 
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Mr.  DA  VIES  (P.E.I.)--The  Grand  Jury  has  the  general  nftW 
to  enquire  into  aU  offences  within  the  wunty,  and  ^^131 
presentment  to  the  Court  on  which  the  AttomeySneral  ^te  AnV\ 

comStS.  '"'^"  ^'^"^  ^""^  «*^  *''''*  -^^  -^  «-^  a^'irhi^p. 

fwfnHJS?^  ™2^?u^^^T-'r*»**  »  the  theorjr;  but  my  hon 
faend  will  remember  that  by  statute  it  is  taken  away  inV  groat 
variety  of  cases,  and  it  is  taken  away  in  aU  cases  here  unle*SJ« 
18  an  investigation  before  the  Magistrate.  This  is  to^reveSw? 
cious  persons  bringing  an  indictmint.  prevent  mah- 

Mr  DATIES  (P.E.I.)-It  practically  takes  away  tike  power  of  the 
Grand  Juiy  to  investigate  an/ present  to  the  Couzl^  ^ 

Sir  JOHN  THOMPSON.    Of  course  they  haVS  access  to  the 
Attorney  General  or  the  officer  acting  for  him  at  all  timeT 

^       Mr.  MILLS  (Bothwell).-!  remember  a  case  where  a  prisoner 

kXran?tK«SS«H  'T?!:  ^l*^  ^^  «y«  '^°««'^«d  oufbTth; 

S  ™««?.  i     ehenff  did  not  like  to  report  against  the  keeper ;  but 

W  Tn  tLT"'  ^"^K^^*  '°  *^."  ?**«°*'°°  «f  t^e  Court  by  thrGrand     "^ 
Jury  In  that  case  they  named  the  party  who  committed  the  offence     ' 
but  this  section  would  prevent  thei^aming  the  party.  ' 

me^it  •^h.^^hr^^?^^^--'^**'  «"'«««  '•'^y  ^*^«  •  bill.of  indict- 
ment;  but  they  could  very  soon  get  one. 

&oS:d:sr^;;ft':^dS?."^"«^  *'-*'''^  th^r^aection  tt^ 

Sir  JOHN  THOMPSON.-lt  is  not  intended  to  be  withdrawn 
«  only  intended  to  refer  to  the  proceedings  of  the  wS^of  iSTctl 
ment,  and  that  is  exactly  the  statute  now. 

Mr.  LAUBIEB.— The  contention  of  my  hon.  friend  is  that  thin 
section  limits  the  jurisdiction  of  the  GrandJury  rin^^y  to  the  fiidteg 
of  indictments  and  that  they  have  no  power  to  milfe  any  prewnS 
ment  except  on  indictments.  z""*^"  «uy  preeent- 

fh^^'k^^^^^^n^''*  Judge  alwiys  chaises  the  Grand  Jury  that 
&Hn  ."«?•*  ^  «»<!«»«  into  matters  in  the  county  gently 
Theydo  nptmdicta  man,  but  they  present  certain  facte  on  wWol 

n'ot 'X lra?S It^!"  "^  ™^  "^^"^  '«' -^«^"  ^«  «•*-'-  • 

we^o^nt7„^  (P.B.I.)-I  would  suggest  whether  it  wouW  not  be 
Sil  T?H  .*""•*  P^""?*  permitting  tie  Grand  Juiy,  under  charge 
of  the  Judged  exeroise  the  duty  of  investigating  matters  withStBe 
county.  There  are  gentlemen  generally  onlke  (frand  Junr^irtake 
an  interest  in  tl^e  public  insUttitionfl,  ind  at  their  inspecUontwSTa 
year,  any  want  o^duty  on  the  part  of  the  officials  oiVny  hnpiSe? 

hwh'S  rLl'i'  ^°*^  "  •'"?«'»'  ""^«^  'he  notice  oftffSSJ 
by  the  Grand  Jury  with  veiy  salutary .resulte.    I  a^  veiy  jealous  of 

II  I  Tl  J 


^U'S'^^ 
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away.  Grand  Jury  being  encroached  upon  or  t.., 

.SirJQHJfTHOMPSOI^     Tf.K  «^  »?<>«  or  taken 

I  Wenoobjection  to  drop tTe^fiXan^of S "^  ^^^^^  --l-tary 
On  section  667.  *"^  S^Mtogether,  (7)" 

Mr.  DA  VIES  fP  E  T  ^     r  k  ►         "  * 

SirJOHNTHOMPSON     w.  :^:^|7^^'"<» 

On  section  660.  ^ 


Mr.  DA  VIES  fP  E  T  ^    ti>  ' 

Sir/OHN  THOMPSON    TK„  •       .    "i"»""""'»4 

Sir  rJSrlrJr    ^^*^*  ^•'oat  bail  ?  ^ 

oip  JOHN  THOMPsnivr     -nr  •' 

On  section  666.  (2)  .  '... 

Mr.  DA  VIES   rPET"*    wu 

■'•  DA  VIES  rp.E  I  ^-_T  ).. 
"^-^t^'C'he  x^litionsh/  of  feS  ^^^^l  P«°«l«  q°B«hed  on 
Mr.  McLBOD.-l  think  «  MJ^i^r!  5     ^  ^^  Prosecution. 
Mp.  CHOQUETTR     t\^  ,?  '*^    ''^"'d  «>^er  that. 
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Sir  JOHN  THOMPSON.— We  formerly  had  that  provision  in  all 
the  provinces  at  common  law,  not  only  for  the  people  in  the  localities 
but  for  foreigners  coming  there,  Spaniards,  French  and  all  others. 
It  was  not  uncommon  to  see  a  trial  take  place  in  that  way.  That 
system  has,  however,  been  abolished  for  a  number  of  years,  as 
regards  the  people  of  our  own  country,  if  there  are  many  French- 
speaking  inhabitants,  forinstance,  in  the  locality  in  which  a  prisoner 
is  tried,  there  will  be,  in'all  probability  some  of  his  fellow  country- 
men on  the  jury.  There  is  ample  provision  made  for  the  wofk  of 
interpreting,  and  if  a  fair  trial  cannot  bo  had,  a  change  of  venue 
may  be  secured. 

Mr.  CHOQUETTB.— It  is  not  a  question  of  fair  trial.  The  pro- 
vision with  respect  to  German  or  Spaniards  is  correct,  they  being 
foreigners  coming  into  the  Dominion ;  but  as  regards  Ontario,  where 
there  are  aj^ge  number  of  French  Canadians,  I  do  not  see  why 
they  shouldSjWf  possess  the  same  right  as  the  English-speaking  peo- 
ple in  Quebecr  , 

Sir  1?CttIN  Thompson.— In  the  Province  of  Quebec  th^  dual 
system  prevails,  and  the  prisoner  is  trftd  in  both  languages.  In  the 
other  provinces  the  prisoner  u  tried  in  the  English  langyagib,  and 
there  would  be  no  practical  utility  in  having  a  mixed  juryt, 

On  section  667.  -  " 

Mr.  DAVIES  (P.  E.  L)— In  sub-section  5,  you  have  adopted  a 
change  in  pt-ifitice  in  regard  to  Jurors.  Heretofore,  in  misdemea- 
nours, the  Jury  were  allowed  to  disperse  during  the  trial  when 
the  Court  adjourned  for  the  day  and  were  not  confined  ;  but  under 
this-  Act,  you  keep  all  Jurors  empaunelled,  together,  until  the  trial 
is  over,  whether  for  felony  or  misdemeanour. 

SirJOHN  THOMPSON.— That  is  not  the  intention  ;  it  means  the 
names  of  the  men  and  not  the  men  themselves.  It  is  just  as  at  present, 
when  we  keep  the  names  of  the  panel  tied  up  together. 

On  section  671. 

Mr.  DA  VIES  (P.  B.  I.)— Is  there  any  special  provision  taking 
away  the  right  of  election  to  be  tried  separately  ? 

Sir  JOHN  THOMPSON.— It  is  in  the  discretion  of  the  Court. 
They  always  endeavour  to  be  tried  separately.  In  defending  priso- 
ners I  have  tried  very  hard  to  get  it  done,  but  of  late  years  it  is 
never  done  with  us.    Nearly  every  application  is  refused. 

On  section  676,  (1) 


(I)  The  provision  hero  discussed,  as  "section  675,"  appears  to  have  been 
dropped  from  lh»  Code.  From  the  tenor  of  the  discussion  it  was  evidently  a 
provision  identical  with  section  525  of  the  English  Draft  Code,  which  section  is 
in  the  following  words : 

"  If  the  Court  is  of  opinion  that  the  accused  is  taken  by  surprise  in  a  manner 
likely  to  be  prejudicial  to  his  defence  by  the  production  on  behalf  of  the  prose- 
cutor of  a  witness  who  ban  not  made  any  deposition,  and  of  the  Intention  to 
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nuttee  my  views,  will  not  prejlidice  toybodj  against  the  clause, 
considering  the  fair  way  in  whii^h  the  provisions  have  been  received 
throughout ;  and  I  hope  I  will  iiot  be  suspected  of  not  having  done 
niy  duty  to  the  jwnt  committde  when  I  state  I  have  some  doubt* 
about  the  clause.  My  experience  isi  that  the  prisoner  always  makes 
a  desperate  effort  to  get  a  post^neniBnt.  if  he  finds  an  unfavouraWe 
Jury  or  die  evidence  against  min  stronger  than  he  expect^,  I  am 
afraid  this  would  tend  to  break  up  the  trial  in  every  case  in  which 
the  prisoner  feels  he  is  getting  l|he  worbt  of  it,  and  in  that  way  might 
lead  to  considerable  abuse.  Oo^dering  the  many  avenues  of  escape 
we  leave  open  to  the  prisoner,  afnd  the  difficulty  of  securing  convic- 
tion, I  feel  a  little  doubt  about  so  radical  a  change.  Its  strength  lies  in 
theory,  and  in  the  fact  likewise  that  it  has  been  recommended  in  the 
English  draft  Bill.  j 

Mr,  CHAPLEAU.— I  must  say  that  my  experience  of  14  or  15 
vears  in  criminal  trials  leads  me  to  consider  this  clause  as  olnectiona- 
ble ;  as  it  would  lead  to  endless  difficulties  and  tend,  in  many  oases 
to  defeat  the  ends  of  justi<je.  The  prisoners,  and  especially  their 
liw^yers,  are  very  ingenious  in  finding  means  to  postpone  the  trial 
When  a  case  is  fixed  for  trial,  the  prisoner  has  had  all  the  lipportu- 
nities,  under  our  very  liberal  system  of  criminal  kw,  for  fciding 
out  what  the  case  really  is,  and  \^hat  witnesses  are  called  and  to  be 
called.  If  we  are  able  to  boast  of  the  administration  of  criminal 
justice  in  our  country,  it  is  because  trials  are  carried  on  not  only 
with  liberality,  but  with  firmness  and  celerity,  and  there  is  no  avenue 
open  to  the  undue  protraction  of  trials,    t 

Mr.  OUIMET.— This  section  provides  for  two  cases ;  the  first  one 
is  when  a  witnew  is  produced  by  the  Crown  who  has  not  been  heard  in 
the  preliminarv  investigation ;  the  second  clause  applies  to  the  case 
of  a  witness  who  has  been  examined  in  the  preliminary  investigation 
but  who  does  not  turn  up  or  is  not  called  by  the  Crown  at  the  trial! 
No  doubt,  in  respect  to  the  first  category,  injustice  might  occur  in 
very  extreme  cases,  but  still  we  have  a  right  to  suppose  that  the 
Crown  would  not  do  anything  of  that  kind  when  they  knew  the 
accused  to  bo  taken  by  surprise  in  producing  a  new  witness  of  whom 
tiie  accused  has  never  heard  before.  Aa  to  the  second  clause,  there  is 
certainly  no  reason  at  all  why  it  should  remain.  In  the  case  of  a  witness 
who  has  been  beard,  but  is  not  to  be  found,  the  law  provides  that  his 
deposition  may  be  read  in  Court ;  and,  as  the  accused  had  had  an 
opportanity  lo  the  prelimlnarjr  invest^ation  to  cnMhezamine  him, 
he  can  complain  of  no  injustice  in  not  having  a  second  chance  to 
eroes-examine  him.    As  to  the  first  class  of  cases,  I  would  frame  the 
section  so  as  to  make  it  appear  that  in  the  intention  of  the  Legisla- 
ture the  clause  would  only  apply  to  such  cases  as  when  the  Ju%e 
himself  would  see  that  a  glaring  injustice  would  result  from  the  fact 
that  a  witness  had  been  suddenly  called  up,  of  whom  the  accused 
knew  nothing.  "   : 

Mr.  MoLEOD.— A  case  might  arise  where  a  witness  is  produced 
by  the  prosecution  without  any  previous  notice,  and  the  defence  so 
taken  by  surprise  be  utterly  unable  at  ihe  moment,  to  meet  his 
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idence  or  to  prepare  «n  '     '  ^^1 

a^nswer  the  evidence  so  ^Ir  ^'^^  P^i«oC  ffi  ^S'"^'  ^^o  Judge 
to  him.  In  «j,ch  a  case  t" '°  *''"«  ^a^.  it  w^Jd  L^PP^'"  ""'^v  to 
should  discharge  th«T  "*  ^P*"  to  qu^stiri.^J^'y  injurious 
the  case.  As  to  fi5  "'"■'' *^''  ^mplv  Snnn  '^''^ther  tlio  JuS 
it.   The  Cromi  Vfh':r°"d  «'«'«e  l7o  C fc  ^"^'her  heanwf? 

means  at  his  i)mmS  i    ^®  'f  '°  *  tight  place  Lh*\*'  ^'*«  °ot  a 
giye  affl«iavit«;S  tL    r"!f^  ''^  ^hleSprX^  w^l'^'*'*  *^«  S^e^t 

Mr.  if  ASSOlf T  ^. .  , 

Ihe  Crown  must  eith«^  ^-  j  ^® '°  the  applfcatinn^p  1  •  ^  '^o  not 
before,  and  the  definn  P*^^"^  *  witnS  Si  7l  'P^'^'^'^'on- 
must  have  fX  to  "n  °"^  '^  t*fe«°  bTsurprii  "^^  P'^'l-'ce 
given  notice  and  whoS*^*"«««  a«to  wlZV^'J""  '^l  ^'^"^ 
either  of  the2^?wrc^"?™«  they-lad  placeronlheT^^^  ^"^ 

vantaire     In  n  ««       ^  ^  *be  accused  mav  h«  f  i         '"dictment.  In 

inv^ation  ^^Teld  C''^''^'  ^^ich  Y  ^'teS  fo?  ?K  ^  ^•^*'  ^^ 
trates.  Befoi^Thf  n  ^^*"^  *  Coroner  and  h«f«  1^®  ^(^nsed,  an 
in  the  coSS^  wLvr."*""  *  ^^'"an  was  cat^^  « '^^"oh  of  M^gJ^" 
matter.  Sis  i^™  '''^  "'"^^d  that  she  Siw  °1?''^«  ^'^iden^, 
meantime  tie  deS«r  ""^««"«d  Jore  theUal'l'^f  «bout  th^ 
tives  use,  they  lelSZ' "*!??  '"*«  ^^^  '^^•ndbv^ll^^-    ^"^  the 

the  indictment  S  T  /^^  »PP««rance  of  hTr  nam«  7^1  ^!^^  '"tk 
«nd  wrfthont  L       -T  ***  ^hat  she  was  t^  .1  °ame  on  the  back  of 
beenSnvicLi     r^««««  ^  doubt  wS^r  thY  T  ^^'^  "^^^ing 
tives  havlC  cat  T  ™*°^  «««h  caSes  ^J^I^  T'"^^  ha?e' 


of  action  is  t^  lhave^Jif^.^*^«  obtained,  and  Zof  ?if' '  *""  '«  *« 

^^^^^^'^^^-°>«^^th^e4sas^:gg^ 

56 


^ 


^*Sr 


882 


EXTEA  APPENDIX. 


p    published  in  the  press.     Thus  the  prisoner  comes  to  trial  entirely  in 
the  ^ark  as  to  the  network  of  evidence  which  has  been  woven  around 
him.  ^he  only  answer  would  be  to  suppose  that  all  this  evidence^ 
.  was  undoubted  ly  true.     From  my  experience  of  the  evidence  worked 

^  up  by  detectives,  I  am  not  prepared  to  say  that  all  of  it  is  undoubted- 
ly true,  and  I  hold  that  a  prisoner  should  have  an  opportunity  of 
rebutting  it.  It  is  impossible  to  be  prepared  to  rebut  it  until  the 
evidence  is  known,  and  when  such  cases  arise  it  is  only  justice  to  say 
that  a  man  on  trial  for  his  liberty  or  his  life  should  be  given  the 
opportunity  and  time  to  meet  it.  I  think  wg  can  safely  trust  that 
discretionary  power  in  the  hands  of  the  Judges  without  doing  vio- 
lence to  the  administration  of  justice. 

Mr.  LATJBIEE.— The  amendment  in  this  case  is  one  based*  more 
on  suppositions  than  on  real  facts.  The  hoh.  gentleman  who  has 
just  spoken  has  cited  one  fact  from  his  practice,  but  even  that  solitary 
case  is  not  veiy  conclusive.  The  hon.  gentleman  stated,  and  it  was 
the  only  argument  I  have  heard  in  favour  of  the  amendment,  that 
It  18  the  practice  in  civil  casts.  But  there  is  a  wide  difference  bet- 
ween civil  and  criminal  cases.  The  hon.  gentleman  must  be  aware 
from  his  experience  at  the  bar,  that  when  a  man  is  put  on  trial  it  is 
ordinarily  the  event  of  his  life.  He  has  prepared  for  it-during  days 
and  weeks,  and  when  the  trial  occurs  he  is  mlly  prepai«fi,  to  make 
his  defence.  If  he  is  not  fully  prepared,  the  invariable  tactics  pur- 
8ue4  are  to  appeal  to  the  court  for  a  further  postponement  of  the 
.trial.  When  at  length  the  trial  is  fixed  he  is  ready  to  meet  it  with 
all  .the  means  available.  The  argument  of  the  Minister,  of  Customs 
is  unanswerable,  that  if  this  amendment  is  adopted  it  must  inevitably 
lead  to  numerous  miscarriages  of  justice. 

Mr.  MASSON.— The  hon.  gentleman  has  truly  said  that  it  is 
usually  the  event  of  a  man's  life  to  be  put  on  trial.  But  he  cannot 
possibly  prepare  to  meet  evidence  of  which  he  has  had  no  notice 
and  evidence  entirely,  different  from  that  which  he  was  called  upon 
to  meet  before  the  investigating  niagistrate. 

Mr.  TISDALE.— I  confess  that,  looking  at  the  carefully  prepared 
clause,,  it  seems  .to  me  that  what  the  English  Comnussioners 
wish  to  provide  against,  is  not  so  much  the  taking  advantage  of  a 
prisoner  wlio  has  had  every  chance  to  be  prepared,  bat  against 
the  Crown  taking  advantage  of  an  ordinary  pnsoner.  The  pmoner 
must  satisfy  the  Court  that  the  Crown  have  been  guilty  of  un&imess, 
and  the  Court  must  judge  of  that  fairness.  The  prisoner  must  either 
show  that  the  Crown  had  neglected  to  call  a  witness  that,  under  all 
the  fair  circumstances  of  a  criminal  trial  under  British  practice  they 
should  have  called,  or  that  they  produced  a  witness  which  they 
should  not;  have  produced.  It  is  limited  to  these  two  things.  Those 
Hon.  Gentlemen  who  have  prosecuted  a  good  deal  must  not  forget, 
although  they  sometimes  do,  that  a  man  is  innocent  until  he  is 
proved  guilty,  and  that  he  should  have  the  fairest  po.-siUe  trial  in 
the  world.  I  have  seen  eminent.  American  lawyers  of  large  expe^ 
rienoe  in  criminal  cases,  who,  when  they  visited  the  Courts  in  Aii 
gland  and  saw  great  oriminid  trials  condooted  there,  ezpiressed  them- 
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««  the  trial  goesoiC^T^^t^'  «nd  he  dTdfen-'^'^    ^he  ^.a^ 

that  he  «  taken  by  su' ^se  JJ  *t'*'  «''  the  affidrvft  Jf  "• ''^  '  »«d 
In  civil  caaes  the  Tu/^  '  *he  Jud^e  has  n„i  i  **^hi8  attornev 
a  new  trial  if  you  do^' r^f«7  •  Yo?can  „?k>^a'  '^"^'^^  °"  thT 
new  trial  can  Kad  and  ttT  J"'"««'  hS  in  ?Jat  ;.-P?''?"««  ^or 
doee  not  believe  tht  afflSavi't'  ^""^  '^  ^^rown  onYhe  ^ur t ^  ^ 
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investigation,  are  oajLled.  That  is  the  reason  why  the  general  prac- 
tice has  l)een  to  put  pn  the  back  of  the  indictment  the  name  of  every 
witness  who  has  to  be  heard  during  the  trial.  If  "this  clause  is 
adopted  in  its  present  forkn,  there  willnot  be  one  case  in  a  dozen  in^ 
which  the  accused  will  not  be  in  a  position  to  produce  an  affidavit 
stating  that  he  was  taken  by  surprise,  because  he  did  not  know  in 
advance  what  would  be  said  by  every  witness  to  be  called  in  the 
case.  If  there  is  any  reason  for  this  clause,  it  is  only  in  the  first 
case  mentioned,  that  is,  when  a  new  witness  is  sprung  upon  the 
'  defence  without  notice  ;  but  the  placing  of  the  name  of  the  witness' 
on  the  back  of  the  indictment  is,  Ithink,  a  sufficient  notice  in  ever^ 
case.  If  a  glaring  injustice  were  to  result  from  that,  that  would  be 
one  of  those  extreme  cases  for  which  we  could  provide ;  b^t  the 
second  part  of  the  clause  is  entijply  useless,  and  would  just  lead  to 
endless  litigation  and  practical  miscarriage  of  justice  in  five  out  of 
six  cases.  „  / 

Mr.  MAS^OIN.— I  still  submit  that  the  possibility  pf  the  Crown 
being  prejudifced  at  the  trial  could  easily  be  provided  dgwnst  by  the" 
Crown  giving  24  or  48  hours'  noti^  of  the  evidence  they  intended 
to  produce.  They  do  not  nded  to  ^ve  it  in  detail,  but  such  as  is 
given  in  a  statement  of  particulars  in  a  civil  case.  Then  the  prisoner 
would  consider  before  the  trial  began  whethel*  he  would  make  his 
application  thdn  or  whether  he  would  wait  :  and  if  he  did  6ot  make 
it  before  the  trial,  having  had  such  notice,  the  judge  would  refuse 
his  application  ij^  made  after  the  trial  be^n. 

Mr.  OUIMBT.— In  trials  of  professional  thieves,  for  instance  you 
would  neyer  get  a  conviction  if  the  accused  had  in  advance  the 
name  of  every  witness,  and  the  substance  of  what  he  was  ffoini?  to 
say.  *      ° 

Ab".  LAURIER— We  have  |)6en  in  the  habit  so  far  of  following? 
British  legislation  in  criminal  matters ;  but  in  this  case  we  would 
be  anticipating  British  legislation.  It  is  true,  we  have  the  report  of 
the  British  Law  Commissioners,  which  is  a  very  high  authority 
but  it  is  not  law,  and  it  is  the  experience  of  every  one,  except  per- 
haps, my  hon.  friend-  from  Grey,  (Mr.  Masson),  that  no  substantial 
injustice  has  occurred.  It  seems  to  me  that  is  a  good  argument 
why  we  should  wait  until  the  practice  is  changed  in  England  before 
we  change  it  in  Canada. 

Mr.  MILLS  (Bothwell).— :i  suppose  this  provisioft  has  been 
suggested  by  some  of  those  cas^  in  England  in  which  innocent 
persons  werje  convicted  upon  the  evidence  of  persons  who  formed 
conspiracies  against  them,  and  were  subjected  to  very  serious  punish- 
ment,—! think  in  one  case  to  transportation  for  life ;  and  in  another 
case  a  person  suflbred  imprisonment  for  20  years  before  he  obtained 
evidence  to  prove  his  innocence,  and  ParUament  had  to  compensate 
him  for  the  loss  he  sustained.  It  seems  to  me  that  the  only  effect  of 
this  provision  would  be  to  compel  the  prosecuting  counsel  to  inform 
the  defendant  in  a  larger  degree  than  at  the  present  time  what  he 
intends  to  establish,  in  order  to  avoid  the  very  thing  that  this  clause 
if  carried,  authorizes  the  postponement  of  the  trial.    If  thtft  #ere 
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the  effect,  the  trial  on  tK       J  ^^^ 
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which  coT.tri&o  "^^^  re"?  i^-    Thel^Te  fwo'^cu-.^^"  ^^""^ 
the  trial,  and  the  qUtiiTn        "^'"^  of  the  priUr  ^"^«"»«tance8 
these  two  classes  ofT         anting  as  to  his  S  f  ^^^  «"rpri8e  at 

I>epartme„?r«/deSL?P''^^«  '«  th«  Seta  v^'oT^i^nr  ^^ 
provision  is  hTgelyZl^ulT'^^r>  ««d  I  su^o!!  t?l  ^I-^«  ^ome 
Government  thfs  dutv^nH  """^  *^«  ExecuSfDena..  ''•'**'*  «^  <''»'« 
more  properly  belong.'  "'''  ^^^  '*  -  the  cou^te^X^-X;!,/ '^•? 

Committee  ™se  and  .ported  prog.,. 

K  ^^'^"A^,  27th  June  1892 
<.^«  rAe  Committee.) 

On  section  687,  sab-section  2.- 

Sir  JOHN  THOMPSON     Tf,  '^"        " 

mittee  recommended  it  w«I"TI  ?®  ground  on  which  fh«  i^-  . 
to  the  discretion  nfihl'^^'  *'^'**  '*  was,  after  all  lio  •      J?"**  com- 
not.    IfHri^'eaiS^tfth^'  ''  *«  ^hetheT  SwouTC^' "^^^^^ 
the  prisoner^i^tTfendi    '7''°r  M'*  »«*  been  c^  e^a^^'  '}  '^'• 
refuse  to  adrtit  it.  *'"'^'  '^"'^  «« ^^'th.  the  Judge  wrid^SSl?/ 

has  ten  c^e^mLS^buZo.^r.™^^^^^  *«  the  Jud^e  if  th« 
ciple.  we  i.hoiii<4  „^*     ,.'>  out  not  otherwisn     a^  »  """go,  ii  there 

Sir  JOHN  THOMPsnAT     t     .. 
is  highly  doubtful.         ^"^  ^'"  "^t  press  the  clause.    I  think  it 
Dropped. 

On  section  727. 

Mr.  MULOCK TK 

that  interference  With  th«  t*  °***  '"^t  the  whole  case     Tf     i    • 
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If  there  hwi  been  an  improper  interference  with  the  Juiy,  it  oueht 
to  be  open  tx)  the  prisoner  to  show  that,  even  after  vdrdict. 

Sir  JOHN  THOMPSON.-That  is  so  now.  We  endeavour  to  make 
some  provision  later  on  for  a  new  trial  in  criminal  cases.  We  will  let 
that  stand.  I  ask  the  attention-ef  the  CoAmittee  to  the  next  seoUon  > 
which  provides  that  ten  men  may  find  a  verdict  after  four  hours.     '  ' 

^     Mr.  MILLS  (Bothwell).— I  do  i^t  ilike   the  departure  from  a 
unanimous  verdict.     ■/  \  v     *  "»  » 

Sir  JOHN  THOMPSQN.-We  will  iJt  it  stand  for  to^ay,  but  the 
fcommnClee  were  unanimourf  about  it.  v 

^On  seption  74V.  ^ 

o  *     Mr.  MASSON— I  ask  that  the  grounds  for  a  new  trial  be  extend- 

ive^.  At  present  there  can  be  no  such  motion  except  in  case  where 

J^  w    ?*'*  u  again8<^fe  weight  of  evidence.     I  think  this  richt 

^^v<»lhould  also  be  given  in  fease  of  surprise.    It  is  rarely  that  a  peilon 

^  to  convicted  against  the  weigi^  of  evidence,  but  there  is  dangeV  that 

-   |je  may  be  convicted  for  lack  of  evidence  from  being  taken  bv 

surprise.  -      i  e  "   "j- 

Sir  JOHN  THOMPSON.-That  would  "fee  extending  the  ground 
over  a  very  wide  at^eaj  *        ^ 

On  section  Y48.    ^^ 

Mr.  MASSON.— This  section  shifte  Ihe  responsibility  from  the 
Court  of  Appeal  to  the  Minister  of  Justice.  The  application  will 
of  d^Wi^  T       ^       Minister,  and  he  will  take  the  responsibiUty 

.  Mr.  MILLS  fBoth well). -The  party  will  have  to  create  a  doubt 
in  the  mind  of  the  Minister  of  Justice  as  to  whether  the  accused  wik 
properly  convicted  or  not. 

Mr.  MULOCK,— Ifthe  Minister  had  no  such  discretion  the  pri- 
soner would  either  be  discharged,  when  perhaps  he  should  not  be 
discharged  or  unjustly  kept  "in  prison.  In  cases  where  there  is  a 
srfbetantiAl  doubt,  the  Minister  of  Justice  wiU  have  the  matter  cleared 
up  and  the  doubt  removed. 

Mr.  MILLS  (Bothwell).-iThe  question  is  as  to  which  is  the  best 
place  to  appeal,  to  the  Minister  of  Justice  or  to  the  Court.  \ 

Mr  LISTER— This  gives  more  power  to  the  Minister  of  Justice 
•  than  to  the  Court.    If  the  Court  should  refuse  to  grant  a  tfew  trial 
on  the  ground  thattheverdictwascontraiytothe  weight  of  evidence' 
then  application  could  be  made  to  the  Minister  of  Juatioe,  and  if 
there  was  any  doubt  he  would  direct  a  new  trial. 

Sir  JOHN  TfiOMPSON.-If  the  Minister  of  Justice  saw  that  the 
case  wa*  cognizable  by  the  Court  of  Appeal,  he  woulcTdecUne  to 
exercise  his  power ;  but  after  the  decision  something  may  arise  to 
throw  doubts  upon  the  conviction. 
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V      '   Mr.  mCKBT— Thfl  nni„    u-     . 

weapplythetemJ'[f  thyM?S'''°/r*<'*'»^«ection  is  that 
(  .      on  a  review  of  the  ev  dene« ^i     '*'''  "^^  ^""^^^  entertains  a  do.,hL 

,        doubt  pTOlQced  ^  MmMuirth^,  r"""^-  °°'«  «  I ta  "u  ti^ 
I  do  not  think  It  .houuCiTlf '''*°r ''"")«'  to  hei^J^" 
•rWanoe  giv™  .t  the  tri.r^^  """  """«! "»  W  i  ftriew  of  ,ho 

questiOB  18  whether  ^e  ohir^hl^^  ^  ^^?  ^'^^ter  of  Justice  tZ 

^b^'^W  r^^  by  this  aection 

pre«,nt  he  ha«  either  to  graH^Zv^oilf^''''*^:  "^  J"««««-  At 
of  the  pnaoner,  or  a  ref>Sairi»^n^onr.  ^^°^*°<^' «  discharge 
couma.  This  section  give'hii?„otJi-^.*?'^f  "^"V^^  ^^^'^^  thrS 
the  <»8e  to  a  new  trial:  if  the  8dd1.wL„'^  ^P'^'H^^'  ^^^t  of  referring 
new  facts  his  be^p  dis^^over^  P^-^'^*'^** '«  '""^^  «°  ^he  groundThaf 

ca^heSju;;;cfhrnt&^  the  Minister  of  Jv^tice,  in  ' 
that  a  new  trial  shall  take  dS  T  '  ^^  '"  *  position  to  di^^ 
the  courtVas  wrong  'it  woE;ite  '"^K'^f^"  *^**  the\erdicTof 
tnal,  at  which  the^abcus^  wtr^an'o'^'*!'' ^^'^ ''*^«"»°«lher 
forward  eviilence  that  would  satis  v  tf I  •  ?  "PPOftPnity  of  hrioginff 
not  guUty  or  that  there  Z  a  Sous  do^^^^^^^  1*^  '^^'^^  ^"^ 
clemency  should  bo  exercised  *^^"^'  *^ V''*^*^«  ^?«<''y'ive 

being  taken,  while  the  CWS;i.-"*"''^'^*°«  ««««oAalh»n         * 
a««K.lt,  and  he  was  tried  on  The  M^^'  T  *  ^^"^^^'ofiMtceZ 
There,  was  a  great  deal  of  ffeehW  S  i^'"?.  '^*^  "J^^,  ^^"nd  goilty. 
but  when  the  facts  Cam«  K JL^  f  1  excitement ,  about  the  casf  •      "    ' 
that  there  waB::l'S:^ritSc^a.'^.SJ7h**'- ''  «««'  ^^^        ' 
d-harged.    The  provision  ^tZ':!^^^]:^'^:^^^,^  ^  \  „ 

■'■- -■ -- ;    ■ '     .  -T—r^ — ; — t™- — h— 
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t 


fT,nlli5^  "**  *PP^  **'.*^  «'«»«°cy  of  the  MiniBter,  but  an  oppor: 
tunity  for  a  second  trial  after  the  &ota  became  kno^  ^^^ 

ha??bL?lL^?2l!S.?T-;:^'  ""T  »»~*.«^«' '-  ^''*«»»  >'  woum 

nave  oeen  very  desirable  to  have  the  machinery  for  a  new  trial 

'oh:zzTri^:'^ri^'''^.?'^'^' ''''''''''  ^^'^  ^^^tTrociot 

Hn^K^  •     '  '  Pr'^ner  really  committed  the  crime.    I  had  no 

doubt  m  my  own  mind  that  he  had,  but  the  conclus  ve  dSSm  of 

'  ^^ii*;"''^:^'.!"*' Wuced  after  the  evidence  for  the  defend  hffbeen 
&„.  K  ""^  "k  «^'^«"«^°  "buttal.    It  was  evidence  aa^  soSe 

s  clothing  having  been  found  in  a  box  in  the  jury  room  I  8h3d 
have  liW  very  much  to  have  tried  him  again  in  o^e^^see  whether 
JlTaferth'TsriSSr?-  Nereis  the  ^poSfwhicii  the  CoZ^:S:^l 

ilm«^„°J!!^''  ""L™  ''"?''""  question  arises  in  relation  te  cases  which  occur  from 

TlZ  thi  ft  fTT"  ""Py'^ted  »°  «Pf>ly  to  tlfe  Court  of  Appeal  fSr  a  new  tr^l 
Upon  the  fullest  consideratioh  of  the  subject  we  dn  nnt  thini;  ti.oi        u 

in  LI  "^  ^"".t  "°  V^'erials  for  a  satisfartory  decision.  It  js  impoMible  to  form 

n„  ii«  In.,  T7*'"''?  '!:?  *"^*""'=«<1  'n  applications  for  new  trials  in  cv  I  cases 

wh.A^.?n^"  °"  ^''^  «'^V."'*  "f  «"'=''  lapse  of  time  or  mismanagement    ctseT in 

•  Experience  has  shown  that  the  Secretary  of  Slate  is  a  bettep  iiirt.,A  nf.h„ 

ftimtv'fn"/ •""'"••'"■'="'"«""'''««  """» "^  Court^of  JuttTce  can  be   ^"  has  evS 

leSSriavanarnV^th'''  ''?T*'  circumstances;  he  can.  ?nd  doe  ,  7f 

«f  ?k!??^'   «  '  ""nse'f  of  the  assistance  of  the  Judge  who  tried  the  msa  nnH 

S[n«.V?„Y™ '"•    ?^'''  P°.''^'°"  *"*<='•  ''e  occupies  is  a  Zarantee  of  hu'cnSj 


'•  W  f  *  , ' 


''WW'*yrit  Wi 


the  cases  Which  come  before  hifn  . 

offence  on  the  grounLh»M"«."';"'«  '"^"ns'^tlcWl^  '"•  *='""'"»"-'  « 

ftctory.  The  re^k  nffh  ''"  ''''^  "°'  commit  it  suchT^  "«  "  '"«"  f<"-  an 
not  that  the  co"vTcii9  ci'rTv''"''"'"''  »''"'«  S«c  ^tary  o?8t«r''  "'"^L^"  ""«""»■ 
'is  doubtful  :  that  maue^  I^  '"nocent.  but  that  theVmni  .  T^  ^«  '"  "how. 
considpred  ;  or  that  too  Iktu"^  '"-'"""'  <""  -C'^ount  JS"n^  l!["'^'  eonviclion 
debating  olVhich  was  nn  VmP'"'"»"'=«  *««  attached  tn^  v  «'"  f"  '"'^«  ''cen 
enquiry  may  show  That  ^h«  n?"™"y  «PI"^hend'd  at  Z  iZ  °'  .'^^  <=««*•  "^e 

Sir  JOHN  THOMPSOTSr 

5  «i^  1^  •'"*^«®  o'^  the  County  of  Ynr^'  TJ'^^  brought  before 
of  Mople  in  court  who  wew  read v  f ri  ^'  ""^  ^''^^  *«™  a  numbed 
the  Town  of  Wingham  atThe  ??,^e  hf^^'  ^^at  the  prisoner  w?8i.' 
the  offence  in  the  State  of  Texas  hnffhTi"''*  to  have  commK 
to  do  was  to  be  satisfied  that  Jher^  J     ''"•^S*  ^eld  that  all  hThS 

ffcf^    '*°**"P**"  that  the  order  for  ^^^^^■'"   " 

who  was  acting  for  thelt^uttd  she 

X  leit  satisfied  that  there  was  a'faiKr^'^^'SI^'r^"""^®  "tithis,  and 
evidence  of  a  foreigner  a  man  LSt  ,  ^^«»^  and  that  upon  the 
had  been  extraditS  and  tX^^'^  a  fo^IlT  ""'"'^ '"  ^'«  P«««^^io^^ 
-jesses  were  here.    I  thin.  ^:^<^Z'Z^{jl^ ^{^ 

Sir  JOHN  THOMPSOlsr     t„        .    „ 
ment  would  be  set  asiSe  ?rti"e  Zl'J  JJVr'^^^^  '^'  ««tnmit. 
properly  taken.  According  to  thoviw„H     ?*!.*  >^^  ®^'^«nce  wasnot 
F^)vince,  the  Justice  in  a  proceSL     1^^ 
Wnd  (0  hear  the  evidence  ?or ?he  i"! os'J^"  '°''*''*^'«  '^'^^^   ^^ 

authorizing^heMagtSetTiL^fh^^^  '>  «"«^re«8  st£te 

we  have  no  such  provision  •  ^^  *'^^''"^«  ^^ the  pirty  acciSd 

',  JJ^^THOMPSON.-There  were  decisions  long  before  t^ 
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8,  Who  identified  the 
'"18  made,  although 
Uhat  the  accused 
"Endeavoured  to 
Ibey  could  not 
Ur"'~/®^"^'"'?ham, 
W  injustice  oC  this,  and 
pe»  and  that  upon  the 
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EXTBA  APPia(fDIX. 


Mr.  MILLS  (Bothw«ll).-Therei4  now  an  express  statate. 
Committee  rose  and  reported  progiWi. 


''  ',  TuKSDAT  28  June  1892. 

{In  the  Committee.) 

thfl/t^^i!  I?^^^^9?-I  propose  to  amend  section  2  so  that 
,w.t5    ahaU  not  come  mto  force  untU  the  first  day  of  July  1893 

crirJSaHaw  n^'^/''^***^.*f  **»  «*»*«  *»»«  «^«t  »<>  which  the 
by  rSenS  IfTt  f  ?PP'>^»W«'  »?d  it  can  only  state  it  correctiy 
i«l  „  *^  •'^  "*  .^  statutes  of  the  United  Kincdom  which  extanH 

^S?  tf«?«t'^^*'?  •'  "«*"»««^««it stands, fnd,Ithi,S,cStty 
states  the  law,  yet  I  propose  to  drop  it  in  order  to  avoid  amb^S^ 

On  section  6. 

auSjJrP^f^  THOMPSON.-We  had  some  discussion   about  the 
airogemer,  and  leave  the  matter  as  it  is  by  common  law. 
On  section  63, 

o£  fh^a?we'^-^rS^r?"^-««*'««°  2  of  that  stood  oyer  in 
oraer  that  we  might  redraft  it  to  make  provision  for  the  hn-h^nH 
not^being  accessory  to  the  fact,  by  the  merSTa^^atX  shefCSTiJ 

sh^^L'^mti^^i^t^'^U'  tTif'  !""k  '^^  *  ^y »«  «"«  »««<=« 

assisting  the  other  rfttfem  and  n«  ml^  k^^'^^  "^  receiving,  comforting  or 
party  ^Ihe  oZnce  shanTeoo™«°l^^^^        ^"'"S"  \^°««  huabiad  has  bein  a 

on^fnr"!?^  THOMPSOIf.-There  are  varioos  provisions  as  we  iro 
on  for  the  punishment  by  heavy  penalties,  of  any^one  wh^iSLrtlres 

waflrtrtTaV^fH^i^W^"'  ^^  dutrand'ie'b^S 
was  maae  tflat  that  would  include  even  a  measeneer     I  nronose  tn 

rtnke  out  the  two  last  lines,  of  paragraph  (w)  ff  Article Tth,^ 
finishing  the  clause  with  the  word  "  Canada."  (1) 


finishing  the  clause  with  the  word 
On  section  15. 

Sir  JOHN  THOMPSON.-I  think  that  is  aU  right.  There  was 
some  qnestioiv  as  tQ  wholher  holding  out  inducement*  to  a  mnZ? 
to  turn  out  on  parade  would  be  inducing  him  to  desert  We  hil 
ascertained  that  is  not  the  case.  «^  "i™  «>  aeeert.     We  have 

(1)  See  Article  3  (w),  p.  5,  ante.  ~ — 
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j   On  section  lio.,, 

J  Sir  JOHN  THOltfPSON— TK      • 

^  propose  to  alter  that  by  makig  it  reJtt^  '^'^''  ambiguously. 

On  section  111.  •        ^"wu. 

Sir  JOHN  THOMPSOV     t 

Hjf-"  in  the  first  line  the;;;U'^Ki?or^^  after  the  woxtl 
I  want  penitentiaiy  officers  to  be  «.S?'  ^J^'^''  ^"^  ^^ace  Officer  " 
<|iBcharge  of  their  duty.  ^^  authorized  to  cany  arms  in  the 

On  section  122.  (l) 

Sir  JOHN  THOMPSON -This  is  fh«.  u 
iflcuflfflon  as  to  sedition.  I  think  th^o  T  ***<*"'  ^hich  we  had  a 
ill  views  about  that  I  pronose  S  f T'"'^'"*"*  ^  Propose  wiU^t 
.«tection  down  to  line'  22^  inSin^  £  -  ^^'  *"  theCrrofTe 
ctei^2  ofsub-section(rf);  sS  thftwe  7.^"^'^  ■' ^^^ided  that  "in 
«ed,  loufl  ntention.  bat\S  .'  sTmplf  J  oS  ti  „'°*''l  "^  ^^^''-i^on  of 
Sh '**'"'•  fS?°«  the  definitio7if  ^i«oS^,^*y^^«t  ^^^all  not  be 

8^t,onw.llbeginwith:"Noone8haK''on^K?'"™°''  '*^-    The 

-       o         X.  •        ^°  the  twenty-second  Une 

On  section  265.         •  "• 

^^i^ed^^S^f'^^^^^^^r^^'i^'^^  K""^  ^^^-  F^athei^ton)  has 
ojbinion  that  this  secSn  makes  Jhe  . ,  ?*''*"°  ^"  ^^^^  S^^^  Ts 
4  indictable  oifence.  on^tlt  cCvTctrn''V1,*r*7l""*3'«^ 
and  imprisonment.  ^  conviction,  liable  to  both  a  fine 

Sir  JOHN  THOMPSON     \xru^ 
Rnon  ig  subject  to  two  ki^^of  nnnil'"^.'*^*'  ^'''^t  a  convicted 
inilicted,  in  the  discretion  of  the  Coffi    ^T"  '  ^'^^^^  ^""^  °»ay  be 
that  a  man  shaU  be  liable  to  |^  j^Tw^^''"  •"5^*^' ^^1>«°  w«  say 
does  not  follow  that  he  is  to  suffer  both  "^  »>«  ^hiPped,  it    ' 


On  secUons  191,  192  and  193. 


•  J 


moJ»  and  ■'<»  to  •00011101.™.  L™.™'^""^    f J'  *"*"«  tbo 
owier  i.  B.bl.  to  b.  indiotod  "^  ^  ""  "*  o'Ming,  .nd  tie 

•    ^ ,  — ^^ — _^..„ --..Y^^. 
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TthiiTiK™"'''^  "*^^"«  *•>«  individual  liable  to  imprisonment 

ly^c^^iSiATj^-  ^'^  "^^'^^^^om  be  left  toLrS 

wouw'^n^fS  «^ffl^^^.^^?-The  ""^'^  enforcement  of  the  by-law 

arfl  H^nJ^^»k°  °  *^,**  '^  dangerous  to  the  public  safetv.  We 
wo  J^  "^  **.'*''°^  "«''«  t*"*"  affirming  that  principle  But  after  the 
word    imprisonment "  we  should  add  the  words/' or  a  fiua" 

de^t'wuJ^bv^th?°*^'^'"?i-^"S.*«*>  *h»  q«e««o°  ce«8ed  to  be 
latioL  Tf  ;L  cnnunal  law  and  became  a  mirt  of  the  police  regu. 
iauons.  It  8  a  question  whether  we  should  (fcil  ^ith  it  or  whetW 
we  leave  ,t  to  be  dealt  with  by  the  Local  Legislature      ' 

befn'  ii^S!'  ™?F^^^.-.The  only  change  in  recent  times  has 
been  in  the  procedure;  although  they  ai«  offences  affainat  tJi« 
cTnTr^'oS  r  r'«^"«  -  thS  of  a  ciiUase     rshS^retS:  . 

On  section  205.  » 


indictable  offenee  and  liable  on  sLmary  c^Son  t!  two  y^a^ 

^g'^ruTsS?"'X*'"r'?'''^«S.^^^^  lalso'moveMTfJli:?- 
wSaltv  Tttm  whn  iT^  °"*  "^  ^^'^^y  °^  ""^  «ffe°««  «nd  liable  to  a 
nalr^Jd."  ^"^  "^  "^'^^  ^'•y  ^^^^'^  ^*>*  ««1^*  or  other 

On  section  504. 

..SL'I^^  THOMPSON.-This  is  the  section  which  was  dis 
cussed  by  the  hon.  member  for  Queen's  when  he  sooke  of  th^  ™nw" 
gagor  removing  a  house  from  the  property  ^  *  ™*'^*' 

i)oJL'\^'f'^t'^«:;;„^°Pr^***^".'°°'?«"«o''  bei«g  in  possession,  pro- 
KiL  o1?K^°*®  clianges  in  the  premises  with^utasking  the 
SScfaS:."^'^^^"'  '^  '^  '"^-«"*'^  *^«-'  hemight^ca^: 

pre^u'dife^of  t^LT^^g^^"**^^  ^**  *^«  «^*°^  »-*  ^  *«  *»>« 
th^«;«m^£?^?  ~^!PP**^  *^*  mortgagor  makes  some  changes  in 

Mr.  MULOCK.-He  has  the  prote6tion  of  the  Jury. 

Mr.  McLBQD.— He  should  not  be  liable  to  prosecution. 

Mr.  MILLS  ( Both w.?ll).— There   are  oases  of  this   sort      THa 

ZS^arwhe^^trrif"  ""'"«  '\'  mort^*;  tetrdeS 
lake  the  case  where  the  mortgagor  is  the  owner^SNiTacUoining 
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l^a^r;^! e^rr'bS^  ^^  ^'^^  P-P««y  for  which  be  hi 

*nd  It  ,s  ncessary  to  p„,tect  againslsich Tj    '  ^«««  ^^  *^«'  «ort 

Mr.  MoliEOD.—The  r««^ 
right  to  take  posaessi^  1^?^^^  'a  **""  ^^^'^^  ««'»«r  and  has  the 
gor  ,8  left  in  possessiS  anShe  'L  ol;';^^**'''."^^^^'  tJ>«  '"o^^a 
wh.h  the  .or^«,ee  do.  not^t^^^rf^X^^-Cr  J^ 

Mr.  MULOCK     «5 

Mr.  MoLEOD— ThfiHiffl^  u    • 
Take  U,e  ease  of  .  mSSrw^Jj?  h*?"  "'«"'"»  ""y  «"-  or  not 

-jeoul.^^rL-1'drJ.t  rilifiiSS 

**^®  pos^ssion  of  the  prouertv 
Mr.  MILLS  (Bothwein  -T  Ko      •  P^-operty. 

They  mu,.  be  to  fh,  p™j.di»  oftK  ZS|i^°"'l"«  »'  P™1»^ 
vJSi,?^'^"-'"""  P^J-i-  « tb.t  it  nuke,  tt,  p„^,,^  ,^ 

Sir  JOHN  TJB[OMPSr)T\r     rx 
allowed  to  stand  in  order  tha7we"ffl.^f  *^^'«  «^'«  ««««ona  were 
^-ons.    Iprop^CU;\r;atria%re^e£ 

Sections  agreed  to. 

Sir  JOHN  THOMPSON  —FVi,.  * k 
«a  poeaible  for  the  HeparTte  triaTof  chifiZT  ^^P'^^ding  asnearly 

shall,  eo  Sr«  it  iKeT°'eS?^"^  r^«^  *''«  «g«of  16year« 
without  Publidt^aKpaS'td^lST'^'^'^'l!  ^"^'K 
accused  ner^ne.-'and  at  suitoblftfml  ffl^^'*?  "^*'  "^  °«»«r 
pointed  for  that  purpose."  (1)  ***  •**  designated  and  ap- 

(l)8aeArticle5i>fl.atp.5l7,aiW«.   ■       "  "~^ ., 
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On  section  558. 

Sir  JOHN  THOMPSOIf.-I  propose  that  this  section  be  left  as 
ft  was  onginally  printed.  The  joint  committee  altered  it  bat  I  tWnk 
they  made  ,t  a  bttlo  out  of  shape  as  regards  the  tectinical  kngua^ 


X 


K< 


iH 


On  section  765. 

Mr   OIJIMET.— I  suafgest  that  the  option  allowed  to  the  accuaarf 
of  takingjt  SBe^y  trial  lefore  a  Judge  inStead  of  waUing  to  go  l£ 

?n  Z'S  f  u*"r^  him  even^'during  the  sittingVtf  e  dSurt 
In  the  City  of  Montreal  we  have  four  t^rms  every  year  •  a  tenn 

mSl'T.n^u*''*'^*  "^«°%  »°d  sometimes  itLKekriy  ?^ 

hTvin^^a^ll  K.  °^^*T^  *  ^P^y  triaJ.  which  also  amounts  to 
be  kK  ihf  „r  °^  *  i"'^^^  '"^•^  °^  •^^*""«  a  J«»y,  should  ncit 
aSv  L^  wh^r""^-    ^  Pf^P^*^^^  *a»  have  the  power  to  elect  at 

to  ?i'^«If  ^^^^  (Bothwell).-I  tl^nk  there  will  be  a  great  objection 
wi.  fiT^u**  t  T.*^"  of  leaving  it  optional  to  the  prisoner  to  Se 
whether  he  shafl  be  tried  before  a  Ju^.    The  only  "reWn  of  the  Act 

f^^  V!.^  I  i***®  ?^P«n8e.  of  maintaining  a  prisoner  for  a  W 
term  in  gaol,  or  keeping  an  innocent  parti  who  may  have  C 
accused,  for  a  long  period  before  his  trial  Wan;  an/soTheS" 
was  allowed  to  take  place  before  a  Judge. 

Bill  reported,  and  read  the  third  time,  and  passed. 
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*^ 


[■R.S.C.,  chap.  142.] 

P«w>n  being  or  suspected  offinl  in  P      ?^*^^«  •criminal  "  mean  a' 
victed  of  an  «tnidCnrime  col  °J?f  h^'''  ^^''^  ^  ««"««d  Toon 
any  foreign  state ;  *"*  committed  within  the  jurisdictionf 

fX«i,«tate  «hall  W^mldt  r^"tM^^h'« -"'r^^S^o^- 
to  bepartof  the  state;  "^  ^*'*"  t*>e  jurisdiction  of  and 

(/.)  The  expression  "waironf"  ,«  ♦!.  „  V^ 

eludes  any  jXial  documiTTuihoS.^^  $r  °^*  ^°'«^°  «*»»,  in^ 
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3. 


AppueMtionorAet.— In   the  case  of  any   foroiflri  BfAt«  «r.wi,' 

2.  Any  order  df  Her  Majesty  in  Council  inferred  t/>  in  tUia  i^^'\ 
and  any  Order  of  the  Gove^nor^in  Coun^  VdeS^i  Actlnd  ^ 
e/.S?tJ'^rr ™"«^"«°*  °°*  already  puLheSi^  Te  cL^ 

S°VJ  ^"^'''  *"**  "^  *^«  terms'thereof,  ^ndTti^-ZhS^nZ 
this  Act,  pursuant  and  sabject  theret<t   and  the  Couft  or  T^,h1 

order,  and  the  vahdity  of  the  order  and  the  application  of  this  ApV 
pursuant  and  subject  thereto,  shaU  not  bequestC  i7.,c  26,t  5.' 


\ 


..^ 


/ 


'*■'  «*. 


EXTRADITION   KRo.M   CAN4D. 
Shall,  for  the  purposes  of  tK-     .  "  '  ^97 


i88ue  ofTh     ^^®  ^''»"  forthwith  send  „ 

7.  Execntton  or  wa.r...       A 

Peace  Iifvin7^^^^^  endo^  T.T  *.•  '^  ^^  ^^^1 

c.  25.  8.  10.  ^  •'""^^'^t'o*^  in  the  place  wherH'is  Leol?ii'''°^  '^« 

'1 18  executed.    40  V 

surrendered  in  thfl  mor..  '**  1^  apprehend«H  ^^      •  "'"  ^'^te 

criminal TScS2  *  "^"a'""'  "k«l.«r  ttaf''*"  '''°  "f  ">i^ 

.'.«%«icT^XfZSryrf^^'>ps.iS2 

before  a^^Jr^h^'l'*,*'^  •»«««re.-The  fugitive  shall  h«  1.         \ 
the  ca«e,  in  tfe'sTme  Sner  ?  *"  [^^  l^^«^^«-«»«  of  ti^^^^nghtX 

offence  committed  in  Canada      ^^"'''  ^'^^''g^d  with  an  indiSje 

Wtl*''"*  *^«  SeTwhich  ti^r *r^^^  ""^  «^><J«nce  tendered 
■  P^^cl  Ch.n.4:" V°vP^^„"^  ?;  -"■i^  "i-  i£r"r^ge"S 


ft 


i    ^ 


67 


^«'^fid^ 


*^ 


^"-*'*^.  "''i "  •  ''''"'^'9s'''^i->#f«P"->'  yj-i  1^I'^'?.?*'SW^ 
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ACT. 


«# 


on 


lO.  Evidence.— Depositions  Of^statemeiits  taken  in  a  foreign  state 
oath  or  on  affirmation,  where7afBrmatibn  is  allowed  by  the  law  of 
the  state,  and  copies  of  such  deJiOeitions  ir  statements,  and  foreign 
certificatesof,  or  judicial  documents  stating  the  fact  of  conviction, 
mav.  It  duly  authenticated  l^  received  ib  evidence  in  procdedings 
under  this  Act :  '  ^       \      ° 

_    2.  Such  papers  shall  be<deetoed  duly  autlienticated  if  authenticated 

m  manner  provided,  for  the  tiiiie  being,  1^  law,  or  if  authenticated- 
,88  follows : —  •      / 


(a.)  If  the  warrant  purports  to  be  signe^t-fegrpor  the  certificate 
purports  to  be  certified  by,  or  the  depositionsor statements,  or  the 
copies  thereof,  purport  to  be  certified  to  fee  the  originals  oij  true 
.    copies,  by  a  Uudge,  Magistrate  or  officer  of  the  foreign  state  : 

(6  )  And  if  the  papers  are  authenticated  by  the  oath  or  afflrma- 

faonofsomewitnessj.orby  being  sealed  with  the  official  seal  of  the 

Jllinister  of  Justice,  or  some  other  minister  of  the  foreign  state  or  of 

-  a  colony  dependeocy  or  constituent  part  of  the  foreign  state:  df  which 

seal  the  Judge  shall  take  judicial  notice  without  proof.  40  V.,  c.  25,  s.  9. 

11***1  ^vMe«ee  Meeesaaty  r»r  eoMmlttal.— If,  in  the  case  of  a  fugitive 
aUeged  to  have  been  convicted  of  an  extradition  crime  such  evidence 
18  produced  as  would,  according  to  the  law  of  Canada,  subject  to  the 
provisions  of  this  Act,  pitove  that  he  was  so  convicted,— and  if  in  the 
case  of  a  fugitive  accused  of  an  extradition  crime  such  evidence  is 
produced  as  would,  according  to  the  law  of  Canada,  subject  to  the 
prowjons  of  this  Act,  justify  his  committal  for  trial,  if  the  crime 
fiad  be^Hi^mitted  in  Canada,  the  Judge  shall  issae  his  warrant  for 
the  commiffel  of  the  fugitive  to  the  nearest  convenient  prison,  there 
to  remam  until  surrendered  to  the  foreign  state  or  discharged  jiscord- 
ing  to  law ;  but  ottfcrwise  the  Judge  shall  order  him  to  be  dischaiced  • 
40  v.,  c.  25,  s.  13.  .   o      > 

13.  i'i;«ee«>«iiig««B^iMiittoi.— If  the  Judge  commits  a  fugitive 
to  prison  he  8hall,.on  such  committal, —  « 

(a)  Inform  him  that  he  will  not  he  surrendered  until  after  the 
expiration  of  fifteen  days,  and  that  he  has  a  right  to  apply  for  a  writ 
of  naoem  corpus  ;  and —  ^     ^      rr  j 

(ft.).  Transmit  to  the  Minister  of  Justice  a   certificate   of  the 
oommittal,'with  a  copy  of  all  the  evidence  taken  before  him  not 
alr^y  so  transmitted,  and  such  report  on  the  case  as  he  think^  fit 
.  4v  v.,  c.  25,  8.  14.  ,  .. 

fi..*S*^  f«,!;i!^?.r!!r*"!>***?:*""T'^r  "^•"^■^••-A  requisition 
for  thd  suwender  of  a  fugitive  cnminal  of  a  foreign  state  wi&o  is  or 
18  suspected  to  be  m  Canada  may  be  made  to  the  Minister  of  Justice 
^jmy  person  recognirod  by  him  as  a  consular  officer  of  that  state 
i^ident  atOttawa-or  by  any  minister  of  that  stale  communicating 
with  the  Minister  of  Justice  through  the  diplomatic  representative  of 
Her  Majesty  in  that  8t»te,-or  if  neither  of  these  modei^w  convenient 


then 
c.  25 

14 

liable 

(«• 
undei 

ib.) 
or  pur 

IS. 

Justice 

taken  \ 

if>.) 
try  or  ] 

tor  sun 

He  m 
under  h 
warrant 
bedischi 
and  the  i 
-45  v., 

16.  n 

until  aftei 
for  surrei 
decision  c 

2.  Afu 
jurisdictio 
or  who  is 
not  be  sui 
acquittal  o 
8.  17. 


2.  Any  p< 

*  the  person  « 

the  fugitive 

escapes  out  o 

soanoe  of  sue 


^\ 
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EXTRADITION  PRoM  caNaBa: 


lO.  Cka«s  wb«  ''  '  '*■  fi» 

Justice  at  any  time  ^ZrSZTl"^  "^  —--If  the  Minister-  of 

for  »„™.d.r,-        »"  •"'«  «-  not  i„.„,  ,„  „^^  ^  ^^^^^ 
ile  may  refuse  tn  mah- 

be  dischaiJXnt  nf     "^^^  ""*^®'-  tl'is  Act  an<?  nr^  ^i-**""'  «^  any 


JlC  Delay  b«ror«        ^^  k. 

persons  who  are  in  )»•«  "  .^.°''®'^  '«  be  surrendered  t^tuP        ^^^ 


SV 


i7 


.•KW,,» 
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person  accused  or  convicted  of  any  crime  against  the  laws  of  Canada 

may  be  re-talten  on  an  escape.     40  V.,  c.  25,  s.  18. 

\ 

18.  Propertr  roDBd  ©■  Fa«iUwe.— Eveiy  thing  found  in  the  pos- 
^ssion  of  the  fugitive  at  the  time  of  his  arrest,  which  may  be 
niaterial  a^  evidence  in  making  proof  of  thp  crime  may  be  delivered 
up  with  the  fugitive  on  his  surrender,  subject  to  all  rights  of  third 
persons  with  regard  thereto.     40  V.,  c.  25,  s.  19. 

T^  *?*  "'■*  .■***"■  wlU«h  ftadilve  mast  b«  conveyed  out  or  VaBMia. — 

It  a  fugitive  18  not  surrendered  and  conveyed  out  of  Canada  within 

two  months  after  his  committal  for  surrender,  or  if  a  writ  ot  fiabeas 

corpus  is  issued,  within  two  months  afler  the  decision  of  the  Court 

on  such  wnt,  over  and  above,  in  either  case,  the  time  required  to 

convey  him  from  the' prison  to  which  be  has  been  committed  by  the 

readiest  way  out  of  Canada,  any  one  or  more  of  the  Judges  of  the 

bupenor  Courts  of  (he  Province  in  which  such  person  is  confined 

having  power  to  grant  a  writ  ofhabeas  corpus,  may,  upon  application 

madfe  to  hiin\)r  them  by  or  on  behalf  of  the  fugitive,  and  on  proof 

that  reasonable  notice  of  the  intention  to  make,  such  application  has 

been  given  to  the  Minisfer  of  Justice,  order  the  fugitive  to  be 

discharged  out^f  custody,  unless  %flScient  cause  is  shewn  against 

such  discharge'  •  40  V.,  c.  25,  s.  20.  ^  * 

20.  Form..— The  forms  set  fourth  in  the  second  schedule  to  this 
Act,  or  forms  as  near  thereto  as  circumstances  admit  of  may  be 
used  in  the  matters  to  which  such  forms  refer,  and  when  used,  shall 
be  deemed  valid.    40  V.,  c.  25,s.  21. 

*  ' 

EXTRADITION  FROM  FOREIGN  STATE. 

21.  HeqniaUion  for  a  tuKiUwtt  f^m  Vaniidit. — A  requisition  for  the 
surrender  of  a  fugitive  criminal  from  Canada,  who  is  or  is  suspected 
to  be  in  any  foreign  state  with  which  there  is  an  extradition  arrange- 
ment, may  be  made  by  the  Minister  of  Justice  to  a  consular  officer 
of  that  state  resident  at  Ottawa,  or  to  the  Minister  of  Justice  or 
aijy  other  Minister  of  that  state,  through  the  diplomatic  representative 
of  Her  Majesty  in  that  state,  or  if  neither  of  these  modes  is  convenient 

^  then  in  such  other  mode  as  is  etettled  by  an  arrangement.    40  V.,  c! 

22.  €««vey«neeorrM;iUve«nrTCadered. — Any  person  accused  or 
convicted  of  an  extradition  crime,  who  is  surrended  by  a  foreign 
state,  may,. under  the  warrant  for  his  surrender  issued  in  such 
foreign  state,  be  brought  into  Canada  and  delivered  to  the  proper 
authorities  to  be  dealt  with  according  to  law. 

23.  Sarreadered  ftidtlve  not  panlslMble  contrarr  to  i^Vntncement- 

-.-Whenever  any  person  accused  or  convicted  of  an  extradition  crime 
is  surrendered  by  a  foreign  state  ;  in  pursuance  of  (iny  extradition 
aiTangcment,  such  person  shall  not,  until  after  he  has  teen  restored 
or  has  had  aa  opportunity  of  returning  to  the  foreign  state  within 


1     t  r     Hi"  ■ 


T  'Vrf 


■»' 


.  4 

(or  which  h^rjld  „'    u  T"  "■"""^'^nrtor  to  V"'""""^ 

LIST  OP   CEIME8.     -      ' 

in  the>i^rS"Te"ro"thVs*A!:'7« •-••'^"••--Tbo  list  of      • 
law  existing  in  Canada  at  th^'>"  '^^  ««"8trued  aoiili?^  T^T 
common  law  or  bv  «?o?\^ '^*^<' ^f  the  alleged  L^^'l''^  ***  ^^^ 
Act.  and  as  incIudiL  1  ."^^  "^"'^^  ''eforo  or  aS  t^^'  ":'^«'''«^  by 
in  the  list,  asam  nnH  "^'"^'^  ^^^mes,  of  theZo^^.P'^'"^ ^f  this 

-oondschJut:V^^^V*''«*  •-^indika£^t^^^^ 

PifiST  SCHEDULE. 
I  Zist  of  Crimes.    - 

6-  Labojbnt;  (1)  j 

.6.  Bmbezzlbment;  (1)  *  ■ 

.«x.°£r"°  """'^ "  ^^o^..  o^  ™i..h.  «„„„,«,  .^  ,^^^, 

director  or  membe"o'"ffl™r''l;;"'''™'   ''''™»  ™mTM  o,  K 

11-  adduction; 

12.  Child  stkalino  ;  '  "* 

13.  Kidnapping; 

14.  Palsb  impeisonmknt  ; 


J— — ■■ .  """'^-onsAKINO  ; 

M)  See  Title  VI  nr  tt,    /■•  j  ^ — -"-^l^—^ 

I  "    *"  me   general 


1- — 

-■■     -T'- 

/ 

- 

■■     "       ■ 
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t                    ' 
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16.  Arson  ; 

17.  BoBBxar  ; 

18.  TnRKATS,  by  letter  or  otherwise,  with  intent  to  extort  ; 

19.  Perjury  or  subornation  of  perjqry; 

20.  Pihact  by  municipal  law  or  law  of  nations,  committed  on 
l)oard  of  or  against  a  vessel  of  a  foreign  state  ;  ^mmuiea  on 

21.  CRI.MINAL   scuttling    Or   DESTROYING  SUCh  a  VESSEL   AT  SEA 

Whether  on  the  high  seas  or  on  the  groat  lakes  of  North  America' 
or  ATTEMPTING  or  cONSPiBiNG  to  do  80  ]  ^menca, 

22.  Assault  on  board  such  vessel  at  sea,  whether  on  the  hijrh 
seas  or  on  the  great  lakes  of  North  America,  with  intent  to  destroy 
life  or  to  do  grievous  bodily  harm ;  ^ 

23.  EivoLT  or  CONSPIRACY  TO  REVOLT,  by  two  or  more  persons 
r.,  ^v^^i  V®'^  **^*'  ^^«tl»er  o"  the  high  seas  or  oji  thVgreat 
lakes  of  North  America,  against  the  authority  of  the  master;  ' 

24.  An^  offence  under  eithei-  of  the  following  Acts,  and  not 
included  in  any  foregoing  portion  of  this  schedule  :— 

(a)  "  An  Act  respecting  offences  against  the  Person;  "  n 

(b)  "  The  Larceny  Act ;  "  (1) 

(c)  "  An  Act  respecting  forgery :" 

(d)  "An  Act  respecting  offences  relating  to  the  Coin;  " 

(e)  "  An  Act  respecting  Malicious  Injuries  to  property  .-  " 

ino^L^"^  ^'^''T  ^^'^^  *'•  '*?  the  «»fle  of  the  principal  oifender 
included  in  any  foregoing  portion  of  this  schedule.and  for  whiclx  the 

|unmhed  as  if  he  were  Uje  pnncipal.    40  V.,  c.  26,  second  schedule 


at 


SECOND  SCHEDULE 


FORM  ONE. 

Form  of  Warrant  of  Apprehension. 


To  wit:  — 
To  all  and  each  of  the  constables  of 


mS,^^%!'^^  "  *•  "-O'-*-^..  Judge  „.d,r 


/  Jl'JrSL'  °^  ^?^  P""^.,*'  PP-  ^'*  «'  "9-  for  offences  foiinerly  termed 
Lar^y,^Mbez,lement,  fraud,  etc..  and  novJ  included  in  ^he  general!  S 


'^^^J^,m^SkM^i^ 


'  f^J;.: 


ftTORT  ; 
nitted  on 


AT  SIA, 

America, 

the  high 
destroy 


>  persons 
;he  great 
» 
and   not 


ifendor, 
lich  the 
tried  or 
chedule 


under 


termed 
il,term 


-y'l    i'Wi '•■",- *^f-,„ 
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^'■thin  the  jurisiiSn-  ^"^  '""^'*'^'*)  "^  ^ha 


late  of 
crime  of 

This  is  therefore  tocr"  "^ ^''^^^^^^^r  '"''  ^""^'«^'*)  "^  ^h* 
to  appi^hend  the  saTd    """""^  ^"" '»  Her  Majesty's  name>o  fU    ■  . 

^Given  undef  ijAldt^Sif-M,  be ^o^u.^J^^- <^ea.t 


To  wit  :— 


To 


at 


'oasc  TWO. 
^orn^of   Warrant  of  Committal. 


/^ndtotheCpeTonhr^^'^'^^'^^ 


day  of 
a  Judge  under 


in 


theySr*''™""^''"''^^«tonthis 

w  hrought  before  me      ** 

tttttonMt,"  """ugeunder  "  yju  i 

(or  convicted)  Of  K^toV"  *'^  ^'^""^  «^  ^«  Cg":"';^ 
'"thin  the  jurisdiction  of 


"  ^he  Extras 
^.«o  has  been 


This  is  th     f  J«nMiction  of 

•JeBty'snaSieTGwithT!!!!!!/-'.  the  said  constable.  i„ 


Her 


■'igiti 


Slr»i 


and 


acoitaed 
witliin 


was 


to 
V^hereas 


^ORM  THBEE,  . 

To  the  keeper  of  the 

>  at 


late  of 


^ 


s. 


I 

■11. 


/ 


,.^-*'- 


K  ^ 


904 


dated 
Act." 


pursuant  to  "  Thfi  Extradition 

Now  I  do  hereby,  in  pursuance  of  the  said  Act,  order  you,  .he 
said  keeper,  to  dehv«r  the  said  ~  .  j     ,  ^uo 

into  the  castody  of  the  said 

. .  '  -  .  ;  and  I  command  yoii,  the 

8*'<*  ..         to  receive  the  said  jntg 

your  custody,-  and  to  convey  him  within  the  juri*iiction  of  the 

ff'f,.,  .    .      „  -  and  there  place  him  in 

tbe  custody  of  any  person  or  persons  (or  of 

)  appointed  by  the  said  to 

receive  him  ;  for  which  this  shall- be  your  warrant.  f 

Given  under  the  hand  and  sell  of  the  undersigned  Minister  of 
^  Justice  of  Canada,  this  day  of 

•40  v.,  c.  25,  third  hchedule.  A.DI 

EXTKADITION  BETWflEN  CANADA  AND  THE 
UNITED  STATES. 

In  an  international  jipint  of  view  the  extraditioii  of  criminals  is  a  mattBr  nf 
^STlh      ""'  "  """"'  °'  "^'''  ''"'P'  *"  ^'^^  speciTy  prrdedfor  by 

Jri«^nT7or'Y.''^V^Tr''^*^'"''*'°  ""''  ">«  United  States  was  Jay's  Treaty 
t^^  t^'Xil^^X'^'reicny,  and  cased  itsVS 

u?ores°iinvt^^^^^^^^ 

between  Great  Britain  and  the  United  States^n  I  sCTv  statutes  wSCivp 
n^^.Tri  ^'"^^''  Tl  *;y  «  '^''«°1  convention  betw^e/K  Br'uaTiid^he 
L''^lf*f'f'.°'"""!'^?^  '"  '««»  ""'l  '■««"«<1  °n  the  Itth  March  890  tJI 
iX  AcrS'  rnd'iSf^'n^Tv""^  in  extradition  generally,  are  the  Exli! 
aiuon  AC18,  1870.  and  1873  (33-34  Vic,  c.  52,  and  36  4W7  Vic.  c.  60i  bv  whloh  it 

'lheTt°n^f  iRTo'hJ^l"^?-  *'?*,'"."**  *''?*  '^'  ''^  ""V  '"^  made  af^r  Se  Jalsilg  o 
the  Act  of  1870  by  the  Legislature  of  any  British  possession,  provision  is  Zd« 
for  carrying  mto  effect  within  such  possession  the  surrender  of WitivecrimTnals 

nJL'""^"'"*?' ''T?  '°  t"""^  ^"^'^^  ffcssession.  Her  WiMtrmaJTy  any  *- 
Order  in  Council  applying  the  said  Acts  of  1870  and  1873  to.anv  fSn  state^  ^ 
or  by  any  subsequent  Order  suspend  as  to  such  foreign  stale  the  orXtion  of  the 
^M  ^',  f-  k'""°  ""y  '"•"'  ?•'""'>  possession,  so  long  as  the  extraSn  law  of 
such  Br  tish  possession  continues  in  force  there ;  and  by  an  Order  in  CouncM  of 
Her  Majesty,  dated  the, 17  November  1888.  it  was- difecled Xt -in  v"ew  of 
the  passing  of  the  Act  of  the  Dominion  Parliampnt  passed  in  1886  .('Ji  pr^tlS^^nJ 
for  carrying  into  effect  within  the  Dominion  of  Canada,  the  suCer  of 
ftigitivecnmrnalB  -the  operation  of  the  Imperial  Extradition  Acts  1870™  1873 
shou  d  be  susnended  withfn  the  Dominion  ofcanad.  so  long  as  the  said  Dominion 
Statute  should  continue  in  force  ;  and.immediately  after  the  ratiUcationofZnnn^ 
vention  of  1889-1890,  another  Imperial  Order  in  Scil  was  naS  oSeZ; 

m\  K.  -nnltl^t^  *"•  ^Pl'  'r.' '"« Imperial  SdiUon  TcU  ^f  |°8'70  and' 
ill  H^PP'^'.K*^^^'"*  "'^"'^  """«•!  States  and  the  said  Convention  and 
.tYirtherordenngthat  the  operation  of  the  said  IraperiW  Acts  shall  b^susfS'nded 


made 
in 


*t(1)Ae  Anderson,  II,  U 

44.  per  Badgley,  J. 

(2)  R'jS.C.  c.  142. 


C.  C.  P/61,  per  Richards,  J. ;  R.  v.  Young,  9  L.  C  J, 


• -S       "^fyHf- 


;','ai« 


liiTMlff     f  -*  *     Alt  I       i,    "ik         a  11^*4 


h  Ais^t!^-ii-- 


i-^'.  ':if, 


a. 
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or'aem^r^'ol.  l^oJH^'  *'*°^^'''  *««°^'  ^'"'^^''  *^"«tee,  or  director 
".5.  Pkbjuky,  or  subobn ArioN  of  pbbjdbt. 

''  6.  RaPB  ;   abduction  ;   0HILD-8TBALINQ  ;    KIDNAPPING. 
"1.  BUBOLABY  ;   HOCSBBBEAKINO  or  SHOPHBIAKWa. 

"  8.  PxBAcr  by  the  law  of  nations. 

on'L^T^BhironTr^ °K  ""^  '"''^'^'^'  ^y  *^«  «^  n^ore  persons 
n^flter    «f„      P         *^  ^'«'*  ^'*«'  ««a'°8t  the  authority  of  the 

^TKHpi^Tdo  t.'''  ""^'''^   °^  B^STBOTINO  A  VBS8BL  aJsBA,  Or 

wirirN^^^'ao^^^or^^^^^^     ^  --  -  ^'^^  ^^^•^ «-. 
fo;Xs?p™r::.r<;rA;^^^^^^^^^^^ 

crime8''SoZi'n'?i;-''n"^^  J'''^^^'"  ^aeticipation  in  any  of  the 


"Abt 

r«lif"S***I^  u"^'"*^  ^^*"  °«*  ^  surrendered,  if  the  offence  m 
respect  of  which  his  surrender  is  demanded  be  one  of  a  politS  dia 

S^t  K  mait  E^r  *>*\*^«  '*^"'«'«°°  «^r  hissurSrhifn 

'    J'^?°  person  surrendered  by  either  of  the  High  Contractinff  Parties 
^m«  ^'^V^"^^  ^  *?*^'«  «^  *"«^'  o'-  be  punished  for  any^polS 

v^vLS  K^*"  A^S*'^?!,'^]^  Whether  a  case  comes  within  the 
OTovisions  of  thi*  Article,  the  decision  of  the  authorities  of  the 

SStrfiSal."  ^'^^^  J""«i'««o«  the  fugitive  shall  be  at  the  time 

"Abtiolb  III. 

PaS  IhJL'IS'*^'^  J^  *'^.  ^  f^^''''  °^  *^»«  High  Contracting 
l-arties  shall  be  tnable  or  be  tried  for  any  crime  or  offence  com- 
mitted pnor  to  his  extradition,  other  than  the  olfenS^for  wScKe 
was  surrender^  until  be  shall  have  had  an  opportS  of ^1^0^ 
to  the  countiy  from  which  he  was  8arr«nde?£.  returning 

..     -  ^   ',"  Aetiole  IV. 

be'l^i!!ende2?  !?'fS  Z^^JT  ^  ^^^V^^^^on  of  the  pett»n  to 
P^cS  of  Si  fri^l  l^^^^^  •""  apprehension,  whether  Hug  the 
proceeds  01  the  cnme  or  offence  charged,  or  being  material  as  evi 
denoe  m  making  proof  of  tfe  crime  or  offence,  shafl  w  far  M^ri^- 
ticable.  and  if  ^e  competent  authority  of  the  itate^p^SX 
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us  behalf,  that  the  Complaint  in  this  caVh«vin^T«"  government  and  in 
ndividfial,  it  wasnecessarytha  he  should  havrihL^^"?  f**^^  ^^  *  P"vate 

was  a  person  authorised  to  re3em  2^d-  „nt  ,^„«'^.'^«^t'»«  coramitraent.  that^. 
executive  of  the  foreign  iwww  oTthnt  h?,  n,?«i^-  *''®  J"5*i^''  °"  behalf  of  t|fc 
executive. and  that;  noWvTng  shewn  aSvs^uSlh^'?"**  ^^™  «'1°P»«'*  "y^ilf 
the  Canadian  authorities.  the?>t3ffi  S^K'^dTu^tr^f  ^^'f 

(«)  ^'"•«Perrelle,.S.c..28Ped,Re;,.878;  gCr.LawMag  85  -      "' 
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Mjyesty  9  doraimons  in  which  it  was  committed,  either  on  indictment 
'        ^'^ '"formation,  by  imprisonment  with  hard  labor  for  a  term  of  tweke 

r«^  ./!•'"''"":■  ^"^  ^^  *°y  ^^^t^'-  punishment,  and  fm- the  pur 
poses  of  this  section.  Tigorouftlmprisonment,  and  any  confinoment  in 

^rmTt^S;:.^  "'''^  '«»fr,  b/whatever  nameitfsSSeSX^U^ 
aeemed  to  be  imprisonment  with  hard  labor. 

thf  in'S'if^'^*'*  *5*'^-.*PP^y"  ***  *"  ««'«°''«'  notvrithetandinff  that  by 

the  law  of  Canada,  it  is  not  an  offence  or  not  an  offence  to  which  thi« 

Act  applies;  and  all  the  provisions  of  this  Act    S^SdTni  tho^ 

.     relating  to  a  provwional  warrant  and  to  a  committal  to  Sf  shaU 

'       tWsTcfaSe:^  ''  *'^  ^^^°««  were  in  Canada  an  offen^cetoVhth 

thfre^f^'Ltl"^*""  *PP^^'  '**.^*'  "«  ^  consistent  With  the  tenor 
Ma^«iJ^  ^^^  P^'^"  convicted  by  a  Court  in  any  part  of  Tier 
Majesty  8  dominions,  of  an  offence  committed  either  in  6«Maiestv^8 
dommions  or  elsewhere,  who  is  .unlawfully  at  lar^  hS  Sf 
expiration  of  his  sentence  in  Ii)ce  mannTr  ^^  it  apS  tS^fS^'J^ 
accused  of  the  like^  offence  committed  in  the  part  oSer  MaSv's 
dominions  in  which  such  person  was  convicted:    '•  ♦^^^'^  Majesty  s 

nni  J^^  ^""^  ^^^}  ?PP^y  '°  ^P««*  to  offences  committed  before  the 

comSnf '  "^^^  t'  ^'*'  ^°  ^^^"^  "*°°«^  ^  i*"  such  Snpi  were 
committed  after  such  con^mencement.    45  V.,  c.  21,  ss.  8,  14  and.l" 

'  BBTURN  OF   PCGITiyBS.        " 

4.  Appreheulton  and  retarn  of  tavltlTe  ofltenaew.— Whenevflr  a 

person  accused  of  having  committed  an  offence  to'Vhichlhrict 

I?fffiL"'  t!?^  P*.^  ^^^«'"  ^^>«*y'«  dominions,  excep?Can^a  has 

eft  that  part,  such  person,  in  this  Act  referred  to  as  a^fWitiTfrora 

that  part,  ,f  found  in  Canada,  shall  be  liable  to  be  appSend^  and 

S^'eis'l^i^tr^r  ^"'^'^>^  '""^  ^«^  toTe'raJffi'L' 
or'a  p^rovilS  Zl^C"" ^K^:^^^'  '"  "^''""^  """^"* 

a  warrant  has  been  issued  in  a  part  of  Her  Majest^Td^info  °  for 
the  apprehension  of  a  fugitive  from  that  part  who  is,  or  is  sScSl  to 
be  ,n  or  on  the  way  to  Canada,  the  Governor  General  or  a  5ud^f^ 
Court  ,f  satisfied  that  the  warrant  was  issued  by  some  Liin  Gvi^^ 
lawful  authority  to  issue  the  s&me,  may  indom  suc^^Tarmnf^? 
manner  provide  by  this  Act.  and  the  wiiTtTindoiSe^SL  ^ 
eSrSf3;t^te':^PSrc*^^  ^  CanraSiSg* 


■h^ 


t^  ~«H  ^  .j^  ,"^^^^<j^%Jj>^^^ 


THE    PUyiTlvP   nr-r.^ 

'ilVE  OFFENDERS'  ACT. 


suspected  of  being  in  or  or,  h-  ^^^ 

J««P  committed  ^d  fain  k—''^- ^^  ^^'«h  the  fnl-^^^^ 

P«>vi8ion8  W  the  Act  a)f»n*^^«'^  *  WgSm^  J'f  t've   when  ap- 
ifve  the  aame  juri^iciionlS'*^  *^«  ^«^  ^  t^  I^'  '"''J«''t  to  the 

part  of  Her  MaSy-  !!'  ^^^  "'«'«'•  the  fiuriti^eK  f'  "^'^^i'  his 
«>»•  that  purpoS  to^h!  i*r"''«°«  from  Xh  hi  .^  ™1"™^  to  the 
whom  the  Xrt^  t  w?^*™^  ^°to  the  custodt  nf  *, ^^tive,  and 
to  be  held  iToS^^^t"''^^  "'• ««»«  oneTj,^^tb«  PfrBons  to 


to  be  held  in  cuS " '^d  r^'  "'• ««»«  oneTj.:' ^  Ilf ^»«  *« 
Pinions,  to  ZdZhtT^'^y^  to  the  said  LS  i^w    *ii?'°.  *nd 

5utedaccorain^tof1r'.J"i?««h  warrant  shall  i:."*£.¥  ^d 


dominions,  to  be  dflnu^lt" '."•'"^  "»  ^ne  said  nart  «*•  ^"  """"')  ana 


1<&n 


r-»^..Ara.l£  i>^^^ 


■^ 
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^   ,i  6*iR.ai  * -t^^'^^fl-ijiM^fe. 
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await  his  return,  is  not  conveyed  out  of  Canada  within  two  months 
atter  such  committal.'the  Court,  upon  application,  by  or  on  behalf 
of  the  fugitive,  and  upon  proof  that  reasonable  notice  of  the  inten- 
tion to  make  such  application  has  been  given  to  the  Governor  Gene- 
ral, may,  unless  sufficient  cause  is  shown  to  the  contrary  order  the  i 
fugitive  to  bo  diocharged  out  of  custody.    45  V.,  c.  21  s  7 

10.  Whenever  it  is  made  to  appear  to  the  Court  that  by  reason  i 
ol  the  tnviaJ  natttre  of  the  case,  or  by  reason  of  the  application  for  I 
the  return  of  a  fugitive  not  being  made  in  good  faith,  in  the  interests 
ot  justice  or  otherwise,  it  would,  having  regard  to  the  distance,  to 
the  tacihties  for  communication,  anc^  to  all  the  circumstances  of  the 
case,  be  unjust  or  oppressive  or  too  >  severe  a  punishment  to  return 
the  fueitive  either  at  all  or  until  the  expiration  of  a  certain  period 
such  Court  may  discharge  the  fugitive,  either  absolutely  or  on  bail] 
or  order  that  he  shall  not  be  returned  until  aft«r  the  expiration  of 
tbo  period  named  in  the  order,  or  may  make  such' other  order  ir 
the  premises,  as  to  the  Court  seems  juat.    46  V.,  c.  21,  b.\ 

t 

.  11»  A  tugta^*  anderyoloK  Mntenee  for  «motta^06fltaie«. — A  fuc 

tive  who  has  Ifeen  accused  of  an  offence  within  Canadian  jurisdictiwi ' 
not  being  the  offence  for  which  his  surrender  is  asked,  or  who  is 
undergoing  sentence  under  a  conviction  in  Canada,  sh^U  not  be 
surrendered  uqtil  after  he  has  been  discharged,  whether  by  acquittil 
or  by  expiration  of  his  sentence,  or  otherwise.  .  "^  .    r 

12.  Search  wmrrant.— Whenever  a  warrant,  for  the  apprehension 
of  a  person  accused  of  an  offence,  has  been  endorsed  in  pursuance  bf 
this  Act,  m  Canada,  any  magistrate  in  Canada  shall  have  the  saihe 
power  of  issuing  a  warrant  to  search  for  any  property  alleged  fc) 
have  been  stolen  or  to  be  octherwise  unlawfully  take©  or  obtained 
by  such  person,  or  otherwi8i>5to  be  the  subject  of  such  offence]  as 
that  magistrate  wouldhave  if  the  property  had  been  stolen  or  othier- 
wise  unlawfully  takenor  obtained,  or  the  offence  h^d  been  comnTit- 
ted  wholly  within  the  jurisdiction  of  such  magistrate.    45  V.  c.|21. 

•  ?**•  '^**'*'*«  •'  J"*****!  powen..— Any  judge  of  the  court  taay 
either  in  term  time  or  vacation,  exercise  in  chambers,  all  the  poV^ers 
conferred  by  this  Act  upon  the  court.    45  V.,  c.  21,  s.  16  pa't. 

14.  EBdoimemcntonn  wiurntnt.— An  indorsement  of  a  warraht  in 
pursuant  of  this  Act  shall  be  signed  by  the  authority  indorsing  the 
same,  and  shall  authorize  all  or  any  of  the  persons  named.  iiT  the 
indorsement,  and  of  the  persons  to  whom  the  warrant  wasorieinallv 
directed,  and  also  everjr  constable,  to  execute  the  warrant  Ifithin 
Canada  by  apprehending  the  person  named  in  it,  and  brinirink  him 
before  a  magistrate  in  Canada,  whether  he  is  the  magistrate  Tamed 
in  the  indorsement  or  some  other  :  .■■  •  1 

2.  Every  warrant,,  summonn,  sabpcena  and  process,  and/everv 
indorsement  made  m  pursuance  of  this  Act  thereon,  shall, /for  the 


j4&Aj>^^sL:t^l  'L.I^^'i^JiiS^MiiS^t^MAtii^&iksL 
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-""X  ,u  uuBiody,  and  tn  +k„  .-f  "8"  w  mm,  and  t/^ 
required  to  rio^rr^^^^J^tnesses;  butsuch'^ 
hVndred  tons  of  hia  8hb'«^°-  ^"®  ^"gitive  or 

"•  Ihe  Grovernor  c  s    • 

^"SS!^^'^,^'.-:™^^^^^^^         for  ae 
17    Deno  f  '   '  ■^^' ^- ^3,  part     ' 

IS.  A«ti.«»ti«^.,  ■  •'  "^  2^'  »•  13,parf.     , 

-^ — i^t'^tn^TiHinaer  provided  ffofST^ 
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^ 


time  being,  by.  law,  or  if  they  purport/ to  be  signed  by  or  authentic 
cat^  by  the  signature  of  a  Judge,  Mariistrate  or  Officer  6f  the  part 
of  Her  Majesty's  dominions  in  which  Ihe  same  are  issued,  talcen  or 
made,  and  are  authenticated  either  W  the  oftth  of  some  witness  or 
by  being  sealed  with  the  official  seal  off  a  Secretary  of  iState,  or  with 
the  public  seal  of  a  British  possessiofi,  or  with  the  official  a§^  i»f  *- 
Governor  of  a  British- posgpsaion  or/of  4.CQloiikil  Seefelary,  or  of 
some  Secretary  cg^Ministei-adlHihiglering  a  department  of  the 
_  ffOTOwnrent'iSra  BritiBh  possession  ;  fend  all  Courts  and  Magistrates 
shall  take  Judicial  notice  of  every  suofh  seal  as  is  in  this  section  men- 
tioned,  and  shall  admit  in  evidence  Without  further  proof  the  docu- 
ment* authenticated  by  it.  46  V.,  c.  Bl,  s.  13,  part. 
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Distinction  between  f«.„  """ 

Escheat 509,  8«8 


ABANDONMENT 
ABATEMENT  

^f«"r.b.",i;a:.----- :n\  t;irij?'?';%».::;*;««;« 

"^°-"°"" '"   »i?""iiS^^^^^^^^^^^^^  ™ 

<S4"!l!°"°''  «•■  »»'  »-  "abominable  cmme *•  * 


219 


niaterial  ^"^  '*  "ot 

Evidence  of  chiid*..C fiV«- 

indecent  assaults  n^  riV-^^e, 


478 
177 
104 
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177 
785 
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"i*^^'"™.*"  child •;:  I? 
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256 


221 
260 
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ABOLITION  OP 

AEiiSfr^'^'- 6^3 

Deodands         60« 

distinction  beiW^n"";"""  ■:•-  ^^8 
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CBIMINAL  CODE  OF  CANADA. 


ABROAD  Paob. 

F^rm  of  indictment 473 

Bringing  counterfeit  coin   into 

Canada  flroni 4S5 

Form  of  indictment ;....  485 

Consent  of  Gov.  Gen.  to  prose- 
cute   foreigners  for    offences 

in  Admiralty  Jurisdiction 513 

Crimes  by  Britislisulijectsatroad  516 
Crimes  on  the  high  seas^— trial 

of 514 

Piratical  acts .....>.., 74 

Receiving  in  Canada  stolen  pro- 
perty, wheresoever  stolen. 291,  292 
Having  or  retaining  in  Illanada 

property  stolen  elsewhere 291 

Form  of  indictment. 473 

Conspiracy  to  commit,  or  advis- 
ing murder  to  be  committed 

abroad , 70,  165 

Warrant  for  offences  committed 
out  of  Canada  but  within  the 
Admiralty  Jurisdiction  .„ >  536 

A08ENCB 

Of  Husband  or  wife  for  seven 

years I96 

(See  Bigamy) 

ACCELERATION  of  dealh 
(See  Homicide) 

^,;h  ACCEPTANCE 

Ofglftetc.,forinfluencinggovern- 

y/ ^  ment'contracts,  etc 80 

>  Of  Bill    of  Exchange,  forgery 

'\'.^'^  of ..i 396,  400 

.%  ^viV  f'f  Bill  of  Exchange,  etc ,  extort- ' 

"j^/  ing  by  force  or  threats  ...349,  354 

''^di^-'   A^^K880R1E8  brfore  Ihefacl 
'''^^.S^'Are  principals. 

'aK  ;*    .    (See  Parlies  la  offences) ...    35 
w<i*(?IJi8tinction  between    principals 
and  accessories  Ijefore  the  fact 
abolished ". 36,  807 

ACCESSORIES  fl/Ker^Ae/Vic/       " 

Definition  of 39 

Married  person  not  an  accessory 

by  receiving  accused  consort.  39 
Must  know  or  principal  offence..  466 
May  be  indicted  alone  or  with 

principal sqo 

Punishment  of,  when  not  other- 
Aiso  provided  fof^ .......  ..„„,..  465 

!Xo  murder ,....,  |66 

/Totreason 46 

l^  Triable  before  same  tribunal  as 
principal  offender.  ...  465,  511,  512 
Forms  of  indictment 494 


ACCIDENT  Paok. 

(See //bmfctd0) 143 

ACCOMPLICE 
Evidenceofthief against  receiver  292 
(See  Parlies  t«  offmces)    , 
(See  Gonfetsion  and  Admit-     " 
sion). 

ACCOUNTING 
False, — by  clerks,   directors  of 

companies,  etc 325,  326 

Forms  of  indiqtment..... 474,  475 

ACCOUNTABLE  llte( 

Forgery  of, 

ACCUSED 

Arraignment  of. 

Discharge  of,  by 

May  give  evid^m 
behalf.... V  •...<) 

May  have  his  witnepip  exam 
ined  at  preliminary  enquity... 

May  make  admissions  at  trial  so 
as  to  dispense  with  proofs 640 

Presence  of,  at  trial .*. 620 

Summary  trial  of, 676,  677,  683 

Testimony  of  witnesses  at  pre- 
liminary enquiry  ml^st  be  read 
to •> ,.... 

To  elect  how  to  be  tried 685, 

Higljt  of,  to  furtheR,'particUlar8 
,(^  change ,. 

W«Hj  or  husband  of,  may  be  a 

^;. 'iwjtejess.  "■ 

A&bsM^G 

Or    threatening    t(^    accuse   of 

crime 1 351, 

(See  Threats)    ■[     , : 

ACKNOWUSD&MEiJT 

Of  a  document  in  a  false  name.. 

Form  of  indictments 

Of  deposit,  forgery  of, 396, 


559 


:-'^- 


554 

693 
584 
778 


353 


421 
183 
404 


ACQUITTAL 
Must  be  upon  a  trial  so  as  to  bar 

new  proceedings... 595 

On  ground  of  insanity, — custody 

of  accused ,, ........  660,  66 1 

On  plea  of  dtitn/bti  acquit  or 

convict... ...7, 594 

On  summary  proceedings,  a  bar.  596 
By  Coroner's  Jury,  no  bar 595 

ACQUITTANCE 

For  goods,  money,  etc.  forgery  of,  397 

ACT 

Meaning  of  "  Any  Act "  or  "  Any 
other  Act" , | 


.;    •■    / 


•-,;?>  1 


,;;<■     -("_",  ".S 


Paob. 
143 

receiver  292 
ues) 
Admit-     " 


ctors  of 

315.  326 

; 474,  475 


'geryof,  397 
)r  "  Any 


ACT 
The  Bank  Act  inofn  ,  ^^"^ 

Fox  s  Libel  Act        "ir  895 

The  Fugitive  olrendeVXcT  "''J? 
(4^'^™*'"°"    Aci:  1889;  '"' 
Lord  Ci 


GENERAL  INDEX. 


on.. 


to 


917 

Pack 
191 


ADMINI8TEHING 
|>"Jgs  to  procure  aborti, 

Uniawrul  oaih8..„    '■■ "•  '«* 


64 
76 


Formofittdicrraent.. 
^ne  Newspaper  Lf--' •  """    ^'     ^  ^'"eadtna  h,,i.%..     —••    »4 


-ampbelfs  Act . 


ibel 


gJstration  Act  1881 


The  Pawnbrokei^"i';V>>;v;- ^'^ 

The  Post  Ofll^^retfflJS;  ''' 


86. 


Sofi  v,./*^  J-     "  ""cues. 
'^Muleadmg  Justice. 

AOMlNWTHATOn 

Included  inexpression-Trustee 
ADMISSIONS 

The  ^tute  of  TreaMn.; '  -  '?3 

ADULTEHY  "^ 


«onAcM^i.7*^-'"risdit- 
The  Trades  Unlo'n  Act  iflo;;,^'^'?.'* 


See  Imperial  Acts 
ACTS 

{Jf^J)"^""!  under  96ven 

SnrcTon'T^r^SlJ^ 

Of  indecency...         .'AV  **' 

OrOm,   i„/3^0an^^--":"!?^  '08 


457 


'W^^'it!:.!'"^"-''-««"«n 

Perm  of  indictmeni'.' '" 

^^  Husband  and  Wife 


III 
131 


511 


I  ADVEHTI8ING 

'~v£er^^ «3 

'rt^^'^rr™"'"'^"^'"'^""-^ 

y  to  avow .....:.„  --.~,-3'^  nJ  An.'^T'"°''^"'*"»«^''«on^^^^^^^^^^     lOfi 
-AeWQM.6uZ^  ""'  '"JADVEHTISEMENT  "" 


diIt7toavoir.T""«'°fi^ 


-  tisement,  circular.^aJlT^n  Jlk«.- 
ness  ofa  Bank  not*  e/c-^ 


■m 


See  Civil  BeriiidyZ": 52I 

ACTUAL  BODILY  HARM,  (S^ 
Ajisauit.) 


AOfuSnonracit  reum  nisimms 


.9,  205 1 


titrta 
ADDRESSES  OP  G^UNSEL 

ADJOquNMBNT       ^^^ 

Of  jury  trial goo  «,, 

Of  ^UMinary  trial 


AFFIDAVIT 

AFFIRMATION.......    '       i^'    5^   ' 

See  7/,e  Canada  ^^^'i;;;'-    «''      ' 
^P'^^AY ,.^^     "^ 

AGENT  .  ' 


784 
56 


37 


Innocent  agent 

M^irectingorconvertingpro. 
ceeds  of  sale  under  power  of 
attorney  commits  theft...  287  288 
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CRIMINAL  CODE   OF  CANADA. 


AGRICULTURAL  MACHINES  Page, 

Wilfully damagVhgordestroying  443 

AIDERS  AND  ABETTORS 

Are  principaloffienders 35,  36 

Assisting  escape  from  prison....  96 
Assisting  prisoners  of  war    to 

escape 94,  9.i 

Assisting  persons  to  levy  war 

against  Her  Majesty,  etc 47 

Assisting  deserters  (  See  Army 

and  Navy). 49 

At  prize  flgnt 57 

In  cases  of  cruelty  to  animals...  451 

In  cases  of  suicide 166 

Seconds  in  a  duel ;  56 

ALIENS,  (See  Foreigners.} 

ALLEGIANCE 

Duty  of... ,.'. 43 

Local  and  naUirttl^'^i: 43 

Seducing  solfflfers,  or  sailors  from  48 

'      "'  75 


Form  of  indictment 
(See  Artnii  and  'Navy.) 
(See  Seditious  offences.) 

ALTERATION,  (See  Forgery.) 

ALTERNATIVE 
Averments  ill  indictments 583 

AMENDMENT 

Of  indictment,  before  trialu 591 

Of  indictment,  in  case  of  variance 

between  it  and  the  proof. 654 

Must  be  endorsed  on  record 656 

Propriety  of  making    may    be 

reserved  or  appealed 655 

In  speedy  trials 679 

AMMUNITION 

in  Act  respecting 


ANIMALS  Page. 

Wilftilly  destroying  or  damaging 
cattle  by  poisoning,  maiming, 

■  etc 442,  444, 

Form  of  indiptment 489 

Attempts  and  threats  to  injure  or 

poison  cattle.. 447 

(See  Catlle.)  .    . 

(See  Cruelty  to  animals  ) 

ANIMUS  FUHANDI 
V     (See  Intent.) 

APPARATUS  " 

Of  a  mine  or  well, — damage  to..  445 
ANSWERING  ENQUIRIES 

(See  Libel.) 235 

APPEAL 


Meaning  of, 
N.  W.  T  .. 


790 
331 


ANCHORS  (See  Marine  Stores) 
ANIMALS 

Capable  of  being  stolen 266,  269 

Ferx  naturx,  in  the  eiijoyment 

of  natural  liberty 267,  270 

Ferss  ndturw,  escaped  from  capti- 

vityA 267,  268 

Pigeons » 267,  269.  306 

Oysters 269,  306 

Stealing  or  dredging  for  oysters.  300 

Injuries  to  animals 448 

Theft  of,  by  killing  with  intent 

to  steal  the  carcass,  etc 286 

Form  of  indictment 467 

Punishment  for  stealing  dogs, 

bird|,  etc...... 30B 

N*unif)|iiient  for  stealing  cattle...  305 
Form  of  indictment 470 1 


Accused  or  prosecutor  may  ask 
for  reserve  of  questions  of 
law , G70,  669 

By  consent  of  the  Attorney- 
General 670 

Powers  of  Court  of  Appeal,  to 
conlirm  or  reverse  ruling,  to 
set  aside  ,or  pass  sentence,  to 
direct  an  acquittal,  etc 671 

Evidence  for  Court  of...... 671 

Leave  to  convicted  defendant  to 
apply  for  new  trial,  on  ground 
of  verdict  being  against  the 
evidence 672 

New  trial,  by  order  of  Minister 
of  Justice 67i 

From  summary  conviction 717 

From  Provincial  Appeal  Court  to 
Supreme  Court  of  Canada 672 

No  appeal  to  Privy  Council 673 

Report  of  Royal  Commissioners    . 
on 663,  668 

Writs  of  error  abolished 669 

APPEARANCE 

Before  Justice,  compelling.  533,  693 

707 
Of  accused   before   Magistrate, 
proceedings  on Wj 

APPENDIX 

Of  Acts  not  aflectel r90,  805 

Extra i 806,  914 

APPREHENSION  » 

Of  danger,  in  robbery  by  means 
of  threats  of  violence 345 

Of  personal  injury  etc.,  a  ground 
for  ordering  security  to  keep 
the  peace 7(i7 

Of  oflenders  under  the  Extra- 
dition Act ,.897,  'JOI 
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672 

Minister 

■ •     •(••■• 

67i 

on 

717 

Court  to 

lada 

672 
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....  663, 

668 
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Extra- 
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GENERAL  INDEX 
APPREHENSION 

Of  suspected  DeserlersVi;'^' 
(SSe  Arrest.) 

APPHENTICE 


919 


Page 

910  I 
536 


ARMY  AND  NAVY 

'nciting  to  mutiny 


Page 


any  person 


138  { 
34, 
160 


Cnrrln,^-  ^""^l^^  ^arm  to.....  . 

Correction  of,  by  master..    

Exces8ivechastisem6nt  of  34,*3T 

uuty  of  master  to  orovidP  fw 
ap^utice,  and  crS,%S 
ff.^;'"y  <•<>••  omission  to  pro. 

must  shew   apprentice's   lir^ 
endangered  or  health  pirma 
nently   injured,  or   Hk'^^fj 

Forms  onndicVment.'.:.  '"^'*-  lln 


servmgin  the 

I'Vui  of  indictment", 
Suspected  deserters  may  be  ar- 


75 


rested  and  held  till  cl^i„,ed  by" 
t  le  military  or  naval  authori- 


37 


250 


AQUEDUCT  (See  .VucA,-./-., 
ARMS 

^'tnf^  ''T^  "'"^d  With  intent 
to  break  into  a  Uouse..  'i^a 

P*"'ying.Pistoror  air  gun  .■.■.' ^11 

Impounding  of.  by  justice 7m 

Loaded.  DeDnition  of-    ^^ 

of,  when  arrested'll*"    f<l 
possession   of,   in   N 
62,' 


ti^  "'"""'^y  «"•  naval  authori. 
Hesistingarr'esrofdesertere. Sn 

(See  Allegiance.) 
AHltAIGNMENT 
proceedings  on, ..". ,.,a 


wl.enaccused7e?^to"K   6 
Speia,   provisions  in'  casKf  ' 


17 


618 
685 


897 


Sale    or 
W.T. 

Seizure  of,  when  kepr/ordanS 
reus  purposes, ....:.  ^ 

^^ZunZ^' '"  soldiVrsrsaHors," 
vounteers,  peace  officers,  etc 

Limitations  ol^osecutionsUls" 

l^^f plosive  subslancL.) 
(See  Ammunition.) 
(See  Fire  arms.) 

ARMY  AND  NAVY 

Concealing,  receiving  or  assist- 
ing deserters  from  the,  .. 

fleceiving  regimental  necessaries 
from  soldiers,  mjlitiaraen  ^f 

Heceiving   necessaries 


790  I 

792  I 

60  I 

55  I 

61 
519 


AHHANGEMENT, 

(See  Extradition.) "■" 

AHRAY  (See  Ckallenge.) 
AHHEST  $ 

'^te""''"'"""o"'encesfor 
which  arrest  may  be  made 
without  warrant....     1^20 

"yj««  officer  u„//io«/;,„'J: 

Byothers';^Mo«Vu;a;;:a;L^'  .^i'  ^^3 

'520 
523 


524 


49 


perty, 


,  firoi 


or 


334  1 


pro- 


perly, nrom  marines,  seamen. 


By  owner  of  property'kSd"" 
Byofficers  in  Her  Majesty's  ^'rl 

irasted  and  illustrated...  22 
''tCa"r"""'"'"^'"-»^''of 

''pKg'hti.'r' '°"«"«««« '° 

Of  persons  found  in  common 
gaminghouse m   bi'i 

or  persons  gaming  in  a  pul,  jc 
conveyance ^    "^  ,.,„ 

Penallj^for  conduc.or,"ma8ter 

ofara  way  car  or  steamboat 


526 


23 
26 
57 
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*'* 


,    4S 


vj. 


^   ll'Jli.  '  , 


'Vf''"  '5*'w^'^^'''^?i^^'7*'^'!i 


---^'f^«^.l^^ 


920 


ARREST 


CRIMINAL  CODE  OF  CANADA. 

US 


Pa6K.  [  A8SA 

Gf  wrong  person,  ju^tiJlcation  of,     171 

During  flight...., , _     21 

Duty  of  persons  arresting  with 

or  without  a  warrant ;...'.  '24 

Preventing  escape  before  or  after 

arrest 25 

Using  force  in 24 

Distinction  between  being  justi- 

fiid  and  being  proteclmi  from 

criminal  luMlity,  in  making 

arrest .,,„ 21 

Of  witness  disobeying  subpoma.  550 
The  lilce,  when  witness  ia  beyond 

the  province 551 

ARREST  OP  JUDGMENT 


JLT 


Motion  for,  on  verdict  of  guilty..  659 
By  Court  of  Appeal 671 

ARSENAL — (See  Communiealing 
Official  hiformalion)....,.^...    5(K 

ARSON  , 

Definition  of, ^ ...,.  435 

Intent  to  defhtud  necessary  onj^ 
when  offender  owns  or  has  an 

interest  in  the  property ♦35 

Atcoipmonlaw „ 435,  436 

Attempt  to  commit 437 

Setting  fire  to  crops „ 437 

Recklessly  setting  fire  to  forests  437 

'    Threats  to  bum ^  438 

Forms  of  indictment 486,  487 

(See  Articles  of  the  PeaeeA 
(See  Miseliiif.) 

ART 

Distributions  of  works  of,  by  lot, 

are  not  lotteries _„ 124 

i6'm  Obscene  Pictures.) 

ARTICLES  OP  THE  PEACE 
On  ground  of  threats  to  do  per- 
sonal injuries,  or  to  burn  pro- 
perty  -. 767 

ASPORTATION.    (See  Thtft.) 

ASSAULT 

Definition  of, 174 

Examples  of  consent  induced  by 

Ihiud 175 

Defence  against  provoked  and 

unprovoked 29 

Provocation,  by  words  or  blows.  30 

With  inuiit,  pieventitto  of, „  32 

On  the  Queen..... „ 42 

On  officiating  olerf^yman. .........  103 

Pointing  a  firearm  loaded  or  tm- 

vOlHlMl  .........  «.,M.«»....y.....  ......  61 


Page. 
Common ^  i82 

Form  of  indictment. «, 257 

Occasioning  bodily  harm .....  177 

With  intent  to  commit  abomin- 
able crime „ 177 

Aggravated 177 

Of  Public  or  Peace  officer  in 

execution  of  duty _ 177 

Of  person  executing  process,  etc.  177 
Near  polling  place  on  election 

day ^ 177 

Forms  of  indictment...  256,  257 

With  intent  to  rob 340 

Form  of  indictmeiAi 477 

Indecent, — on  males. 177 

Indecent,— on  females ...,„  I7*' 

Porm  of  indictment 256 

Consent  of  child  under  14,  no 

defence 177 

Evidence  of  child 636,  637,  785 

Accusing  or  threatening  to  ac- 
cuse of  indecent  aa^ult 352 

Summary  trial  oHK...t 684 

Dismissal  or  conviction  on  sum- 
mary trial  of,  a  bar  to  new 

proceedings 163,  688 

(See  Intimidatiolii), 461,  463 

ASSEMBLY  ^ 

(See  Divine  Worship.)'' 
ASSEMBLY,  UNLAWPpL 

(See  Riots  etc.) 
ASSIZES 
OenCTal  Commission  of,  in  Onta- 
rio,—to  whom  addressed 6t4 

ATTAINDER 

Abolished ^(|^ 

ATTEMPT  9 

Defined  and  illustrated „„40,  '42 

May  be  made  by  solicitkig  an- 
other to  commit  a  crime.  ..38,    40 

To  assault  the  Queen 47,    48 

To  break  prison 95 

To  carnally  know  girl  under  It.  190 
To  carnally  know  ftoale  idiot, 

dummy,  etc 1 1 4 

To  cast  away  a  ship 440* 

To  choke  or  drug 169,  170 

To  commit  arson 437 

Form  of  indictment 486 

To  commit  indictable  offences, 
—punishment  of,  in  cases  not 

otherwise  provided  for 464 

To  commit  murder .....^  161 

To  commit  rape 104 

To  commit  sodomy... |04 

Form  of  indictment |29 


AD 
T( 

T( 
Tc 
Tc 

|,To 

To 

To' 
s 
s 

To 

To. 

To 


Too 

foi 

Tou 

de 
Tow 
Verd 

ing 
Verd; 

die 

ATTE^ 

'       ATTBS' 
Proof 

ATTOR] 

** 

ATTO%! 

Deflnit 

Consen 

secui 

Gonsen 

■ecut 

with 

sive  { 

Consent 

tions 

nicati 

judici 

bread 

incum 

faced 

May  prei 

an  ind 

Want  of 

ed  by: 

May,— if 

'•w  q\ 


r 


w 


■  '.^v  s^rt^'  I;!'* 


■  V*  * 


\«* 


Page. 

sf 257 

........  177 

bomin- 

177 

177 

cer  in 

.- 177 

aa.elc.  177 
lection 

177 

,.  256,  257 

340 

'•••>•«••  477 

177 

— ..—  179;^ 

256 

14,  no 

177 

,  637,  785 
to  ac- 

352 

684 

sum- 
new 

..  163,  688 
..461,  463 

0^ 


>ata- 


6)4 


9 

...40,  ^42 
I  an- 

..38,  40 

..47,  48 

r  1*.  190 
diet, 

114, 

440 

169,  170 
.....    437 
. —  486 
cm, 
not 

464 

•••••  161 
.»..  104 
.,i..  104 
129 


110 
171 
64 


83 


ATTEMPT  ^      p^^^ 

To  commit  suicide.::;:;;;:;; fi^ 

To  defile  women  '°° 

^^Ks!'"'"^'^"''^^'^'-- 

t'^°oSs!!.'''''''''"«°^""J«^f"i 

Tounla^HyVxlliuenee'muni'ci: 
pal  councillors...  "       """"'ci- 

seriously  nyure  property.  « 

To  Are  crops.  e/c.......r..f. J^ 

To  damage  hy  explosives «« 

To  kill   maim,  wound,  poison 

or  injure  cattle...  '^    "' 

To  imure  electric  telegraphs  eir 

To  use.forged  documents ::::;:;:  lol 

To  procure  commission  of  jn 

To'rc"''^^ -""-'- •"    '06 

440 
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GENERAL  INDEX 
% 
ATTORNEY  GENEHAL 

power   motion    to    Court   of 
Appeal  for  leave  to  apZl         ajn 
^nminal  information  by        -3   oj? 
'     Z^^^T  '*•«  "ght  ofTepry  •    " 
.,    so  aiso^has  any  Counsel  a'cffig 

AUTHOHrTY ''"'«^' 

^  rfi  ''■5"'?''   ^'^a'^    or   receive 

AUTHEPoTs^f-'"^^^^^— 

Porr'^P"^""'"' .594 

porms....:;-:::::::.:;-;:;-  Sf 

AVEHMENT8 

'See  Indiclmenl.) 

BACKING  warrants 537,  705 

BAIL 


\ 


447 
440 

122 


910 


650 
649 


784 


ATTENDANCE-,8ee  Witnesses.) 

ATTESTED  IN8TttDMENTS,/c 

^''' 641,  782," 

^  ATT0RNEY_(8ee^^^,., 

ATTO^EY  GENERAL 

Definition  of, 

Consent  of,  requir^d'fw  the  pi^ 
secution  of  certain  oflencessm  517 

iecuuon  of  a  person  chaiwed 

with  making  or  having  mSSt 
sive  suLstances... .!..    so^mt 

Consent  Of,  required  in  prosecu.'^ 
tions  for  Obtaining  or  commu. 

Tn^mK  °'  '""'•  concealing 
i"^"?'»»n«ce«,  uttering  d^ 
faced  com _        "  rVr  ,,, 

My  prefer  or  give  lea^eVo  prefer 
an  indictmeal *^      "^  «„, 

Wantofconsentortobeaitack" 
oa  by  motion  to  quash fioi 

••w  que8tions.-move  or  em- 


Rule  as  to, 

On  remand ^63 

After  committai*::::;;:: ?«? 

in     cases    of    trensnn     '^n    "* 

punishable  ird^eattS 
offences  against  the  Queen's 
person  and  authority..:."    °     56* 

By  Superior  Court T^i  ll\ 

In  case  of  new  trial...  / ^^*'  ^^ 

On  case  reserved  ?Z^ 

ofaftigitiveon-ende; :.:.:;: l]l 

l."jr  °/,«p««<iy  trial ::::::  %\ 


565 


ana  Bail  after  render       ist   ■i<^^ 

im      wh"i  '%""*"'  personunJer'    ^ 
^  ?^  -when  about  to  abscond 

jViiarceny  by,merged,_with  L 
cnminal  misaVoprTatb^^ 
in  the  general  term,  TTie/J.  15 
BALLOT  PAPER 

°?nr*„w*'-  '"J'"''"»'  °bliler«t. 

s  •"«[•  ""enng  or  erasing 440 

Stealing  or  unlawl\illv  inir.V.;  "  *„? 

BANK 


■  unlawl\i||y  liking':::  305 


Kmplpyees     of,     fraudulently 


296 


4ia 


Fraudu  ent  preference  by  n^ 
sidenU^directoraoroth'erPoffl- 
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=5?r 


iJ^i, 
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^::.:i:^X' 


t*«jL  IvjiLi  ftt  *.  I  >  »Li!  v'*-.i    .   jte^. 
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CBIMINA-L  CODE  OF  CANADA. 


I  ^  1 


(f 


C 


Unlawfully  assuming  or  Usine 

tliB  title  of, ,.!. 326 

^^  Making,    using"  or    possessing 
imitations  of  Bill  paper  of  any..  408 

Ui  hngland  forgeries... 40if-4IO 

BANKER 
Ueiined ;.,.    .\ ___  j  ^2' 

BANK  NOTES         '  "    , 

Forgery  of,; ...._^^  395 

Purchasing,  receiving  or  having 
possession  of  forgeries  of. ......  406 

Uttering,  or  using,  or  a'ttemptini? 

to  use  forgeries  of, 404 

Engraving  or  making  plates  for 

engraving.;.......  ^ 4O8 

"^nng,  engraving,,  uttering, 
aistrifoutmg  or  using  circulars 
cards,  notices,  advertisements,' 
etc.,  in  likeness  of, 413 

BANK  OFFICERS 

(See  flan*.) 

■^  BANKRUPT 

"  ''        (See  Frauds  bif  Debtors.) 

BAPTISM  : 

Forging  register  of,  or  copy  of 
register  of, ""        395 

Falsifyingregistersof,  or  extracts 

from  registers  of, 411,  412 

.    Making  pr  uttering  false  certiO- 
cates  df, ..^__ ^jo 

BAR 

(See  Harbor  Bars.) 
BARRATRY  OF  SHIP 

(See  Mischief  and    Wreck- 

.         »"^) • 440 

BASTARD  ^ 

Evidence,  on  trial  of  mother  for 
murder  of, ^_      g^| 

®®"'"8  possession  of,  under  fconii 
/!de  claim,  18  not  punishable...  22 1 

BATHING  iq  public 105 

(See  Acts  of  Indecency).  105,  106 
BATTBHY 

(See  Assfiull.) 
BAWDY  HOUSE 

Deflned ■. •  jjy 

Keeping  ....- .Z.^..'^^Z  1 18 

I'orm  of  indictment 132 

Inmates  and  frequenters  of. lizo 

{SeeVagrancy) ue 


BAAVDY  HOUSE  p^eg 

Absolute  summary -jurisdiction  • 
of  Magistrates  over  offences  of 
,     keeping  or  being  inmates  or    _ 

frequenters  of, .,^. £^, 

Warrants  to  search no',  541 

BAVS    AND    TERRITORIAL    ,    . 
WATERS 

Debate  on 811-814 

BEGGAR 

^     (See  Vagrancy.) 

BENCH  WARRANTS 609 

BESETTING  • 

(See  Intimidalion  Had  Picket- 

'■  •   ting) 462 

BESTIALITY 

(See  Abominable  Crime) 
BETTING    ' 
And  pool  selling,— punishment 


104 


of 


123 


At  a  race  meeting  excepted 123 

BETTING  HOUSE 

Delinition  of. •..._  ( |g 

Punishment  for  keeping.."...  ..."  ng 

(^eeCommonOaming  House, 
and  Gaming.) 

BEYOND  THE  SEAS 

(See^ftrood.)  915,  916 

BIGAMY 

Definition  of 195 

Form  of  indictment 258 

Subsequent  marriage, after  seven 
years  absence  of  former  con- 
sort is  not 196 

Subsequent  marriage,under6onrf 
fide  belief,  on  reasonable 
grounds,  of  death  of  former 

cbnsort,  is  not ^  •      m 

Subsequent    marria&.pat    of 

■Canada i  .^196,  211,  214 

Proof,  Kemarks,  and  Authorities. 


396 
396 


Debate  on gof,  858 

BILL  OP  EXCHANGE 

Forgery  of .1^. 

BILL  OF  LADING— forgery  of. 

(See  Document  of  title  to 

goods) ,2 

BIRDS    ■ 

Jt'*"''?8 286 

Punishment  for  stealing...^ 306 

Killing  or  injuMng 443 


A- 


"v. 


.  .ai.,-rf:i2  SS  i*  ■?.  %:  ;!•■.. 


,4^' 


r>_,i!.*"  «.  -:i,  >rVL\ 


:^iiStt' 
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811-814 


286 
306 
448 
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w   .V??*     -VI  t  - 


T  »    -«i ,  gOOT^w- if^   .TljVESljSjjIglj 


J!^      «-<;j-Sw^'^  fs^^ 


BlfiTH 

Concealing  ...             I  ^**'" 

Form  of  indictmem ^  <!?o 

„  (Se?^ap];;;;;:j,"-| 395,411 

trial  for  murder,..  T     ' 
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923 


252) 


on- 


.  652 
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BOUGHT  AND  SOLD  NOTES    p.ge 
Forgery  of 

BOUNDARIES  ""'"'    '  ' 

Box,r  '**'*''• -■■••" « 

(See  Prize  Fights^ -*'- 

BHEACH  OF  CONTRACT  ' 


102 
128 


on 
matters 


102 
442 


BLACKENED  FACE   ' 
(See  burglary.) 

BLASPHEMOUS  LIBEL 
I^unishment  of,  

A  /.  "V™  °'"  ind'ctment..L 
A  6ona/fd»anddecentexi;ressi 

of  opinion  on  religious" 

IS  not  a, -......!.. 

BOAT-fSeo  Mischi^.) ... 
BODILY  HARM 

(SeMppren//ce,  AssaU,  Fu 
^'ousDrimgAVouZing.) 
BODILY  INJURY  I 

Cansing,  by  negligence.! 

BODY  CORPORATE 
Frauds    and    foJsilications    bv 

I-alse  and  fraudulWt  prosneclu: 

5r^"^f"rsf?»,    ■-- ., 

BHBAKING  AND  ENTERING 


173 


325 


'SS„s.!!!^;::^-'--^4e. 

For.nofindioto;;m::.-::..''"'S! 

BREACH  OF  THE  PEACE     " 
&ft"°"'  ^"'""^"'"^-     26 
I^ying  in  wait  to  provoke'breach    ^^ 
of  the  peace  by  persons  rl 
turning  from  public  meeting 

?o3:.:".?:!:"«  mdS^d 

(See  ^;^ray,    'UnlaxvMA'i. 

BfiEACH  OP  TRUST 

By  public  oflicer an 

By  trustee'.  '^^ 

Prosecutions  for  breach  of' 'tmsl  ^^^ 


62 

.58 

.4^ 


S^of  °!;.^;!  Pape-or-bonds. 


Proceedings    upon    indictment 
>iound  against..       «ni* 


408 


602 
408 


against goi 

Bank)...  297,  325,  320' 

able  at  common  law) 125 

"""".t^T'  "'■•■••••"■■-  »■  «i 

'KSTof  ACCOUNT  ._j^- 
■audulenl  d6structio^^»i 
Biflcalion  of,  by  clerkll^    ,«  1 
Th^°»f '  efindictraentW.;;;  ^f° 
The  like,  by  Debtors „' .  '^^ 

The  like,  by  Officials  oP-conil' 
Pany,  «/c.A , 

Form  of  indictment...  '.'.".'.'*.'' 
BOOMS,  Injuries  to 


(5^e  Bursary) ...,  355 

BREAKlfm'  PRISON 

BRIBERr'"'"""'/~^''*'    '' 

^^JJl  a  Judge!  or  member 

of  Parliament  or  Legislature       70 
No  prosecution  ofajidge  for 

corruption  to  be  comr       ' 

without  leave  of  the 

General. 


Of  or  by  Justices'oir  ■  the' 
"-ose^Ung  officers.  peacT^J 


r 


Br  by  Govei 
and  Employe( 
^  Disqualification 
;  ordinary  punisL 
Oforby  Municlpa 
etc 


.^ejCorrupiionf^ 


\: 


.*#•- 


•>te(*«i-«ijB  'iiW*S  *." 
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CIMMINAL  CODE   OF  CANADA, 


BURGLARY 


Page 


or   (Ii 
Jurigdiction  '  Iba 
Meaning. of  "Judge,-    in— in 
^conneetiota  with  sp4dv  trials   676 
^'    Meaning  of  "MMisterte"In.  jn 

•  '  -**  <=°?"?S|ii»««»«»%nary  trial 

Meamajiof^gBbrt"  in,  in  regard 

%s 809 

--.  ..i«w^-    -  .-•'iP'nary   fines 
iaad>'«pbttie»lBi'|l aqo 

ylsioii4«ppHSi)leto,-inthe 
'rial  of  Juvenile  ollbnder8..692,  697 
Appeal  in,— from  summary  con- 
viction ....L '.^_^  7|y 

Forfeited  i^ogni^ftncesin..!',!!!'.!  754 
BRITISH  SHIP 
On  the  high  seas  and  ifl  foreign 
ports,— offences  committed  on 
board  of....^ 5I4_  5,3 

BUCKET  SHOPS ,22 

(See  Gaming  in  stocks) 121 

(See  Common  Gaming  Hou- 

'^^  *«). •'• 117-121 

BROKER    (See  Agent.) 288 

(See  nought  and  sold  note.).      2 

^jBRONZE    (See  Copper  Coin.) 422 

BROTHEL 

V^^  Bawdy  House.).. .   117,  126 
BUGGERY 

(^  Abominable  crime.) 915 

BUILDING 

Breaking  and  Entering 356   362 

Destroying  or  injuring  by  explo^ 

•  sives '     _!__     43g 

Riotously  demolishing".""..'.",'."."."    53 

Riotously  damaging "I"    54 

Injuries  to.  by  tenants... ..'...'.'.'.7*  448 

Mealing  things  Jlxed  to 307 

Threats  to  bum , 433 

BULLION 


'Breaking  into  or  out  of  dwelling 
house  by  night..:...  .  -a^r 

"  Night  "•'deflned :.:::;.,:"  ;:i^  ^^l 

Actual  l.reaking ^iP357 

Constructive  breaking 'a'ei,  363 

Entrance 355'  ^\ 

Entrance  by  threats  or  ariVflce...'  355 '      ' 
uwelhng    house   includes   pre- 
mises occupied  and  connected 
with  It _     355 

Places  which  have  been  held  to 
be  and  places  which  have  been 
held  not  to  be  dwelling  hou- 

t^-'T: •••••  ^^3-  370 

I  he  intent  must  be  to  commit 

1^  some  indictable  offence.-  365,  371 

373    ^7A 

Essentiate  of  the  crime  of,> ,'  374 

Breaking  and  entering  place  of 
pbhc  worship  and  commjting 
indictable  offence  therein ../...  356 

Form  of  indictment 475 

Committing  an  indictoble  of- 
fence in  and  breaking  out  of  a 

place  of  public  worship.. 356 

Foftn  of  indictmejit 479 

Breaking  .a  church,  etc.,  with  in- 
tent to  commit  an  indictable 

offence  therein  ....„ ^sfi 

Form  of  indictment.- 479     ;,^ 

Breaking  and  entering  and  com-         * 
mitting  an  indictable  offence 

in  a  dwelling  house }  356 

Breaking  and  entering  dwelling 
house  by  night  with  intent  etc.  356 

Forms  of  indictment 479 

Breaking  out  of  dwelling  house 
by  night  after  having  entered 
either  by  day  or  by  night  with 
intent.  «fe.....4l,.,. s 355 

Form  of  Indictment „  479 

Houseireaking ...^ '  374 

Forms  of  indictment  "!!.  479- 

Breaking  shop ["*  375 

Forms  of  indictment .."  430 

Entering  or  being  found  in  a 
dwelling  by  night,  with  intent. 


Gold  or  silver,  unlawftH  posses- 
sion of,...:... 47Q 

V  :      , 

tering,  removing;  or  interfer- 
ing with „ 44Q 

OLAHY     , 


etc. 


...  376 
into  jtt^v 


,  Gprnmoh  law  definitions  of 
Deflned  by  thfl  Code ', 


4, 


355 
356 


Form  of  iadicttteni 

^latJJBt'lfb^k' 

Wng  house .^ 

peing  found  armed,  at  night, 
!L    with  intent  \^  break  into  any 

^    building i » 

Forms  of  indictment. ....,..,. 
Having,  without  ligtVii  excuse, 
light,  of  houser 


377 
48(? 


»,tt 


eossession.  by  ni\, 
reaking  instruments 377 
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pre- 
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363,  370 
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365,  371 
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../...  356 
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356 
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.....  356 
..,..479^^ 
om- 
nce 

....?  356 
ing 
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BURGLARY 

_     Fonnonndictment 
Having,  possession"™' 
nouse-breakinff    •  " 
with  intent,  etc 
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dq^   of 
instruments 


Page, 
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CAPACITY 
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Local    description    i„    bo^y  of 


OFFENCES 

Tredson ■ 

l^e vying  war" ""■ 


indittment 
BURIA£ 


581 


^'■^?.7«';Cprtf^niedby-murd2' 
'  o!:^rPl!?"l"rder,  wounding; 


42 
791 


72 


or  any  act  endangering  Mfe  * 
BPRIAL  BOARD  ' 


- — ,...».„  u,  ueam 7fii 

execution i^\ 


BURIAL  GROUND 
•Stealing  things  fixed  in'... 

(«eey«rf,o/i6Vam,..'".."""" 
BURIED  BODY 

i^^e  Bod!/ Snalchin'gi.] 

BURNING 

(J'ee  Arson  and 
BUYING 

Counterfeit  money 423,424 

(See  Public  stores.) 
^Jf  J^fJ  <8ee  Marine  Stores.) 
CALLING  THE  PANEL 
CANAL  

»y     interfflrence    with    Hood 


■Viichief). 


4U6 

307 
313 

125 
125 

435 

430 


^  Place  of  Burial..     ""1"®*''— 

'*"J^'«?^,fegulaiion8"of"Go*v: 
eraor  in  jpuncil  „s  to  execu". 

Procedure  in  case"of  ■pre^nftni 
woman  sentenced  to  de^r 
CAPTION 

Not  necessary    in    makini?    un 
•       l-^i-ordol'c^^^^^ 

CARCASE  .""■■ 

Killing 
steal 


animal  with  intent 


7GI 


762 


7C3 
()58 


656 


to 


386 


627 


o  Ka'.«8.  etc ..:...:.""  "°°d      Evidence  of  child  .:;;:::.656:"63f 

8teahngmave8selba;geo;boai  ^T''""^  ""^  ^^''"^^^^T^^S- 


CARDS 

Cheating  in  playing 

(See  Gaming.) 
CARlCA-rtJHE  (See  Libel).... 
CARNAL  KNOWLEDGE 
(;omplete,  on  penetration  ... 
Ofgirf  undAr  14..... 

Attempt........' '■■ 

Forms  of  indictment.' .■■■■■■■   o„ 

Tariar^'"*  -'^'-  '^  ^- ' 

■* 177 

785 


338 


223 


2 
189 


quay  adjacent  to.":.::..""""  °^,,., 

«-CiMctTY  for  crime 

^i?;i°'i''*W'-en  under  seven 
absojote,  but  in  children  be- 


t>'-ugging,  etc.,  any  woman"or 
g'rl  so  as  to  enable  any  person 
^0  have  carnal  conn^tionv^th 

nr  f  ^'"■,™s  of  indict'tJi^nt.'"!.".'."" 
Of  female  idiots  nr  diin)mi^.,„."- 


110 


'  ■.. 


'     ^^V 
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CRIMINAL  CODE  OF  CANADA. 
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.^S/- 
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>/ 


CAHNAL  KNQWLEDGE  Page. 

Abduction   of  a    woman    with 

intent  to  have.... 217 

{»ee  Abduction) ..., 217 

(t-ee  Illicit  connection ) 
(See  Incest.) 
(See  Procuring.) 
(See  Polygamy.) 
CARELESSNESS 

See  Negligence.) 
CARRTER 
Giving  false  receipt  for  goods....  329 

CARTING  JURY 657 

CASE     . 

Statement  of,  by  Justice  on  appli- 
cation of  party  aggrieved,  in 
summary  matters 723 

CASE  RESERVED  ^ 

Court  may.at  or  after  trial  reserve 
)        any  question  of  law  arising  on 
the  trial  or  on  any  of  the  pro- 
ceedings preliminary,   subse- 

,    quent  or  incidental  thereto 669 

i'tatement  of  case  for  the  Court 

of  Appeal.'... 670. 

(See  Appeal) 
CAT— (See  Animals)  ...  286,  ^06,  448 
CATTLE  ,  *  f 

Defined 2 

stealing „ '■■  305 

Killing    with    intent    to    steal 

carcaseof ; 286 

/jTViiftilly  destroying    or.  dama-    - 

^«'ng 442,  444 

Threats  to  kill "447 

Attempts  to  kill j 447 

Forms  of  indictment 4j«9 

Care  and  treatment  of,  in  transit 

by  rail,  or  water 455 

Penalty  for  violation  by  Railway 
Company  and  others  of  provi- 
sions as  to  conveyance  of, 456 

Entry  of  peace  officer  into  cattle 

cars,  vessels,  etc * 451 

(See  Cruelty  to  animals) 45 

CERTIFICATE 

Ot  execution  of  death  sentence ..  702 
Of  trial  at  which  alleged  perjury 

viwas  committed „.  6/tO 

Of  d  previous  conviction.. ......  . 

Of  conviction  of  witness*^ ttWl 

Of  finding  of  indictment 609 

0/  disiqissal  of  chargg  on  sum. 

mary  trial  V 688, /689 


CERTIFICA-^E  »     ^    p^^^ 

The  like  linder  provisifi/js  ts  to 

summary  convictions  ........  700 

The  like'  on   trial  of  juvenile 

offender 594 

(See  forgery.) 

{See  jBaptism,  ^Birik,  Mar- 
ridge,  Death,  ButiMl.) 

CERTIORARI  i^ 

Rules  ofCourt  as  to 508 

Unnecessary  on  an  indictment 

againM  a  Corporation 602  ' 

Not   allowed    on   appeal   from 

summary  conviction 720 

CHALLI^NGE  TO  GRAND  JURY 

Does  riot  dxist 606 

(See  Grand  Jury.)         ^ 
CHALLENGE 

To  a^ray  of:Petit  Jury !. C2j 

iPrincipal 626 

'   -rjf°r /''"""■ 626 

Trial  of, g27 

Ejlisors  or  Electors '.....'.,'.  627 

CHa/.LENGES  TO  THE  POLLS 
Pef-emptory. 

I    By  the  Crown 631 

By  the  Accused 629 

In  ca'Se  of  mixed  Jury 631 

r  cause 629 

'    Grounds  of 629,  630  ' 

■_TriAlof, 630,  631 

n  abel  cases 631 

'risoners   joining   or   severing 

/    '" 631,  632 

C^ilALLENGE 

'  To  fight  a  duel 55 

To  fight  a  prize  fight '.'.  557 

HALLENdED    PUBLICATION 

(See  Libel) 

CHANCE  MEDLEY 

(See  Self  Defence) 144 

CHANGE  OP  VB.NUE 613 

CHAPEL 

{8ee  Place  of  Divine  Worship.) 

CHARvMuTER 

Questions  to  witness,  as  to,  (See 
Debate  on  Perjury) 845,  847 

CHARGE  (See  Judge's  Charge.) 

CHA8TISE1|WNT 

^.  '^fa''^«M''l.  or  apprentice, 
J^^WMlirrQ&sonable.. 34 


223 


ImmOi 


160 
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v-i^jlljwi 
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^.A'*.  ■. ,    ■■ 


J         W-    ^  -„  -X.^^,3,,|j,^ig^  -' 
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508 


602  * 
720 


606 


....  025 
.....  626 
.....  626 
....  627 
..,.  627 


GENERAL   INDEX 
CHEATING  ^ 

InpUngatWganu, '*?« 

CHEQUE 

''"orgrfery  of. ..., 

False  pretence  by  Vn^an^'of 

CHILD  

sanes  of  life  to  ,  .?^ 

Under  two  year^'oh^-aban"  '" 


92Y 


338 

39(i 
320 

41 


charge  of ,, 

16 

v;ng,  when"stoler^'X  ^'^^ 

221 


^  CIRCUMSTANTIAL  Evidence 

I  oi''^{  presumptions 

i  ''roAoWe  presumptions....  ■■ 

Rulesasto     '^4 

DM^of  juryVoacq;;;;:-— -,  '^ 

Ij5 

CIVIL  HEMEDY 


..  153 
153 
153 
15.i 


r^rz,-'  "'•  '>>••  crime 

•te'r.°L«e"'entor?4.  ,60 


For 


n  act  or  omission;,  not  sii«l 
pended  or  affected,  by  i?sbei 


Stealing  dicov  n„  ri'**"' °'^'?^'  '6 
BeceiviL    S»„°::,^!""ning..  22 

coyed 

Evidence  o7/w7thouVoath"'"636    7«i 
Under^,ourteen.  carnal  JoS.'  '«^ 

Consent  of. -when"under'four:  '^^ — h;.,-- 

teen.-immateridl "    ,-,  Obstructing  or  stritin 

Concealing  birth  of '^  '"g.-on  civ^i  n'n  ^"'  ""'^'^•- 

r«"  • «  ""born •    :;. «7  olfciat"!"""'  P'-°cess,_whe« 

Causmg  death  'of.  by  fright^  "" '  ' 

Evidence' at*lria»^' --'"""  ■■ '  -   ' *^ 

munJer  of  ilia 


ng 


a  criminal  offence.. Z.^. 
CIVIL  HESPONSiettlTY  ' 

CLERGYMAN.— 

I  or  arrest- 


508 


21 


103 


J?'' mplher  for 

On  trial  formuyorveVdVct'*' 
may  be  rendered  for- 

mentofbirthof., 


CLERK'S 


coin . 


70 


170 


CUILUIilRTH  ^  v^ 

Neglect  to  obtain  assistance  ^„' 
CHLOROFORM 

^tirln"^  «Pf?'ying.-to  facili- 

oH-ence'!!r.!:?:.:''..:':::;'='«t,i. 

(HOKE 

Attempt  to.-with  intent  to  com- 
mit an  indictable  offence. 

'       '^^^^J"""'"!/  «nd  //n,p^: 
CHURCH  1^ 

Breaking  and  dritt—ipflsr-         ■!•;« 

.  BiSXT^fc^r^r  '"^ 

CHURCHtARD 

Obstnicting  or  preventing  burifll         i 
service  in.....!^. ."«.'^""'"  (See  Testamentary  /„,<^. 

Stealing  things  fixed  in;... jjf  •"»«0 

CIRCUMSTANTIAL  EVIDENCE         rO^**CIOlif 
Necessity  for  cdution  in  receiving  '^'^e  (7omp«/«on  j rt 


03 


i_  .u  •'"■''  """»».  etc.... 

orba!^f'J^.''''?Governmenl 
iwa?;i!r"'"^^'^'«e  dividend 

i  ''o™  cnndictm^pi..:  .;;:;■••■  JS 

CLIPPING  ,  ■■■ 

Ci^rrent  gold  or  silver 
I  CLIPPINGS 

Of^TOt  coin.-possessin^W^i, 
Form  of  indiatment.....™}^ 
COACHMAN 

.     i^^e  furious  jjrivingi 171 

COCKPIT 

''"rt?pin7.':.?;   •""^''taining 
Allowing  ^55 

COCKdP      * *^\ 

Found  in  cockpit.-confl8cation 
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455 


14 


421 
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CRIMINAL  CODE  OF  CANADA. 


m. 


I 


A 


/ 


4*?- 


^Oi'*  Pao, 

Oflences  relilflng  to, .. , 422,  434 

Ad  vertiziDg'counterfeit 485 

Meaning,  of  "  counlerfeU  token  of 

value     ..,.., „ A30 

Meaning  of  (h«  word" ••"counter- 

/**''" , 4'>«) 

•Counterftiting,  or  gilding  or  sil- 
vering coin  to  resemble  current 

gold  or  silver  coin 493 

Proof  of  counterfeiting '. 424 

uealing  in  and  importing  coun- 
terfeit coin 424 

Manufacturing   current"  copper 
com,  and  impoi;|iflg  uncurreni    ' 

copper  coin  .,...!m. 405 

^Copper   coin   includes  coin'of 

bronze  or  mixed  metal. .w  ...  5I122 
Suspected  coin  wM  bo  cut...     '  495 

Seizure  of, .' 425   425 

.Expoiting  counterfeit .*.'~'......'  426 

Making  instrumt^nts  for  coining    427 
Bringing  instruments  fo<%oininir 
from  Her  Majesty's  minHk  intS       , 

Canada .77....     42!) 

Clipping    or   defacing  "current 

Coin,  or  possessing  clippings...  429 
Possessing  coftnterfeit  coin.  ?..,    430 

^nces  respecting  foreign 430 

tftnces  respecting  c^v  coin..  430 
ttenng  conterftfit  golffiLilver.  43 1 
Uttering  light  coins,  m^^  etc   43 


I  COMBINATIONS  p^cs. 

Specfal  provisions  as  to  trial.. ..    450 
Examples  of   illegal    combiria- 
'"">8 • ,.  459,  460 

(See  Conspiracy.) 

(See  Trade  Unions) 

COMMENCEMENT 
Of  Act 

Of  prosecution,  what  is"...  5*19* 

COMMISSION 
To  examine  witness  dangerously 


I 
520 


ill. 


635 


636 
636 


Uttering  defaced  .i^, 

Publishment,  after  previo^ 

viction ...^. 

Forms  of  indictment". -____o„ 

Proof  at  trial J!!^53 

IJ^uction  of,  by  order  of  Court'.  653 1 
MaMier  of  charging  a  previous 

conviction .....„....;.. 

Consent  of  Atty   GenVrequired 
Tor    prosecuting    offender  on  * 
charge  of  uttering  defaced  coin 

under  Art  47i« 517 

Evidence  of  coin  being'false'or 

counterfeit »...?...'' 

Evidence  on  proceedingsfor'ad 
-       vertising  counterfeit  money...  001 
'^       Search  warrants 539 

j|if#  COI^lNAflONS 

■      a?%f 't™'"'  Sf  trade 457-460 

.  ;,  Meaning  of  "Trade  combination"  458 
By  persons,  or  corporations,  to 
unlawAilly  limit  the  transpor-  . 
tation.production.manufacture 
or  supply  of  ^y  commercial 
commodity,  etc.,  or  to  unrea- 
sonably   enhance    the    price 


562 


118 


590 


640 

631 


thereof,    or   lessen    competi 
won '^.et 


458-459  1 


Notice  to  prisoner  of  examination 
under ■.. 

To  examine   wUneases'out "of 
Canada 

COMMITTAL  FOR  TRIAL* 

By  Justice 5g2 

In  case  of  Justice  deciding"  to 
discharge  accused  at  prelinu- 
narv  enquiry,  prosecutor  may 
be  allowed  to  be  bound  over  to 
prosecute,  but  may  be  ordered 
|o  give  security  for  costs..  56 1 

COMMON  ASSAULT 

CSie  As"sfiuU.] 
COMMON  BETTING  HOUSE 

peeping. „ 

(See  Hating  house.) 
COMMON  6AMIXG  HOUSE 
'Defined  .4. p.^ 

rcbing,— by  Chief  of"poiii^'  ijg 
*tc, ; , jjc, 

eaning  of  "  chiof  constabl§  " 
"  deputy     chief    constable." 

Destruction  of  gamVng  "instrul 
^     nients,  and  forfeitureof  monies 

i    /oundin.,.., 542543 

Evidence  of  a  place  being  a.644,'  645 
Keeping [  ,,jj 

Cormofindictment...;!  .,    '  139 
Obstructing  a  Peace  Officer,  etc 

entering \J'  jo. 

Playing,  or  looking  on  at  play  in"  1  ■>  1 

PrequenUng....„  ." ...?.....  126 

(See  Gaming\ 

**  *    (See  Gaming  in  Stocks.) 

,   J  (See  Beiling  and  Pool  Sell- 
%    ing.) 

(See  LoUeries.) 

COMMON  LAW 
Rules  of 


121 

123 
123 


•  -  '^  \ 


KiHi    ...jx.  fl&SSij'  .  \ 


♦■ 


•  «'.p^-^- 


/■ffv-Jf  .^T^^tO" 


Pacb. 

lo  trial......  459 

Gombiiia- 
i-  4:>9,  460 

I 

i 519,  520 

igerously 

635 

minatton 
- :r  636 

i    out  of 
•"'M 636 

562 

iding  tD 
prelimi- 
tor  may 
i  over  to 
I  ordered 
sts..  561,  ^62 


USE 
118 

SE 

117 

Police,  119 
5i2 

iUblS  " 

table," 

...  543,  645 

instru- 

monies 

.-  542,  543 
a.644,  645 

118 

.» 132 

JT,  etc., 
121 

lay  in.  121 

126 

*•) 121 

!  Sell- 

123 

r 123 

8 


nuisances., 


115 
116 
117 


126 


^MMON  NUISANCE 
Defined 

Public  or  priv«tj»' 
Which  is  criminal 

Which  is  not  Criminal 

(^  JfuisancB )      ■ 

■COMMON  J^fiOSTlTUTE 

(See  Vagrancy  A..,         „, 

GOMMUNICATINO       ' 

Official  information.. 

information  acmii«Lj  Z'": 

office-....  *^"'™d  by  holding 

Consent  or  Atty"  Gen  ■•■"••••.•  ••• 
»n  prosecutions  ft,t     '^^•"'ed 

COMMUTATION 
Of  setotence ' 

COMPENSATION 

'        a,renTeJ!!«^'»«'^^y  Criminal 


P*«^  CONCEALING       ^ 

"*l     *'«««"a' documents  or  f„  .    • '**''^- 
Proceedinggfo.  "  ?'/«c'8  in. 
«"e ....',  ^  '"'  '•egistration  of 

Property,  wi'ih'intent';;",; ■•;••'•"  328 
^  creditor8.i  °  defraud 

Timber  found'idriHT ^^7        , 

(^^  Secreting)"" 308  . 

CONCEPTION 


4!)  I 
50 


516 


769 


-or article fdJ'SSth?/"™*    " 
^NDITIONAL  nZ^:' '»« 

Of«.:sto/renders...„     ^K       * 

CONFESSIONS       ■■••^-  '^* 

And  admissions  bj 


.accused 


may 


COMPLAINT       I 

(See  InTormalionand  Comph 

COMPOUNDING  ^ 

Penal  actions 

COMPULSION 
By  threats. 

By  force  ..:••;: 

By  necessity  ,  *";*" 
Of  wife '  "■ 

"CONCEALING 
^  Police  fK^^*'-^-«°"nted 


700  I 
701 


wnl)  535  I 
•.....,.     92  j 

12  j 

13 

13 1 

..13,  14, 


..Examjay  *°-«<'n'i88ible,^      * 

Of  an  acoomplTce  «',;; 555-559 

notadm,s8iC    »7n^T™"y 
complices.-.Bv"*^'""  his  ac- 

dying  declnrT^?^"'"'*'  as  to 

Evidence  of  Accuserf^ff;;"; 559 

,  Defore  the  pSI?"?  «'"'°' 
In  capital  cases?  re„S/i'^''«!f-  640 
punishable  aa  if  „„     pAender 
verdict  -  "^  convicted  on 


Jon 


554 


49] 

48  j 


or 

orim- 

admissi- 

554, 

554 


557 
640 


Act.) 


(See  Admissions). 
(See  Accused.)  .  ' 
(See  TJifl  Vanada  R^iA 

^^^i::::::::"  ^^jI^^^^^^ement.  souZI^' 

We.valqabla.<tt,o.;:    ^1  i^^  SolUaru  Cnnn^lS 

CONPISCATIor  ""^'^'^■^  768 

orerir„2f^^"dS:  CON.n«.TION        ^" 

Consent  of  Atty  Gen'i^iV.i-A""  ^"  '*^  W^cAcwrt ) 

<»old  or  silver  vUh'sJiV"\': 517  ioQe  Burglan/.l 

290 1        jyli^ilg.^f  dqatfa.ooaM'a 


338 


355 


^ 


59 


3& 


% 


•# 


'      '^. 


(I 
OEIMINAL  OODK  OF  CANADA. 


CONSENT      ,  p^og. 

To  surgical  operations 34,    35 

(See  Surgical  operaliont.) 
Of  girl  under  sixteen,  to  abduc- 
tion, immaterial 219 

or  parents  orguardians—abduc- 

tlon  of  girl  under  10,— against  219 
Of  child  under  U,- to  indecent 

assault,  etc.,  immaterial 177 

To  assault,  obtained  by  fraud...  174 
To  act,— amounting  otherwise  to 
indecent  assault,e(e,— obtained 

by  fraud 175 

Of  Gov.  Gen,,  required  to  prose- 
cute foreigners,  for  ollences 
committed  in  Admiralty  juris- 
diction  , 6t3 

Of  i4«y.  Cm.,  necessary  in  prose. 

cutions  for~ 517 

Concealing  encumbrances...  517 
Criminal  breach  of  irusl  by 

trustees 325,  517 

Obtaining  or  communicat- 
ing official  information.... 

■        ,   ••;•:•;  — 49,50,  51fi 

Judicial  corruption 79,  516 

Making  or  having  explosives 

58,  517 
Ottering  dtfaeed  coin...  .432,  5 17 
Of  Minister  of  Mar  ^  Fish.,  in 
prosecutions   for  sending  or 
taking  unseaworthy  stiips  to 
»ea 174,  517 


CONSPIRACY  Piat 

Evidence  of  separate  acts   of    " 
conspirators  done  in  pursuance 
.of  common  purpose 33& 

CONSTABLE 

Included  in  deQnition  of  '•  Peace 
OffUer" ......^ 5 

(See  Chief  ConstajUe).  - 543 

CONSTRDCtlpN         f 

Of  acts  and  documents 510 

511 


CONSERVATORIES,  Gardens,  etc. 

Stealing  plants,  fhiit,  etc.,  in 307 

Damaging  or  destroying  plants, 
etc.,  ia...... ,... ....:.„  450 

CONSPIHACV 

Deflnitions  of 335,  337 

To   bring   false   accusation  of 

crime go 

To  deOle  a  woman  (See  Adul- 

lery) \\\ 

ffonn  of  indictment _  131 

To  deflraud 335 

Btamples  of  conspiracies  to 

-       def^ud 336,  337 

To  commit  a  treasonable  offence.    47 

Treasonable 46 

'  Overt  acts  of,  in   treasonable 

conspiracies 46 

To  intimidate  a  legislature^ 47 

To  murder 165 

Indictment  need  not  set  out  the 
flvudulent  means,  agreed  upon 

in  a  conspiracy  to  delVaud 586 

Particulars  of    the    fraudulent 
means  may  be  ordered 586 


Of  references  to  certa^  Acts., 

CONSTHQCTIVE  BrJsAKING 

(See  Burglary.) 

CONSTRUCTIVE  PobsBSSION.  285 
CONSULAR  OFFICER 

(See  Extraditifn) 898 

CONTEMPT  / 

(See  Disobeditkue). 
(See  Speedy  lirials). 
(See  Witnessei). 
t»Nl'RACT             / 
Criminal  breache^  of,  by  indivi- 
duals, and  by  companies 460 

Duty  to  post  up  provisions  of  law 
as  to  criminal  breaches  of  con- 
tract   l..„ , ^  461 

Penalty  for  defacing:  posted  copy 
of  law 1 46t 

CONTRIBUTORy^  NEOLIOENCB 
Of  deceasedi—Ao  defen06'  to  in- 
dictment for  ijhanslaughter,  159,  160 

CONTUMACY 

(See  £r(r^t(ton) ».  895 

CONVENTION! 

(See  Exlifadition)... 895 

C0NVER8I0 
Theft  by„.,,J».., 272 

CONVEYANCE  OF  CATTLE 

Special  provisions  as  to... 455 

Penalty  forf  Railway  Company, 
and  others  violating  provisions 
as  to  .....J. 456 

(See  CUtle.) 
CONVICTION 
May  be—/      '  ,"  ,| 

Par dlempl,  t^^hfUlof- 

feolceproved....„^fr...«,rt..  650 
For  Mlempt,  thoiigh  ftill  of- 
feiice  charged 650 


# 


<=t 


-J'  ■&.-  ' 


% 

r^ 


f 


^-f- 


i»ir  A' 


Pabi. 

acts   of 

'^^ 

ursuance 

338 

f  "  Peace 

,s 

'«)•- 

543 

MO 

Acts..... 

511 

KINO 

ISBION. 

285 

89S 

f  indivi- 

ties 460 

IS  of  law 

SOfCOD- 

-  461 

ted  copy 
461 

lOENCE 

*"  to  in- 
iter,159,  160 

895 

■  •••■•••»••     OVv 

272 

TLB 

455 

mpany, 
msions ; 
456 

J^ll  of. 

•  ••a»*i»*   650 

ftill  of. 
650 


J  «ENEBAL  IND' 

CONVICTION 

^'Jfr^''!  "'■*'"■«"««  charged*"' 

I'or concealment'orbiiih'""  *^^ 

PorSj/r^'''^^"  652 
l^'otlempt  to.assault «Io 


For 


For 


or  commonassattlt,  oniriai 
[or  unlawful  woundina''t 


649 


981 

COPPEH  COIN 
lnc,„descoi„of,ra.s,^^^^/«- 

CORONBH,— 


422 


608 


"»«•»  publishing, 


wounding.^  650 


sons    chargedorTc'cusefof 


0 


iitamng  ,1  M  j,  riU,       an 
alina.  as  a-       *•'' 


650 


For  slMlina 


r.f]^""h^^  against  one 
?.!^^r«f»idefendanlsjoinu 


ly  tried  for  burglary,  and 
„        tt*o'{&--«-'^st 

Hecord  of,  how  made  up n^i 

688 


"'"•■derormans];ughe7.r°'538 
CORPSE,-  ^^ 

'ndecenl  interference  with 
CORPORATIONS,-  

Criminal  breach  of  contract  by 
l8«e  tfody  Corporale) 
(See  Bawti) 

ProS!!''?f"^'^-«--) 


125 


460 


CORRECTION    *"'''"' 


offence,  effect  of      , 

firm.!!..?."*!,'""*  '■"^■■^ant'of 

Bvidenceof"  ' uv;*  ^^8 

64 1,  689 


160 


"^f^Ki^e'^^^'^i^S-^-        , 

9''/7«""«  offendere;rpom  of '  tli 
Not  to  be  quashed  for  wa™  tf  ''^  ' 

^inBVf^!??'*='^'"'"«^P™ce^-^^^ 
Tn%  fl!  '^^®^  cause-... B9S 

^  Arel^e""''-'  °^  ««-^°- 

Of  witness,  may  be  proved  if  hi 
deny  it,  under  eiaminafion      Bit 
S"l?!;.  :°  f  "-'dition  mail  ^*' 


(Seeaaj«,«n<n/) 34 

CORROBORATION 

^l'!'^  '°  *'<">^««'  upon  the 
evidence  of  One  witness  in 
prosecutions  for    ""'"^^s.-m 

Treason '"" _ 

Perjury   ..     884 

sedudhn.,::::  • ^f* 

^'filing  women":::::. ^f* 

Parents  or  guardiani'prZ    '* 

„<^ringdefilment  ofgfrh  RUt. 

ffoi'^'holders  permit  i^t  ^* 

•  filemenl  of^rls^:..  _  ^^  gfiA 

Conspxracu  to  defile^. ««; 

Carnally  Lowingi^iiitT  Mi* 

CORROSIVE  FLUID       ^^* 


COPY 
pfparUcu^areto'i^'Kirateh^""  ?i^ 

T'^ftHy ,„ 


Casting  or  throwing  at  or  UDon 

CORRUPTION,—  "* 

Of  or  by  ajudgB,  or  a  member  of 
Parliament  or  Legislature^ 

No  one  holding  a  iudSolH^ 
to  Iw.proswuteaTrSdSt 

.  coma^Uo^,  Without  £""S 

goyed  In  ?resecuHng-''?r' dt 


171 


79 


5(6 


AW-m.7&,.^,g(^- 


\ 


1% 


982 


CRIMINAL  CODE  ©F  CANADA. 


CORRUPTION  rt     Pagb. 

Of  or  by  Govt,  officials  or  em- 
ployees ...: 80,    81 

Disqualilication,  added  to  other 
punishment 82 

Of  or  by  Municipal  Councillors,82,    83 

Of  Juries  and  Witnesses  (See 
Embracery) 91,    92 

Frauds  and  Breaches  of  trust  l)y 
public  officers 82 

Corruptly  tJBking  reward  to  re-ii 
cover  stolen  property 93 

Selling  or  buying,  or  giving,  or 
*  ,,  receiving  any  reward  or  profit 
;  for  offices  or  appointments 83 

Lifd  disqualilication  from  hold- 
ing office  added  to  other  pu- 
nishment.  _ 84 

costs 


May  bo  awarded  against  a  de- 
fendant convicted  of  any  in- 
dictable offence.........*. .v..  699 

Against  prosecutor  in" libel  cas^  700 
Oncpnvictionfor  an  assault,  miy 
be  enforced  ky  imprisonment 

not  exceeding  3  montJW 700 

, Taxation  of...... „... ..'  700 


Dy  rules  of 
of  Criminal 


May^  be  regulated  b 
Superior  Courts  oi 

Jurisdiction ; 508 

,.0n  trial  of  juvenile  oirepders.....„696 

tfn  summary  matters.* 

^     On  conznclibn. 712 

On  dismissal .....i...,*.  712 

Tariff  of  fees  to  be  flui^eil  by  jits- 
tices  or  thd'ir  clerksL. „  7|,2,  713 

Security  for,  may  t-fte  ol^red 
from  prosecutor  Who  *inds 
himself  to  pros^ute,  oti'  dis- 
missal of  prQlinAory  bharge 
by  Magistrate -.JSj^..iM^ 56 J, 

Of  actions  against  penfSSMtJ- 
ministering  the  criqqlD|fllp^4 

On  Crimihal  Infocmationt^QBlfL^ 

CbUNSBL 


(See  Addrisiti  of  Gopnsel.. 

.7...;-,  620,  624 

COUNSfiLLINO 

Or  soliciting,  or  advising.'  or, 
incifmg  to  the  coounisslen  of 
an  offence A.  ^..  .^.i.,...  38, 

(Bee  ParU4s  to  offUnces.) 
{SeeAltm^t.) 
COUNT 
J(e«ning  of  the  express'iotf'i 

COUNTS 

b  May  contain  altemaliva 
ments ;....... 


■V 
-I" 


40 


*  3 


COUNTS  p*6B. 

Certain  averments  not  to  vitiate.  584 
Particulars  of  matters  vaguely 

chargedin,mayBfeordered.584  585 
Joinder  of. 589 

(See  Indictment.) 

COUNTERFEITING 
Public  seals  of  the  United  King- 
dom,  or  of  Canada,  or  of  any 
of  H.  M's  dominions  colonies 

or  possessions , 4O6 

Seals  of  Courts,  reg^ijtry  offices, 

^  e'c 406 

btamps  {impressed  or  adhesive).  410 
(See  Coin.) 

CONTERPEIX  MONEY  *» 

Advertizing .„.„  433 

Evidence  as  to 641 

COUNTY  "^       % 

Definition  of ; 2 

(See    Magisterial  Jurisdic- 
tion.) 

COURSE  OP  JUSTICE 

Attempting  to  obstruct 91 

(See  Corruption.) 

COURT 

Definition  of,  in  the  Fugitive  Of- 
fenders'Act 909 

H«ilesof 508 

(COURT  OF  APPEAL 

DOlttitloliof '. 2 

{See  Appeal.) 663,  671 

COURTS  eut  of  Canada,— 

Evidence  in  relation  to  proceM- 
ings  in ;.....  782 


.  583  [ 


COVERTURE 

(See  Compulsion.) 
(See  Husband  and  wife.) 

CREDITOR  , 

{See  Frauds  by  Debtors.) 

CREE5 
Stealing  from  a  vessfel,  etc.,  in  a. 

.CRIMINAL  RESPONSIBIliTY 

ft»tection  fiponKi....j .-.'.. 

CSee  Juslifieation.)' 

(See  Arrest.)- 

(See  Civil  responsibaUy.)  ■ 
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K'f«i^>r 


Pa  SB. 

)t  to  vitiate.  584 
>rs  vaguely 
ofdered.584  585 
589 

) 

Dited  King- 
,  or  of  any 
ns  colonies 

406 

»try  ofBces, 

406 

'a4heswe).  410 

433 

641 

2 

Jurisdic- 

3 

c< 91 

igitive  Of- 

909 

" 508 

2 

663,  671 

»~" 

0  procdM- 
782 


wify.) 

Mors.) 

etc.,  in  a.  312 
BIliTY 


IbilUv.) 


«i  *• 


\^F'j' 


"^^^^ 


GENERAL  INDEX.    - 
CRJMlNATINtJ  ANSWERS       P        ,  r> 

CROPS  ' • ^«'  ''2-m?!S'r 

Setting  fire  to  ^^^^  ^^^'^8 

me  Arson.) "  *"  |    /°1«°ently  interfering  with 

CRQWN  BOOK 


Weapom, 


93a 

Pacb. 


.^u??n\':!T?'°"''^'':''"^'''^« 


668 


CHOWN  CASE  RESERVED 

{IIIapp'J"'^'- '''•  ''' 

GRUEL  ACT 

(^  Cruelly ioAnimals\ib\    452 
CRUELTY  TO  ANIMALS 

.beating,  overdriving,  abusfn/ 
torturmg  or  ill-treating  them  ' 

By  encouraging  oriidr""""*"      ' 


DEAP  AND  DUMB'PERSONS 
DeflJing 

: (See  Jdiots] '"l"'" 

iSeejJarnal  knowledge) 

DEATH,— 

No  one  can  consent  to  inaiction 
..  of,  upon  himself  "      '"""^"P'> 


125 

114 
114 


35 


451 


Jing  in  the 


fighting  or  baiting  of  aS  v "buiT 


451 
455 

m 


37( 


Keeping  cockpit..,. 

Reasonable  chastisemenris  not 
CULTIVATED 

CULPABLE  HOMICIDE     ,y 

CUMULATIVE  PUN18HMKNtt»  764 
CURTILAGE 

(See  Burglary]. 155 

CUSTOMS  OFFICER 

Is  a  putftic  Officer. 
CU8T0MH  • 

<;mHH^.^  ' *" 

J>AM  OR  FLOOD  U\V1» 

i>f « Mai  iH>i^,«,  4 

w»v«^  

DANUKHtvm  ^B 


'Ta?^.!''«'«^-"°'-.c-tifl- 

Defacing  or  ininrln„""   •    '  *"'  *'2 

Accdleralion  of ' 9* 

Whic|.^mig,,  h^Ve-beenrp;^  '*« 

,^^^  lAft 

(See /fow'cjde.) 

(See  Capital  ^nishmenl) 


868 


i^.  and  M^scbl^r 

Challenging  array  of  iurv""fn;      ^ 
partiality  gf  sheriff..!  .'^.'~'^°'„ 

of...        ^'     "**"-8"spon8loli 

Oo^ipound.ng  penal  actions         s?2 

Delamatory  Ubel  s*o  oc/;"  ^*' 

defence  ofWlin.  hi^'oS  '''' 

l(|n<l(mchiding^soment8) 


l>eatray: 
l»ri(\  li 
Undi 

K>reible 


.    ^          8«4,825, 
'»n%y  fences 


890 

J,  •*. 864,  865 

•Iway  travelling..  858 

'll'l<lD«'ainer.8!9.  830 


by. 


.%* 


^ 


or  moRKagors 
uitos  tP  i%i8ttn"s 

WttUv    --^ 

.Ifcltc, 
lis  61 

Justice 


8.^0, 
Hants 
892.  893 


'■■■. 814 

.    on 839.  840,  87? 


i- 


H 


U" 


k* 


.%nt\.^ 


^ 


4 
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CRIMINAL  CODE  OP  CANADA. 


t 


OBBATB  ON— 

-Obscene  photographs  and 


Pagb. 


pic- 
tures  851,  852 

Qirensive  weapons  »..„83 1,  833,  891 

Perjury 844,  847 

Preferring  bill  of  indictment. 

mode  of ^ ..875,  877 

Proposed    clause    t>rovMling  for 

postponemenu '/  trials...879,  885 
Public    ofBcers ,  —  Interfereoee 

with „ 840  844.  890 

Sedition  „ .....833  838,  891 

Seduction,   and    detilement    of 

women  and  girls 853,873.  874 

Sending  false  telegrams  or  lei- 

^f* ;..-.w~.i; _  W^ 

Stealing  from  the  mails Ms 

Trade  combinations .' ..i . 87!,  »7t 

DBBBNTURE8 

Forgery  of 3m 

DECEASED  j 

Contributory  negligendb  of,  no 
defence  to  manslaughter..  1 59,  160 
DECEASED  PERSON  j 

Forgery  of  name  of _      | 

Deciaration&  and  stss«ments  o£.  559 

DECEASED  WITNBi^ 

Depositkm.-T-when  admissible... 
DECENT 
Expressiop   of  opinion  on  reli- 
gious matters,  are  not  blasph&- 
moiifi 102 

(See  Indecenl  Ads.) 

DBGLAKATI0N8,— . 

In  lieu  of  oaths 91,  785 

Of  dying  person ,  559 

DEEDS 
included  in  deflniticSTof  "  Docu- 
ment of  title  " 

Concealing  fhim  intended  pur- 
chaser or  mortgagee 327 

Consent  of  Atty  Gen  required  to 
prosecute  for  concealing  en- 
cumbrances  

forgery  of „ 396 

DEFACED  COIN 
Uttering:... 432 

DEI' ACT  NG 

Current  coins 429 

Or  removing  land-marks  posts  or 
monuments  marking  provin- 
cial, civic,  or  Aiunici^l  bpyp- 

daries ..».>..  449 

Registers  of  births,  baptilmt, 
marriages,  deaths  or  burials...  4 1 1 


33 
32 


189 
110 


DE  FACTO  LAW                       PAok 
Obedience  to 35 

DEFAMATORY  LIBEL 

(See  Libel) 222 

DEFECTS 

Formal. 

(See  lndiclrr.enl.) 

DEFENCE 

OWwmlifef  house 32,  33 

Of  b««8e  iw  land,  etc.,  against 

trea^ssers 

Of  moveables 

(See  Self  defence.) 

UBFJLING 

Children  .lyider  11 

OEPILINa  WOMEN  OR  (HRL8 
Procuring  female  under  21   to 
hav6  unlawAil  carnal  connec- 
tion, in  or  out  of  Canada 110 

Inveigling  female,  under  2 1 ,  into 
a  house  of  ill-fame  or  assigna- 
tion for  illicit   intercourse  or 

prostitution l  lo 

Procuring  any  female  to  become 

a  prostitute nO 

Procuring  or  attempting  to  pro- 
cure  any  female  to  leave  Ca- 
nada to  enter  a  brothel  else- 
where    no 

Procuring  any  female  to  come 
from  abroad  to  become  an 
inmate  of  a  brothel  in  Canada.  1 10 
Procuring  or  attempting  to  pro- 
cure any  female  to  leave  home 
to  enter  a  brothel  in  or  ouf  of 

Canada |  |o 

Procuring  or  attempting  to  pro- 
cure,—by  threats  or  intimida- 
tion, or  by  false  pretences,—^ 
any  female  to  have  unlawAil 
carnal  connection  in  or  out  of 

Canada no 

Applying  or  causing  to  be  taken    . 
by  any  female,  any  drug,  ete.,t  ^ 
with  intent  to  stupiBfy  her  and 
enable .  any    person   to  have 
unlawnil    carnal   connection 

with  her UO 

Search  warrants  to  search  house 
of  ill-fame  for  female  believ9d 
to  have  l>een  invrigled WO, 


III 


DEFILEMENT  0^  WQMBN  OR 
GIULS     •  ~ 

By  prdcuremei>t  of  parents  or 
guardians.... , 


ill 


m*:' 


.J. 


*. 


-.J  ' 


» 


■,,^  ,  •  X'^"'.       ■*  " 


PAok 
35 

;l 

222 

) 

32,  33 

\c.,  against 

33 

32 

.) 


DR(HRLS  110 
ider  21   to 
lal  connec- 
anada.......  110 

[ler2l,into 
or  assignd- 
arcourse  or 

no 

to  become 

no 

ng  to  pro- 
t  leave  Ca- 
othel  else- 

110 

le  to  come 
ecome  an 
in  Canada.  110 
ng  to  pro- 
eave  home 
1  or  ouf  of 

110 

ng  to  pro- 
'iniimida- 
•etences,— 
unlawftil 
I  or  out  of 

110  . 

)  be  taken    . 
drug,  elq.^  * 
ry  her  Mid 
I  to  haye 
onnection 

110 

TCh  house 
)  believ0d 
«d IW,  III 

MEN  OR 

trents   or 

ill 


OENERAL 

DEFILEMENT  OP  WOMEN 
,^0R  GIRLS 

Jterente  or  guardians  knowin^lv 
receivmg  avails  of.         ^^ 

^?"f^°'^«'?  inducing;-; alidwl 

between  14  and  1 6 
Evidence  of  child  (witbout";;;ih; 

fornication  by  a  woman.."  H, 
<'»rnrn™,  ""^ 'ndictracnt... ..  V""  \\ 
Carnally  knwing  or  attempt        ^' 

to     carnallv     tr,«„,  •    ^s  ^ 


INDEX, 


Pagk.  ,  DEPfNITlON  OK- 


985 


'ace. 


in 


111 


carnally 
idiot,  or  imbecile, 


know     female 
insane  or 


lU 


l»5 
109 


-  Pr^fful"** ''"?»*>  female.    .... 

inHi'""°°  °^  unenfrancS 
Indian  women V,, 

(See  Seducliont  ■• . .     ""m'f 
DELAY-  -v'"/, 

Before  surrender,  -  in  extradi. 

899 

DEFINITION  OF— 
Abortion 

Accessory  afteVthe  fact"V;: Ti 

Actual  Hreaking ,^? 

Affray f..  -•••  357 

Allegiance..!,.!."* '    ^^ 

Ammunition.... -*3 

Assault .'.'.* " *35 

Attainder .! P* 

Attempt. !!,* 765' 

Attorney  Oenerai*!!!.' *2 

B2nl[I,^";!!!!!!!:::v:i;;;:;;;:::::J 

• ■■•".'  117] 

118 


bawdy  House. 
.  Betting  House 
Bigamy 


BuoketWp !!!!! 'L i2S 

f  Burglary...;.       .•;;■••*• ••••  "2 

.g^iknoWiedg^!!!:  !::;;;•;;  .^^-356 

jjj"i'«n(^"to<A7*a;-ri,;.:::!:!!!"''  < 

Ghallenges/o  Ihepod..'. J 

Chief  Con«table.„„         ? 


ss„r."i -■•■•••■•■■«  ?2» 

Copper  coin ??5 

Count 422 

Counterfeit   ' ^ 

Counterfeitiug!.'."!!.:;;.'." 'L^'  ?H 

gunterreitto1.enofvai;.e!!..^.:!'S 

Court  of  Ap'peal'!::;-' '-V?'  ^^ 

Xrfminorinfljrmalion  y'^"''"::  *[|A 

per.n,.,„,„iM :;;::■ '""JS 

Deodand..: ••  *.^ 

Deposition. " "  '**. 

Disorderly  housf.!!!! ^  ^ 

District.,  ■  "'» 

Socmen  5?  i^ir'-'°^i^«^m3S 

n_«;ginghouse£::-;i:-^3^;3,J 

Embracery         '^* 

Kntrance  ... '.'." jV^"  o'^ 

Exchequer  Jbill  ."■;.■.■,■.■ «  IB 

Excusable  homicide.,.'.! HI  ' 

Explosive  substance ■""    *?     . 

Extradition  arrangement!!!;:;;"  895 

Extradition  crinio ojf 

Mse  document J?^ 

Ealse  pretence  ,..         9,!^ 

Jj^trade  descrip^i; ;:!!!;;;:;;  ilt 

FoSt;;iz^»^^«'="::::  'H 


oreign  .state., 


Forgery 


894 
380 


54S' 


Goods 

Hhving  .possession 
Homicide  ....ir 

(nc-st ;....!!"" 

ItfclwSd  wound!!!!.;...  ifiB 


117 
414 
3 
139 
104 
lfi9 


Clerk  of  th«  Peace!!.;;;;;;;""876'  7fll 

aira-'Sot?.',.'''''''''  ;??i  ««%ii.iw:;::::;:: j 

Common  Betting  Hm,.a     ]li.\    j|gc  ("fextradition  mattera)"'  ijgg 

JB*8able5^micide  .!'."■ *'  ?« 

Kidnapping    j!}! 

Lacenitflrt  wound ,.     '""I'm 

l^baded  ai«s     .        ^' 

t-ottery ^jw*! '  ("V 


Betting  House.!!!!',;"" 
earning  House„  ..!■!"" 


Common  uaming  House. 

common  Gaol „...   nav  uov 

Common  nuisanc*  ;;;        '    7  ' 

Conspiracy ,.,..  ..;;;;;;;;• 

Conspiracy  to  d<faud...:.....:;:::  sS 


118 1 

1171 

7031 

114 

3351 


178 
169 
4 
124= 


k 


,■»  ■' 
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DEFINITION 


CBIMINAL 


CODp  OF  CANADA. 


Magistrate ;       772   Qflq 

Mails ....!.!  *      7 

Manslaughter  "."''". " ia« 

Military  Law ""      ? 

Miscarriage. '.."'.""' iqo 

Mischief. "  "iVi*  iXl 

Model "*•  "^ 

Municipality  J'!ZZ \ 

Murder....^ Via"  ,,„ 

Newspaper.       .::: '*®'  '*? 

Night ...„. ;;:;:;;■;;; \ 

Non  culpable  homicide,...','."""  141 

Offensive  weapon 1  X 

Outlawry •■••"'"  ..\ 

Peace  oflQcer....    -      ? 

Perjury ...'.'.."'.V.'.V  '"  * «« 

Person  .....,„.       ^\ 

Post  letter.....""""" 7 

Post  letter  bag....   ""-"      , 

Post  office.: • L 

Premature  labor.'.'.'.".." 109 

t'rison V*  ]yi 

?;i"^f';.°f.: ":■•:■■■  •■? 

Public  officer \ 

Publishing :::.:;;:;.':-  "22 

Piracy V,'  *i* 

Public  Magistrate ' 

Rape 

Biol  


Pass... 
9,    11 

351 


Bobbery. 
Edition. 


543 
185 
5! 
339 
67 
66 
66 


Seditious  cons»iracy 
Rediliaus  libtL..... .., 

Seditious  words  ..'    '  cc 

Seduction ....;...V ,  °° 

Self  defence ~ J?? 

8k«tch, :::;...:::::.';:;:"  J3 

Superior  Court  of  Criminal  Juris- 

diction ,,.,, 

Territorial  Dlvisibn.'."".*.'.' 'r 

Testamentary  instrument....' ',  ' 
Theft „ 

.TradeMark; :..  

Treaion  ....»; • ^ 

Trusty ^ " *J 

Unlawftil  assembly" * 

Vagrant f,.  """• 

Valuable  security.....'.'.'.'..'". " 

WarraBt  {in  relation  to  eitradil 

witchc'rafltl';";." ;;  ■" — - -  ^ 

Wreck V ^ 

Writing "•;;;;;; 

DHUMUM  TWSMINS 


DELUSIONS 

(See  Insoflity). 

DEMANDING 

With  menaces 349 

DEMOLISHING 

(See  Riot^iu  destruction.) 
DEMURBBR      ' 
(See  Olyeclioij^p)  lndictment}..b9\,  b9i 

DEODAND  ^boligbed 768 

DEPOSITIONS 
Of  persons  abroad  may  be  taken 

under  a  commission 636 

Of  sick  persons  may  be  rpad  in 

evidence  at  trial... 537 

On  preliminary  examination  may 

be  read  at  trial 638 

,  Of  persons  dangerously  ill'  may 

be  taken  under  commission....  635 
Accused  entitled  to  inspection 

and  copies  of. 616 

In  Extradition  proceedings.! !....,  808 
In  proceedings  under  the  Ifiiui'. 
live  OmmdoiH'  ^^\[ 

MESEHIEUS 

Persons  suspected  of  being,  mav 
beaiiesleil.. 


Dia 


536 

536 

39 


48 


217 
55 


•  •*•#*•••••«, 


6 
703 

6 
272 
♦13 


6 
51 

125 
6 


•  f  ••!<••«  •»■•• 


m 


Kesisting  arrest  of .,.,,[[ 

Concealing  or  assisting ...", 

Enticing  soldiel•8^dr  sailors  to 

desert it, 

Enticing  Militia  or,^W."ii'o'uni 

ed  Police  men  todesert 49^ 

DETAIN.     (See^ftrfii.int,,,)    

DETAINER.  {See  Forcible  Entry) 
DICE.  (See  Cheating  at  Play) 

(See  Gaming.) 
DIBS  FOB  COINING 
Unlawfully  making,  etc 4?? 

DIKECTORS    (See   Hody    GoffB- 

rate) j^  355 

(^eeflwj*) _29i  298 

DISABILITIES       '    *■ 
Of  Public  officitrts,  etc  ,  cosvioted 
of  certain  ofTenosKiflr,  M,  767,  768 

DISABLING 
A  penwtn.  with  intent 
indicuble  offenoe.. 

Of  minors ...^ 

On  ships _ 


m 
3* 


7:-—      ---^    -^-.^ 


jL ^rr- 


jf   jafe*  *  .* 


.^.^ 


fe* 


•;?' 


1 


Pass>  . 
~- 9,    11 

349,  351 

Mtion.) 

i«n/)..59l,  59J 
768 

be  taken 
i 636 

B  rpad  in 

■•;• 637 

tion  may 
638 

ill  may 
lission....  635 
specUon 

616 

igs 898 

lin  l'"iig|. 
913 

ig,  may 

536 

536 

39 

iloM  to 

-J 48 

MounI  4 
t 4r 

I  217 

Mhj)~    55 

y) 

4?7 

..J^    326 
-291  2«8 

victed 
k,  767,  788 

^Mi  170 


.      GENERAL  INDEX. 
BI8CHABGE 


Of  Jury. 


561 
657 


DISCHARGE  OP  I^HISONEjT"* 

Unlawfully  procuring 

DISCUSSION  "" 

J'atr  Comment) 22q 

DISGUISE 

(See  Burglary.) 

DISOBEDIENCE 

To  a  statute 

To  orders  of  Court'. " t^ 

Neglect  of  Peace  Oinc^r'io'su',;: 

press  riot ^^p- 

Neglect  to  aid  PencoOffideVVn    ^^ 


96 


231 


377 


306 


54,  55 


173 


;; 117. 

'•ling°l*eacebmcer  enter- 


I  DISORDERLY  Hf)(J8B8 

■       Defined 

Keeping 

Frequenting,.! 

ObsfructinB  Pe 
ing. 

l^^^OommonBau'dy  House.) 

i^esCommon  Betting  I/ousi.) 

■       ^^J^mon      Gaming 

DISgUALIbUJATIONS 

On  convictions  for  certain  olfen- 

,  .     ^  * 89.84,767,  768 

DISTHIOT  J 

Defined * 

DIBTtlRBiNU  ^ 

Beligioy^  Worship,  or  any  As- 
semblage of  pe,i;ons  mJt  fe 
mpral,  social,  or  hnnZii^^ 
purposes 


or  benotolenl 


103 


413 


DIVIDKNII  WAiqiANIS 

Falsely  making  or  issuing.. 
(8be  Bank.)  ** 

DIVINB  WORSHIP 

Disturbing 

DOUK 

Stealing  goods  from  a tg.j 

DOCUMENT 

DOCUMENT  OP  TITLE 
BOGS 


(See  Animals.) 
(See  Cruelly  to  Animals  ) 
DHEDGING 

For  oysters 

DRILLING         

Unlawful 

D8IVING  

Furious 

DROWNING  ,        

Murder,  or  Mtempt  to  Murder. 

Amineisee'i/;;";^';^/^";;;-  '^9.  J6J 
DRUGGING  

^=c!liS^P-P-  Of  carnal 

DRUGS  ■■ '''•  "* 

''irJ:''''''"''^''<>  procure  abor. 

causing  aliortion.-advertizin^ 
or  having  for  sate.  e<c"^ 

DRUNKENNESS* 

(See  Insanilu) . 
DUEL  ■■■ 

Wialletige  to  light  a 

';<'inhatants  is  killed 

DWe/jjng  HOUSE      ""J 

"'•'Iiiod....  '   ,„  „ 

(CpJ  :•■••;• 355,363.370 

(See  Burglary) 335 

(See  f/ousf  breakingf...  Z"  874 
Defence  of ." 


9sr 

Pack. 

.  448 


106 


11 


56 


56 


"esiroying  or  daibaging •  Al 

Sleattngjy  tenants"  or^/oZe"  "^ 
chattels  or  flxji.res  let  wift^     ,„., 

Ws  to,  by  tenants.    ..7:-'  JS 
Mealing  in  a..... —'••*••.  448 


lo;i 


49,  379  I 
•••,      2  I 


SI on I  in 
'  DUTY 


<h«ngr(ixed  in::.'."_;;  30? 

ecessariesoflife....    ivfi 
provide  necessarle; 


••ealing. 


•  286,  306  I 


toa|5] 
fpersj^ 


B  of  danpA. 


=Wff= 


y 


ill 

,1 


^hl 


A 
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''''  i'  "  •' 


'^    *     -.* 


.»*"'         '  . 
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CBIMINAL  CODE  OF  CANADA. 


y 


^ 


"> 


Of  persons  makiiig  arrests. 24 

Of  Sheriff  in  executing  sentence 
of  death „ 752 

DUTY  TO  PROVIDE  nbcesswies, 

-N««l«^of V .....,:  137 

'ELECXrbl^  DAY,-  ^ 

Assault  on .....:..,.'.  ...,^.„.r..,,^^   jyg 
(See  Aggravated  AssauUs) 
ELECTION  DOCUMENTS 
Desti^ying,  iiyuring,  otlitefaling, 

altering  or  erasing 448 

Steahng  or  unlawfully  taking..'.  305 
ELECTORS 

^°  'Jrf"°°"  ^^^  ^'"'"  sheriff 


627 


partfal 

VJIJLECTRIC  TELEQHAPH8 

j  Injuries  to.... ;,^^  44Q 

'    ELECTRIC  LIGHT 

Breach  of  contract  to  supply 460 

ELISORS 

(See  EUclors.) 627 

EMBARGO 

Breach  of,— excused  by  necessity     13 
EMBKZZLEMENT 

Merged  in  general  terni,"<A</i!....  273 
EMBRACERY 

DeUnition  of JL^.'..., 92 

Corruption  of  juries gj 

.      '•"•■or  accepting  any  bribe .""  92 

EMPLOYERS  AND  WORKMEN. 
(See  Intimidation.) 

'ENDANGERING  LIFE 136 

(See  Mischief.) 442 

ENGLAND 

Offences  against  laws  of. g,  513 

ENHANCING 

Prices  by  combinations  in  res- 
traint  of  trade 458^  459 

ENTICING 

Away  child ,' 22I 

Soldiers  or  sailors  to  desert. ...        48 
Militiamett  and  H.  VV.  Mountoa 

Policemen  to  desert 49 

ENTRY 

(See    Forcible    Eniry    and 

Detainer:) „.. .  55 

In  Burglary 'i^^^j^f^^ 


ERROR                                  •     Paob. 
Proceedings  in,  abolished 669 

ESCAPES  .AND  RESCUES 
Escape 

Prom  custody  after  convic- 
tion,—or  from  prison 96 

From  lawftjl  custody 96 

Assisting  esoapes 96 

t  Aiding  e8cap4i,from  prison...  ^96 

Punishment  of  escaped  pri-  - 

soners 97 

Prison  Breach 95 

Being  at  large  while  under  sen- 
tence   94 

Rescues s.« "  95 

Pretenting   escape  Irom  arristi  25 
Preventing   Escape,    or  rescue, 

after  arrest ;;,v  25 

ESCHEAT 
Abolished >. 769 

.EVIDENCE 

At, preliminary  enquiry. 

For  prosecution 553 

For  defence 554 

To  be  i*ad  to  accused !  554 

Of  confession  or  admission  of 

accused 554 

Examples  of  admissible  andinadl 

missible  confessions 554-  559 

Of  child  (without  oath) 636,  785 

Of  Mute..: ,  781 

Under    commission,— of  person 

dangerously  111 635 

Under  commission, — of  witnes- 
ses out  of'Candda 636 

Of  sick  witness,  by  reading  de- 
position at  trial 637 

By  reading  depositions  taken  at 

preliminary  enquiry 638 

Before  Grand  Jury 608 

By  comparing   disputed  handl 
writing  with  genuine 642 

Cross-examination 

As  to  previous  statements  of 
witness,  without  shewing 
him  the  writing  contain- 
ing them...,, »^. 642 

As  to  statements  of  witrtB«s 

before  Grand  Jury 644 

Fabrioatiag , ; qq 

For  Court  of  Appeal 671 

In  cases  of  bigamy |97,  202' 

In  cases  of  libel 648 

In  cases  of  fraudulent  marks  on 

merobandise  .{ 649 

In  cases  relating  to  public  stores.  648 


tS 
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f  witftsas 

ry 644 

; 90 

671 

197,  202 

648 

narks  on 

649 

ic  stores.  648 


EVIDENCK 


Jy»f«s  of  polygamy ..„ 

In  extradition  cases HI 

In  summary  matters.....' i?,^? 

sfonsl.r'''"''""''*'y'«d"'ni8^ 
Of  accused;'or"oFhusband"or  ^*" 

Wife,  cnmnatont  "•   "'^' 


GENERAL  INDEX. 

''*GK.  I  EXAMINATION 


989 


Of  witnesses. 


Wife,  competent.., 
Of  a  place   being 
gaming  house. 


549 


778 

.644 
641 


(See  Evidence:) 
(See  View.) 

EXAMINATION^ 

I  EXCESSIVE 
Chastisement, 


or  correction 160 


a    common 

Orattast^dinstJ^me'n";;; 

„«-°*5"''''y'  °ecessary.-Lwhen 
offender  is  a   child,  between 
seven  and  fourteen. .'..f^®"     „ 
Of  coin  being  pounterfeit  :; «.«  I 

Sf=£ln&r-:ii;  "JI^^^'^^-VE.KOHCE- 
8ummarytrial......_!^''''"„„. 

Of  former  wriUen  and  verbal 

icorrobo 


420 


Criminal  responsibility  for 
fiXCHEQUEK  BILL 

Ueflnition  ol 

forgery  of...,-,.".""  '" 


using 


35 


379 
396 


^iess^„^-,;i?c^ 

I'areqrs  or  guardians  pro- 
curing delllement  of  gi?™ 
House  holders  permitting- 
defilement  of  girls;  ConI 
piracy  to  defile  ;  Urnallv 
knowing  idiots;  Prostitu- 
tion of  Indian  women ;  Pro- 
curing feigned  marriage  ; 
and  Forgery f    ' -.„■ 

Of  playing  in  a  gaming-house"  Rit 
Of  previous  conviction  ..„"!'■■  61? 
Of  statement  made  by  accu^i 
before  Magistrate.......  em 

Of  Stealing  ores  or  minera  s::::"  ett 

Of  stealing  timber x'" 

Of  trial  at  which  perjury"  was 

committed «xn 

On  proceedings  fo'r"advertisinff 
counterfeit  money.....  "^  lu, 

On  trial  for  child  murder'.""; ^l 

UnderFugitive  Offenders'  Act"  QJi 
BVIDENCEACT.  The  C^ada':  778 
EXAGGERATION  OK  QOALITY 


JSf- "?'"«:<"•  having  instru- 
'^tTonsol^*^'f°'-">^''ingimita- 


408 
408 


143 


**?m'?^;-  "^'"ff"  O'-"  having"  anV 
imitations  of., ^...         ^ 

EXCUSABLE  HOMICIDE   .> 

(See //Offj,cv/«) 

EXCUSE— 

Matter   of.-may  be  relied  on 
under  the  general  issue...?."' 594 
(See  Special  Pleas) 594 

EXECUTION 
Of  erroneous  sentence  or  procew 


..16, 
78 1- 


16 

16 

18 

7CS 


li^ 


Of  sentence  of  death 

EXHIBITING 
Any  indecent  exhibitim 
(See  Vagramey.) 

Any  indecent  shrw ,^ 

(See  Obscmt  muter.)...  lOfl]  107 

(See  Exposing  for  sale.) .,..,  lOf 

An  infwiaation , 

'^^indingtuelndictyi^.)    3 
EX-OPPICIO  INFORMATION  ' 

fSwf^  InfoivMiom,) 


244,  SU 


^ 


J^° 
^'^    ^ 


940 


■4.- 


CRIMINAL  CODE  OP  CANADA. 


11  /' 


V 


<., 


EX-PARTE  PROCEEDINGS       Paob. 

^  publication  of 226    227 

(See  Liba.) 
EXPENSES 

(See  <7oWj.) 

EXPLOSIVE  SUBSTANCE 

Oetlnition  of „_^      3 

Causing  any  dangerous  iexplo^ 

sion  by 7....    ,58 

Causing,  or  attempting  to  cause 

bodily  injuries,  by 171 


EXTRADITION 

Construction 
crimes ;  Li 
Forms .. 
Convention  of  188P 
U.  8 , 


58 


59 


/onspiring  to  cause'  any  dange^ 
reus  explosion  by 53 

/  Doing  any  act  with   intent   'to 

/  causeadangerous explosion  by 

Unlawflilly  making,  or  having 

t  possession  of  any .-58 

Consent  ^  Ally.  (Jen.  required' 
•  in  prosecutions  for  making  or 

having  possession  of  any 517 

Destroying  or  damaging,  or  at- 
tempting to  destroy  or  damage 
,  any  building,  machinery,  etc., 

by  .^ny 433 

Search  warrant  for "*  539 

Seizure  of 539,  540i 

EXPORTING 

Counterfeit  coin  ...., 426 

EXPOSING 

,  V  The  person.. ^  JQ5 

/                             rw     ^^  Jnd'cenl  Acts). 
I    .^,                       Or  abandoning  child  under  two 
/         S»  years  old J37 

EXPOSING  I«pR  SALE 
Obscene  boofc^,  pictures,  etc,^,  106 
i  EXTORTING 

By  defamatory  libel.. i .".239 

By  threats  to  accuse  ofcrime.SsV,  354 
(See  Robbery.)  ■ 

^XXRACiTS  PRdM  REGISTERS 
>    ,  "       Falsifying.. ...„ 4,, 

\  EXTRtt^DITION  ^^ 

^  Between    Canada   and.  United 

States. ,. ..„ .90i 

PromCanada , !  897 

Warrant ;   Proceedings  be^ 

«  fore   Judge  ;    Evidence  ; 

Committal  .    Surrender  ; 

Forms': i.. "897-  900 

^  From  Foreign  State a  950 

Requisition  :      Cooveyance 
of  fUgitiw   surrsndered  ; 


Paok 
of    list    of 
crimes  ; 
....  900-  904 
90,  with 
906-  908 

^XTRA-JUDICIAL   OATH§ 91 

(Sef)  Oaths  aud  Affirmations)  784 
(See     Statutory      declara- 
tion)........ 91,  785 

EXTHA-TERRPrORIAL 

JoRiSDiCTio.-* 211,  215,  858 

FABRICATING  EVIDENCE..  90,  848 
FACSIMILE 

Of  forged  document  need  not  be    ' 
sot  out  in  indictment..: 584 

FACTORS 

Frauds  by 329,  330 

FAIR  COMMENT  (See  Libel) 228 

FAIR  CRITICISM  {Hee  Libel) 2?8 

FAIR  DISCUSSION  (See  Libel)...  228 
PAIR  REPORTS 

Of  proceedings  of  Parliament, 
Courts  of  Justice,  public  meet- 
">8S,  etc 226,  228,  23 1 , 

^ALSE  ACC0UNt!iNG  ^ 

By  clerks 355 

By  oi|lcials ,.. ...,!..„..."  325 

FALSE  ACCUSATION 

Conspiracy  to  bring 90 

FALSE  AFFIDAVITS 89 

FALSE  CERTIFICATES 

Uttering .*...  412. 

FALSE  DECLARATION 

Ofexecution  of  sentence  of  death    94 
^ALSE  DIVIDEND  WARRANTS 
Issuing i. „ 413 

FALSE  DOCUMENT 

DeQned ^ ,_^^  379 

FALSE  EVIDENCE 

(SeePejyury)...... 86,    87 

Procuring  death  by„ , 147 

FALSE  NAME 

Acknowledging  instrument  in,...  421 

fl       (See  Forgery.) 
AL8B  NEWS 

Spreading i 72 

FALSE  PBR8OXATI0N 

(See  Personation.) 420 


..,. 


'vV»*^§ 


«    i 


'.* 


*J«(l. 


'SF/^y 


Paok 
of    list    of 
ft.  crimes  ; 

W' 900-  904 

«90,  with 
906-  908 

)ATH§ 91 

Jlrtnattons)  784 
declara- 

91,  785 

X 

..  211,215,  858 
SNCE..  90,  848 

Bed  not  be 
~: 584 

329,  330 

Libel) 228 

Libel) 298 

e  Libel)...  228 

rliament, 
blic  meet- 
226,228,  231, 

326 

y...        90 

89 

.*....  ill 

ofdeath   .94 
iRANTS 
413 

379 

86,    87 

..., 147 

ntin,...  421 

72 

420 


/., 
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«ENERAL  INDEX 
VALSE  J^RETENCE—  n 

Belinition  of.,.  ^**'^- 

-^1?^5'^t~"^''-o'-"' 
'  Obtaining  property"by VIV"  ?,'* 

,  MSr:..!?.fZ..«"'»  2 

WlsELY  PRETENDING  

To  enclose  n,oney,.,,c.,  in  a  letter.  324 
FALSE  RECEIPTS 

J;'^'^''^ 329,330 

FALSELY  REPRESENTING    ' 

^ffVr'iJ'"'"^  manufactured 
lor  Her  Majesty,  etc 

FALSE  SIGNALS— 
^^inMbiling 

;?°°''.  near  a  railway 439 

dange'rl!''!:.''.?"'''''^'? 


4171 


941 

FELO  DE  SE  ^  p^ 

(See  Suicide) *,*!;„ 

FELONY-  

distinction  between,  and  misde. 
meaner,  aboiislied...  .„        t'  '09 
FEMALE 
Abduction  of.... 

Conspiracy  to  defile".'.",!' f  , 

I     P^furmg  defilement  of;.""""'!';",;      i 

I  ''^'^"cfon  of, :..;;::•  ,'07  inn 

(See  Rape.j> 

(See  Indecent  Assault.) 

i^ee  Carnal  knowledge ) 
i^ce  Abortion.) 
{See  Child  Murder.) 
FENCES    .  ' 

Damaging  or  d^troying..... 

Stealing  .„;,..Jv...^,.,f"" 

PER^  NATURyE'      " 


109 


449 
308 


FIGHT 


(See  4nimals) ;. o 


67-770 


FALSE  STATEMENT 

In  affidavit 

(See  Periu^)'::ZZZ"Z    89 
FALSE  STATEMENTS 

(Sw  Perjury) 9^ 

ByPuKic  officer........  fl 

FALSE  TELEGRAMS-    

Sending 

FALSE  TICKETS-         *^ 

Obtaining  passage  on  any  car- 

•  Sib'^.".!!!vT'4,- 

PA18IPY1NG 
0'>?e8lJroying  books  with  intent 

a  defraud  creditors ^  ,,7 

Pedigrees....  f^^j 

Keglsters,  or  eiVractViher^'lVota  tf 
FAVOR 

Challenge  for ;.:<:.. 

\f>^  Challenge.)- 


(See  Prize  Pigftl) 55 


.    56 
.     56 

•281,  282 


760 


324,  325 


626 


FEAR 


l^o  Fiigktming). „ 

^^^^l^li»ffinadu>7fing 


147 


310 


(See  Duel) 

(See  Challenge) 

FINDING  LOST  THINGsI 
Theft  by 

'  (See  The/^.) 

FINDING  THE  mDICTMENT 

Defined 

Includes  iir/r.-6i"/,^pa;i"}^-Zr 

PINE  ^ 

PINES  AND  PORPEITiJflEs" 
Appropriation  of;  application  of  • 
I  and  recovery  of.        '^"""o', 

FIREARMS  ",       ^ 

Pointing  loaded  or  unloaded.....  '  61 
(See  Ammunition.) 
(See  Arms.) 

PISH  ^^^  9f'^^ve  weapons.) 

Destmction  of.  in  private  watere.  442 
(See  Oysterr) 

FIXTURES 
lories  to  by  tfenanta $    .„ 

Stealing,  by  tenants,  e>c„ :::.:::!:  SJt 


,*  ■),■ 


V* 


Ft"'  ' 


^i'^.<.  u 


-<..«', 


"f  •'■-•'i'^ 


I. 

nil 
I'll'. 


942 


-^    -'>^' 


CRIMINAL  CODE  OF  CANAD) 


^(^^ 


FIXTURES  IN  BUILDINGS     Pagb. 
Or  in  any  land,  or  any  Square, 
e<c.,— stealing .„ 307 

FLOODGATES 

Ofa  Fiver,  canal,  «{c.,— damaging 
or  destroying „ 442 

FLOUR  AND  GHAIN 

Intimidation,  of  dealers  in 463 

FOOD 

Selling  tilings  unlit  for 117 

FORCE 

Compulsion  by „. 13 

FORCIBLE  ABDUCTION 

(See  Abduction.) 217 

FORCIBLE  ENTRY 
And  detainer 55 

FORBteN  COINS— 

Olfences  respecting 430 

FOREIGN  POLICY  OF  GOVT. 

Criticism  of,  (See  Libel) 233 

FOREIGN  SCTVEREIGN 

Libel  on .".....,...., „ 72 

FOREIGNERS 

Levying  war 45 

Trial  of,— for  offences  in  Admi- 
ralty jurisdiction 513 

Not  entitled  to  jury  de  medielat'e 
hngux 624 

,  FOREST 

Recklessly  setting  fire  to 437 

.FOREMAN  OF  GRAND  JURY 

To  swear  the  witnesses 608 

FORFEITURE 
Of  Chattels  moving  to  or  cau- 
sing death,  abolished 768 1 

(See  Deodand.) 
Or  Escheat,  or  Attainder,  e/c,  on 
account ,  of  conviction,    etc., 

abolished 768   769 

^      Of  cocks  found  in  a  cockpit.. ....'  455 

: ',  Of  monies,  tic,  found  in  a  gamintr 

house.  54^43 

Of    falsely    marked     merchafi^ 

,,/•'/«• :••••• 416,  417.540 

Ut  things  seized  under  search 

warrant .^...  539-  542 

FORGERY 
''eflne'l '-y ^..379,  380 


39S 


FORGERY  OP 

Government  documents .„., 

Registers  of  title  to  land,  ordocu 

ments  relating  thereto. 395 

Notarial  acts..... „  395, 

Registers  of  births,  marriage». 
etc.,   or  copies,  or    extracts 

therefrom ; 395, 

Wills,  rtc .j,**"  395 

Transfers  of  ImperiattToloniii 

or  Foi^lgn  Govt,  stock,  elc.^...  395 
Transfer  of  stock  in  any  Com. 

^Pany 396 

Transfer  of  Crown  lands 395 

Powers  of  attorney  to  transfer 

stock,  etc V, 396. 

Certilicates,    coupons,    ete."'oi 

stock 39g 

Exchequer  bills .-.    ",'.","  39^ 

Bank  notes,  bills  of  exchange, 
promissory  notes,  cheques,  e<c  396 

Proclamations,  etc 406 

Script  in  lieu  of  land... ."  396 

Deeds,  bonds,  debentures,  etc...  396 

Accotintable  receipts 396 

Bills  of  lading,  charter  parties, 


etc. 


396 


•  Warehouse  receipts,  dock  war- 
rants, etc 395 

Any  document  evidencing  pos^ 

session  or  control  of  goods.....  396 
Registers  of  title  to  personal  pro- 

,P«rty-.;.. .'. 397 

Any  public  register 397 

Records  of  Courts,  etc 397 

Entries,  etc.,  in  Court  books,  etc  397 

Copies  of  letters  patent,  etc ."  397 

Marriage  licenses 397 

Any  contract '. 397 

Any  Power  or  Letter  of  Attoraey' 

or  mandate ;.,  397 

Any  authority,  or   request  "for 

money ^  _  ^^  39^ 

Any  acquittance.or  discharge,or 


voucher 


397 


Any  judicial  document ".""  400 

Any  railway,  tramwa j,  or  steam- 

boat  ticket,  or  pass .; 40O 

Any  other  document  whatever..  400 

FORGERY— 

By  usitif  fictitious  name 386 

By  drawing  docunjent  without 

authority 4Q7 

Comparison  of  handwriting,  on 

trial  for....* , 542 

Preparations  for .407-413 

On  trial  for,— evidence  of'one 

witness  mustAecorroborat*  684 
Using  probate  obtained  by 4of 


_4,  -'-, 


>>#     '''. 


".J^^^f^-? 


P*OB, 

ants ;....  30S 

and.ordocu. 

erelo. 395 

39S 

I,  marriages, 
or    exWacts 

•' 395 

395 

■iairtrolonial 
itock,  e/c.«...  39S 
I  any  Com. 

396 

mds, 39Q 

to  transfer 

- 39ft 

IS,    etc.,    of 

396 

.••••".  396 

exchan^te, 
Jheques,  etc  396 

,• 406 

396 

ures,  etc...  396 

396 

ter  parties, 

396 

dock  war- 

■•••... 396 

mcing  pos- 
if  goods.....  396 
rsonal  pro- 

397 

397 

! , „  397 

books,  e/c.  397 

t,  etc 397 

397 

397 

'  Attorney, 

397 

quest   for  • 

397 

«harge,or 

■* ••••■••«  ••«  Off  7  • 

t 400 

orsteam- 

■•..'. 400 

irhatever..  400 

e 386 

>^thout 

.■•.. 407   ^• 

iting,  on 

■-, 642 

407-413 

}  of  one 
iboratdd.  684 
by 40? 


m-'i' 


Paok. 
■.    640 


POROED  BANK  NOTES 
Possessing 

FORGING 

^rSr:-<l -tracts  from 

Entries    in    books'"relaUng     o 

public  funds ^    '\i. 

Or  printing  cards,  circulars,' Wc.' 

>n  likeness  of  notes '  a,o 

Dividend  warrants......  ""  HI 

-     Trade  marks,  etc ....■.■.■.;■.;;  J ij 

•       ^^^^  GomlerfeilmgA.S.."..  i06 
(See  ly-ade  Marks.)^....  413.  419 

FORGERIES— 

Uttering..., ,;  _ 

(See  mitring.) 

FORMAL  OBJECTIONS 584,  59 1 

(See  Indictment.) 579'  gQi 

FORitER  CONVICTION 
Proof  of 


GENERAL  INDEX. 


948 


404 


FORMS  OP  INDICTMENT 
For  offences  under  Til/e  II...75,    76 
For  offences  under  Title  J1L.98     99 

.  Pnr  ^^•""'^'  ""•^«'-  Tit>  IV...I28-U? 
For  offences  under  Titfe  V..  249-26? 
i-or  offences  under  Title  VI..  467-494 

FORMS 

Under  Part  XLIV,  relating  to 
compelling  appearance  of  ac- 
cUMd   before    the   Magistra- 

UnderPk^lilv;  reikung^o  pr"~^*^ 
Imiinary  enquiry  by  Magistra- 

underPa;rk'Lvi;'-;;i;^-ig^t5-"^ 

indictmenU  »598_599 

(//  ««i  of  Autrefois-acquit 
and  of  Replication,  and 
Similiter gQQ 

O/p/eo  of  conviction  "before        j 
Justice,  and  of  Replica-        j 

Under  Part  XLVlii;"rfli;unf to  ^°' 
PI'efemng,  and  finding  of  in- 
dictment °     fiiici-j 

Under  PwtLI      ""^'^ 


FORMS 

Paob. 
raary  trial  of  indictable  offen- 

UnderPartLViVreiatViig-iotrS''' 
of  juvenile  offenders.  LI         flo. 
Under  Part  LVIII.  relating  to 

UaTpYrrux"'""' ^28-746, 

Undel!^i,f^ff '•«-•'" 758 

Certificate  of  execution  of 

'fntenceofdealh.&ndde- 

^  „claration  of  Sheriff. 779 

Complaint  to  get  order  for 

sureties  for  the  peace....     773 
Recogntzance  for  the  Ses- 
sions ~_, 

Commitment  in  defauu"^ 

^,„     sureties '  „. 

Of  Statutory  declaration:'.".: jli 

Under  the  Extradition  Act ^ 

ordZT&Xt: ?o\    ■ 

FORTUNE  TELLING 

Pretending  to  be  skilled  in.. 

FRAUDS 

By  agents,  e/c , 91.7   ,„„ 

By  directors,  etc V:  3^^'  ^^^ 

By  debtors....... .  "*''*•  ^*5 

^XTd/°.'^»'^'™''°nof«ties 
Upon  the  Go'vernment:::.'.".:::;;:;  ^80 
i^^^  Conspiracy  to  d0-aud^  335 
i^ee  False  pretences.)...   314-324 
FRAUDULENT 
Hypothecation  of  real  property     328 

to  !S*f«u'"'  ^'"^''y  ™fe 

tLRfi:^*'®'P'«'""'«lo  under 
the  Bank  Act _...    ""^  „„ 

Disposal  of  goods  entrusted  "to 
manufacture „ 3,2 


111 


338 


Ch^lenge  to  Array 662 

Challenge  to  the  poll 663 

Under  Part  tlV,  relating  to 
speedy  trials  of  indictable  oJ- 
lences .goA  oo„ 

Under  Part  LV,  relating  tosum-" 


I     Sales  of  property .„3" wi 

Seizures  of  land jif 

Marking  of  merchandise.  ..."4!  5^  416 
(See  ly-ade  Marks.)......  413-419 

FREEMASONS 
Societies  and  Lodges  of. gg. 

FRIGHTENING 

Child,  or  sick  ^rson,  to  death.     147 
•FRUIT,  IN  GARpEN8,ETC 
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•^^    IMAGE  EVALUATION 
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GOODS  D 

Entrusted  to  manufacture,— frau- 
dulent disposal  ,of 319 

Stealing,  when  in  course  of'mal 

nufacture ^  319 

.  (See  Fraudulent  Marking7r 
Merchandise) 415,  416 


044 
**  OEIMINAI,  CODE  OP  OANAE^. 

{See  Extradition)^.. 895-908 

(See JAe  /\/^,tv,  O/Tenders 

"*<"' - 909-914 

FURIOUS  DRIVING .._,... 

FURZE    • 

Setting  lire  to,  or  attempting  to  r^r»n,„     0 

set  ire  to ;...T!.....  437   ^O^ZE,— Seuing  fire  to, 

<}AMBLING 

In  PubUc  Conveyance..... 122 

NAMING 

In  stocks,  etc ,„ 

I-mngbyiSee  Vagraney)'.'.'.'.'."".  m 
OAMING  HOUSE 

(See  Common  Gaming  House) 

OAOHSee  Prison) 

GARDEN 

^S^n*'  °'  destroying  fruit, 

Stealing, -to -::;::::::;:::::::«« 

GAS— 
^'■^™'°«1  breach  of  contract  t<j 


GOVERNMENT— 
Frauds  upon .....,_. 
Criminal   breaches 
with 


437 


117 

5 


of  contract 


460 
GASPE— 

Special  provisions  as  to 534 

GATBP   f 

Dmagtog  or  destroying 449 

'^ " 308 

GAZETTE 

Is  evidence  in  certain  cases 

GENERAL  ISSUE 

Evidence  of  matters  of  justification 
under ..., ,,, 

GIRLS  ""* 


781 


594 


III 
109 


AbducUonof 917  99n 

Defilement  of... fd-iu   I89 

Procunng  defilement  of„..      m 
Seduction  of of 

GLASS 

Jlied  to  building,  e/c,  stealing..  307 
{See  fixtures). 
GOLD 

GoncMling,  to  defraud  partner  In 

mining  claim ,„.         °  -on 

Search  warrant  fbr .......       JiV 

GOODS  *' 

uestroying,  when  in  process  of 


80 

460 

GItAIN— 

False  Receipt  fbr ;..  ong 

IfltimidationtopreventdMiVngin  463 

GRAND  JURJ 

^^°i:  ,i>e objected  to,  byway 
„  of  challenge „,.... .  '      '  fin- 
Evidence  before ""^a  ^ 

Objections  to ''™'  5®^ 

Proceedinjrs  before ...."."■.V.'.eoV  605 

Sendmg  bill  before '  ^? 

Twelve  members  of.  -must  conl 

cur,  so  as  to  find  a  true  bill...  604 
In  Nova  Scotia "'"";  g"g 

GREEN  HOUSE 

*(^^  Conservatory.) 307,  450 

GRIEVOUS  BODILY  Harm 
Sung^.:';?..;°!^^°.^;;;;  {?« 

GUARDIAN—     ' 
Abduction,  or  taking  away  of 
prl  under  16,  against  cdnMnt    - 

Defiling w'li^noVgwi^*".;:;;;;  m 

^1^^  provide  necessaries  fw 


109 


135 
111 

37 


manufacture., 


••••••••• ••••., 


443 


Procuring  defilement  of'witfd 

GUILTY  AGENT 

GUN 

(f^O^ensive  Weapons)  b9-   63 
(See  Spring  Guns.) 

GUNPOWDER 

{S9eBxphsivesubstanee)b8,  433 

GYPSIES  (See  Fopronq,, ,26 

HABEAS  CORPUS 

^<lTuiifleandum,  no  longer 
necessary '""»™^  . 

Special  proWsioDs  as  to  ftothw 
iJtontfon,  on  proceeding  b" 
^^°^ 752 


-^ 


\ 


>'i'", '-»  ■  >^'  ■;*•' 


f;  <*"^     ifi  ^^ffWJfi 


w,~frau- 
~ 

se  of  ma- 


Paok. 


312 
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arking  of 
415,  416 
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contract 


80 
460 
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Mlingin  463 


byway 

606 

....  608,  609 

e06 

604,  605 
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>  bill...  604 
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....307,  450     , 

m 

)do....  168 
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109 
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»)58,  438 
126 
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635 

ther 

..Him  ** 
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761 


BANDWRlTINfr 
Comparison  of 

Hanging-:      " 

Capital  punishment  l,y. 
HARBOR  BARS 

Injuries  to 

HARHORS    " 

Injuries  to.; 

HARD  LABOR 

t^niS°""J''    Whether    men- 
DoS  n^t'"  ''"'"°'=«  «'•  not"."   764 


10 
GENERAL  INDEX. 


4i9 


4A8 


™.VASr»5 


374 


542 


HAVEN 

'a,i!'r..':..!r'''"^«'- 

HAVING  IN  POSSESSION 

Defined 

HIGH  COURT  OK  "justice 

in  Ontario 


'64,  765 


312 


HIGH  SEAS 
Offences  on 
Warrants  for'oirencMcommiUed 

■•..., 5gt 

HRSH  TREASON  ' 

(See  Ti-eason) 42 

Highway— 


514  1 
536  { 

48  { 


945 
HOP  BIND 

Destruction  of ''*''^- 

I  HOT  HOUSE *" 

HOUsf '"""'"'"''■"'••• '^"^'^^ 

(See  Dwelling  hoiHg.) 
HOUSE  BREAKING      "- 

(See  Burglary.)... 
HOUSE  OK  ILL  FAME  

searih"„^:"::t:^^-f^^-«) 

H0U8EH0LDEHS 

HUMANnEMlms     7"""^''' 

indecent  interference  With ,25 

HUSBAND  AND  WIPE 

Com^f^tentaswitiesses7oreach     " 

^7=t^'^ -- ;;; 


173 


ICE  ■  -542 

Leaving  unguarded  holes  in  17, 

IDIOTS  

Carnally  knowing. ., 
IGNORANCE  OF  THE  LAW 


^ • ..;...     3jn 

(See  aobbery.i  "  "' 

HOLES  IN  ICE- 

Leaving  unguarded 

HOMICIDE 
Deflned 

eK'C°' °°"''="'P'^^^^^^^^^^^^  I J2  Ignorance  op'  pact 

Justifiable.,.."" " '43 1  ILL-FAME— 

By  Wghteni;Vch7wVor sick  Z  '*"    '''"^" . <;0NNECTI0N 

<^^^i;^-^i;i^\;;(^^^  •"'  K.^l^'r-  ua„d  i6 

l»en  prevented.....    *      '^" 


114 


No  excuse, 


14 
IS 


which  causes  death- ,.« 

By  accelerating  death r!i 

yw  and  a  day  of  the  cause...  W47 


''bri;;'2c7^'^'-<i- 2 

1^60  Abduction.)   

(See  /ncM/.)         •        ' 

(See  Seduction.)  1 


60 


M^.         t^'  '^M^  .'j!i^A^i;iKiAf&t.a^''iJhAs\i,i3.&l   <-c.V\j' 


^X   H^^i-'     i^  f'^I   t 


^ 


'  V 


"•■»?■/ 


r 
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CBIMINAL  CODE  OF  CANADA- 


i   j 


|-^ 


I''      >' 


ILLICIT  INTERCOURSE—       Pacs. 
Inveigirng  or  enticing  a  woman- 
or  girl,  under  2!,  to  a  house  of 
Ill-fame,  or    assignation,  for 
the  purpose  of ^ hq 

ILL-TREATMENT 

Of  animals _ 45] 

IMMORAL  boOKS— 

**°»"n»" 106,  107 

(See  Obscene  Matter) 
IMP;\RL 

(See  Indictment) i..„  593 

IMPEDING 

Shipwrecked  perscin  endeavorintr 
to  save  his  life ..."  173 

Any  person  in  his  endeavor'Vo 
save  the  life  of  any  shipwrecked 
person (73 

IMPERIAL  PROCLAMATIONS,  ETC 
P""'""'" ~  781,  782 

IMPERIAL  ACTS 
Oflences  against ......     ''  a 

Proof  of ."»'.r." ."!."."  781 

(See  Acts) 

IMPLEMENTS 

(See  Mmufaeturing  Imple- 
ments) 5  443 

IJIPLEMENTS  OP  HOUSE 
BREAKING 
(See  Burglary) 377 

IMPOUNDING  DOCUMENTS....  653 
mPORTINq 
Counterfeit  coin 424,  425 

IMPRISONMENT 763_765 

INCEST  ii 


Proof  of.. 


~ 104 

In  Nova  Scotia.New  Brdnswick'  ^^ 
vx^^'*  f!""''®  Edward  Island. ...'  104 
Uoder  English  Ecclesiastical  law  1 04 

INCISED  WOUNDS I68,  169 

INCITING 
Or  attempting  to  incite  to  the 

commission  of  an  ofTence^SS^O.  465 
Indians,  to  riotous  acts  ..  ..  Ah 

To  mutiny.  .....  „ ;'"    43 

INCRIMINATING  ANSWERS., 
INDECENT  ACTS ,. 


781 
105,  106 


INDECENT  ASSACLTS  Paob. 

On  females ...,.„, -,...„  17ft 

On  mal^t .V.V.r.'.'"."  177 

Form  of  indictment .".'.  256 

.    Consent  of  child  under   14,  no 

defence ^ ;.. .    J77 

Evidence  of  child  (without  oath)  636 

637,  785 
INDECENT  EXPOSURE....  105,  10&  , 
INDECENT 

Or  obscene^  Shows   or   exhibi- 

,  J*°"3 ,06,  125 

Interference  with  corpse i2S 

INDIANS— 
Incitement  of,  —to  riotous  acU.-    5ft 

INDIAN  GRAVES 
Stealing  things  deposited  in 313 

INDIAN  WOMEN— 
Prostitution  of jj4 

INDICTMENT— 

Alternative  averments  in!-.., 533 

Amendment  of „ 'joi    es*. 

Deflnition  of "ZZ^      J 

Finding  the,— includes  exhibit-'^ 

xng  an  information,  and  mah^ 

tnfi  a  presentment ,.      a 

Against  Corporations 601    602 

Against  public  servants.. ,.\  588 

Certain  objections  not  to  vitiate 

counts  in 534 

Charging  previous  conviction."!.*  590 
Copy  of,— to  be  supplied  to  accu- 

sed..... g|g 

*  or Jiigh  treason  Ortj^Bpnable 


olfences. 


:^d 


COi 


585 


nts 


582 


Form  ai 

in...! 

Forms  of— 

Vnder  Tilleh^ 75.  71 

Under  TllteMU 98,  99 

Under  Title  IV. 128-132 

•      ikider  Title  V. 249-262 

Under  Tille  YI 467-494 

For  libel ^5 

For  piijury,  etc !!!!!"."!.*.'!  586 

For  pretending  to  send  money 

etc    in  a  letter L .'  586 

For  offences  in  respect  to  postal 

cards,  etc........ 587 

For  offences  respecting  iettw 

bags,  etc „ .........      588 

For  stealing  by  tenant  or  lodger  588 

For  stealing  ores,  «to 567 

Heading  of..;wrt..i 58' 

Joinder  of  counts  iXu ....: sgj 


r". 


lA 


iNr 
c 


IND 
Of 

INDI 

To 

iNPji 

IUPA 
INFO 

C( 

Offli 

INFOJ 

Crin 

ar 

Crin 

IIlus 


] 
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INPOBj 

Makir 

trat 

In  sui 

INJURS 

Admit 

intei 

INJURll 
Toper 

(S 


r'ii&dlCi'J 
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..." 177 

itoatli)  636 
637,  785 


313 
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GENERAL  INDEX. 


INDICTMENT 

J^ames  of  witnesses  to  be   en- 
dorsed on ..... 

Objections  to  ....V.'.*..""  "■ 

Preferring. 


Pace. 

608 
591 


Need  not  be  on  ■^rchment  .".■ f«? 


Special  pleas  to .q. 

Statement  of  venue  ln'.'Z     ""  t^t 

S!ar.!'.!'™'  "'  *°  ^°^'' 

Time  to  plead  Vo'Tsee'/mpaVi)"" 

INDICTABLlj;  0KPENCE8 

Conspiring  to  commit.-Attempt- 
ing  to     commit— AcceRsnr,*;. 


675 
593 

674 


,„^„  - ••  464-466 

INDORSEMENT 

Ofanybillornote.-forgeryof..  396 
INDUCEMENT 

iZ^T^^''  (8««^on/-««on.).554-557 
INFAMOUS  CRIME 

(See  Abominable  Crime ) 
INFANT  (See  Child.) 
INFORMATION 
.Acquired  by    holding    office - 
communicating t  .n 

ofliciaL-communicatttig;;;;;;:;;  ig 

(See  Communicatmg )       "  '* 
INFORMATIONS 
^'""'lallnform'ations.ftr^ftWcw    ^ 


INLAND  REVENUE 
Counterfeiting  stamps  of. 
{^6  Public  Offker.) 
INNOCENT  AdENT 

(See  Parties  lo  O/Tences.) 

INNOCENT  PARTNER 330 

INNUENDO  (See  Z,M.) ."."241 

'NQUEST    On  execution  of  sen- 
tence of  death 7g2 

.„    ^      ''■'  • 549 

INQUISlTlON{SeeCoro«er).^38,608 
INSANITY  — 

^'■enceof „ 

^'gal  lest "■  11 

Medical  test "",„•      " 

llrunkemus I "' 

DeHvium  tremens... JiZT"  12 
Of  accused  at  time  of  oflence  ;:  660 
^^'trfa,""!!^;?"  '"•raignipent,  °^ 
Of  person  imprisoned. 
INSANE  PERSONS- 
Custodyof. 

INSTRUMENTS 


660 
662 


661,  662 


193 


I-or  procuring  abortion 

'Housebreaking ,  ,— 

Of  forgery....! "1 2 


informations  (not  ex. 
Illufenr!'.«"'^'°"^i«.  fl 
Form  of  Criminai" VAfomal 

tion,  «jr-o«cto oeo 

Form  of  Criminal  Informa- 

tjoiy  by  Clerk  of  the  Crown  262 
Poms  Of  Plea  to  CrimiM° 

•    Information ,«., 

Replication 263 

INFORMATION  AND  COMpZaJnt   I 
tra"e^  .!"■  '*^'°*^'  ^'■°"'  *'«8«8-        I 

In  summary "matt^  ■.;;;:;;;;;;;•;;;  5J5 

INJURE  OR  ANNOY— 

''i£t'r«r''«'f' «»<'••  *"\,„ 

INJURY  ' 

To  persons  by  negligence 173 

(See  Injuring.)    . 


785 


INSURANCE  CLAIMS- 

Affidavits  for 

INTENT 

"^  olfence''''"''  °^  *   ^'""W' 


In  relation 


374 


1  relation  to   murder,  etc  4- 

Remarks  of  the  English  Royli 
Commissioners  as  to i3a_iii 

'°'^»'-8«'^ 378:3S   3ai 

INTENT  TO  DEFRAUD 

I  {^wi  Conspiracy,) 335 

INTENT  TO  DEFR/UD  CREDITORS 
Assigning  property,  or  falsiiy. 
ing  or  destroying  books,  with.  317 

INTENTIONALLY 

Endangering  railway  passengera  1 72 
INTEREST 

Ofwltness,  no  bar  to  competency  77& 


i,  I 
ilk 


l^i'  :•' 


:/■■ 


Paob. 

■    440 
448 


\  • 

^48  '  CRIMINAL  CODE  OF  CANADA 

^JUIUNG 

Or .  interfering  wilh  marine 
goals,. 4 

Or   altempUng  to  i'ljjure"  anil 

Uials. ;.  .  ,       iL-j 

Persons,  by  expiosives.V.".".'."...    '  m 

Persons,  by  nirious  driving ."  173 

1NJUBIK8 

To  buildings,  by  tenants 440 

To  cultivated  roots,  vegetables, 

Toe^Uon'documen^^^^^^ 450|  IRBEGULAH  WARRANT 

To  Electric  Telegraphs,  etc.":::"  445       O-*  Process 
To  fences,  etc.     .  .  Hq 

To  harbor  bars ;*q 

To  land  marks *"  "■ iJo 

To  mines , "^ f?" 

To  packages  in  custody  "of  raill 

ways,  etc 4,0 

To  rans  of  timber,  etc  ..  "  li  1 

To  trees,  etc... !?g 

Not  otherwise  provided'for 450 


INTOXICATING  LIQUORS-    Page. 
Giving  to  a  woman,  or  girl  —to 
slupefy   her,    so  as   to  have 
carnal  connection  with  her....  IIO 
*"«V««change,  etc..  of,_near 

public  works „....63,  794,  796 

INVITED  .       .  'w 

Or  challenged  publication 223 

(See  Libel.) 


16 


IRREGULARITY 
In  procuring  appearance  of  ac- 
cused  before  Justice..... .  549 

»"™™a'7  conviction  not  to  be 
held  mvalid  for  certain  irrcKu- 

'"""es 7^0   721 

JEWS-  ' 


199 

.196-210 


Proof  of  marriage  of... 
(See  Bigamy.) 

JPINDER 

Of  accessories  after  the  fact  and 
principal  offender* son 


Of  counts r-ao 

Of  defendants ....::::.':::::::::;  m 


coinage  offences, 
etc ^22   423 

i^  relation  to  summary  c'onvlo! 


703 


909 


.j^*' 


Uons 
In  relation  to  tride  OTmbinations  458 
In  relation  to  conditional  release 

of  lirst  offenders 770 

In  the  Extradition  Act...: aq? 

In  the  Fugitive  Offenders'  AcT" 

INTIMIDATION 

To  compel  a  person  to  do  what 

he  has  a  right  to  abstain  from 

doing,  or  to  abstain  Itofft  doini^ 

what  he  has  a  right  todo.461.  462 

By  pickelling,  orbeseltinga  pe^ 

son  8  house,  etc .T....    _  45 

•,  Examples  of. .,.:  "452"  463 

To  prevent  a  person  flrom  work- 

ing  at  any  trade 469 

To  prevent  a  person  from  dealing 

in  wheat ••••»,,.  ,  Afl^ 

To  prevent  seamen  from  "working  463 
To  prevent  persons  bidding  fo? 

public  lands "^         »«, 

Of  a  Legislature ".^!ZZ    47 

INTOXICATING  LfQUORS 

;.  Defined..... ,    v 

»    Conveying._on  boirt"Hw  Mai 
jesty's  ships ,■ ^  g^ 


(See  Mischief.) 

INTERMEDIATE  EFFECTS 
Of  appeal g^j 

INTERPRETATION  OF  TERMS 

Generally ,» 

In  relation  to  forgery..*.. 497 

In  relation  to  official  information    49   JOINT 

In  relation  to  coinaire  om,„o„.  And  separate  trial 590 

JOINT  OFFENDERS— 
Disposal  of  penalUes  on  summarv 
convictions  of. ,  7jq 

JOINT  OWNERS— 
Description  of,  in  indiclment.586.  587 
ThKr^"'  <"■  gold  or  silver,  by  290 

JUDGMENT 

Not  to  be  arrested  for  formal 
defects *»« 

In  summary  matter8:'to  be  upon 
the  merits ^      ytg 

JUDGE 

dictable  offences™ 670 

Prosecution  of,  for  judiciar'co^ 

""P"""- 79.  516 

JUDGE'S  CHARGE 

To  Grand  Jurv cnti. 

To  Petit  Jtiryl '^""!Z  624 

JUDGES  AND  COMMISSIONERS 

In  extradition  matters gofi 

Proceedings  before,  in  oxtradV- 

897,  89ft 


tion  matters. 


.2ife| 
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JURY 
Accused   personVjoi'n'ingrand 


949 
Pao^. 


631 


722 


.  ™ceeaings  on  Sunday ^.i 

Son^m,.  °'»"»'ons.  as 


to 


(See  Grand^ury,) 
'TICK 


660 


JUDICIAL  CORUUPTION         p,„, 

Punishment  of, ..  •  °"' 

Consent  of  Atty  (Jon"  n^Vs;;;;;;    '® 

m  prosecutions  of  a  Jud||ft7  5,6 

j'orgery^,...::::::::;;:;;;;;--;;^^^^^^^^^^^  3^"^   teK-^^'-^er  vUv.::::  II7 

JUDICIAL  NOTICE  I     l^ceedin/s^oTs.:;';;-:; ^Jl 

Of  proclamations... 

•'"D'^^A^  POWEhsU" 

0&S?'A"?t'""'«  ""«'«- 
JUWCIAI.  rttoOBEDlNi"'""" 

^^rot.... 

JURISDICTION 
Bxclusive,  —  of    thn    a.,„    • 

Go«rts'of(?;i4:,|S°c: 

iSc^'!:.'"?*"    '""''4"^ 
Magisterial     ""/ 511,51? 

Over  offences  c^Sd'i',;  cw    ^^' 
Ov«r"  r^  °'  Ontario.:..    .?*   c,. , 
Over  oftences  in  Gaspe...  Xli 

'      of^rpi°L^."*"«'^^'^»        h''"^'''^^^««OMlCIDK 


fined 

'/re|.es^cL-.;iitM7urofdii^« 

gicatioi-hyr-i;;-;;;-;;^  534 

«eff sal io;$iVv;Vw^i;;,;;-;o:::::  il 


Over  offences  wtaimitted'in'a "v^      ' 

Ov^^offences  on  the  hig^h  ;^;;  ^'' 

OveroffenderafoundVithii\w 
,d>ction  ofa  court...  .._.••""»■  g^j  I 


Incases  of  newspaper  lib^ir*"  «„, 

In  summary  malK....?.f ;:  7^'  I  ''U  VENILE  0PFHNDER8- 


i^^Selfderenci.) 

JustipicAtion- 

Plea  of,  in  Libel  case.. 
(See  Poijus,) 


143 


598 


ion 


91 
633 


JURORS— 
Corrupting .' 

capital  cases                     '  '" 
QualiOcation  of.  "."' ~ ^\] , 

J^.ewof/«c«,i„,4V:653:,.6ll| 
Addresses  to, 


of,  on 


Trial  of,. ^ 

Conditional  reiease 
conviction^ 

KEEWATIN— 

""  of°ttis?rr''^  jurisdicticin 

dealt  ff'^i"'  "^^i"  "Tenees 

Thi  i  *  *^  ""*'«'•  part  LV.:  1 

The  Provisions  of   LlV.as  t 

speedy  trials,  not  to        ■      ^ 


692-698 
i)r«t 

•1...  771 


685 


Calling  the  nanaY "  ^'^^'  ^'3 1     Trri7"r'.  """^'  "<"  'o  «PPly  toi  «7^ 


Mix^-in  Qu-ebec'  and  um- 
£r^!^S^«^i?ih^*:  6?J 


KEEPING 
Bawdy  House * 

Challenge  t^l^T**. ''^"'''e'l..  658       Gaming  House  Z: "  •":•  |?2 


and- 


'^teder  "«-"lo  '''^ 

StMchngjurorsasidertaS*^' 
.«  631 


304 
312 


Definition  of .  1 

Punishment  of..' ='  '* 

Form  of  indict;;;;nt:  ::::::."•  Is? 


N 


*u 


f 

It 
m 


,  r 


if^ 


1-    ^ 
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-eftTMINAL  CODE  OP  CANADA 


W- 


KILLING    .  Paob. 

By  accident  (See  Homicide) 143 

Unborn  child ^ 190 

(See  Murder.) 
(See  Manslaughter.)     \ 
(See  i4nrma/j.)  \;^^' 

(See  Caille.)  ,   v' 

KNOWLEPOB 

(See  Carnal  knowledge.)  ', 

LAND 

Theft  of  document  of  title  to 3>3 

Theft  of  things  flxed  to 307 

Damaging  or  destroying  any 
fence,  post,  stake,  planted  or 
set  upon  any 449 

LAND  MA1UC8 
Injuries  to 449 

LARCENY 

Discontinuance  of  term,— the  bf- 
ence  formerly  known  as  such 
being  merged  in  the  general 
term,  Ihefl 269-t273 

(See  Tfieft.) 

LAUDANUM— 

Administering,  so  as  to  facilitate 
the  commission  of  an  indict- 
able offence  179 

LAW— 

Ignorance  of,  no  excuse 14 

LEAD 

Stealing  (See  Pixlures.) 307 

LEAVING  HOLES, 

In  ice  and  excavations,  un- 
guarded....;. :«.! „  173 

LEGISLATURE— 
Intimidation  of. 47 

LESSEE  OR  LICENSEE 
Of  a  gold  or  silver  mine, — frau4 
by 328 

LETTER 

£|0manding   money,  etc.,  with 

menaces „^ 349 

Falsely  pretending  to  send  money 

in- „ 324 

Threatening  to  bum,  etc.... 438 

(See  Threats.) 
LETTERS— 

Stealing ., 304 

Opening  or  keeping 304 


LEVYING  WAR         ,      ,      ,   Pagb. 
Against  Her'Majesty ' 46 

LEWDNESS ^  105 

(See  Irylecenl  Acts.  \ 

LEX  LOCI  CONTRACTUS 210 

LIBEL - 

Blasphemous ."..?. 102 

Criticism,  if  fair,  is  not  a...  230-232 

Criminal  informations  for ...  244-248 

Forms  of  Information,  plea, 

and  replication _  262,  263 

Costs,  in  cases  of , 244,  700 

Debate,  on  defamatory^ 859-862 

Debate,  on  blasphemous..  850 

Debate,  on  seditious 833 

Defamatory.—  defined 222 

Evidence  in  cases  of, 648 

,  Extortion,  by  defamatory .........  239 

Fair  comment,  and  fair  criticism  228 

Giving  information  236 

llistory  of  the  law  or„ 67—72 

Jurisdiction  in  case  of  a  news- 

„  Pajwr _ 603 

May  be  defamatory,  though  pu- 
bushed  by  way  of  insinuation, 

or*arony ^  222 

Obsojne ."... .■.■■."""7.  106 

Ofafdreign  Sovereign 72 

Publishing  defined  223 

Publishing 

Ex  parte  |)roceedings .,  227 

Fair  reports 226-228 

By  answering  enquiries 235 

In  seeking  remedy  for  grie- 
vance    228 

Parliamentary  papers '.  225' 

Proceedings  of  Courts. 225 

Proceeditags  of  public  meet- 
ings...., 228,  231 

Lponmvil,ation  or  challenge  223 

Plea  of  justiflcation 598 

Posting    obscene    or    immoral 

books,  etc .7] t06 

Procedure,  indictment,  trial,  itc! 

m  casesQf.585, 598,  ()03, 63 1 ,648, 1W3 
Punishment  of  defamatory..  ,^....  240 
Responsibility  of  newspaper  iro-     ^  ' 

.  P^etow .X„ .1...  238 

Seditious l.„    66 

Selling  books  contalning'd^fa^ 

matory  matter l.......  ..\...  23)» 

Selling  periodicals  confining  (de- 
famatory matter .» j...  238 

Standing  Jurors  aside,)  by  the 

Crown,  in  cases  of, T.  631 

Truth  as  a  defence  to  defamato^  239 
Forms  of  indictment,  pie 
and  replication,  in\  cas 
ofdeflamatory i,  26j,  262 
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603 


222 

106 

72 

223 


LIBEL— \ 
Truth, 


951 


no 


518 


5181 


Paok. 
no  defence,  in'  cases  of 
Diasphemous  or  seditious.  103 
LIMITATION  OP  TIME, 
For  commencing  prosecution. 
I'or  tbkason;  tbeasohablr 
OFrtNOEs;  and  pbaodolbut 

MABKIWO  OP  MKBCHAND18B. 
3  YEABS „.,.,    51/' 

^    For  Pbahos  on  Govt."*mdniI 

CIPAI.COBBnPTION;  UNLAW- 
FULLY SOLEMNIZING  JIAB- 
BIA0K,--2  YEABS  

For  Opposing   beading  "of 
hiotact,etc;bepo8ingto 

DELIVEB  WEAPON  TO  JUS- 
TICK;  coming  abmbd  nkab 

PDBLIC  H^BTING  ;  LYING  IN 
WAIT    NBAB    PUBLIC    MEET- 

5«9'''f?o"'"''' 'Arts.  181, 
"  '8A    183)  ;  DKFILl^c    ob 

PBOCUaiNG   DEPILKMK.NT  OP 

PMALES  (Arts.    185,    186, 

187),— ONE  YBAIt  

For  UNLAWFUL  BBlLLING."or 

BEING    dbilled;  Having 

POSSESSION  OP  ARMS  FOB 
DANGKBOUSPUBPOSBS;  Po- 
BLICATION  BY  NEWSPAPER 
PBOPBIETOB  OP  ADVBBTIZE- 
MKNT  OF  REWARD  FOR 
STOLEN  PUOPBBTY,  —  6 
MONTHS |,5|g 

For  Cruelty  to  animIls  ' 

Violation  by   bailways 

OF  provisions  as  to  con- 

,  ^'^*"ceofcattle;Repos- 

iNo  TO  admit,  peace  offi- 

CEB  TO  CAB,— 3  MONTHS.... 

For  Imphopbb  use  op  offbn- 
siVK  weapons  (Arts.  103 
and    105  to    II I). -one 

MONTH ^ „ 

l«o jprosecution  for  an'overt' act 
of  treason  expressed  by  speak- 
ing, ualeas  sworn  information 
of  the  words  be  made  within 
6  DAYS  after  being  spoken,  and 
unless  warrant  for  apprehen- 
sion within  10  days  aftSr  such 
information „ 

For  commencing  prosecution' 
In  summary  matters  6  months.' 
elsewhere  than  in  N  W  T 

where  it  is  12  mo.^tbs '.    " 

^IMITATION 


312 
443 


LIMITATION  p^g^ 

penalty  for   failing  to  make 

returns  of  convictions.6  months  727 
or  action  against  persons  admi- 
nistering  the  criminal  law,  6 

months '        y^g 

Commencemrot  of  pro^culTon" 
wnatis . 5,g^  j^^ 

518    LINEN  GOODS 

In  process  of,  manufacture, 
I  otealing...., 

I        ,   Damaging., 

LOADED  ARMS 
Defined 

LOCUS  IN  QDO— 

View  of,  by  jury -.  ...,.  553 

LODQER  OR  TENANT 

.^'^^"''y '' 302 

LOOSE, 

'%™nt8.!!°':'!.!'"!ip''^°"''  ""^ 

(See  Vagrancy.) 
LORD'S  DAY-(Soe  Sundau.) 
L0TTERIE8- 
Making,  printing,  or  pu 


126 


519 


519 


519 


or  in  any  way  promo«ng..  "'  123 

Poreigi  included  in  prohlfc  24 

Distributions  by  lot.Sf  worteof  * 

art.  not  included  in,-nor  ralDes 

for  prizes  ata  bazaar,  for  chari- 
table purposes ......  ,,. 

LUNACY-  /" 

(See  y/wanj'ty)   y 

MACHINERY— 

^'°'»J"  demolition  or  destruc- 
*  °n,?f.  or  injuries  to ^       54 

gi2'gi..1f  °^*°*  or  daii.     * 
••••«  443 

MAGISTElflAL  JURISDICTION.  531 
MAGISTRATE 


1 


519 


704 


De^ud,{&sto  summary  mattei^  \  aaq 

/»««««/,  (as  to  proceSln^suS    ^ 

Fugitive  Offenders'  Act)."?.!.  909 

Actions  against '       "  ^i 


(faction  to  recover  lorleiiures 

i^™.'^"'""'   °°'    otherwise 

J"°''«''-Two  «ABs .; 759 

or  action  against  Justice  for 


tion.  in  certain  cases coa 

"     maiTy      ""' '°  P™"^^''  """n- 


687 


^f^y'H' juvenile  offendenZZ  692 
Riding  Riot  Act,  and  dis^  ^^^ 
sing  rioters   ...  to     .« 

Trial  of  juv'enile  offenAenby!^'  692 
Suppression  of  riot  by.  Z.S.Z    27 


'J5^  ^JiiMs^"^y' ^'^j 


962 


CRIMINAL  CODE  OP  CANADA, 


Page. 

two         I 


Fo™  on^dicime„r::::::::  i^  *'^»^.!,^  ^^^e, 


ilAGISTRATE 
Exercising  the  powers  of 
Justices 

MAIL— 

Meaning  of,.. „  7 

Stealing,  etc-,  from  the "m,  304 

Heceiying  stolen  post  letter,  etc    296 
stopping  the,-(hee  Bobbery)...  340 
MAILABLE  MATTER— 

IJeanlng  of, - 

Stealing ^ .'.' 303"  304 

^  "Wilfblljr  destroying  or  damaging  443 
MAIM— 

Wounding  with  intent  to I68 

MAIMING 

Or  attempting,  or  threatening  to 

maim  cattle ^^^    x.b 

Or  wounding  pftblic  officer! .'  |69 

Or  attempting  to  maim  by  explo- 

MAtE  PERSON  i 
Indecent  assaults  by, 177 

MANSLAUGHTBa— 

Deflnition  of, ....". ,-» 

Pormofindictmentl""!'! -      ' 

Verdict  may  be  renderedfor."  on 

trial  for  murder ...._  ^^ 

(See  Homicide.) 
.  (See  Murder.) 
(See  Provocation.) 
{See  SeV-drfence.) 

MANOPACTURING  IMPLEMENTS 
Damaging ^^^ 

MANUPAOTURE— 

Stealing  goods  in  process  of,....  .312 

Fraudulently  disposing  of  goo<Js 
intrusted  for, ^    ,,9 

Damaging  or  destroyingijoods 
m  process  of, 443 

MARINE  STORES, 

Offences  respecting  old, 331 

(See  Army  and  Navy.) 
(See  Public  Stores.) 
MARINES—    ^^,^ 

Receiving  necessaries  from- 334 

MARKS  ON  PUBLl^  STORES...  332 
MARRIAGE—  / 

Procuring.or  aiding/ in' procurinff 

feigned  or  pretended oir 

FormofindicHment...'      ""  .lio 


MARRIAGE— 

PracUsing  or  entering  into  poly- 
gamous,  spirituallfr  plural.....  215 
Forms  of  Indictment-... '^S8,  259 
(See  Bigamy.) 
(See  Polygamy.) 
Seduction  under  promise  of...  . ,  1O8 
Solemnization  of,  without  lawful 
authority  ^  .^^^ 

Form  of  indictment"  .."!.".*..  259 
Illegal  solemnization  of 216    217 

Form  of  indictment .'  259 

u  ?®"°"  '"  ""  heiress  whom 
he  has  abducted  does  not  affect    . 
her  estate , 2 1 7 

(See  Abduction). 

License  or  certifloateof.-forginff  397 
Reg  ster  of.  forging,  or  defa^inf 

u°u- •destroying 395,  4 1[.  4 12 

Making  false  extracts  or  certi- 
fteates  of  or   fVom   registers 

°^- 411, 

MARRIED  WOMAN— 
Inveigling,  into  house  of  ill-fame 
(bee  Search  warrant.) 


412 


110 


(See  Burglary) 377 

MASTER— 

Assault  by,  on  servants  or  ap. 

prentices,  under  16 ..„  133 

Jfailure  by,  to  provide  necessa- 

„"®8--, ~  135,  137 

May  apply  reasonable  correction 

or  chastisement  to  apprentice. 

MATRONS 

Jury  of,  abolished 

(See  Medical  Practitioners) 


34 


658 


258 


Oeneral'.rule  under  common  law  8 

General  rule  under  this  Act 8 

Children  under  seven  and  chil- 
dren between  seven  and  foup- 

teen— Capacity,  as  to 8 

Insanity ^  ? 

Legal  test .'  ""  jn, 

Medical  test .'  {a 

Drunkenness n 

Compulsion  by  threats 12 

lUustrattons '.'.""  12 

Compuhion  by  Force J3. 

Illustrations  ,.' „....".  13 

Compulsion  by  neetssitu. ... .'..'.'."  1 3 

Illustrations „  13 

Compulsion  of  wife.... '  '*  jj 


i^»i)iK.u*e4  Aj)«^2Ujt;i«iM-«u,^ 
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Pack. 

14 
15 
15 
15 


BXCUSB 
Ignorance  of  the  law 

;;,  ,  or  foci :;..":; 

JUustratioru  ^ 

In  ExecuUon  of  sentence 
,     Execution  of  ppocess..: 

Execution  of  w^,,:;".:: « 

^rpTcr—-- nt»;^ 
^tu^nTcr--^"-^""^ 

^i  5  Persons  found  commiu 

"ng  certain  offences... 
Arrest  after  commiMlon  of"^" 

tain  offences...,  ^^^ 

Airest  of  person  be'lie'v^  "Vo*  be 

Arrest  by  peace  officer  of  wi^n 
who.be..ndscon.S,£K 

^'^i  °f  P«I8°n  found  commii: 


9SS 

Prevention  of  insult ^  *** 

;f rieszr.!!  --^ 
"?rc.airrt'«"p™p^^y 


i. 


3^ 
32    , 


Itefence  oTmovS'; 
— Jt  claim  of  riirht 


32 


18 
18 

19 

19 


19 


21 


withoutclaTm^htP"''*''^^ 

•fence  of  d  welling-houii* 

J-«.ce   Of  dwellfng-hrserii 

Discipline  of  iino^-;;;-*-- 
Parent  and  child. ."""" 

Discipline  on  shins        '^ *"    ^f 


or 


32 
32 


33 

34 
34 
34 
34 


34 
34 


tmg  an  offence,  at  n^ht*"    9, 

Arrest  during  fligBt....!. | 

Powa-s  of  arrest  by  piZ'.    ^' 

Olficer^andbypHv^alSl 

ytdualeontrast'ed .T     22 

niuitralions .f.: 


23 


Statutory  nower  of  arrest  ^1 

Poroou8e</rn  executing  lenienc';      * 
or  process,  or  in  arr^t'^®    9* 

Duty  of  persons  arreS^i-""" ,* 

Peace  officer  preveXg^^^a^    ^* 
from  arrest  iW  certain  offS 

*?nvateper8on  preventingSl 
from  arrest  in  certain  caws 

P'*2?«r  escape  orr^^o1?ter 
arrest  in  other  cases 

Preventing  breach  of  the  ~ace" 

Preventuin  by  peace  oXr  of 

breach  of  the  peace 


25 

25  I 


^  -  ships . 

fc;urgjcal  operations 

excess .... 

Consent  to '<i'^ih:m^i\: « 

Obedience  to  rf«/ac<ofi^' H 

MEANS  ^* 

Of  procuring  abortion^ 

Surgical  op^VationsbyV;  '*'  If' 

d?«lT'">^''''*"«'«'d'ofjury 
««  »«i/re  trupiciendo    to  «.« 
mineconvictSdW^aA'"^"' 
alleged  to  be  pregnant 
MEETINGS 

(See  Public  MeelingZ 
MBMBER8  ' 


-193 

136 
35 


658 


Y 


sion  of  riot,  by  nerson 
acting  under  lawfiloVdS^" 


27 

271 


''o?o"r"l?'^'^"'»'^"'''<»-«'Ption 


82, 
cor- 


281 

28 
''28 


CE8 

(See  Thretds.) 
MENS  HEA 

"»*«  mtm  stt  rea)        o 


83 
79 


tear"""  °'  ''«'"^'°  oifen^:;::  ^' 

31  f\  Concealing  deserters  from. 


205 


METALS— 

Fixed  in  buildings,  etc.,  thift  of.  307 
METAL  ORBS 

Stealing. 


.30, 


309 
4 

49 


V 


mt' 


f 


\4 
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CRIMINAL  CODE  OF  CANADA. 


Enticing  members  of,  to  desert  >    Ifl 
i^urchftsiDK    or   receiving  regl- 
ment^flecessaries,  from  mem- 
ners  of;,.,..;. ; «o  t 

MILL  POND' 

Damaging  or  destroying 443 

MINES 

'  Fravd  by  lessee  or  licensee  of...  328 
jLeavhig  unguarded  openings  in.  173 
Mischief  to  .....;...„„... 441 

MINING  CLAIM— 
Concealing  gold  oi"  silver  to  de-    ~ ' 

fraud  pArtner  in 290 

(See  Seari^  Warrant). 
MINCiR  PBMALE , 

Abduction  of. ,......../. org 

Seductiopor "..*.*..' 107 

Procuring  de|llement  of.!!.".'.'.".'."  1 10 

MISADVENTURE— 

Killing  by  (See  Homicide)^ 143 

MISCARRIAGE 

{9^  Abortion\ 19^ 

Advertising  drugs,  etc.,  for  pro- 
curing  ^*'_  ,og 

MISCUIBP 


437 
437 


437 


or  "wilfully" 435 

Arson,  — Deflnition  of 435   435 

Attempt  to  commit  Arson '  137 

Setting  Are  to  crops. ". 

Attempt • 

Recklessl|  setting  lire  to  a'forest'. 
or  lumber,  etc.,  on  Grown  do- 
main. ..; 

Threats  to  bum  or  destroy  any 
-huijding  or  ship,  or  any^rain, 

etc.,  m  a  building  or  ship 433 

Attempt  to  burn  or  destroy  any 
,  building  or  ship,  by  explbsives  438 

On  railways „..  438    439 

Obstructing  <he  construction  or 

use  of  a  railway 439 

Ii\juring   packages   in   railway 

•   stati9ns,  etc 439 

Injuring  electric  tblegraphs.  eleo- 
trie    lights,    telephones,    Are 

alanqs,  etc ,  4jq 

Interfering  with  marine  signals, 


etc. 


440 
440 


Casting  away  or  wrecking  a  ship. 

Prevenling  saving  of  wrecked 
vessels,  or  wreck..." 440,  441 

Injuring,  renfoving,or  destroying 
any  dam,  pier,  slide,  boom, 
ra(»,  elp 441 


MISCHIEF  p^^ 

To  mines 441 

Causing  danger  to  life,"'eta!  "If 
the  9bject  damaged  be— 

,     ■  A  dwelling-house,  ship  or 

boat. ^ ,  442 

A  bank,'>lyke,  or  wall  of  the 

I  ^T.V-— ~  442 

A  bndge,  Viaduct,  or  aque- 
duct  , .„„,  442 

^  railway..;..... .„'!!,*  442 

A  ship-  in  distress,  or  its 

"  goods '442 

A  ship,  damaged  so  as  to 

render  it  Useless 442 

Navigation  signals -442 

The  Hood  gates  or  sluices  of 

,^  a  river,j)r  canaj..., 442 

Any  private  fishery,  or  sal- 
mon river.., .;.,  442  - 

A  flood  gate  of  a  milljf^nd, 

or  reservoir 443 

Goods  in  process  of  manufac- 

j  ture -443 

Agricultural  or  maniifactu- 

ring  machines. .» ......  443 

4Iop  binds _ „  443  0^ 

Treei  or  shrubs,  in  gardens, 

«*«•  -' -f^ 443' 

■     Post  letter  bags,  or  post  leU 

ters , 443 

Post  office  letter  boxes,  or 

pillar  boxes 443 

Post  parcels,  or  packets. 443 

Any  other  real  or  personal 
property,  damaged  to  the 

amount  of  $20 „  443 

Attempt,to  injure  or  poison  cattle  447 

Injuries  to  other  animals 448 

Threats  to  injure  cattle 448 

Injuries  to  election  dotcuments ..  448 
Injuries  to  buildings,    efc,  by 

,  tenante 448,  449> 

Injuries  to  land  marks ;  frtices ; 

harbor  bars 449 

Consent  ofMinister  of  Mar.'and 
Fish,  required  to  prosecute  for     V 

injuries  to  harbor  bars™ 449 

Injuries  to  trees,  vegeUble  pro- 
ductions, etc 449,  450 

I  juries  to  any  real  or  personal 
property  not  otherwise  provi- 
dedfor...'. 450,  451 


f 


MISCONDUCT 

Of  officers,  in  executing  writs...    85 
MISDEMEANOR  AND  FELONY 
^  Distinction  between,— abolished  509 
MISTAKE  OP  PACT 15 


Pam. 

........  441, 

)ta,  if 

lip  or 

*  441 

of  the 

~  442 

aque- 
.........  442 

442 

or  its  ' 

-442 

as  to 

442 

'442 

cesor 

442 

r  sal- 

p«fnd, 

443 

ufac- 

H43 

actu- 

.....  443 

......  443    -. 

lens, 

443- 

:leU 

443 

a,  or 

443 

I. 443 

onal 

the 

....  443 
ittle  447 

448 

448 

to...  448 

(48,  449* 
ses; 

449 

ind 

for  li 
....  449 
irO- 

49,  450 
Dal 
)vi- 

50,  451 

I...    85 

ed  509 
....     15 
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THE   FUGITIVE  OirVEmiVBB 


MOLESTATION      '  p;^^^ 

By  pasters  or  workAen 462     *' 

(See  Inlimidation  i 
MORAHT.Y 


ACT. 


.V 


955 


463 


'?*-','* 


'     Offences  against 
JiaRTGAOB 

Fra^ulently  malting  a .^^32*8 

MO^tfOAGEB—  •  -  .  "   " 

Wilfljlly  demolishin 


:. J  MURDER-,'  p^^^ 

H     8el''<iefenco...^..;..„ '  ••» 

(8e6  Homicide ) 

(See  Manslaughter )    '' 
MUTE— 

Evidwcaof .        70, 

•  Woman  or  girl.-carnali'y "know." 


'ng. 


114 


building,  to  ^u3i^  'ot:::^f 


.448 
449 


FraMdulently  concealing   eifs- 

.   SdS.r'"^'?'''^-  '^^  „^ 

MOTJION.   N     "'P' " ^^' 

'    Por  leave  to  appeal B-a>, 

MOTIVES  *^ 

Of  publisher,  seller,  or  exhibitor 
of  obscene  matted,  irrelevafii..  106 
MUNICIPAL'AKFAIRS-. 
^Corruption  In _ g^ 

MUNICIPALITY  "" 

Defined ' 

Reftisal,    by  *emplo>^s "or'Vo      * 

give  up  books  of..:. .'.. "  302 

Thefts  by  employees  of ."  ^ 

(>*ee  Election  documenls ) 
MURDER—      ^ 

Definition  of "  i,« 

Twochisses  of  murdiZ'Z. 


.  ^tondingraute.-ona^'ignment  617 
MUTINY  ■ 

Inciting  to  .r... ^^ 

MUTINY  ACT—  /  , 

^atmce  under,  may  he  imori^ 

^"^n' 764 

NAVJGABLE  HiVEU 
Wilftih  injuries    to,  by  inlerfe- 
rence  with  its  floodgates,  etc    442 
NAVY 

(See  Ai-my  and  Jfapu.) 
NECESSARIES 

Duty  of  head  of  family,  etc  '  to 
provide \ ;  ^      ■'       ,„ 


provide . 


137 


149 
150 
151 
166 


ISustratioru .V.V.7.  IM 

Accessory  after  the  fact  to„..  ...'  ,00 
Aiding  and  abetting  suicide  ififi 
Attempt  to  commit,-  T     '^^ 

ffy  adt^inistering poison.^.  161 
.      isy  mdeavormg  ioArown 

By  explosions : jgi 

oy  firing  or  wrecking"'a 

inip,  tic. tgi 

By  shooting. Voi 

By  wounding ;:""•    gl 

Attempt  Kujommit  suicide 166 

Conspiracy  to  murder jes 

Circumstantial  evidence......  1 52- 1 55 

Concealing  dead  body  of  child...    67 
Moderate  correction :.....  «« 

ProvocaUon ?? 

^'°f¥''l  Wrth 166. 

give™'  '°'-^«^'<'»  '»»y  be 


167 


r 


^r  concealing  birth 652 

For  mantlaughter. 650 

^oyal  Commissioners'. Remarks 
on.........„..^ ^Ijl^  152 

crl [ : 


n 


NECESSITY— 

Compulsion  by .<,' 

Homicide  by !'.'.'." ZuV,  147 

NEGLIGENTLY 

Causing  bodHy  injury. „  |7«  ' 

Endangering  railway  passeng^  172 
NEGLIGUNCB— .. 

Contributor/tSee  Manslaugh^  1  159 
NEGLECTING 
To    obtain    assistance  in  child 

'""''•••••••• •- 166.,.J67 

NEW  BRUNSWICK 

"Courtof  Appeal"  in. ;  » 

'  Superior   Court   of  Criminal 
"  Jurisdiction"  in '  « 

Adultery  in ".:::::  :::;:;:;::•  loJ 

NEWLY  DISCOVERED  EVIDENGB 
As  ground  for  New  Trial  (See 
^rksofRoyatComlh^son 
'       "«  ««^««  of  "  Appeal,").,..,..  666  * 
NEWS  '      » 

.  Spreading  false „ j^t  T 

NEWSPAPER  ••••v"—.^,        . 

sDeflnitlon  of, "^ — 

)  .    iHe^Libef.)       ^"'  *"""*" 

^t"!™  I'i"?  ™7ani^.-fot^     , 
^     '"™ofstolehprop8ny.....„.7    9^ 


*  'W 


■),-.  ■ 


^ 


•<i~ 


.  t 


£.  '■  A^  1^    - 


#•  - 


''l  ^Ji.^      Vj'^^*-.^^^;^f^S^f^^^^^^ 
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OBIMINAL  CODE  OP 


OANAD^. 


arrest. 


of 


"""^rf     ,  P-i.,N()TICB. 

NWHT        '^      ' ••'*'•  "'1     «y.  P«rty  ar^sung.  Of  cu.e         "^ 

i)enne(l , •  . 

Arrest,  wilhout  wai^ntTof  m^      • 
son  committing  offence  at...  la.    9 1 

Brealcing  mto.or  out  of  dwelling, 


24 


Of  indictmeiit  found  againat' a' 
corporate  body _60l.  602 

urappeaMf>  the  Supreme  Court 
of  Canada ^ *^ 572 

R-;--  -       -•: 356INOVA  SCQtiA 

Belnia    a^^K"/'  "' 3'??      I! ?" ^^APPeal. in , 

Having   hou8a.h»r«'fcT„^;"i-:":::'  ^"       "  ?"JS^^[fjJ^?^J  of  Cnminal  Ju- 

(Sete  /ncMf) 104 

Special  provisions,  as  to. „  675 

Adultery,  in ,04 

NOXIOUS  DhUGS  1 

{See  Abortion)  ...'. .". 191 

(See  Drugging) 169,  ntf 

{»eoJ)rugs) log,  191 

NUIHANGK 
Common,-. defined  ......^ {|4 


Having  hbuse-brea'king'instral 

ments.  by „.. ..  ,77. 

Being   found    with  maslced"or 
-     blackened  ftce  or  otherwise 

disguised,  at 377 

Damaging  property,  worth  ilO, 

"y*  ••"•^ •— 443 

(See  Burglary.) 

NIPI881NU  • 

Provisions  applicable  to,_in  re- 
lation torecognizances,  and  ap. 
Jjeal,  m  summary  matters,  and 
m  regard  to  returns  by  Jus- 

'«=«' 716,  717,  726 

NOLLB  PROSEQUI 
A(ty  Gen.  may,  at  any  time  affer 
indictment  found,  and  before 
judgment  thereon,   stay  the 
proceedings 559 


itPublic  lie 

Private ZZZZ  III 

Common  nuisances  which  are 


cnminal, 


''ORTM-WKST  MOUNTED  PO- 

Persuading    members    of.     to 
desert ^/ 

Concealing  or  aiding  "d^rtert 
Irom, .«.,., 


116 


49 
49 


NORTH- WE8T  TERRITORIES 

Meanlny  orfftty  Gen.,  in,  ..„ 2 

Court  of  Appeal,  in o 

.%8unerior    Court     of     Criminal 

Jurisdiction,  in g 

Bale  or  possession  of  8rm8in,.62.  790 

Smnmary  trials,  in .'.....'  683 

Trial  of  juvenUe  oflbnders,  in,..i  692 
Limitation  of  flme.  forcommen- 
cing  proceedings  in  summary 

matters,  in,..Z ."V  794 

Pfovislons  at  to  speedy  trials 
^       not  applijcable  to 6T5 

NOTARIAL  ACTS 
Proof  or....„ 7J. 

^<««wy  <»f ....."::."'::::.•:  m 

NOT  GIW-TY 
**'5*  o'Tmay  be  entered  for  thei» 
defendant,  when  be  reOises  tO' 
V^ 617 


Common  nuisances  wWch  are 

not  criminal 117 

Disorderly  houses "J^ZZZ  117 

Common  bawdy  house- 117,  118,  126 

O>mmon  betUng  house ! ng 

Common  gaming  house  ......117,121 

Betting  and  pool  selling im 

Gaming  In  stocks- .,..«..  ,  iSi 

6«^^ginconveya^::::::::S 

Selllhi 


»'"ng  things  unlit  ftr  hnman 


123 
„ ^    117 

Miteonduct  in  re8pecUo»i«inian 
remains 125 

(See  Belling). 

(See  Common  Bawdy  Houte.) 
(See  Common  BellingBouse.) 
(See  Common  Coming  fhute.) 
(See  Gaming)  ''  J  f 
(See  Lolleries.)  V,,.^, 

OATHS— 
Administering,  without  author- 

'ty*- .„.....,   9Q 

Afflrmallon  instead  of,— may  be 

Affldavlte  fbr  Insurance  claims.  785 
Bxlra  judicial 9, 

^•"" «9 

(See  Peirfury). 

Solemn  declaration 735 

^°"^ .".Z  786 
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Bailwaya 

OBTAINIM 

By  false 
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...106,  191 

114 
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117 
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OATHS  ^n 

Who  may  administer "^Z  '  °°^^'~'^« 

Compulsion  in  taking  oradmi- 
nistering. „. ^'     „, 

In  Secret  jocieUes,  etc.    '(S^ 

Secret  Soeielies) b^     cc 

To  commit  criminal  onenMs"....'    f 


is7 


106 


OBJECTIONS  (See /«d,c/m«nn 
OBSCENE  MATTER— 

^"^J|f'.y«"i'«  or  exposing  for 
public  sale  or  view.!!;........      |06 

Publicly  exhibiting  any  disgusu 

ing  object  or  indecent  show..  108 
Offering  to  sell,  adverlizing.  o^ 

haying  for  sale,  or  disposal  any 

^^J'"^-  ^  P-^vent  concep. 

lion,  or  procure  abortion 

Motivesofwiler  exhibiSpul 
blisher  of  obscene  matter  ir- 
relevant '  "   ,„„ 

I'roof  that  the  olfthder's  acts  were  ' 
i^nJl^  P."*"'"  »°°*1' necessary      ' 
in  order  to  exonerate  him '  loe 

OBSCENE  PICTUllES, 
Photographs,      models,    books 
;  Pmted  or  written  nijtte^  ^ 
other  object,— 
^"bticly  selling,  or  expos' 

publtc  view jQg 

OBSCENE  OR  IMMORAL 

Books,  pamphlets,  newspapers 

Pjotures.   prints.    engrS^ffi 

lithographs,  photographs,   or 

other  publications,  -  lettere 

.  postcards,  etc.  ' 

Postina,—for  transmission 
^^rfe/w»v  through  the 

^"fi^P  "nroiroutar;";jc:,"con: 
cemfng  achemes  to  defraud 

O^BOIBNCB 

Jode  facto  hw £„ 

'deserters «« 

HJ^'°' '""'°  officiating:::::: 

Bntrance  of  offl^  into  diwrtei:        ' 
P.  Xh«°"**" ^  121 

B«ilway8.    {iii>e'Mi^'dii^Z~  m 
OBTAINING 
By  false  pretences 
prettneet) 


110 
110 

110 
110 


107 
107 


35 


r^T^K^^  *■""«  "'"^«'.  P«88.  etc''*3?4 
^™»^^«"edge  of  a  woman      * 

By  drugging  or  inioxieating 

Iv  (alsepm'ii^ZZZZZ 

"y"^mtinglur  into  house 

rSQ"^^"^'""  '^ngnalion. 

rnncf^.' r    '*  <"■  'fdimidation.. 

Consent  of,  and  carnally  know! 

mg  a  woman  or  girl,— . 

By  false  representations  as 

'oihe  nature  of  the  act...  185 

By  personating  her  huslMnd  185 
,uy  threats,  or  by  bodiiu 
fear.  (See /(ape )...._.;  ^^  jgg 

"^rft™i??'°'"","l'°P""K'ohave 
carnaj  knowledge  or  irfi"*    «- 

l/^WS-  '"sane,  or 

du^HD^male 
Or  hay  illicit  conn,;^Vion  wiT# 

giri  between  14  and  16  .,.„.  '*  i 
"•;  procuring   feigned    or 

tended  marriage....  

OPPmcEH  a/reclingthLdminis 
(ration  of  Justice.— 

Corruption  and   Disobedi. 
enee, — " 

^°^P|;°n  of  Judges  or  Legisla- 
Corruption  orpVoMcuting  offlcers 

Frauds  on  the  government.. 
"i^ttuatiftcatwn  on  conv'ic- 

„        "on „., . 

corruption,  in  municipal  affairs:"  »9 
Oisobed  ence  to  a  statute  _  |J 
Disobedience  to  orders  of  Court     M 

''S^riot'"''^*"®^""'""-!^  " 
Neglect  to  aid  i^^'ce  offlMre':::::  I* 
Obstructing   public    or    i.^^;;    "^ 


pre- 


114 
109 
215 


79 
•79 
82 


82 


OBSTRUCTING    ' r" -|        offlceHn-exSii^g  h"  dJ.^" 

Arrest  of  deserters «„       ***"'"«  """oes,  appointmenta.etc' 


Cler 


(See  False 


Mi^& 


appointmento,eto. 
Misleading  Justice,— 
(See  Perjury.) 

Advertizing  reward  for  stolen 
property „...  " 

corruptly  taking  reward  for 

return  of  stolen  property.. 

CorrupUng  witnesSes  w  jt 

SiSg'WwdwlireUMof 
executfon  of  death  sen. 


85 
83 


93 
92 

93 

91 


""tanvt 
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'/  t\ 
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OFFENCES  afeetingthe  Adminis- 
tration of  Justice.—  Paob 
Escapes  and  rescues,— 

Assisting  escapes  ..,.'„...  94,    96 
attempting  to  break  prison.    95 
-    Being  at  large  while  under 

sentence ;..„ 

Breaking  prison "', 

Escapes  from  custody  and 

from  prison gg 

Punishment gj 

Bescues  » -....'.'    95 

Dnlawftilly   procuring  pri'- 

soner's  discharge 96 

0PPENGE8  AGAIN8  I'   THE 

LAWS  OF  ENGLAND 8 

(See  Admiralty  ..' 513 

OFFENCES     AGAINST     MAR- 
RIAGE 

(See  Adultery) |  j  1 

{See  Bigamy) 196 

(See  Incest) 104 

(See  Polygamy) .;  215 

Procuring  or  aiding  at  feigned  or 

pretended  marriage „ 215 

Kape  on  married  woman,  by  per- 

sonaUng  her  husband .,.  185 

BOlemnizing  or  procuring  soiem-  x 
nizationof marriage,  byperson  v 

not  lawnilly  authorized 216 

Solemnization  of  marriage  con- 

t^nr  to  law 216,  217 

OFFENCES  AGAINST  MORALrTY 

Attempt  to  pommit  sodomy 1 04 

^^ugg«ry  and  sodomy 104 

(See  DefilemerU  of  women  or 

ifirls) llO-ltl 

{See  Incest) 1^ 

.  (See  Indecent  Acts) 105,  106 

.A^ee  Obscene  matter) 106 

(See  Obscene  pictures).. 106- 

(See  Procuring) 1  lo-l  1 1 

{See  Prostitution) 114 

OFFENCES     AGAINST    THE 
PEBSON  and  Reputation— 
Duty  of  parents,  masters,  etc. 
T^provide  necessariea... 135 

Of  persons  doing  dangerous 

acts ~....ii.....„ f36 

Of  persons  in  charge  of  dan- 

geroua  things 139 

To  avoid  omissions  dangerous 

,^  to  life J*^ ,3g 

Abandoning  children  ander  two 
years  old '.. ijy 


,  OFFENCES  AGAINST  THE       P*oa. 
PERSON  * 

Causing  bodily  harm  to  appren- 
tices or  servants 138 

fioncealing  birth....„ .*""  166 

Neglecting  duty  to  provide  ne- 

"■    cessaries ^         J37 

NeglecUng  to  obtain  assistance 

m  child  birth lee,  167 

(See  Abduction.) 217 

(See  Assault.) 174 

(See  Homicide.) _  .;...  139. 

(See  Kidnapping.) _  173 

(Bee  Libel.) „ 222-24& 

{See  Manslaughter.) 156  • 

{See'Murder) 143 

(See  Provocalion}............„  151 

Administering  drugs  or  disabling 
with  intent  to  commit  indict- 
able oifence , igg, 

Administering  poison,  etc.....'.."  i70 
Causing  or  attempting  to  cause 

bodily  injuries  by  explosives.^  171 
Causing  bodily  ii^uries,  by  negli- 
gence.,...;   ;^_     I7J 

Endangering  safety  of  railwav 
passengers  ...^..,.„ 172 


173 


Injuring  persons,  by  furious  driv" 

•ng 

Leaving  unguarded  hdles  in  ice 

or  excavations 173 

Preventing  the  saving  of  shVpl 

wrecked  person .*7  nj 

sendmg  or  taking  unseaworthy 

ships  to  sea„ „ 174 

SetUng  spring  guns  and  man- 

trops ~ 171 

(See  Abortion.).. 
(See  Bape. 
{See  Seduction.)..... 
(See  Wounding.) 


!•••■••••••••< 


191,  192 
.  185, 18» 

107,  10» 


OFFENCES  AGAINST 
CONVENIENCE 


PUBLIC 


(See  Nuisances.) 

(See  Common  BeUing  Hbuse.) 

(See  Common  Bawdy  House.) 

(See  Common  Gaming  Hou30.\ 

(See  Gaming.) 

(See  Gaming  in  Stocks.) 

(See  Lotteries.) 

(See  ^ooreA  Warrants.) 


Misconduct  in  respect  to  human 


remains 


124 


(See  Vagraney).. 125,126 
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isabling 

indict- 

16» 
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0  cause 
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^^S^gAGAlNST  PUBLIC 


Treason. — 
DeOned.. 


Pack 


959 
OFFENCES  AGAINST  RELIGION 

^       - ;.         4,1  gjasphenious  libels *,no 

Accessories  after  the  fact 'ti    le  SlS-''^  '^'^'"«  ^""hip- """    03 

Conspiracy  to  commit ab  I  ^'?t"'-'"n«  any  moral.  so^»r  «;  '""* 

History  01*  the  law  of..  43  _  I. 


Jaw  of..  43-45 


Assaults  on  the  Queen  ." 


.»»iroing  any  moral,  social,  or 
sons."     "*'"^'"'""«P  °"P«'^ 


^^..a  „„  mo  vuecn A7       nK-.      ." ~ 


Enticing  militia  men  or  N  W 
Mounted  Policemen  to  de^rt  ' 

Inciting  to  Mutiny!" 


47 

48  I 

48 1 


103 
103 


offlciatmg  clergyman...  i/w 

Breaking  and  entering  achureh 
orplaceofworship!....T35t35ft 


Levyinf  war""^ ~ *«   OFFENCES  against  HIGHTS 


Punishment  of  treason 

Treasonable  offences...        

Unlawfully  obtaining  ind  coml 
mun,cating  official    infoma- 
3?.'  <"■  cojnmunicating  infor- 
mation obtiined  by  office.   49 
(See  Off-eruive  Weapons ) 

i^«^  Unlawful  use  arid  pos- 
^^'^^n  or  explosive  s^ubs. 

Inioxicatiiio  liooobs 

*^  mS^?  ^°   board   Her 
M^jestfs  vessels 

uigH.M's  vessels  in  order 

to  convey  intoxicating  li- 

'  quor  on  board  thereof .. 

Giving  or  selling  intoxicat- 

^ghfiuortoanyman  in 

«.  MS  service,  on  any,  of 

H.  M'svessels 

8ale,  etc.,  of  liquors  near 

public  works... ._    63 

Skdition. — 

Administering  or  taking  un- 

lawful  oaths 64     65 

Debate  on 833  MR  noi 

Hirtory  of  ^Miiiiou'VlS: 

ffifn*?/"'"^"  Mvere;gn8  "  72 


50 


64 


64 


64 


(See  Arson) ^3^ 

(See^ptory) r"354,'356 

{See  Cheating) 330 

Ifr^"''"-'. "^'S434 

s«e  Conspiracy  to  defraud).  335 

?!!  £""'"<"') -406 

l^ftortion.) 239,351 

i^  False  Pretences) 314 

{See  Forgery) '37^ 

if*  ^«"d)  -287,  302.  325,  327 

^^f«f' breaking) ....354 

(See  Inltmidation)^ 461   46? 

'^Sf-'^'^ 43!;  IS 

(See  Personation)  ioa 

'^/,^''^  Stores). ...Zlm 
(See  Receiving) ,91 

'See7Ji«/».) ,. 

(Seerr«feirar*,)„....  4,3;4,9 
OFFENSIVE  WEAPONS 

Carrying  a  pistol,  or  air  inin  fin 

Carrying  offensive  jyeaMM""*"    «? 
Carrying  sheath  kK^lV""    -' 

T"^K,- ™^  within  one  mite 
of  public  meeting 

Having  anus  for  fc^^-di;;- 

geroustopublic^"^^...^- 


61 
62 


Seditiouscon-i— -^^^^   66^    ^ffir^^-'-^t^i-^l^ 
Seditious    bef. 22      ,  '.'y"™  «ny  person 


59 
60 


SediUous  words (^ 

Secret  SooieUes '  «? 

Spreading  false  news 7? 

Not  fighting  pirates 74 


61 


62 


Uenising 


to   deliver    offensive 


63 

weapons  to  Justloe,...'"""."""   m 
8*le,etc.'ofann.inNV7"    "T 
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Smuggler*  <irrying_  .;::;::::::•"  S  orchard 

Two  or  more  persons  carrying 
dangerous  weapons  so  (u  to 

cause  alarm 59 

Exception  as  to  constabiei, 

peace  officers,  public  afi. 

cers,  policemen,   saifors, 

soldiers,  volunteers,  etc., 

tn  discharge  of  diHu....      61 

CerliUcate   of  exemption  ffrom 

operation  of  these  proviWons 

to  be  granted  by  a  justic^  in 

certam  cases, A 


Page. 
...  173 


Gar- 
J»0/, 


450 


83 


79 


(See  Ammunition^ 
C^ee  Arms.) 
(See  Army  and  Navy.) 
(See  Assaults  on  the  Queen.) 
(See  Explosive  Substances.) 
(See  Fire  arms.) 

OPPIUE,  APPOINTMENT.  Etc 
Selling 

0PPICBH8 

Engaged  in  prosecuting  offen- 
ders,—corruption  of. 

Entrusted  with  write.-miscon- 
duct  of , 05 

iSe»  Peace  Offlca-.)     " 

(«>ee  Public  Officer.) 

OFFICIAL  CORRUPTION 

(See  Corruption),. 79, 

OFFICIAL  INFORMATION 

Unlawftilly  communicating  49, 
OMISSION, 

Dangerous  to  life.-duty  to  awid.  136 

To  provide  necessaries^ 137 

To  take  charge  of  child  amounts 


60 


(See    Conservatories, 
dens,  etc.) 

ORDERS  OF  COURT 

DisobQdiencib  of 54 

ORDER 


Or  ticket,  ric.,— for  free  or  paid 

passage  on  railway,  tramway. 

steamboat.  «/c.,— forgery  of...  398 
or  warrant,  or  other  security  for 

money,— forgery  of. 396.401 

Or    warrant   for    delivery    of 

goods,— forgery  of. /.  396,  403 

For  surrender  of  extradited  lUgi^ 

n^'^": U  899,  903 

For  return  of  fugitive,  under  the 
.  Fugitive  Offenders' Act„  911.  912 
ror  change  of  venue  or  'blace  of 


trial, 


614 


764 


80 


SO 


,„^J^i<^onin9  it .,..„ 

Without  lawAil  excuse.— to  per- 
form a  legal  dutyTie  culpable 
homicide,  if  death  result  thert- 
irom 


137 
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ONTARIO— 

"CourtofAppeiil,"in „...      2 

"Superior  COurt   of  Criminal 

JurisdlcUon."  In  „..;...  ..  g 

Summary    trial    of   Indlcti'lVle 

offences  in 684,  885 

beneral  Commiasioa  of  Asslim 

n.Ki~^  ^^®'°  addressed 674 

Other  special  jMrovision*  as  to... 

.......... ...... .^......«„„„ 673^  674 1 


For  new  trial,  by  Court  of  Appeal  671 
"  For  new  trial,  hy  Minister  of 

Justice 572 

ORE 

(See  Melul  Ores.) 
OUTLAWRY 
Abolished  » ..., 

OVERT  ACTS 

(See  li-eason.) 309 

OWNER 
Deflned 5 

OYSTERS 

Stealing....^ 9«« 

UnlawnU  dredging  for  ■.!!!"'.!'.!"*.  306 
(See  Jfce/1!.) 

PACKAGES,  ETC— 

Sent  by  mail,  stwiing 304 

In  custody  of  railway,— injuries 
*"• 439 

PAINTINGS— 

Distributions  of.  jy  lot,  are  not 

treated  as  lotteries 124 

PAMPHLETS— 

Posting  obscene  or  immoral.  106,  107 
PANEL 

Calling  the 927 

(See  Jury.) 
Stealing..; ,^.j 3(j| 

(See  Judicial  documents.) 
(S«e  OHaOenge.) 
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Paci. 
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et,  Gar- 
....  3fl7,  450 

84 

or  paid 
■amway. 
wy  of...  398 
urily  for 
...,.  39«.  401 
'efy  of 
../.  396,  403 

./..  899,  90S 
lider  the 
t..  911.  912 
ilace  of 

614 

Appeal  671 
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672 

764 

309 
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306 
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juries 
439 
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OENEBAL  INDEX. ' 

Papers 

Publiqation  of  Parliaoientary   ^^s  '  **°^«TNER 
(Seeirte/.)  " 

PAHDON 

By  the  Crown 

Condjional  release  Vim  oia 

Boyal  Prarogativ7!!.'.' 

Und^ergoing  ^enwnce  is^^a: 

PARENT " 


961 


290 


769 

771 
771 


770 

135 

34 

160 


The/l  by.....  *"*"■ 

Goflceaiing  gold';  "e/c.r^oi' from 

m'ning  claim •*        °"  ,90 

(See  Innocent  Partner') 

PATENT  ' 

(See  Trade  Marks.)  ' 
PAWNBHOKER     "'       " 

PEACE  .      ^'  ^" 

PBAGE  OFFICER— 
Defined  

lru'ffi:"^°"'--»^'«:2T.523' 

{{eglectto  aid." ' '77 


5S6 


85 
21 


92 


SodL-'; '°  P'^^*'l«  necessaries 

PARLIAMENT-  

nff  1- ""«'  ^^  'evying  war         i? 

Bisobeaience  to  acts  or.„—    i? 

Pub  ication  of  proceed  dot  of ""    ^ 

privileged  (sie^  !!f.!.°'^^~  22fi 

i^ARLIAMENTAHY  DEBATES  ,     .  -        ••.. 

(^^Delfales) Lo.A     &"'".?«  ^  ^W^V  "r"/^ f, 

PAROL  EVIDENCE     ''\     ° i^J^ff^ »^-when dTscV;;*;:    «* 

(See  Evidence.)  I     When  • 

PARTICULARS  may  he  ordered., 
PARTIES  TO  OFFENCES 

ur.  Persons  actuaitu  com 

to%^r'''^>V«nfc' 
inottc:'!.!«"""^»^''^f 

Or,  persons  \^ho  knowlnffiv 
who^has  comn«ted  an  of- 

anSce^?.?  ^^  SiS^' 

i)«UncUon.  hetw^^n' prin-c^'j; 

«d.^a»ssorleshefo^ai 

«Jndp.l  olfeid;V;cting"b7"a 

Person  advislnffor'Vn*::.;- 

thecommiS.g,^V.°n''^;^ei° 

(^Bteeivert. 


ml 


I  discharg^ 
resl..:?f^J°"^^ng"^ 

PKNAL  ACTION-     "" '*' 

Compounding 

PENETRATION 

(^^  Carnal  knowledge) 

PENITENTIARY 

included  in  term  " 
Imprisonment  in., 


prison 


764 


39, 


39 


36 

37 
37 


39 


y= 


(See  Escapee  and a'eiiZ'jZ  _ 07 

PEflE»»PTORY  CHALLENGE 

(See  Challenge.) 
PERJURY 

Oeflned 

Debate  on....; ••.•    86 

p^jo™  of  ins-'c.::  m 

t^onspiringtoh^togfiiiViccuM;    ^ 

5fi~-J«d'oi«l  oaths..     •••  9 

S*^'<»»&g  evidence....; ?' 

False  affidavit,  made  mVt  «V ^ 

„  yJnce  Where  used     "«'P«- 

Falsooaths - 89 

False  statements" ^9 

nlw  statement,  or  *wi'ifi;r"".-  ^   • 


°9J.lJoindietnii 


~  8ir 


"• .:.    86 

61 


-.r^ 


^^r- 


.  „J-cy.^J^.l^^ 


^,.r  ■:■»***' 


A 


P 
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OBimNAL  CODE  OF  CANADA. 


PEIUDHT  Pj,„^ 

.  Form  of  indictment „    99 

Testimony  of  one  witness  must 
be  corroborated,  in  oMer  to 

convict  oU:^^. 684 

7^  Witness  giving  iilse  evidence  at 
v,^,  trial  may  be  directed  by  the     '^ 
judge  to  be  prosecuted  for......  794 

PBi«80N 

Dellnltion  of..if* ; 5 

StealiBjffrom  the...i i. 'Z  310 

PBRSON  AND  ABPCTATipN 
(iSee   Offences  against   the 
rertonand.Rtputatim.) 
PERSONATION 
.  Of  any  person  living  or  dead, 
with  intent  to  fraudulentfy  ob- 

^    tain  any  property.. «o 

At  a  competitive  or  qualifying 

examination  ......4 4?0 

Aclcnowledging  an  instrument 

in  a  false  name „ 42I 

Ofowner  of  stock,  etc 420,421 

Of  voters,  at  elections 421,  422 

PHOTOGRAPHS—       , 
Publicly  selling,  or  exposing  for 
sale  or  td  public  view,  any 
obscene „ I  iqq 

PICKLOCKS— 

Sttaling  by  means  of ....„  312 

PIOTORBS 

In  Art  Gallery,  may  Jbe  criti- 
cised. (See  LiW)...^.... 234 

PICKPOCKET 

(See  Pocltel-Pieking, 
PIGEONS 


Capable  of  being  stolen 269 

Killing,  with  intent  to  steal.28t,  306 

PILLORY 
Abolished 7gg 

PIRACY 

BythelawofnaUons.,..^ 72 

Punishment  of t, 72 

,  Piratical  acts ;„.  ....„  73 

With  violence 74 

Permitting  -  pirates  to   cfiptara 

^^P"*' •.•••~.~  w.......  u....  74 

PLACB  OP  TRULt-        '-■''• 

CJhange  of......... ;„,.....  913 

PLANTS 

(See  dmervatorUs.).   307,  443 


Cheatingat  .,....„ ;,,  333 

PLEA—  * 

Included  in  meaning  of  "  indict' 
<ment".. ^ 3 

In  abatement,— abolishedr.!!!!"  6i» 
Objections  to  indictment  to  be 

made  before 591 

Of  Corporation ;, 1"  602 

Of  justjficaUon  (See  £iW.)„239,  598 
To  Criminal  Information.. 262 

POCKET-PICKING 

Attempt  at,— when  pocket  emp- 
ty  1J .19,41 

POISON— 
Attempt  to  murder,  by  adminis- 

J^°«'":" 161 

HroctK(ng  abortion;  by  means  of  191 

(See  J/urder.y      -" 

fOLITICAL  OifPENOBR 

Not  extraditable  „ 899 

POLL 

(See     Challenges    to     the 

polls) 62&-632 

POLL  BOOKS 

{See£l«cliondoeumentt)3(ib,  418 
POLYGAMY— 

Punishment  of-.. ^.  215 

Fdrms  of  indictment-..  258,  259 
Mere    cohabiution    does    not 

amount  to.... „ 215   216 

Applies  to  Mormonism .'  2I6 

P'wif  of — J2I6,  648 

POND 


(See  JKWpond.)  ..............  443 

POOL  SELLING 

ASeeBetting^PoolselKng.)  123 
POSSESSION 
IMned ., „ 3 

•^««^ ,283',  285 

UMslnictive^......  .....  283,  285 

_     ^fP«^ ......283,  285 

isxeroisea  through  a  servant-^. 
M....  .»....n  M.......  - 285,  286 

POSSESSING 

Clippings  of  current  coin.........  429 

Coining  instruments 427 

SL".?^?**^*""' *»o 

Drift  timber,  without  consent  of 

owner„.w. ..........  » 303 

HouaeteenjUng  lnatrunient»».-  377 


/ 
/ 
1  ,.. 


-     J 


t- 


*.'■  "T^i^"  -fr  t' 


/■*  f 


OBKBBAI.  IKDKx!   ■ 
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POSTCARDS                           ^     "l     Breachofthe  Zi;;""-— •  28,    29 
'•OST  LETTER  "'"M     Burg,ary„,,°X     O"*- 

Committing  offend  •;;:;— ••:•:  '^^ 


r • 7 1 

•• J96  [ 


POST  LEmR*"  ~ "  ^"* 

Defined 

Beceiving  stolen 

Stealing*.  • — ' •• 596 

Unlawfully"  OMnin;""t—  ?**3.  304 
detaining,  Elt  ''^P'''^. 

POST  LETTER  bag" 

Sfflned 

*-•--'=  •• 7 


--•Bmrjr,  «c.,  aAer 


POST  OVncB 

Defined  „.. 

Stealing  anV*  kev  ";r;:"J 

use  by    ^  ^  adojited  for 


,^rocedu«in  cW!h.  "^'"S-"  590 
^roofof.airainSiU'"' 6*1 

otherwl8eta«f'     ^''^°   »«» 


""''^ ...   3041        """erwise  fixed         """   "* 

Superior   (w   «?' ^r  ••.-••.      2 


rows,  OF  Anoimr       • 


763 


'Snperlo    K^? 

vn. "*^u«WEy  I       JuS8dictloI^"^;        Criminal 

&^ytud= 397Lj"'«'"°"—-."r:: , « 

°f prepay  &'nd»!r^°°r       T^'^CIPALS  '«* 

^^    Stegesof.^  /                 .                Defined..... 
PHEONAIIT  Woi'^i"-"        •  n  '^  ^i"i ' 

Vuryil««^;«"^r-":".-". ~-6$8       Jzi.^ 

I     Arraignment  of 

Attendance  of,  as  witn^""  k';*"  "* 

("^cuiwd          '*^'"«e88,— how 
"""■^  635 


r:*:* ess 


PftBrii».«V ' ^  658      ^*'«»<'anceof,a8witn^""k'r'  "* 
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-■*'?, 


^a];-.[^;K:/<l!'. 
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CRIMINAL  CiODB  OB*  OlNADA. 


PBISONEH 

May    make   admissioiu  at  bis 

trial..: _ inn 

Presence  of,  at  his  trial... 620 

Presence  of,  at  the  taking  of 

evidence  under  a  ctHumissioa.  636 
Proof  of  his  statement   before 

Magistrate „ 640 

Proof  of  confessions  of, 

(See  Canftitwnsi 554 

Bemoval  of ;. 613-614 

Bight  of,— to  Airttaer  particulars 

of  charge. — „  ..  534 

Summary  trial  of... 676,  677,  683 

Testimony  of  witnesses  at  preli- 

minary  enquiry  t<>  be  read  to»  554 
To  elect  how  to  be  ;tried...»685,  693 
Wife  or  husband  may  be  a  wit- 
ness  for ,. 77g 

PRISONERS  OP  WAR 
Assisting  escape  of, .' 94 

PRIVILEGED  COMMUNICATIONS 
(See  WM.U. 233 

PRIVY  COUNat- 
Appeal  to,  abolished........ 673 

l»RIZE  FIGHT 

.   DeOned 55 

Attending  or  promoting !    57 

Challenge  to  fight  a,. 56 

Engaging  as  principal  in, 57 

Leaving  Canada  to  engage  in. 


Pasb.  I  PROCEDURE  p^a,^ 

Summary    trials  of  hidictable 

joflfenoes.*..... 683-691 

Trial „ 619-663 

Tnal  of  juvenile   olfenders  fol- 
indictable  offences...... .....692^698. 

PROCEEDINGS  APTBR  COM- -T  ' 
VICTION  A 

AflOUSHlD  PUNISBMINTS,  ETC.  /'       / 

Attainder 76& 

Ueodand .^. 768 

Outlawry .«.  768 

A7tory. 76g 

Solitary  conflntment...,.,.^  768 
Actions  aoainst  pkrsons  admi- 

NiniaiHe  caniiifiu.  law-....>  77ft 
Articles   of   the    pkagb,   and 

fines... .„ , 766,  767' ' 

Disabilities. 

Any  public  officer  convicted, 

and  sentenced  to  more 

than    5  years   imprison- 

t  ment,   loses  office,  pen- 

,  sion,  etc.,  and  is  disabled 

flrom  holding  ofBce,  etc....  767 

Pdnishmbmts 

Vapitalpuniihment.  .-76d-76S 

Imprisonmeta^. » ..763-76S 

Whipping...... .,  765 

PROCLAMATION 


constables,  etc:,  to  suppress,,  or 

prevent ,^,,    57 

Where  the  Bght  is  not  a  prize 

Oght— discharge,  or  Une» 57 

PROCEDURE 

Appeal , 663-673 

Arraignment 616,  618 

Compelling  appearaiUM  of  ac- 
cused before  the  Justice...  527,  548 

Corporations 601,  602 

Costs,— Pecuniary  compensation, 

-^Restitution  i « 699,  703 

Fines  and  forfeitures 759 

General  provisions..; 508-511 

Indictments.. „ 579-601 

In  particular  cases..!. 513-525 

Jurisdiction „ 511,  512 

On  appearance  of  accused.... 549-562 

Preferring  indictment 602-613 

Removal  of  prisoners,— change 

of  venue „ 6T3-615 

RecOjgnizances...... ..;. 752,  768 

Special  provisions...... 673-675 

Speedy  trials  of  indictable  of- 
fences ^ «  ....,.;  ......675-682 

Summary  convictions.......... 703-752 


^w^«oy*Z":SsSa?e«  ^%  ^^^'^^ii^i^::::z!^ 

const-hifi,  "i«'.v"?l°^-°":     T  Totserea-dincaseofRiot.......*     52 

(See  Riott ) 
PROCURING 
Or  counselling 


„   commission  of 
offence?. 39 10 

Defilement  of  women  or  girU.  110,  111 


Indecent  acts  between  males 
Abortion 


106 
191 


•  •••  «•«•»•••.••••«••«« 


107 


PROFANITY 

(See  Btasphmtou$  Ubel.)    . 
PROMISBS— 
Inducing  confession  by .,  554-557 

PROMISE  OF  MARRIAGE 
Seduction  by 

PROMISSORY  NOTE— 

Forgery  of «.....» „ 

Obtaining  execution  of,  by  JUse 
pretences 

PROOF  (See  AtVtaiM.) 
PROPERTY 
Deflnsd.. 


•  •*••••■•• 


•M.  ••••••]••« 


396 
324 


*•••••  »•«•••  ••••«••••  ••< 


...      5 


Defence  of... ,....m,....«  33;  33 
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PUBI 
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»76d-76S 
,763-76J^ 
765 
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186 


■1- 


603,  616 


V79|OU,L?r-^'+^°«-«^™-^''^ 


OBNEBAL    INDEX. 
PBOPBBTY 
BestituMon  of..  7no'**°*"  I  ^"^AGK  DOCTOR  ^ 

^'HWINCUL  CRIMES """  "* 

i*RO  VOCATION 

poSr^i;;:;; ^ ••-  «3  queen-         f     '«* 

(A»^  iii;^;'  " ^^^'  ^^  I  QUEEN'S  AUTHORITY  A  vn"     " 

I'UBLIC  MEETINGS-  '      f       ^^RSON       ""^J'^  ^"«>    .^ 

''&ng  ]^I  ^"r'lJe'^inr^    ''^  I  QUESTIONS  oi"Liw"" ""'" 

Aeports  of       " "•"••    82      **y  oe  reserved,  at  the  in«fon„-i 

PueS^omcER '"^''^      Sd*"""-  P««^«t!5^i"tS! 

penned.. .Ltt,  „   669,670 

Assault  on.....  ~ ^   QUI  PacITPEB  aLIDm  WAr^.-n 

S{^.£i^^iy"::::::::r:  'llL,T'^- "'^•^!^  sb 

. 85  r^"' ^AM  ACTIONS 


Obstructing, 


PUBLIC  ORDER  |  (See    /'««.«.     .. 

PUBLIC  PBR^nilANCES  rtS- 

Are  subject  to  ftiTcSsm        ,3,      ^"^°°' "<>»«>  offence ,23 

PUBUG  STORES  '^'  ^^  Veiling  ^  Pool  Sdiviff) 

piSc^oVKr"^"^"'^^       ■■*""■•' '" 

Cwrying  weapons  new.  «J    pI!7.°J' ?L**°*"ct  by ,  4«o  4a, 


S'xsrs"*'^ 


..... 222 

news......    72 

•«..»..  106 


Ucket,  etc. 
bsU 


Obstruciii^'liSSS^-^  m 


»™n»l -SST.V.' ~  Wff " 


((  ■»' 


^-A 
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CBIMINAL  CODE  OF  CANADA. 


455 


187 
257 


185 


BAILWAY  pJ^a^ 

Stealing  on „.,..„ 313 

Stealing  tickets,  etc..  of S05 

Transportalt^n  of  citlle,  by- 

RAPE 

DeUnitionof....„i 

Otd  deflniUons  of .'".."*] 

^  Forms  of  indictment ', 

A  husband  may  bt  guilty   of 

aiding  in  a  rape,  by  another, 

on  his  wife „....; J  .„„ 

^   Attempt  to  commit j ^  {gg 

Forms  of  indictment  ..'.'.'."Z  ie57 
Boy  under  14  incapable  of  cflm- 

mitUng.....  ^..., ^„,  |g5 

Deflling  children  under  14 I89 

Atlempl igo 

Consent  of  child  under  14  im'mal 

rJ^"".;"rv: — i»7 

Committed  by  means  of  drugs, 

chloroform,  etc no, 

(See  i<l6omtnaM«  Crime)^... 
{Sw  Abduction)...,..^... 
{Sm  Carnal  knowledge) 

(See  Drugging].. ; 

(See  hideetnt  Assaults) 

RAPTU8  MULIEBUM 

Of  the  Boman  law  ....^ 189 

(See  Rape.) 
BAVI8HMBNT 


188 
117 
217 

110 


Hn    .    '* 


Of  girl,  under  pretence  of  per- 
\         forming  surgical  operation....  186 
BBBUTTAL 
V  ^^^      (See  Addresses  of  Counsel.) .  620 

RBqpiPTS—     '  ®'^* 

Forgery  of -.......,. 397 

Warehousemen,  etc.,  giving  false  329 
BBCBIVING 
Or  retaining  possession  of  any- 
"    thing  obtained  by  any  indio- 
tableoffetice,  wheresoever  com- 

milted 291,  M2 

IS' complete,  when  oflbnder  has  n 
possession  6t  control,,  either 
exclusively   or  jointly  with 
thief,  or  aids  in  concealing 
thing  illegally  obtained.........  296 

Stolen  post  letter,  etc 296 

After  restoration  of  thing  to 
owner,  no  offence^.™-... ......  297 

1  ^f^wV***  ••••••.-•••»¥•,••••.•  •••«.»  296 

RBCBIVEIt--         :       V 
B  vidence  of  any  |»«TiouB  convio^        I 


fiEGBIVBRr  Pa«» 

tipns,  within  5  years  past,  may 

bo  given  against 292,  651 

nree  days  notice  of  intenr 
ttonto  adduce  such  fvi-  . 
#1.1.  •  <*^«.»»«"/  begiotn...i92,  65* 

Other  provisions  as  to 590,  652 

The  thief  is  a  competent  witness 
against  receiver,  but  ought  to 

be  corroborated .       593, 

May  disprove  guilt  of  alleged 

thief »........- „^.„  293 

Principal    offlsnder    cannot'be 

treated,  at  same  time,  as 293 

Where  defendant  has  -merely 

aided  in    carrying  off  goods 

,  after  being    stolen    he  may 

be  convicted  as ..^...^  29i 

Husband   may  -he  receiver  of 

goods  stolen  by  wife>..... 294 

Proof  of  knowledge  of  goods 
being  stolen-.. ., 294,  295. 

RBCOONIZANOBS 

*  Breach  of.  on  remand 553. 

On  committal  for  trials  or  on  pro- 
,seoutor  binding  hiibself  over, 
after  llagistrat^has  decided  to 

discharge  accused 562 

Witness  reftisinff  to  enter  into...  563^ 
In  connection  with  speedy  trial.  679 
In   connection  with  'summary 

In  connecUon  with  trials  of  tave- 

nileoHbnders ,....„...  694,  695 

To  keep  the  peace — ..766,  76r 

General  provisions  as  to....«752-758 
RBCORO 

Making  up,— on  conviction  or 

aoquiltef.. 858 

Forgery  of..................,^ 397^ 

SteaUng  any  part  of- . 30J 

(See  JiuUeial  document*.)...  303 
RBGOBOBR. 

Is  vested  with  powwB  of  two 
justices.  ............................  51 J 

ay,  in  Montreal,  or  Quebec, 
preside  over  Court  of  General 

or  QoaHer  Stations- 511 

May  preside  at  summary  trials-  683 
May  try  juvenile  offenders.*..,..,  69» 
RBF0RMAT0RIE8 

Impi^nment  in „ 76^-802 

(See  Prison.)  - 

In  Halitox ...... ...„..„ „.,..  903   " 

.J°™*?*»«-"".Vr 804,  805  . 

m  Ontario ......  ...^.^.^^  ;^^  gg^ 

BB0I8TBB8 

Defacing  or  Injuring  ^.„;,,^.^ 


•KMM 


*<» 


■.\. 


rfH 


w«M.v<»M^M»t«M*;M«ii»A«, 


■*?^i? 


','p*5<?  'i   * 


'••%' 


■.V 


BBiOIBTERS 
*'*^^">W«  in  or  eztraots, 

gorging  *"r/"r*.T""V'f  ■;:  ^ 

forging  entries  Iq  relation  "to  ^ 
™«Irti»UonofUlletol"n38.!?3j 
(See  Porgtry.) 
BBUOipif 

(See  Offences  agaitut  IMigion. 


OBNEEAI.  INDEX. 


9i)7 


ftBPEALofActs, 777  .^ 

BBPBLLIN6  TbWaSSER.      '   33 
BBPLlCATION(8ee/„,«,^7 

.  BEPORTS 

Of  proceedings  in  Court»,-t,riih 

bbpribvb\ 

BBPUTATION        ' 

^'^fL^^^^'  <Vo»«i<  Per. 
J    fonandaeputationA 
BESC^BS 


Pmm.  I  re;ward  p^ 

^^^nS  n''  l!"''n«'--ft)r  influen-***" 
*'*"fOovy.  contract,  etc„...80;,  81 
(See  Frauds  on  Govt  1 

Ta^^-^l^iniig-t---^   '' 
stolen  iiroperty f^"""™  of 

RJDICULE--  -  

Bxposinga  person  to.  (Seeiite/)  2Ji 

BING  DBOPPING...... ...J79,  3,, 

aiNOINO 

The  changes ....._ ^ 

RIOT—  ^ 

Deflnitionof, ..„„  --ft., 

Persons,  whether  suli;^rtomil5r 
tary  iaw  or  not,  ar^gtiflflrf  i„ 

acting  under  laXWere  if 
-.gjyrates.eto.inr^p'^^ 

WOT  act:*" " -"•"''' 

Beading 

Opposing  the  r^g  '■^'  ':'"•'    g 

BI0TBR8  VV ^* 

Tobedispersed  or  apprehended    58 


><• 


DMjroction   <  or  damage  to 
huUdingsormachineryTsJ    54 


VB^i^D^J^  ^"c««)  M-97  ^  To  be-disp* 

^7k      -.                      '  RIOTOUS— 

»«p»k       ^^P*^  ••"'■• -MS.  670  Destruction   dj 

BESl^kyiNO  huUdingsori 

Question,  of  law ^g^  ^73  RIOTOD8  ACTO 

BB8BBVnfR_  Inciting  Indians  to 

.~  442  M«VBB4-  ^  ^^•-    "" 

-  -  1" 


t  ••••9«««. 


:    BBSBBVpiR— 

"      'JestroyW  flood  gates  of. 
BB9T1TU1^I6N_ 

A»wffJSS^a«:v-g9 

BBSTHArtfT  OF  TRADE-.       ♦ 
CombinaUdns  In.....;. 457^8^      _ 

BBTDRN8  DemuJ^M^  I;;;:";:- "••••/-  348 

Obstructing......^' -'27      To  procure  aborUon...  -s«« 

"-'''Ti^-^=**=  .?5   «OMAKLAW-      "——••» 
-        (P«e  fiuSUe  Offieer.)  ,  Kidnapping  in  -  /«m^.._ 

MVENUB  STAMPS  BaZ^^S^— ^^^A  "  178 

CounterfelUng...  ..«L     '^*°'~<^'''''«"««/wimrl2 

'J I"  ■ ...in-    .■■■.  iiM    II         it  ■         — 


58 


AssaStwiihTntoUto';;;- •'  ^^ 

By  Hioters^"       "'*'*"•••:;•;  340 
Stopplngtoe  marr"" ^*H*» 


i' 


'J 


^ 


."'  '-<^' 


■''-.ii. 


■  ^ '"",  -/^' 


v<3^ -)**"*=«**»'» 


i .'  -. 


f 


A 


.^. 


(fltlMUflL  CODE  OF  CANADA. 


%:a^ 


8APSTY 

or  Railway  puMngen, 

«^g 

.SAILORb 

Receiving  necessarias  ftvm 

(Bee  Allegiance)  „ „ . 

(See  Army  and  Navy.) 
(See  Amu.) 


indang- 
172 


.~  334 
43 


516 


(See  lnlimidatioH.)..,...,m,  463 
8ALB    .  ■       % 

Of  Onices,  eto «,.. 33 

Of  things  unfit  for  human  food.."  1 1 7 
ifrauduTent — '. 328 

SALMON  RIVBR— 
Damaging ,.,.., 442 

SALVATION  ARMY  (See  Debate 
on  powert  of  Peace  offtetrs).  819 

SANITY 
l9  iJresumedJ......^ « 10 

SAVINB  — 

As  a  means  of  procuring^  alwr- -    ' 
Uon....„ ,...i (93 

8BA-. 

Jurisdiction  aa-to  offences  com- 
mitted at.: ,.;...  513^ 

J         (See  Abroad.) 

{See  High  Seas.)  ^^ 

SB  A  BANKS;- 

li^juries  to „., .........  443 

SEALS— 

Forgery  of,  or  counterfeiting  >.,.'  782 
SBAM^ 

(See  Sailore.) 

SEARCH  WARRANTS 
In  general,  for  any  thing  in  res- 
P^t  of  which  an  offence  has 
been  coipmitted —  538,  53J>,  540 

Poraa; : ^.......•.  548 

Forfeiture  of  improved  arms 
or  ammunitions,^  seized 

under ;..... 5] 

Destruction  of  fbrged  Etank 
1  note    paper,   counterfeit 
_com,  etc., seized  under...  639 
V        oestraction  or  sale  of  ez- 

-.  ^.Piosivw,  iBiJRjd  under-....  St40 
'V      Disposal  of  fitlsely  marked    '  ' 

merchandise,  toizedund[«r  .540 
jj^ert^ i.-  536 

betting  hou- 


SEARCH  WARRANTS  ^41 

Destruction  of  gamisft  in»i' 

truments  seized  undtfC./t 
Forfeiture  of  monies,  etc.,,-  5 

For  public  stores ...^ 540 

For  gold  or  silver  fVom?  mining 
claim ,,,  54 1 

Order  as  to  rettoralion 541 

For   lumber,   etc.,   uniawAilly 

detained _.....   541 

For  women  or  girls,  in  houses  of     • 

iilfiime....- ....<. 641 

For  vagrants  in  any  disorderly 

house,  tavern,  boarding-house, 

etc ^^^^  543 

Under  Fugitive  offenders'  Act...  9»2 
SEARCH 

For  and  seizure  of  intoxicating 
liquors  on  Her  Mi^esty's  ships.  541 

SECRET  SOCIETIES 65,    66 

SEDITION 

Debate  on 833-838,-891 

SEDlTIOl 


66 
66 

71 
72' 

72 
65 


109 


107 


Conspiracies  .,|,, I......    g^ 

Words , 

Short  histoiii  «/■  Seditious 

Libel... 68, 

Libels  on  foreign  Sovereigns-.,.' 
Spreading  false  news,  tending  to 

ii^ureanypuWfc  interest. 

UnlawfVil  oaths ; 64     „« 

forms  of  indictment... .'    76 

SEDUCTION— 

Meaning  of '. 108, 

Of,  or  tlhcit  conruclion  with  a 
chaste  girl  betweea  14  and  16 

years  old -  - 

Limitation  of  prosecution,  one 

year ......  513 

Of,  and  illicit  'Connection  ^th    . 
chaste  girl  under  21,  tinider 

promise  of  marriage .£..  |08 

Limitation,  one  yw .........  518 

Subsequent  mat   ' 
defence. ......  iam  <»■■     109 

Of,  or  illicit  connec?"^ — 
word,  by  her 
Limitation,  01 
Of,  or  illicit  connaeimrintn  a 
female  employee  (under  21)  in 
a  iketory,  mill,  or  workshop,— 
by  her  master,  or  by  a  male 
co-empI(^ee  to  whose  control 
oit  direction  in  respect  of  h«r 
vffirk  she  is  .subject-.- 109 

}Subsitquent  marriage  a  good 
■'•  'dywict......-.;....- „,,.  }g0 


.'  Mf  0 


^ 


:#  m 


'.^#*!  -'. '.i-v,   '■■.',■  r«''^-''#^j;y~i' V-/'^ 


mL, 


«BDUOTIOI> 
'     °  fo2(!ff  ""'"*  connection  with 

mooddtfmust „„..,"  , 

(w^  Abduction.) 


Pao**!  ship        * 


969 


442 
34 


%^mAduU$ry.) 
TW  Carma  knotoledgt.) 

(oo9  Promring.)    ' 
«BBHING  REMEDY    >  '". 

?  ^or  grieyance  (See  Liba\...         9|» 

jPEIZUBE  

Fraudulent......^ 

Stealing  things  .iidePr  .r.::.'.  S 
«BLP  DBPBNGE,. ^    j^^ 

SELLING  OFFI^S.  BxcJIc    83 
SENTENCE 

orftaditr''''°^-"»^-        ^''"^ 

^'cJte^f  "''"*°'''«  faui^'Terrfii:  ^*'  (See  Oyf«„f„,  Br«,po;„., 

.fiBaVANTs"" " »58pOCIBTY(8ee5«Trt5o«rti«.)65.    68 

GorrecUon  of  \^^^^ (^^ AbomittabU erim».\  104 

Duty  10  provide  n^^i^-e;"/,;;-   , JJ   ««W)^BR^ 

IHusMe  ot....^..Z^^„.         JJ      Receiving    Regimental    necea- 

' 297  (See  ilmy  tfwf  jfew.) 

SOLICITING  ,      . 

Or  advising,   and  oounsoliing 

{Hoe  Parties  to  off^tU0t  \ 
I  SOLICITOR  GBNBRAL 


435 


/  PaA. 

^^•V.  jf  •"•y  *'">   laUnt  to 
murder ^f 

Dan»a»iog  or  destroyJ'iwViby  «! 

Uiscipline  on....... 

''"•.renting  seameiiritowdoji^       - 
etc.,  from  working  on-  »...       M3 
Setting  Ure  to»  "     "  *"- 

(See  Unieaworlhy  shiat ) 
8HIPWREGKBD  PERSON 

J)eflned 

PrevenUng  the  MviJ^'ofr.*,"'.'.*." 
SHOOTING 
At  H.  M's  vesaelii 
PoinUng  a  loadfd  or  unloaded  On 
arm  at  any  one. „...  «■ 

/^''''..'ntentto  malm,  etc....;.';;;.*  168 
fWltn  intent  to  murder.  16 1,  164,  165 

SHOP  BREAKING  (8ee/»«,Vfar«.)  375 
SIGNALS  .      ' 

Making  or  removing,  with  intent  ^ 
to  cause  danger  to  persons  tra- 

veHing  on  railways m 

t^,  to  enjlanger  property,^.  438 
W-,  to  bnng  shlpinto  danger  440 


6 
173 


169 


"~i. 


'  «BTTING  PIRB 

To  crops,  etc 

SBTTING 

Spring  guns  and  mantraps.^ 
8EVBRANGB 


437 


in 


m 


,..-631,  632 
•  •••••.,„  590 


^"^"ded  in  "  Attorney  General' 
SOBTTARY  GONFINtEUBNT 
AboJished ... .,...._  ^, 

SORCERY  (See  Witeheraft.)^..."'. 


768 
338 


..<^  "W  delbnce 
«HBRIPF 

■«HH>  ^■'  •     •,.  ""««(jo81al^_llMOT „ 

f  i    "'^**»-""'"*""«»*«'«.wv.,....^.^  i7t: 


-.  ii:- 


i'         tj 


■  'V: 


^    s  , 


•-^iM, 


.■f. 


!:«<' 


r 


CWJjltlitiMi  OOBJS  OP  CINADA 

,     CouB|erftiting....„„..i«„  J. 410 


i 


SIANDINO  MUTE 

(See  ^rai^mwU.) 

STATEMENT  OP  GA8B 
By  justice*,  for  review...........  723 

»y  judge,  of  question  reserved 
•  m  opinion  of  court  of  appeal..  669 

STATUTE 

Disobedience  to J^,    84 

[if»  tmperial  sUUuUf.) 

STAY 

Of  proceedings  hv  Atty  Gen.  or 
oy  any  Counsel  nominated  by 
"™- '. 659 

'     STAY  OP.BXBCOTIO1I 

Of  sentence  of  death  on  motion 
of  jMtgnant  woman..».„ ......  658 

STHALFNG 

(See  Theft.) 

STEAMBOAT  TICKET        > 
StwUng  305 

STENOGRAPHY 

DeposiUonsmaybetakenby..._  563 
Stenographer's  notes 597 

STOCK 
Personating  owner  of.......!.....,  420 

iqjOLBN  PROPERTY 

Advertizing  reward  for  return  of    93 
Corruptly  taking  reward  for  hel- 
ping recovory  of 93 

Compensation  to  bond  fide  vw-  - 

chaserof 7/11 

ResUtuUon  of....„ ".' 702 

Receivings _ jg'i"  293 

STRANGLING 16|,  16»,  179 

STUPEFYING 110,  149,  169,  170 

SUBORNATION  (See  Peijury.) 

SUFFOCATING.., 161,  169.  vk 

SUICIDE 

Attempt  to  commit im 

Aiding  and  abetUng; *.  |66 

SUMMARY  CONVICTi6n8.-.705-752 

SUMMARY  TRIALS    of  Ihdict- 
a^le  offenoes.M , 68S-«9I 


SUMMONS  pj^^ 

Or  warrant  may  be  issued  by    1 

Justice  for  appearance  of  per- 

son  acciwed.. 5^5 

Service  and  proof  of  service  of-  530 
'  Warrants  may  be  executed  on  a 
Sunday  or  statutory  holiday...  5; 

SUIfDAY 
Verdict  of  Jury  may  be  render- 

«•  on V... 65g 

SUPERIOR  COURT  of  Criminal 
Jurisdiction—      ; 

peijned....„ :..,.... 5 

.  Jurisdiction  of ; „  sn 

SUPREME  COURT 

Appeal  to.......... 672 

SURETIES  FOR  THE  PEACB 
Persons  convicted  may  be  llneds 
and  bound  over  to  keep  the 

Peace  ... ;. ...„.....X.  766 

•"Arsons    threatening    personal 
harm  may  be  ordered  t^  give 
security  to  keep  the  peao&.T..„  766 
(^WiArlicUi  of  the  Peace.) 
(See  Reeognisanee».)j 
SURGICAL  OPERATION^.  ...34,  136 
SURRENDER    .         .     [' 

Of  nigitive .........te7,  899,  900 

(See  Sictradition.) 
SURVEYOR 
May,  in  his  operations]  take  up 
and  replace  boundary  posts. 
etc....„ ..; ....I,..  J  44(^ 

{See  Land  Markt.) 
TALES 

May  be  ordered,  when  necessary, 
on  request  made  oq  behalf  of 
the  Crown *..„ 53^  .• 

TBACHER 

Ghartisement  of  jjupiljiy ....„„..    34 

TELEGRAPHS         /■ 

Telephones,' fire  alarms,  electric 
ligljlls,   ^.,— destroying   re- 

moving  or  damaging 440 

TBNANTSJN  COMMON 
Theft  by ......  „..;,  ;.4jSj««.. ..  Ji  tl» 

TBNANTS  ■  i;fF'  - 

Theft  of  flxmrM,Sto.,  by „„.....  m 

TBNDBR  OP  PAYMENT 
On  distreij  warrant — 7J4  ^ 


,'      '     ♦ 


■4- 


^ 


--^ifV^^r^ 


'% 


65S 


est 

94 


29a 


7tt 


<*' 


OKNKBAL  INDEX 

TERRITORIAL  LIMIT 
Of  Colonial  Legislative 


THEFr 


971 

Paob. 


Bwer 


•215,  858 1 
ENT 


407 


TESTAMENTARY  INSTR 
^Bned .... 

SStoii:":. — •• (•  '»•  III 

(See  i,&«/.,  ••*'•''  ■'^^  I 

THBPT 
Defloed 


272 


By  holder  of  TOw» n't :;; ••■«  ^      „f»hi» »  ""«■* an 


boat  Tickets...... ,  ,„, 

OfTUng.  depotfw  tatoS;  ^ 

gj^»m  process  of  manufac: 


OfdocumenteofUtle., 
^•logs.  bWs,  etc 

OfelwUoAdwimtoto ?" 

Oforeso/mltote '*^'  '"« 


2861 
305] 
303 
306 


>  ••••*.,«. i 


tTei  ""^''^  Andrt 
Ppeclal^Vwo^* aril",;;;-""-  «>2 

Sin»  iT'^u'""*"'  not  ex' 

Restitution  of  ai^uA  V.1^     .    *•  ""3 
""  MI  sioien  property.^  689 

THREATS  *®*  702 

Extortion  by  ' ••-    12 

To  accuse  o/crim; •I*'-''' 

To  bum,  etc  '*'-JM 

To  murder 


Of  oysters    •"•••••"...»...   648  thRBathmfv/,  w„ 


438 


349-381- 


>-^. 


■; 


aos 


.*^!^'/- 


§ 


^2  OEIMINAL  CODE  OF  CANADA. 

TIGHT  LACM^  p^ag 

To  procure  abortion, ^i.^.  193 

TIJIE  ■ 

liimitations  of.  fdr  commenee- 
ment  of  pro8ecuU<«8-^*..517-520 
{See  Limitations.) 
TITLE 

iiieeJ)oeummtofUUe.) 

TRADE  CGMBINATIONtfr     " 
(See  Combinations  in  Res- 
traint of  ThuU.) 448-460 

TRADE  MARKS 

2!?"f* - 413 

ralsely  represenUnggoods  to  be 
manufactured  for  Her  Mnjesty, 

Forgery  of  "."*""'.'"".'..''■■■  'i'lT  416 
^^°'°»  of  "Applying  a'tradi 
mark  to  goods  ^' ; 415 

SelUnggooasfliiMly  marked.""  416 
Defence ijg 

Selling  bottles  marked  with  bide 
TT„"?.-AT'.""'""'°°*«°*of  owner  416 
UnlawAil  ImportaUon  of  falsely 

or  unllawftilly.arked  goods...  417 
Forfeiture 417 

wa"*  of  .persons,  fnnoceni/y; 
Ml  the  ordinary  courseof  trade, 
making  instruments  for  for- 

ging  trade-marks 419 

Defence  where  accused  is  a  ser. 


vant ; 4,g 

Words  or  marks  on  watch  cam!  4 1 5 


••*••••»»#»' 


457 


4S5.  456 


TRADE   0NI0N8.,..,.„ 

TRANSPORTATION 

Of  cattle „„ 

(See  CatUe.) 
TRAINING 
In  the  use  of  arms  (See  Drill- 

"V) ..:-../  54,  55 

TBEA80N 

TREATIES 


T«AL  p^^^ 

OjNuvenile  offenders., ..692-698 

°P**"y •— ~.....  675-682 

^'''nn^nr ..,..683-691 

(See  JRw  mat:)..... 671,  672 

TRDB  BILL 

{See  Grand  Jury.] 
TRUST 

Breach  o^-^by  public  officer.....    82 

Lnnunal  breach  of, 325 

Consent  of  Ally  Geh.'re- 
quired  in  order  to  prose- 
cute for  criminal  breach 

of  trust,  by  trustee 517 

TRUSTEE 

Deflned  ........  w. 

TURNPIKE  ROAD 
Property  of,    may  be   laid  in 
trustees  of,  without  spedfyinff 
names „.. „„  ........T 

tVbLVE  PERSONS- 

Riotous  assemblies  of,.i 52, 

(See /JioMc<.) 

UNBORN  CHILD     - 
KUWng ,^... 

UNITED  states' 

KxtradiUon    between    Canada 
and, 


6 


586 


53 


190 


.«....„  904 

Extradition  convention  with.*9d6!-908 
extradition  treaties  with......004-9e8 


m 


(See  Extntdition  Tivaties.) 

TREES  (See  Thtfl.)  *"*'  *"* 

(See  iRicA<«/:) 
TRESPASS  '  '     i^ 

Defence  of  property  «gain«t^„    S2 
TRIAL  .     ^  ,  V 

Generally  .......«,.„„„^^.,Jg,9^^3 


UNLAWFUL  A8SEJIBLIBS-.51,    (ft 
I  UNLAWFUL  COMBINATIONS 
In  restraint  of  trade. .......  457-460 

(See  Combinations  in  re- 
straira  oftradt.) 

UNLAWFUL  DISCHARGE— 

Of  prisoner,- proourinlj.........  96 

UNLAWFUL  DRILLING...-  54,  55 

UJrLAWFUL  OATHS .„.  64 

42-    78 1  UNLAWFUL  SOCIETIES 

(See  Secret  Societies.)^. 65 


UNLAWFUL  WOUNDikO......  169 

(See  Wounding.) 
UNNATURAL  OFFENCE— 
(See  AbomiaabU  crime.) 
Accusing  or  threatening  to  ac-  " 
cuse  of, ^ 352 

UN8EA WORTHY  SHlPl^  . 
SMding  or  taking  to  m,^^..,,  174 


'^^■< 


J 


y  ^^^mt>^ 


-•.►§,. 


^...697-698 
—  675-682 
.,..683-691 
...671,  672 

ose- 
•each 
517 

6 

586 
53 

190 


96 


OBNEBAL  INDEX 
UNSEAWORtHY  SHIPS^ 

^mne  and  Fisheries  rl 

V^tred,  to  prosecute. 
^  I'orsendingortakmgtosea  517 

UNWHOLESOME  POOD 

U8tNG'^^^'*""'^'''"' "7 

Probate  obtained  by  forged  tes- 
tamentary instrument!!:..      407 
UTTBmNG 

Counterfeit  coins....... 43, 

(Hee  Coin,) 

Forgeries.    [Bw  Forgery.),. 404 

VAGABONDS    (See  F^i^^icy.) 
VAGRANTS 


-^  978 

Paob.  I  VERDICT 

Of  ffuilty—motion  In  arrest  of  *^"' 

judgment  on.... «=„ 

0^,'f«8«r  offence  included"  in 

offence  charged «=« 

When  attempt  chargedi'indftlii 

offence  proved....:  ..  aaq 

Whe„ft,„»'„ff,„^  cha^«i";nd    ** 

attempt  oniy  proved?..,.  619 

VKSS^L    (8ee5Aip,.) 

VIABILITY    (8ee^6or«,on.)....     192 
VIADUCT  ■        . 


Deltnitionof ,„. 

Punishment  of .""' m 

Warrants  to  search  disorteriy  * 
nouses,  taverns,  etc.  for_..l27,  543 
VALUABLE  SECUKITY 
Defined 


^OuSlt*^   l>y   meMCM   or'by 
'°«^y'  compiling'  exMutS-'" 

^orgi^'of. "'."■.;*.'.';.■.'.!■!■ \m 

Obliterating,    destroying,"  Mn- 
ceahng  or  cancelling..!....       an 
VARIANCES  ■       

Between  averments  and  proof— 
Amendment  of,  at  trial      '     ru 

Amendments   of    in'Z^^  ^^ 
"natters ZHZ..  706 

VEGETABLE  PRODUCTS 

(See  Theft.) 
(See  Mischief.) 
VENUE 

^^<^IS^  Of- ;...6U,  615 

VERBAL  EYIDENGB 

VERDICT         

Against  weight  of  evidence  (See 

Xew  /rial) .r!!  672 

...  660 
...  653 
...  657 
...  657 
,  _,-...  658 

impeached  for  certain 

omissions  as  to  jurors 660 

Of  concealment  of  birth,  on  in- 
dlctmentfornmnler^,.......  ^-652 


-...  442 


»  653,  654 


448 
305 


..  397 


123 


324 


Cures  certain  defecu"*.7."" 

In  IUmI  cases .!..„!...  - 

•Jury  retiring  to  considar!."! 
Jury  unable  to  agree  upon 

^fe^.,'*?*'®'*'  °"  Sunday, 
-wot  to  be  imneached  fiip  mA. 


Destroying  or  damaging 
VIEW 
By  jury '_ 

VOTERS'  LIST 

''Sa?„''l""»«-«"''^ing 

Stealing  or  unlawftliiy  tikVng'" 
VOUCHER 

Forgery  of ...., 

WAGERS 
Keeping  or  employingan y  device 
or  apparatus  fo?  r^ordin  J.!... 
(See  Bettingand  PoolsMina  \ 
WAIVER  ^ ' 

^n^lf"'  "f  Crown's  pardon.'by 

Ploadmg  general  isSue '..:  597 

WALL 

0';„'jy'^«  «"■  the  sea,  or  of  any 
inland  water,  or  canal,  etc,- 
destroyinjf  or  damaging.  ....     442 
WANDERING 

Mariners  and   soldiers,  -  early  " 

statutes  against. !,....^..  126 

(See  Vagraney).........  i^]  jje 

WAR 

Levying*  (See  Zwy^v  Ifor.)....    46 
(See  Prisoners  of  War).         94 
WARD 

Seduction  of,  by  guardian io» 

WAREHOUSE        . 

Breaking  and  entering, „  375 

(See  Burglary.) 

Wiinilly  destroying  or  damaging 
P^clM^ei  In ».^  18^ 

WAREHOUSE  RECEIPTS^- 
Giving  or  wilAilIy  acoeptinir  *    '« 
uslng.-f«|«.......  „Z  ...:...T3# 


i-  ' 


-i^S;- 


,.,^t**M*(*»»     . 


,^  r^ 


^* 


C&lUlNAh  OODJ?  OF  CANADA. 


WAHIIANT 

Arrests  without, —  18,  24, 
Alphabetical  list;  of  olfeDi 

which  arrests  may 

without, if 

Autfaeptication   of,  tnder 

FugUiye  Offender8'Uot....9l3.  914 

Execution  of,  i. >...,.      {?  lil 

Endorsement  of. ."3371  §10 

For  arrest  of  a  bailed  oflbnder 

about  to  alMcond „....    555 

For  apprehension  of  a  witnraii  ■ 

Misconduct  of  officei:  ia  ex2  ^^ 

lion  of, „,  „ ..„.,  "^^   g- 

Not  to  be  signed  in  blanlc ....'.""  536 

Of  commitment 5«2l 

Of  committal  for  extradition-'.*"*  903 

Ofdehverance...>.....„ ...,„  555 

To  apprehend  an  accused  peraon  536 
To  apprehend  oflbnder  for  6^nce 

committed  on  the  higji  seas. 535 

To   apprehend,   in   extradition 

proceedings ^. 897,  902 

{See  Bxtradition.) 

To  convey  before  another  JusUm 
an  Render  arrested  out  of  the 
distnct  where  offence  com- 
mitted......  „„ M. 

Toremantf  apri«6ner.::::.r::;:.:  552 

(Bee  BiHeh  Wammts.)' 609 

(See  SmwvA  WarranU.) 
WAUaANT 

Of  Attomey,-~stealing 

Order,  or  other  security  for 
mwiey,  included  in  the  ex- 
pretjjuon  "valuable  security". 
WATCH  - 


Pa8«. 


.*•    !••••••• 


2«i6,  369 


303 


6 


•  *••••  •«••*« 


415 


Means  all  that  portion  of  a  watch     f 
which  Js  not  the  watch  case...  415 
WATCH  GA8B 
Words  or  marks  on  ;..„ 
(See  Jhuk  Mdrkt.) 
WATER— 

Breach  ofcontntci  to  supply.  460,  461 
WEAPON 

(See  Ogrmtite  Weapons.) 
WHARF  * 

Stealing  goods  from ......  ...-«....„  8|» 

WHARPINOBR 

« 'J?*  ^f"  wvehouse  Eeoftlpts.  329 
Making  falsesutoments  in  ware-   • 
house  receipt*  ....«„..< ,,  330 


WHIPPING 

Punishment  of , ,'  "755 

WIPE    ^ 

Duty   of  husband   to  provide 
M      necessaries  for. ..:„ 135 

May  be  a  witness  fbr  husband.'..'  778 

Neglect  to  provide  necessaries 
lor,.... \^^^^^^     ,37 

Not  an  accessory  after  the  fact 
by  receiving  husband  jitter  he 
has  committed  a  crime 39 

Not  presumed  to  act  under  com- 
pulsion of  husband 13     14 

Stealing  from  husband  when 
living  apart  from  him 291 

Search  for,— in  house  of  ill-fame.  54 1 

WILD  ANIMALS 

Escaped  IVom  captivity 267   268 

in   the   enjoyment  of  naturai 
^liberty 

(See  Anitnalt.) 
WltFDLLY— 

Meaning  of,  ....„ „. 

WILL  '      

Using  probate  of  forged,- '.'.".'.'.'.'.  407 
WITGHCUAPT— 

Pretending  to  exercise- 338,  339 

WlTHODT  COLOR  OP  RIGHT.. 

(See  Theft.) 
WITNESSES 
Cannot  reAise  to  answer  ques- 
tlons   because  answers  may 
tend  to  criminate.......  781 

CompoUiuff  attendance  of-"**" 
M  ^T^"^^  enquiry.  549.  55 1 

ComipUng,  -**b*y""Ku*"o;  ^* 
bribes,  etc nj 

IJUcrediting  party's  own  witaesa 
who  is  hostile.... ^  (42 

In  extradition  cases. "  897 

Js  SJ^"^  matters. ZZ',  707 

May  affirm,  instead  of  swearing 
—If  he  objects,  on  conscien- 
tious grounds  to  take  an  oath, 
or  If  he  be  objected  to  as  In-Av 
competent  to  take  an  oath i785 

May  give  evidence  of  compari- 
sons  of  disputed  hand  wriUns.  612 
hWlTNBSS-  * 

Must,->when  his  or  her  evidence 
stands  alone,  be  corroborated. 
ioMseeof—.  ' 
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435 

395 
302 
407 


781 
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OBNKBAL  INDEi. 


9t6 


JUay 


/ 


-1,  '  ***0K. 

I^-Mion  ;  Pfiury  ;  Seduc- 
tion ;  Vefiling  women  ; 
farms  or  guardians 
proeurtna  dMenmt  of 
gtrls;  Householders  per- 
matmg  defilement  of  girls  ■ 
ComptracytQdefili-Ca,^ 
ruMy  Anowning  idiots  ; 
frosMutton  of  Indian  wo. 
men  ;  h-oturing  ftigned 

mamage  ;  Forgery 684 

fie  cross-examined  on 
nraier  statements  made  in 
writing  or  reduced  to  writing 
—without  producing  tlie  wriu 

Maybe  exam'inea"u.nder*a"coml  **^ 
mission, 

H%en  absmt  from  Canada^  636 

men  siek^„ 535 

May  be  subpoenaed  from  any 

part  of  CJanada- 634  fiVx 

On  behalf  of  prisoner  miy  be 
examined  at  preliminary  en- 
quiry ,,. '         ..g 

Proof  of  contradictory  statments 

' Pro^f of  MnvVction'of*"* sf t 

»wof  of  forrtier  written  state- 
ments  by g^„ 

Benising  to  be  swonj.  'or  toaill 
sww,  may  be  committed  for 
contempt .„„  et, 

Tampering  with  (See''^;;:;^^ 

ttOn.) nK       go 

WOMEN  '    ^^ 


228,  230,  231 


Seditious....^ go 

Written  and  publishod'm'ay 'be 
treasonable  „.....„  „„.,„.„  45^    47 

WORKMEN 

Combinations  of. 457,  458 

intimidation  of.  „ 4g2,  463 

WORKS  DP  ART 
Criticism  of...„.. 
(See  Lihel.) 
Distribution  of,  by  lot,  is  not 
punishable   under  provisions 

as  to  lotteries. „ .„ ,'  J24 

<8ee  Lottery.)         .  ' 
{See  Obscene  matter.) 
WORSHIP 

Disturbing  religious 103 

WOUND 
Meaning  of., 

WtJtJNDlNG 

And  robl)ing „.       33a 

Or  maiming  any  public  offlw!."  169 

With  intent  to  maim igg 

With  intent  to  murder I68 

WOUNDS 


re*«aaV.«*««Ma>. 


162-164 


Abduction  of....... 217 

(See  Abduction.) 
{^90  Abortion.) 
1        (See  Bigamy.). 

*   (See  Canuti  knowledge.) 

(See  Chloroform.) 170 

(See    Doling    women   or 

(See  Drugging.) 
(See  Bape.) 
WOOD,  TOHKST,  ETC 

Setting  Are  to 437 

Miempt , 437 

WOOLLEN  GOODS 

Stealing,— while  in  process  of 
manufacture  «.„.,.  .  319 

Fr^uduIenUy    disposing  "of! - 
when  entrusted  for  mataufao' 
^''''''M-M-..  ....„«  „..,/...,...„  312 

WORDS        .  / 

Provocailaahy J^ 


May  be 

f^on'used „.... —  jgr  iQg 

Incised '  ]gg 

Lacerated ; — "IJIJZ  168 

Punctured ton 

Mixed "    JSS 

WRECK 

DeQned ^ 

Offences  in  connectionwith!!!'..!.' 
•••-" -....~330,  331,  440 

WRECKING 440 

Attempting  to  wreck..... 440 

{^oe  Shipwrecked  person.) 
AVRIT 


Misconduct  of  ofiacer  In  execu. 

ting gt 

Stealing  „ "i!"  303 

WRIT  OP  ELECTION 

Destroying  or  damaging;. 445 

*"«»"n8 ~"..." 305   . 

WRITS 
Of  error  abolished. — 669,  808 

WRITING     . 

30 1^    Altmtlgnj  or  (See  fergevy)  ,.,.  mq  .^ 
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K-^-i^  ^t%-^     '  *6^"5t 


T-^>^^hi*. 


K 


Included  in  expression  "  doon- 
_ni*it, "  in  regard  to  forgeiV...  579 
Froof  of,--by  comparison „  642 

WaONO.—  ,  ' 

flight  and  wrong  tesi,  in  in- 

«°*'y r-........lft    11 

(Soe  Insanity.) 

l      /WRONG  PERSON    .'  .  '    ' -^ 
Arrest  of.,;... i._. 


OBIMINAL  OODX  OF  CANADA.. 

YAHN 

Hempen  orcotton,— theft  of,  whilel" 
in  process  of  manttfacture. *12 


Paob. 


17 


4  '- 


.v" 


YEAR  AND  A  DAY— 

*|  .1  Death  must  be  within,— so  as  to 

render  a  person   responsible 

for  homicide ^j 

YOUNG  CHILD  •  '"" 

{*ioe  Abandonment.) I2T 

iSee  Child.) 
•    (See  Content.) 
Evidence  ofj— without  oath.636,  78S 
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